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Montagu  &  Ayrton's  Reports 
Moody's  Reports,  Crown  Cases    . 
Montagu  &  Chita's  Reports 
Mylne  &  Craig's  Reports 
Montagu,  Deacon,  a  De  Oex's  Reports 
Manning  &  Grainger's  Reports    . 
Mylne  &  Keen's  Reports 
Moody  &  Robinson's  Reports 
Meeson  &  Welsby's  Reports 

\  Maclean  &  Robinson's  Reports 

Nevile  and  Manning's  Reports  ^ 


Nevile  &  Perry's  Reports 

Perry  &  Davison's  Reports 
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Courttf  S^c. 
King's  Bencb. 
Queen's  Bencb. 
Chancery. 
Common  Pleas. 

House  of  Lords. 

Nisi  PriuB. 
Chancery. 
Exchequer. 
Ecclesiastical  Courts. 

Bankruptcy. 

King's  Bench,  Queen's 
Bench,  Common  Pleas, 
and  Exchequer. 

Election  Cases. 

Admiralty. 

Chancery. 

Election  Cases. 

Bankruptcy. 
Chancery. 
Common  Pleas. 
Exchequer. 
Exchequer  in  Equity. 
King's  Bencb. 

King's  Bench,  Common 
Pleas,  and  Exchequer. 

Queen's  Bench. 

Bankruptcy. 

Exchequer  Chamber. 

Bankruptcy. 

Chancery. 

Bankruptcy. 

Common  Fleas. 

Chancery. 

Nisi  Prius. 

Exchequer. 

House  of  Lords. 

King's  Bench  and  Queen's 
Bencb. 

Common  Pleas. 

Chancery. 
Exchequer. 
House  of  Lords. 
Exchequer  in  Equity. 


♦  See  the  next  leaf  for  the  Names  of  the  Barristers  who  contributed  the  Reports. 


NAMES  OF  THE  BARRISTERS  WHO  HAVE  REPORTED  THE  CASES  CONTAINED  IN 
THE  NEW  SERIES  OF  THE  LAW  JOURNAL  REPORTS,  DURING  THE  PERIOD 

COMPRISED  IN  THIS  DIGEST. 


In  t]^  <ZDottrt9  of  (Sj^anms, 

Vols.  V.  &  VI.       -         -     CHARLES  BEAVAN,  Esq.  and  PHILIP  TWELLS,  Esq. 

VII.  .         -         -     CHARLES  BEAVAN,  Esq.,  PHILIP  TWELLS,  Esq. 

and  FREDERICK  JAMES  HALL,  Esq. 

VIII.  &  IX.        -        -    PHILIP  TWELLS,  Esq.,  FREDERICK  JAMES  HALL, 

Esq.  and  THOMAS  HARE,  Esq. 

Zxciiqttrr  In  SqttitSf 

V.  VI.  VII.  &  VIII.     .    FRANCIS  BURGESS,  Esq. 

IX.  ...    EDWARD  COOKE,  Esq. 

38an&ntpttS) 

V.  VI.  VII.  &  VIII.    -     CHARLES  STURGEON,  Esq.  and  EDWARD  COOKE, 

Esq. 
IX.  ...     CHARLES  STURGEON,  Esq. 

ieUng's  l^m^i 

V.  -         -        .        .     THOMAS  PEAKE,  Jun.  Esq. 

VI.  ...     THOMAS  PEAKE,  Jun.  Esq.  and  WILLIAM  GOLDEN 

LUMLEY,  Esq. 

iSimtxCs  28enc|ft, 

VII.  .        .        -    WILLIAM  GOLDEN  LUMLEY,  Esq. 

VIII.  .         -         -     WILLIAM  GOLDEN  LUMLEY,  Esq.,  HENRY  HORN, 

Esq.  and  HERMAN  MERIVALE,  Esq. 

IX.  ...    JOHN  DEEDES,  Esq.  and  HERMAN  MERIVALE,  Esq. 

(ZTommon  ^eas^ 

V.  VI.  VII.  VIII.  &  IX.    ALEXANDER  DONOVAN,  Esq. 

Sx^eqttet  of  ptas  anb  Zx^tquer  (IDj^mbet, 

V WILLIAM  GOLDEN  LUMLEY,  Esq. 

VI.  -         -         -         -    WILLIAM  GOLDEN  LUMLEY,  Esq.,  JOHN  DEEDES, 

Esq.  and  CHARLES  SHAPLAND  WHITMORE, 

Esq. 
VII.&VIII.      -         -     JOHN  DEEDES,  Esq.   and  CHARLES   SHAPLAND 

WHITMORE,  Esq. 
IX.    -         -        -        -     HENRY    HORN,     Esq.    and    FRANCIS    TOWERS 

STREETEN,  Esq. 

^e  ittagistraM'  (EssM 

Are  contributed  by  the  Barristers  of  the  respective  Courts  in  which  they  are  decided. 

Edited  by  MONTAGU  CHAMBERS,  Esq. 


AN 


ANALYTICAL    DIGEST 

OF  THS 

CASES  REPORTED  AND  PUBLISHED 
From  Trinity  Term  1835  to  Michaelmas  Term  1840^ 

AND   CONTAINED    IN  THE 

NEW  SEEIES  OF  THE  LAW  JOURNAL  REPORTS, 

Sntf  all  ot^tt  Contemporary  )&eporttf  antf  9ubUcattoni$ ; 

WITH 

REFERENCES  TO  ALL  THE  STATUTES  PASSED  WITHIN  THE  SAME  PERIOD. 


ABATEMENT. 
[Sec  Judgment — Pleading — Practice.] 

(A)  Op  Suit. 

(B)  Plrab. 

(a)  Computaikn  qf  Tim§. 
h)  Form  (if  Plea, 

(c)  Affidaoit  of  Truth, 

(d)  Entry  m  Nisi  Prku  Rteord. 


(A)  Of  Suit. 

The  plaintifTsued  in  replevin  in  the  county  courty 
as  a  femB  sole,  and  then  married.  The  defendant, 
after  her  marriagei  removed  the  cause  by  writ  of 
rgcordari  ftuias  loquehm^  and  the  plaintiff  declared 
in  the  name  in  which  she  had  commenced  the  suit 
in  the  court  below : — Held,  that  the  coverture  of 
the  plaintiff  was  a  good  plea  in  abatement  of  the 
writ,  and  that  the  defendant  was  entitled  to  judg- 
ment HolUt  V.  Fr0§r,  6  Law  J.  Rep.  (n.8.)  C.P.  215 ; 
2  Bing.  N.C.  719 ;  8  Sc.  284;  6  DowL  P.C.  47. 

(B)  Plbab. 
(a)  -Computation  qf  Time* 

Since  Reg.  Gen.  Hil.  term,  2  WilL  4,  r.  viiL  the 
four  days  for  pleading  in  abatement  are  reckoned 
exclusively  of  the  first,  and  inclusively  of  the  last, 
day.  Ryland  v.  Wormald  or  Wormwaldf  6  Law  J.  Rep. 
(N.S.)  Exch.  119;  2  M.  &  W.  893;  5  DowL  P.C.  581. 

(ft)  Form  qf  Plea, 

In  an  action  of  assumpsit  for  work  and  labour  as 
an  attorney,  and  a  plea  in  abatement,  alleging  that 

Digest,  1835 — 1840. 


the  promise  was  made  by  the  defendants  jointly 
with  others,  and  issue  thereon,  it  appeared  that  some 
of  the  contracts,  which  were  the  subject  of  the  ac- 
tion, were  made  by  the  defendants  alone,  and  others 
jointly  with  other  persons : — Held,  that  the  defen- 
dants had  not  made  out  their  plea ;  that  the  plain- 
tiff was  not  bound  to  new  assign;  and  that,  as  the 
plea  was  indivisible,  he  was  entitled  to  recover  the 
whole  of  his  demand. 

The  defendants  might  have  divided  their  plea, 
and  pleaded  in  abatement  to  some  part,  and  in  bar 
to  the  remainder.  Hill  v.  White,  9  Law  J.  Rep. 
(n.8.)  C.P.  5 ;  6  Bing.  N.C.  28,  26;  8  DowL  P.C. 
13,  68. 

(c)  Affidavit  <^  Truth, 

A  plea  in  abatement,  of  coverture  of  the  defen- 
dant, is  not  within  the  statute  8  &  4  WilL  4,  c  42, 
s.  8 ;  and,  therefore,  an  affidavit  verifying  it  need 
not  state  the  residence  of  the  husband  to  be  within 
the  jurisdiction  of  the  Court  Jones  v.  Smith,  7  Law 
J.  Rep.  (n.s.)  Exch.  148 ;  8  M.  &  W.  526;  6  DowL 
P.C.  557. 

{d)  Entry  on  Nisi  Prius  Record, 

Since  Reg.  Gen.  HiL  term,  4  WilL  4,  the  entry 
of  the  proceedings  on  the  record  for  trial,  is  the  first 
entry  of  proceedmgs  in  the  cause.  It  is,  therefore, 
no  ground  for  setting  aside  a  verdict,  or  for  arresting 
the  judgment,  that  the  Nisi  Prius  record  was  made 
up  without  an  entry  of  a  plea  in  abatement,  and 
judgment  respondettt  ouster.  Pepper  v.  Walley,  5 
Law  J.  Rep.  (n.s.)  K.B.  16 ;  5  N.  &  M.  487. 


B 


ABDUCTTOS— ACCORD  AND  SATISFACTION. 


ABDrCTIOX. 

On  30  iwBffmrBt  fisr  aiiciiiedaiL  on  the  stacntB  9 
G«».  ft,  e.  ^1,  «L  10,  the  jarj  mtf^  not  to  conviet 
tfae  prtMHicr,  mlew  tfacj  soe  itirfl<r«4  diac  he  cnm^ 
fliittHi  the  dAiu!*  ftm  oioCDFe*  of  Inert.  Kvideaec 
of  expRMMDUi  nacd  hy  the  prnoncr  wprrtmy  die 
ffopercj  nfttte  lady,  sodi  m  his  ^tasia^  diet  he  had 
iieen  the  «iU  «)f  one  of  her  reiacrres,  (aamsBfi  faim,) 
and  dut  she  wnild  hjire  22INL  a  yes;  are  important 
tor  the  eonadecadaa  of  the  jinrj  in  eoning  to  a 

mocivtai  of  luene  ttt  rML 

If  die  jury  should  not  be  «tfiafied  diat  tfae  pmoner 
iraa  aetnated  by  socb  mociveaT  bat  are  <afiafi<*d  that 
be  ooed  fiwee  to  tfae  penon  of  d&e  lady,  m  taking 
her  tem^,  and  that  he  did  no  agannac  her  eonaenty 
diey  may  tvmviex  bna  of  an  naacmlt  onder  the  itatnte 


AB£TA!^C:e. 
f  See  FsftaAAS.] 


ABSTRACT  OF  TXTLJL 

Wh^m  A,  B,  and  C,  having  Mpante  intereita  m 
landfl,  by  arrangement  amongaC  tbenMelvea  enw 
^lAy<«d  an  agrmt  to  p^u  fhem  iin  to  lutle,  whifrh  waa 
done  m  «*p«rac«^  \mm,  and  tfae  defSendant  beiiame  the 
pnrf*Mtumrf  «oHje(*t  fA  tfae  eoniKtiona  of  lude,  by  one 
of  irfaitf»h,  the  vendor*  w«re  to  deliver  an  ahtknety 
tfae  <»Anv^»ntf*e  tA  be  ^veimted  and  the  pmrehaae' 
nkWMty  p«id  on  a  r.^rtaiA  day,  frmm  wbiefa  dtj  the 
mnr^hamfrr  wim  to  havo  pomieMion  ;  and  if  he  waa 
W  m  b«dhre  pAyment,  he  wm  to  be  deemed  tenant 
m  <nil,  and  poiy  ^  per  eent,,  ''aa  and  for  fent;'' 
and  ffae  ^^tftindaafift  knew  of  die  prfrate  arrange- 
ment, and  waa  let  into  poMoaaton,  bnt  ne  alMtntet 
waa  ever  deliyered,  or  inCereaC  paid '. — Held,  tfaat 
nA  trnflied  Mwtn^  to  warve  the  delivery  of  the  al^ 
mf»t%  MinUi  he  raieed  from  the  vntre  eireometenee 
ef  the  deiSwndant  being  let  mto  poaaeaaion.  SMt&m 
r,  ^^M^,  i(  l^erwX  R(^,  Cjv^i,)  tLBr  97 ;  4  Ad.  k  fL 
(Mi  I  5.arF. «». 


ACCOMPLICP^ 

(A;  (U*^i/ttiM%%7, 
(H)  Co^rrnmATiam, 
((I)  KxAMiWAjum, 

(A)  CoHMtnttnr. 

U  M  the  dtdf  of  m«giaf  r«tea  in  all  eaaea  to  eom- 
mir  en  aeeompltre,  end  not  to  admit  him  to  bail, 
oof wttbetandfog  Ht  mMj  be  intended  to  r-aH  him  m  a 
witoeao  on  the  trial  fi4  the  prinf.ipaJ*  JUx  ▼«  Be4Kri' 
mtfrnf  7  C.  &  F.  407. 

The  eonArmatlon  (A  an  aeeompliee  ought  to  be 
«« to  «ome  matter  whi<*h  goen  to  4*.onnert  the  priiMmer 
with  the  f r/in4«Ation }  and  it  wonM  be  highly  dafi" 
gAfone  fo  hf\  fm  the  evlden<'.e  of  an  aeeomplice  tm^ 
^on^/med  with  t^v^f^  to  the  ptfty  aecnaea,  Hegina 


There  ia  a  great  efiffaenee 
of  aa  aecamplice  as  to  tfae  encnmatancs  of  die 
fielony,  and  duiae  widch  apij^T  to  tfae  imfividnal 
charged.  The  fiaEzner  eniy  ahewthatdie  aea^ipiLce 
waa  pruejit  at  the  camndaBan.  of  tfae  qfrnce.  but 
die  odun  Aew  that  die  fwMt^r  waa  emmecfied 
wicfa  k;  and  tfaongh  a  jury  may  legally  canvict  on 
die  evidence  of  an  accnmpKee  enlv,  die  Judoea 
alwaya  adviae  dum  not  to  do  oo^  mileaa  he  ia 
ftrmed  aa  to  tfae  paztienlar  pexaon  who  ia 
widi  tfae  odence.     Hex  t.  WtOuM^  7  C  &  P.  27X 

Whoe,  IB  a  cane  of  nigitt  poarfaing,  tfae  *'"'firina- 
tion  waa,  tfaat,  on  die  evening  of  the  ofrnre,  tfae 
aecompiiee  and  tfae  pdaencr  wexe  drinking  fiogethex- 
at  a  pahEc-honae  commonly  frnpxented  by  the  psi- 
aoncrv  and  that  tfaey  bodi  left  tfae  hoiBe  together, 
when  it  waa  shut  finr  the  night ;  it  waa  conaidiexed 
JnaniBrient,  and  the  ifact  of  die  accompfice  having 
been  wnnmanly  convicted  of  poaching,  onder  &.  L 
of  9  Geo.  4,  c  69,  waa  held  net  to  dx^taue  with  hi> 
being  eon^rmed  on  the  trial  of  anodier 
der  iw  9,     Jbrgnie  t,  FmHer,  S  C.  &  P.  106. 

If  A  ia  chtfged  aa  a  prine^alv  and  B  aa  a] 
and  A  plead  guilty,  an  aeeoHpiice,  when  eaDcd  to 
give  evidence  againat  B,  should  be  <'nn<iriHed  aa  to 
■ome  matter  ajfeiting  B;  and  a  cunfirwiarion  aa  to 
tfae  gnilt  of  A  doea  not  advance  tfae  eaae  •g"^— *^  &> 
JUx  V.  JfeoTM,  7  C.  A  P.  27a 

Where,  on  a  chazge  of  ateafing  two  sheep,  an 
accomplice  stated  that  die  prisoner  himaelf  atnie 
them;  and  to  eoniinn  him,  evidenee  waa  given  that 
a  qoandty  of  mntton  waa  fooad  in  the  honae  in 
n^nch  the  priaoner  resided,  which  corresponded  in 
size  with  part  €4  the  stolen  sheep : — ^Heid,  snfBciewt 
confirmation  of  the  accom|dice,  to  he  left  to  the  jnzy. 
JUf^  r.  Birkettt  8  C.  &  P.  732. 

A  married  woman  who  conaenta  to  her  fanshnBd 
eommitting  an  unnatural  offence  with  her,  ia  an 
accomplice  in  the  lehny,and,  aa  sneh, her  evidence 
requires  conftrmation,  aldu 
consent  is  qnite  immaterial  to  the 
r,  JeUywum,  8  C.  A  P.  (MM. 

(C)    EXAKIVATIOS. 

Where  aa  aceompUce  who  coold  not  lead  bad 
made  a  statement  before  die  committing  magiatrate^ 
and  at  the  trial  gave  evidence,  fiiDing  very  shoft  of 
wfatat  he  said  before  the  magistnte,  the  Judge  aDow- 
ed  his  deposition  to  he  shewn  to  him,  bvt  wmild  not 
allow  it  to  be  Tead  to  him,  at  the  instance  of  the 
eoonsel  for  the  prosecntioii.  Begma  v. 
ft  C,  A  F  260. 


ACCORD  AND  SATISFACTION. 

[See  ABBfTBATios — ^Dkbtok  axd  Ckxbitob^ 
CompoaitioQ — Vatmolwi.'} 


In  aa  aedon  ^4  mdehitmhu  aimsi/iiiit,  a  plea  of  pay- 
ment of  a  smaDcr  svm,  in  satiafarticp  of  a  gicntcr, 
is  bad,  and  is  not  cured  by  a  verdict  lor  the  dden- 
dant.  Dmpm  v.  Haieher,  8  Law  J.  RepL  {sa}  Q.B. 
190;  10Ad.AE.121;  2P.AD.292. 

In  trespass  fnore  ctoasnsi  /regit,  the  defiendants 
pleaded  that  they  acted  as  servants  of  B ;  tfaat  they 
delivered  up  possession  of  the  close  to  him,  and 
that  he  afterwards,  with  die  oooscnt  of  the  defen- 
dants,  made  satiatkctigii  to  the  plaintifl^  whidi  was 
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accepted: — Held,  that  whether  or  not  satisiactioii 
from  a  stranger  conld  be  pleaded,  it  appeared  from 
the  plea  in  this  case,  that  B  was  a  co-trespasser,  so 
as  to  be  able  to  make  satisfaction,  which  should  enure 
to  the  benefit  of  the  defendants ;  therefore,  that  the 
averment  of  their  consent  to  his  so  making  satis- 
faction was  immaterial,  and  that  a  replication  which 
tendered  issue  upon  such  consent,  was  bad  on  special 
demurrer.     rAatnaum  ▼.  Wildej  3  P.  &  D.  289. 

The  defendant  indorsed  a  promissory  note,  of 
which  he  was  the  holder,  to  the  plaintinSB,  in  dis- 
charge of  a  debt  for  goods  sold  and  delivered.  In 
the  direction  to  pay,  the  note  did  not  contain  the 
words  "or  order."  It  was  presented  for  payment 
to  the  makers,  nine  days  after  it  became  due,  and 
was  dishonoured: — Held,  that  the  plaintiff  was  en- 
titled to  recover  upon  the  count  for  goods  sold  and 
delivered,  he  having  no  remedy  upon  me  note  against 
the  antecedent  parties,  for  want  of  the  words  ''or 
order."  PUmUyy.  WestUy,  6  Law  J.  Rep.  (n.s.)  C.P. 
£1 ;  2  Ring.  N.C.  249 ;  2  Sc.  423. 

Indorsee  i^fainst  acceptor  of  a  bill  of  exchange. 
Plea,  that  the  drawer  indorsed  the  bill  to  B,  who 
indorsed  it  to  C,  in  whose  hands  it  remained  when 
due ;  that  C,  being  unable  to  obtain  payment  of  it, 
returned  it  to  B,  vmo  continued  the  holder  of  it  until 
the  defendant,  before  the  indorsement  to  the  plaintiff, 
delivered  to  B  another  bill,  drawn  by  the  same 
party,  and  accepted  by  the  defendant,  for  a  greater 
amount,  which  B  accepted  in  full  discharge  and 
satisfaction  of  the  former  bill : — Held,  on  demurrer, 
that  this  was  a  sufficient  answer  to  the  action, 
although  it  did  not  appear  that  the  second  bill  was 
payable  to  order. 

The  plea  went  on  to  aver,  that  the  latter  bill  was 
indorsed  by  B  to  A,  and  that  after  it  became  due 
the  defendant  paid  the  amount  of  it  to  A,  in  satis- 
&ction  and  discha^e  of  that  bill,  and  of  all  damage 
sustained  by  the  plaintiff  by  reason  of  the  non- 
payment thereof  when  due: — Held,  that  all  this 
might  be  rejected  as  surplusage,  and  did  not 
vitiate  the  plea.  LewU  v.  Lyster,  2  C.  M.  &  R.  704 ; 
4  DowL  P.C.  377  ;  1  T.  &  G.  185. 

To  an  action  of  debt  for  work  and  materials,  the 
defendant  pleaded,  that  he  was  indebted  to  the 
plaintiff  in  IIL  6s.,  for  work  done;  that  it  was 
thereupon  agreed  between  them,  that  the  plaintiff 
should  lay  a  malt-house  floor,  and  find  materials 
for  the  same;  and  that  he  should  take  from  the 
defendant,  for  the  work  already  done  by  him,  and 
for  the  malt-house  floor,  and  for  the  materials  for 
the  same,  one-half  the  value  in  malt,  and  the  other 
half  in  beer,  at  the  usual  prices ;  that  the  plaintiff 
did  lay  the  malt-house  floor,  and  find  the  necessary 
materials ;  that  the  work  and  materials  mentioned 
in  the  first  count,  were  the  work  and  materials  pro- 
vided in  pursuance  of  the  said  agreement ;  and  that 
the  defendant  had  always  been  ready  to  perform  the 
agreement,  and  deliver  the  malt  and  beer  at  the 
usual  prices,  in  satis&ction  and  discharge  of  the 
work  and  materials,  for  which  the  plaint^  agreed 
to  take  the  malt  and  beer  as  aforesaid : — Held,  that 
the  plea  was  bad,  since  as  to  part,  it  was  a  plea  of 
accord  without  satisfaction,  and  as  to  the  rest,  it 
amounted  to  the  general  issue.  ColUngboume  v. 
Maniellj  8  Law  J.  Rep.  <n.8.)  Exch.  251 ;  5  M.  & 
W.  289;  7Dowl.P.C.518. 

The  obligee  of  a  joint  and  several  indemnity 


bond  sued  in  separate  actions  the  two  obligors.  He 
had  sustained  a  loss  exceeding  1,0602.  The  one 
action  he  settled  on  payment  of  2151,  and  gave  a 
receipt  for  that  sum,  as  accepted  in  discharge  of  the 
damages  and  costs  in  that  action : — Held,  that  this 
was  not  primA  facie  evidence  in  support  of  a  plea 
by  the  other  obligor,  that  215/.  had  been  received 
by  the  plaintiff  in  satisfaction  of  all  the  damages 
sustained  by  him.  Field  v.  Rohhu,  7  Law  J.  lUp. 
(n.8.)  aB.  153 ;  8  Ad.  &  £.  90 ;  3  N.  &  P.  226. 

To  an  action  on  a  bill  of  exchange  for  176/.,  the 
defendant  pleaded,  in  further  maintenance  of  the 
suit,  as  to  50^,  parcel,  &c.,  that  after  the  conunence- 
ment  of  the  action,  he  deUvered  to  the  plaintiff  and 
the  plaintiff  accepted  a  bill  of  exchange  in  full  satis- 
faction and  dischai^  of  the  defendant's  promise,  in 
respect  of  the  said  sum  of  50/.,  and  all  damages 
sustained  by  reason  of  the  non-performance  of  such 
promise.  On  motion  for  judgment  mm  obstante 
veredicto,  on  the  ground,  that  the  plea  did  not  shew 
that  the  costs  were  satisfied,  held  a  good  plea.  Cor^ 
hett  V.  Swinhum,  7  Law  J.  Rep.  (n.s.)  Q.B.  215 ; 
8Ad.&£.678;  dN.&P.551. 

An  agreement  made  between  an  executrix  and  a 
debtor  to  the  estate,  that  the  latter  should  make  a 
suit  of  clothes  for  the  servant  of  the  former,  to  whom 
she  was  indebted,  and  who  was  willing  to  take  the 
same  in  part  payment,  and  tliat  the  suit  of  clothes 
should  be  accepted  by  her  in  part  satisfection  of  the 
debt  so  due  to  the  estate,  is  only  an  agreement  for 
an  accord  and  satisfaction ;  and  if  it  be  not  per- 
formed, no  action  is  maintainable  on  it,  but  the 
original  debt  revive.  Reeves  v.  Heame,  5  Law  J. 
Rep.  (N.S.)  Exch.  156 ;  1  M.  &  W.  323. 

To  a  declaration  on  a  charter-party,  with  a  count 
for  the  hire  of  the  ship,  and  on  an  account  stated, 
alleging  as  breaches,  that  the  defendant  did  not  load 
a  cargo  according  to  agreement;  that  he  did  not 
pay  200/.  for  the  Ure  of  Uie  ship  for  a  certain  time ; 
that  he  did  not  pay  200/.  on  the  account  stated, — ^a 
plea,  that  the  defendant  paid,  before  action  brought, 
476/.  14«.  7d.,  parcel  of  the  several  sums  in  the  de- 
claration mentioned,  in  full  satisfaction  and  dis- 
charge of  all  the  damages  by  the  plaintiff  sustained 
and  occasioned  by  the  non-performance  of  the  said 
promises,  and  that  the  plaintiff  accepted  and  received 
the  same  in  full  satisfaction,  was  held  to  be  bad. 
Lorymery,  Fixeu,  6  Law  J.  Rep.  (n.s.)  C.P.  179; 
3  Bmg.  N.C.  222,  427 ;  4  Sc  190. 

In  an  action  against  the  defendant,  for  breach  of 
covenant,  in  not  repairing  and  leaving  in  repair,  he 
pleaded,  that,  after  the  expiration  of  the  term,  and 
before  conunencement  of  the  suit,  and  whilst  the 
premises  were  ruinous,  prostrate,  &c.,  an  agreement 
had  taken  place  between  the  parties,  that,  in  consi- 
deration that  the  defendant,  at  the  request  of  the 
plaintiff  had  become  and  then  was  the  occupier  of 
the  premises,  at  a  certain  rent,  and  had  also,  at  the 
request  of  the  said  plaintiff,  promised  the  plaintiff 
to  repair  and  amend  the  said  premises,  on  or  before 
a  certain  day,  he,  the  said  plaintiff,  would  forbear  and 
g^ve  time  to  the  defendant  until  the  said  day,  for  the 
due  reparation,  &c.,  without,  in  the  meantime,  com- 
mencing or  prosecuting  any  action,  in  respect  of  the 
breaches  of  covenant;  and,  in  case  the  said  tene- 
ment should  be  so  well  repaired  upon  the  said  day, 
he,  the  plaintiff,  would  relinquish  and  forego  all 
claim  upon  him,  the  defendant    The  plea  then 
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aDcged,  diat,  thoo^  the  de&ndjmt  itOland 
Ae  time  contmiicd  tenant  to  the  pnnuaea»  and  waa 
icadj  to  icpair,  so  that  the  pcemiaes  iho«ld  be  in  a 
good  state  hj  and  on  the  said  day,  iriiereof  the 
flamtifr  had  notice ;  jet  the  plaintiflr  wrongfully 
cntwmmred  his  suit  b^ne  the  said  day : — Held,  to 
be  in,  as  it  amounted  to  a  pica  of  accord  not  exe- 
cuted; also,  because  there  was  no  good  consideration, 
eidier  for  the  defendant's  promise  to  the  plaintiff  to 
Tepair  the  premises  before  a  certain  day,  or  for  the 
plaintiff's  promise  to  the  defendant  to  forbear  to 
me  nntil  that  day.  BayUy  r.  HamoM,  6  Law  J.  Rep. 
(s.a.)  C.P.  309;  3  Bing.  N.C.  915. 

To  a  declaration  in  assumpsit  for  goods  sold  and 
delifcied,  the  defendant  ph»ided,  that  the  goods  were 
wtM  and  delivered  upon  a  certain  contract,  and  that, 
afterwards,  it  was  agreed  between  the  plaintiff  and 
defendant,  that  the  said  contract  should  be  wholly 
lescinded  and  annulled : — Held,  a  bad  plea.  £d- 
wardt  T.  Ckapmamf  6  Law  J.  Rep.  (x.s.)  Exch.  139; 
1  M.  ft  W.  231;  4  DowL  P.O.  732;  1  T.  &  G.  481. 

Assumpsit  by  indorsee  against  the  acceptor  of  a 
bill  of  exchange  for  43^  Plea,  that  the  drawer  made 
a  promissory  note  for  46L  after  the  bill  became  due, 
and  deliTered  it  to  the  plaintiff,  who  accepted  it  in 
full  satisfaction  and  discharge  of  the  bilL  Replica- 
tion, thai  the  note  was  dishonoured : — Held,  that  the 
replication  was  bad,  and  that  as  the  plaintiff  had 
talen  the  note  in  full  satisfaction,  he  could  not  sue 
on  the  bill.  Sard  ▼.  RhadeM,  6  Law  J.  Rep.  (iv.s.) 
Rxeh.  91 ;  1  M.  &  W.  153;  I  T.  k  Q.  298;  4Dowl. 
KC,  743. 

A  declaration  against  executors  stated,  that  the 
plaintiff  being  about  to  leave  England,  exchanged 
«n  instrument  with  the  testator  for  a  grand  piano- 
forte, which  he  was  to  purchase  on  his  return  to 
England*  and  the  tesutor  agreed  to  allow  him  40/. 
towards  the  price.  It  was  averred*  that  he  returned 
irft^r  thf  testator's  decease  and  demanded  thepiano- 
fofte  of  the  executors,  which  they  refused  to  sell 
Mm.  Th«  defendants  pleaded,  that  the  testator  did 
sell  a  oianoforte  to  the  plaintiff  for  a  certain  price, 
tuul  slJowed  him  the  value  of  the  instrument  taken 
In  exchange,  fssne  therfon.  At  the  trial  it  was 
prffTt^f  that  the  agreement  was  made  in  1814,  and 
the  pUintiff  refiimed  in  1H34,  hut  no  evidence  was 
given  of  his  having  been  in  England  at  any  time 
drirlfpg  the  interval,  nor  of  any  sale  of  a  pianoforte : 

HMd,  fh*f  the  jnry  were  not  warranted  in  flnding 
fh/»  plea,  whi^'h  alleged  a  specific  contract,  for  the 
d^feT»dsnfs,  Mihfmi  v.  Kirkmanf  h  hhmi»  Rep.  (w.i.) 
E^Ah.  212,   rM,  ftW.4l8|  lT.ftO.777. 

A  d/ew  s  MM  rm  IK  and  indorsed  it  to  a  bank,  at 
wWtfh  he  r  A ;  ha/l  an  aecMint.  H  accepted  the  bill ; 
hffi  rtM  pnf'tnft  il,  It  was  rfi»rnp<\  notwl,  U>  the  bank, 
whfr  ef,fef#id  If  tm  the  rtehlt  side  of  A's  account, 
"  h'n  fefrirn  HHtf  fh/'  The  n^HU^  of  A's  account, 
af  fhe  f\rn^  tff  fhe  fnfrt  nttfl  np  to  the  dommence- 
fffffff  t4  the  aefl<m  sgalrtM  H,  was  against  A,  to  the 
fiftf/mhf  trfnUmt  HHil.  If  wss  \iftPit^(\  Ihst  the  hank 
hnA  fm  ffffm*>f  <»e/'>i»l/ms,  sl|/»wed  A  to  overdraw  his 
0^^^'nwf  ffi  the  sm^nifif  of  r$iHff.  trr  (HHU.i  hut  there 
^-m  h*A  ntiy  n$(f*'t'tti*'nf  fhsf  fh^f  should  doso:— 
Iff'M.  fhf*f  ♦l»^•''  Te/'N  did  ri/d  pf^'i'e  a  plea,  that  the 
fr*frk  htd  fff'M/f>A  ffffttt  A  Ufitl.  tU.  \n  «NflsfM;tion  of 

jh/.  rr;M    /^(^///-r  f  frf/ffff,  'I  i\H  y.  turn. 


ACCOUNT. 

1.  JT  COMMON  LAW. 
(A)  Action  of. 

(B)    ACCOITIIT  STATSIK 

ia)  In  generaL 

2.  m  EQUITY. 

(A)  In  osnkbal. 

(B)  Bill  fok. 

(C)  Settled  Account. 


(A)  Action  of. 

In  an  action  of  account,  it  is  not  sufficient  for  the 
defendant  to  plead,  that  he  rendered  to  the  plaintiff 
a  reasonable  account :  that  which  amoonta  to  a  plea 
of  plene  ccmpmiavit,  must  be  the  renderii^  of  an 
account  to  the  satisfaction  of  the  plaintil^  or  an 
account  which  shews  an  agreed  balance  between  the 
plaintiff  and  the  defendant 

Consequently,  where  the  defendant  rendered  an 
account,  in  which  he  charged  himsdf  aa  fisctor  for 
the  whole,  and  the  plaintiff  required  him  tofmnudi 
an  account,  in  which  he  should  charge  hiasaelf  aa 
factor  for  one  moiety  only,  and  as  owner  of  the  otlser, 
and  thus  make  himself  liable  to  a  moiety  of  the 
losses  arising  from  the  sale  of  the  whole, — HeU, 
that  the  pleading  of  such  account  did  not  amount 
to  a  plea  of  plene  eompmtaviS,  and  that  the  plaintiff 
was  entitled  to  his  judgment  quod  compmiet. 

Where  an  arbitrator,  appointed  to  determine  all 
matters  in  difference  between  the  parties,  decided 
that  they  should  account,  and  took  the  account  him- 
self,— Held,  that  as  he  did  not  act  simply  aa  an 
auditor  assigned  under  the  common  law  judgment 
quod  computet,  although  such  judgment  waa  uhi> 
mately  to  be  entered,  it  was  competent  to  him  to 
take  the  accounts  as  they  really  stood  between  the 
parties,  and  award  interest  upon  such  accounts,  at  a 
nigher  rate  than  would  be  payable  here.  Baxter  v. 
Iloxier  or  Hotier,  8  Law  J.  Rep.  (n.s.)  CJ>.  1C9;  5 
Bing.  N.C.  288;  7  Sc  233. 

(B)  Account  stated. 

[Sec  Limitations,    Statute  of — Evidence, 
Admissions — Partnebs,  Partnership.] 

(a)  In  geueroL 

Where,  in  an  action  on  a  schoolmisireaa'a  bill*  the 
defendant  had  pleaded  a  set-off  for  money  had  and 
received,  and  it  waa  opened,  at  the  trial,  on  the  pan 
of  the  defendant,  that  a  friend  of  faia  (since  dead) 
had  paid  former  school  accounts  dne  from  the  de- 
fendant to  the  plaintifl^  and  in  settlix^  those  accouita 
had  paid  overcharges,  of  which  the  defendant  now- 
meant  to  avail  hinuelf  oo  faia  plea : — ^Lord  Ahnsgcr, 
C.B.,  held,  that  in  the  abaenee  of  fraud,  the  aetded 
accounts  could  not  be  opened.  Lmmet  v.  Bmimmn^ 
S  C.  &  P.  205. 

A  declaration  contained  three  coagita»  the  int  oa 
a  special  promise  that  if  the  fdaintiff  would  take  up 
a  bill  of  exchange  and  sue  the  acceptor,  the 
dant  would  pay  the  costs  incurred  by  the  plaiati 
the  second  on  the  bill  itself;  and  the  thodou 
account  stoted.  The  plaintiff  gave  a  hill  of 
culara  under  a  Jndge'a  oida;  rlaiiuing  the 
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of  the  bill  of  exchenge  and  interest  To  another 
order,  requiring  a  bill  of  the  costs  and  expenses 
mentioned  in  the  first  count,  the  plaintiff  delivered 
a  simple  bill  of  costs,  and  added  the  amount  of 
the  bill  and  interest: — It  was  held,  that  the  plain- 
tiff, not  being  entitled  to  recover  the  whole  of  his 
bill  of  costs  under  that  count,  was  not  prevented 
by  his  particulars  from  recovering  on  the  account 
stated.  Fisher  v.  Waintvrightf  5  Law  J.  Rep.  (n.s.) 
Exch.217;  1M.&W.480;  IT.  &G.  606;  6DowL 
P.C.  102. 

A  and  B  being  co-surveyors  of  the  highways  of 
a  parish,  it  was  agreed  between  them  that  A  should 
deliver  up  the  rate-book  to  B,  and  that  B  should 
pay  A  out  of  the  monies  he  should  collect  under  the 
rate,  the  sum  of  161.  ^  which  he  had  advanced  beyond 
the  amount  collected  by  the  previous  rate.  The 
book  was  delivered  to  B,  who  collected  more  than 
15 L,  but  neglected  to  pay: — Held,  that  A  might 
sue  as  upon  an  accoimt  stated.  LudcUtrd  or  Liddard 
V.  Holmes,  2  C.  M.  &  R.  586;  1  T.  &  O.  9. 

A  &  Co.,  who  were  the  bankers  of  B,  received  on 
his  account  a  cheque  for  100^.  from  C,  drawn  upon 
C's  bankers,  and  lost  it  C  was  called  upon  by  A 
&  Co.  to  give  another  cheque  for  the  same  amount, 
upon  receiving  an  indemnity  against  the  cheque 
that  was  lost,  and  C  promised  from  time  to  time  to 
give  another  cheque,  and  also  desired  his  bankers 
would  not  pay  the  lost  cheque  if  presented.  A  &  Co., 
being  called  upon,  were  obliged  to  pay  the  amount 
of  the  lost  cheque  to  B.  In  an  action  subsequently 
brought  by  A  &  Co.  against  C,  for  money  paid  and 
on  an  account  stated, — Held,  that  the  action  would 
not  lie.  Lubbock  v.  Tribe,  7  Law  J.  Rep.  (n.s.) 
£xch.  158;  8M.&W.607. 

In  an  action  of  assumpsit  by  H  and  £  his  wife, 
the  declaration  alleged,  that  after  the  intermarriage 
of  H  and  £  an  account  was  stated  by  H  for  and  on 
behalf  of  himself  and  £  on  the  one  part,  and  the 
defendant  on  the  other,  concerning  certain  monies, 
to  wit,  1,000/L  by  £,  when  she  was  unmarried,  lent 
to  defendant,  and  remaining  unpaid  at  and  after  the 
time  of  such  intermarriage,  and  concerning  certain 
other  monies,' to  wit,  555 r,  by  the  defendant,  before 
the  statement  of  the  said  account,  paid  to  H,  and 
which  H  borrowed  onbehalf  of  himself  and  £  at  the 
time  of  the  said  account,  and  at  the  request  of  the 
d^endant,  agreed  should  be  taken  and  considered 
as  satisfying  so  much  of  the  first-mentioned  sum 
of  money;  and  upon  the  accoimt  so  stated,  the 
defendant  was  foimd  to  be  and  then  was  in  arrear 
and  indebted  to  the  plaintiffs  in  the  sum  of  445/L, 
residue  of  the  said  first^mentioned  sum  of  money, 
and  being  so  found  in  arrear,  &c.,  the  defendant 
promised  to  pay  the  last-mentioned  sum  of  money 
on  the  10th  of  October  then  next  ensuing,  whicn 
period  had  elapsed  before  the  commencement  of  the 
suit  Breach,  non-payment  On  demurrer  to  plea, 
— Held,  that  such  declaration  was  bad. 

Where  the  law  implies  a  promise  to  pay  in  pra^ 
tentif  a  promise  to  pay  at  a  future  day  cannot  be 
supported  without  some  new  consideration.  Hopkins 
V.  Logan f  8  Law  J.  Rep.  (n.8.)  £xch.  218;  5  M.  & 
W.  241 ;  7  DowL  P.C.  360. 

(6)  Pleadings. 

Assumpsit  for  money  lent,  and  on  an  account 
stated;  plea,  non  assumpsit    The  particulars  of 


demand  were  for  money  lent  only ;  and  it  appeared, 
at  the  trial,  that  the  claim  was  not  for  money  lent, 
but  for  a  balance  arising  out  of  a  bet  on  a  horse- 
race : — Held,  that  the  question  of  illegality  did  not 
arise,  and  that  the  plaintiff  might  consistently 
recover  on  the  account  stated.  Stevens  v.  WUlingale, 
7  C.  &  P.  702. 

Formerly,  where  a  count  on  an  account  stated, 
omitted  the  time  when  it  was  stated,  it  was  held  to 
be  bad.  Fergusson  v.  Mitchell,  5  Law  J.  Rep.  (n.8.) 
£xch.  68;  2  C.  M.  &  R.  687;  1  T.  &  G.  179;  4 
DowL  P.C.  513 :  s.  p.  Spffer  v.  ThelweU,  5  Law  J. 
Rep.  (n.s.)  £xch.  39;  2  C.  M.  &  R.  692;  4  DowL 
P.C.  509;  IT.&G.  19L 

But  the  want  of  an  allegation  in  a  plea,  of  the 
time  when  an  account  was  stated,  is  no  ground  of 
objection,  when  it  appears  by  necessary  implication 
that  the  account  refers  to  the  subject-matter  of  the 
action,  and  was  stated  antecedently  to  its  commence- 
ment Upward  v.  Knight,  8  Law  J.  Rep.  (n.s.) 
C.P.  156;  5  Bing.  N.C.  838;  7  Sc  311. 

And  where  a  declaration  in  debt  stated,  that  the 
defendant,  on  a  certain  day,  was  indebted  in  50/.  for 
goods  sold,  and  in  50L  for  money  found  to  be  due  to 
the  plaintiff,  on  an  account  b^ore  then  stated  between 
them :  on  demurrer  to  the  latter  count,  on  the  ground 
that  no  time  was  alleged  at  which  the  account  was 
stated,  it  was  held,  £at  the  allegation  of  time  was 
unnecessary.  Letrf  v.  Lees,  8  Law  J.  Rep.  (n.s.) 
£xch.  84;  4M.  &  W.  579;  7  DowL  P.C.  189:  8.P. 
Webby,  Baker,  7  Ad.  &  £.  841;  3  N.  &  P.  87;  and 
Bingley  v.  Durham,  8  Law  J.  Rep.  (n.s.)  Q.B.  5 ;  8 
Ad.  &  £.  775 ;  1  P.  &  D.  58 ;  and  see  Lane  v.  Thelwell, 
5  Law  J.  Rep.  (n.s.)  £xch.  134;  1  M.  &  W.  140; 
4DowLP.C.705. 

(c)  Evidence. 

The  evidence  of  an  account  stated  must  be  clear 
and  certain  as  to  the  precise  amount ;  and  where  a 
member  of  a  banking  company  wrote  to  the  manager 
as  follows : — **  Please  debit  me  with  the  amount  of 
calls  due  on  my  200  shares.  I  think  it  will  be  500^ 
the  second  call  on  the  first  100  shares,  and  1,000^ 
for  the  two  calls  on  the  200  shares ;  and  advise  me 
in  a  private  letter ;"  and  no  answer  was  returned,  it 
was  held  not  evidence  to  support  a  count  on  an 
account  stated.  Hughes  v.  Thorpe,  9  Law  J.  Rep. 
(n.s.)  £xch.  109;  5  M.  &  W.  Q6&, 

An  I.  O.  U.  signed  by  the  defendant,  unstamped, 
and  .without  any  direction,  produced  by  the  plaintiff, 
is  primd  facie  evidence  on  the  count  on  an  account 
stated,  of  the  debt  due  from  the  defendant  to  the 
plaintifiE^  and  of  the  note  being  given  by  the  former  to 
the  latter.  Curtis  v.  Richards  or  Rickards,  9  Law  J. 
Rep.  (n.s.)  C.P.  240;  1  M.  &  G.  46;  1  Sc.  N.R. 
155. 

A  promise  by  the  drawer  to  pay  the  indorsee  and 
holder  of  bills  overdue,  is  evidence  on  an  account 
stated  in  an  action  by  the  indorsee  against  the 
drawer.     Oliver  v.  Dovatt,  2  M.  &  R.  230. 

Where  a  defendant  was  arrested  for  20/.  10«.,  and 
after  the  arrest,  and  before  declaration,  he  called  on 
the  attorney,  and  said,  that  if  no  further  proceedings 
were  taken  he  would  pay  the  debt;  and  also  wrote  a 
letter  to  the  attorney,  in  which  he  said  he  had  ap- 
plied to  a  friend  to  assist  him  '*  in  paying  the  debt 
you  have  sued  me  for;"  it  is  for  the  jury  to  consider, 
whether,  by  this,  the  defendant  merely  recognizes  a 
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ACCOUNT—ACTION. 


Peculiarity  of  the  case  of  miiies  in  this  respect 
The  right  to  an  account,  even  in  the  case  of  mines, 

may  be  lost  by  laches.  Parroit  v.  Palmer,  8  M.  &  K. 

632. 

(B)  Bill  fok. 

Where  an  action  was  brought  on  a  bill  of  exchange, 
which  bad  been  giy  en  for  goods  sold  and  delivered,  and 
the  party  to  whom  the  goods  were  sold,  alleged  that 
he  had  been  fraudulently  deceived  in  his  contract, 
the  goods  delivered  being  inferior  both  in  quality 
and  quantity  to  what  he  had  ordered : — Held,  that 
he  could  not  maintain  a  bill  for  an  account,  and  for 
an  injunction  to  restrain  the  action,  inasmuch  as 
his  object  was  to  reduce  the  amount  of  the  bill  of 
exchange,  by  the  damages  which  he  claimed  for  the 
alleged  breach  of  contract,  and  that  as  this  is  not 
the  subject  of  set-off  at  law,  it  cannot  be  the  subject 
of  account  in  equity. 

Courts  of  equity  will  not  take  an  account  of  debts 
due  one  way,  and  unliquidated  damages  the  other 
way.     Glemtie  v.  Jmriy  3  Y.  &  C.  486. 

A  merchant  in  England,  who  has  g^uaranteed  the 
payment  of  all  purchases  made  by  a  factor  in  Eng- 
land for  a  merchant  abroad,  subject  to  the  approval 
of  an  agent  of  the  merchant  abroad,  cannot  maintain 
a  bill  for  an  account  against  the  factor,  unless  he 
state  a  case  of  collusion  between  the  &ctor  and 
agent 

A  party,  who  has  once  admitted  the  correctness 
of  an  account  delivered,  cannot  afterwards,  upon  the 
mere  allegation  that  he  had  no  means  of  ascertain- 
ing such  correctness,  file  a  bill  for  an  account,  with- 
out charging  specific  acts  of  fraud  against  the  defen- 
dant; and  to  say,  that  the  accounting  party  agreed 
to  deliver  up  certain  chattels  demanded  by  the  other, 
upon  condition  of  having  his  alleged  balance  ad- 
mitted and  paid,  is  not  necessarily  an  allegation  of 
fraud.  Dartk€%  or  Dartlury  v.  Let,  6  Law  J.  Rep. 
(x.8.)£x.£q.7S;  2Y.&C.5. 

Certain  local  acts  of  parliament  gave  the  corpo- 
ration of  Dublin  the  power  to  take  measures  for 
supplying  that  city  widv  water,  and  to  krvj  rates  on 
the  inhabitants  to  meet  the  expenses.  Tne  corpo- 
ration passed  bye-laws,  appropriating  part  of  the 
revenue  thus  raised,  in  a  manner  not  strictly  falling 
within  the  provisions  of  these  acts.  Some  of  the 
inhabitants  of  Dublin  filed  an  infbrmatian  against 
the  corporation  for  an  account,  and  the  Court  of 
Chancery  in  Ireland  decreed  an  account,  and  held 
the  corporation  answerable  for  all  sums  which  it 
had  received  and  appropriated  in  a  way  not  strictly 
conformable  with  the  provisions  of  the  local  acts. 
The  house,  on  appeal,  ikflfirmed  this  decree.  Dublm 
(CifrpontiUm)  v.  the Attenejf  General^  8C.&F.289} 
9  BIL  N.S.  898. 

(C)  Settled  Accouin:. 

A  settled  account  between  a  tenant  for  life  of  a 
residuary  estate  under  a  wiU,  and  the  remainder- 
man, wno  was  idso  the  executor  of  the  testator, 
under  an  imperfect  conception  of  her  rights,  and 
on  the  authority  of  the  opinion  of  counsel  taken  by 
the  remainder-man,  on  an  inaccurate  statement  of 
the  circumstances,  and  stated  on  the  principle  that 
she  was  onlv  entiUed  to  the  interest  of  the  testator's 
estate,  as  if  the  same  had  been  converted  shortly 
after  his  decease, — ^was  set  aside,  it  being  the  opinion 


of  the  Court,  that  the  tenant  for  life  was  entitled  to 
the  enjoyment  of  the  testator's  estate  for  her  life  in 
specie,  and  as  it  existed  at  his  decease.  Howe  v. 
Lord  Dartmouth  considejred.  Pickering  v.  Pickerings 
8  Law  J.  Rep.  (ir.8.)  Ch.  ^i%  ,*  4  M.  &  Cr.  289. 


ACCOUNTANT  GENERAL. 

[See  Practice,  In  Equity.] 


ACCUMULATIONS. 
[See  Thblusson  Act.] 


ACKNOWLEDGMENT. 

[See  Account  Stated  —  Bond  —  Evidence  — 
Fines  and  Rbcovesies — Limitations,  Sta- 
tute OF — Stamp.] 


ACQUIESCENCE. 

If  a  party  has  a  claim  on  property,  which  he 
knows  to  be  the  subject  of  reference  between  two 
others,  and  su£krs  an  award  to  be  made  without 
bringing  forward  his  cUdm,  he  is  bound  by  the 
award.     Goeett  v.  Biekmond,  7  Sim.  1. 

A  release  and  conveyance  by  a  legatee  and  devi- 
see to  the  trustee  and  executor,  was  neld  to  be  con- 
firmed by  acquiescence  for  six  years  before,  and 
many  intermediate  acta  of  reoogmtion,  though  the 
transaction  would  otherwise  have  been  set  aside. 
Montmorency  v.  Deverewt,  1  West,  64. 

A  landlord  held  to  have  waived  his  right  to  en- 
force performance  of  building  covenants  in  the  ori- 
ginal lease,  by  having  approved  of  a  plan,  according 
to  which,  an  under-lessee  had  agreed  to  build  on 
taking  the  underlease.  Jenkins  v.  Portman,  5  Law 
J.  Rep.  (N.a.)  Ch.  818 ;  IK.  485. 


ACTION. 

Whbee  maintainable. 
Parties. 

FOKM. 

1^  Jtenmptit  or  Coeenant, 
b)  Contract  or  Tort, 
[e)  Trespass  or  Case. 

Notice. 
la)  When  and  by  whom  to  be  given. 
'bS  Form  and  Requisites. 
Ic)  Computation  rf  Time. 

Commencement. 

CONSOLIDATIOlf. 


(A)  WhXBB  MAINTAINABLE. 

[See  Accord  AND  Satispaction — Guarantt — 
Nbolioence — Reversion  and  Reversioner.] 

The  48rd  section  of  the  Building  Act,  ( 14  Geo.  8, 
c.  78),  which  anthorizes  the  raising  or  building  on 
a  party  fence  wall,  does  not  protect  a  party  from 
responsibility  for  any  collateral  damage  resulting 
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But  where  an  injury  arises  firom  a  combination 
of  causes,  some  of  which  constitute  a  direct  trespass, 
and  the  others  are  the  subject  of  an  action  on  the 
caM,  the  plaintiff  may  seek  his  remedy  either  by  one 
form  of  action  or  the  other. 

Therefore,  where  the  plaintifi^  in  an  action  on  the 
case,  alleged  that  the  defendants,  by  their  negligent 
and  unsfcUful  mode  of  working  a  coal  mine,  had  in- 
jured his  rerersionary  interest  in  certain  cottages, 
then  in  the  possession  of  his  tenants,  by  taking 
coals  under  &e  cottages,  (which  fact  was  substan- 
tiated by  evidence,)  and  had  also  injured  certain 
messuages  then  in  his  own  possession, — Held,  that 
the  action  was  well  brought  Rahte  v.  Alderaen^  7 
Law  J.  Rep.  (n.b.)  C.P.  273;  4  Bmg.  N.C.  702; 
6Sc691. 

An  action  for  seduction  or  criminal  conversation 
may  be  either  trespass  or  case,  at  the  option  of  the 
plaintiff  ChamherUAn  y.  Haxelwoody  9  Law  J.  Rep. 
(N.8.)Exch.87;  6M.&W.516;  7DowLP.C.  816. 

(D)   NOTICB. 

(a)   When  and  by  whom  to  be  given. 

A  Justice  of  the  Peace,  who,  upon  his  own  view, 
seizes  property  as  stolen,  under  circumstances  which 
do  not  raise  a  reasonable  ground  of  suspicion,  is, 
imder  the  24  Geo.  2,  c.  44,  entitled  to  a  notice  of 
action,  at  the  suit  of  the  party  whose  property  is 
taken.  Wedge  v.  Berkeley t  6  Law  J.  Rep.  (n.8.) 
M.C.86;  LN.&P.665. 

A  party  having  apprehended  another,  and  pro- 
ceeded against  bun  before  a  Justice,  under  stat  7 
&  8  Geo.  4,  c.  30,  s.  24,  for  a  malicious  injury  to 
property,  the  Justice  dismissed  the  complaint,  being 
of  opinion  that  the  party  charged  had  acted  under 
a  reasonable  supposition  of  right,  according  to  the 
proviso  of  section  24.  An  action  of  trespass  being 
brought  for  the  arrest, — Held,  that  the  defendant, 
if  he  acted  under  a  bond  fide  belief  that  the  case  fell 
within  the  statute,  was  entitled  to  notice  of  action 
under  s.  41 ;  and  that,  in  default  of  notice,  the  jury 
might  properly  be  directed  to  find  for  the  defendant, 
if  they  thought  he  had  acted  bond  fide.  Reed  v. 
Coirai«A2oe9,6Ad.&E.661;  7C.  &P.821. 

A  private  person,  who  gives  another  into  custody 
on  a  charge  of  having  committed  an  o^nce  against 
the  Stat  7  &  8  Geo.  4,c.  29,  (the  Larceny  Consoli- 
dation Act,)  is  not  entitled  to  notice  of  action  under 
the  75th  section  of  that  act,  as  that  section  only 
applies  to  constables  and  other  officers  and  persons 
of  that  kind.  Brooker  v.  FUld,  9  C.  &  P.  m  1. 

A  gamekeeper  acting  imder  a  deputation,  granted 
and  registered  previously  to  the  1  &  2  Will.  4,  c.  32, 
is  not  entitled  to  the  notice  of  action  required  by 
section  47.  Lidster  v.  Borrow^  8  Law  J.  Rep.  (n.s.) 
M.C.27;9Ad.&E.664;  1P.&D.447. 

A  hired  driver  of  a  cabriolet  having  brought  home 
the  horse  apparentiy  much  ill-used  by  him,  the 
owner's  son  (in  the  owner's  absence)  called  in  a 
policenum,  and  told  him  that  the  driver  had  ill-used 
the  horde.  The  policeman  said,  that  if  the  com- 
plainant charged  the  driver  with  cruelty  to  the  horse, 
he  would  take  him  into  custody.  The  complainant 
said,  '<  I  do,"  and  the  policeman  then  apprehended  the 
driver,  under  stat  5  &  6  Will.  4,  c.'69,  s,  9 :— Held, 
that  the  complainant  must  be  considered,  not  as  a 
party  giving  information  to  the  officer,  in  conse- 
quence of  which  the  driver  was  arrested,  but  as  a 
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principal  causing  the  arrest  to  be  made ;  and  that 
he  was  not  entitied  to  the  notice  of  action,  which  the 
statute  requires  to  be  given  to  persons  sued  for  any- 
thing done  in  pursuance  of  it  And  it  is  immaterial, 
whe&er  the  party  causing  the  arrest  acted  bond  fide, 
and  under  the  impression  that  he  was  acting  under 
the  statute.  Hopkins  v.  Crowe,  4  Ad.  &  £.  774 ;  7 
C.  &  P.  373;  8.  c.  not  8.  p.  5  Law  J. 'Rep.  (n.s.) 
K.B.  147. 

The  London  and  Croydon  Railway  Company  are 
entitied  to  notice  of  action,  under  section  179  of  the 
London  and  Croydon  Rulway  Act  (5  Will.  4,  c.  x.), 
which  enacts,  "  that  no  action,  suit,  or  information, 
nor  any  other  proceeding  of  what  nature  soever, 
shall  be  brought,  commenced,  or  prosecuted  against 
any  perton  for  anything  done  or  omitted  to  be  done 
in  pursuance  of  that  act,  or  in  the  execution  of  the 
powers  or  authorities,  or  any  of  the  orders  made, 
given,  or  directed  in,  by,  or  under  that  act,  unless 
twenty  days'  previous  notice  in  writing  shall'  be 
g^ven  by  the  party  intending  to  commence  and  pro- 
secute such  action,  &c.  to  tibe  intended  defendant.** 
Boyd  V.  London  and  Croydon  Railway  Company,  7 
Law  J.  Rep.  (n.s.)  C.P.  241 ;  4  Bing.  N.C.  669 ;  6 
Sc.461;  6Dowl.P.C.721. 

The  statute  3  Will.  4,  c.  zzxiv.  (local  and  per- 
sonal, public)  enables  the  Grand  Junction  Railway 
Company  to  make  a  railway  from  Warring^n  to 
Birmingham.  By  section  184,  they  are  empowered 
to  receive  certain  tonnage  rates,  **for  all  articles, 
matters,  or  tilings,  carried  or  conveyed  on  the  rail- 
way ;"  by  section  156,  to  become  carriers  them- 
selves, and  *'  if  they  shall  think  proper,  to  use  engines, 
&c.  to  carry  and  convey  upon  the  railway  all  such 
passengers,  cattie,  goods,  wares,  and  merchandises, 
articles,  matters,  and  tilings,  as  shall  be  offered 
to  them  for  that  purpose,  upon  certun  reasonable 
charges;"  by  section  214,  it  is  enacted,  that  "no 
action,  suit,  or  information,  nor  any  other  proceed- 
ing of  what  nature  soever  shall  be  brought,  com- 
menced, or  prosecuted  against  any  person,  for  any 
thing  done,  or  omitted  to  be  done,  in  pursuance  of 
the  act,  or  in  the  execution  of  the  powers,  or  autho- 
rities, or  any  of  the  orders  made,  given,  or  directed, 
in,  by,  or  under  the  act,  unless  fourteen  days*  pre- 
vious notice,  in  writing,  shall  be  given  to  tiie  parties 
intending  to  commence  or  prosecute  such  action, 
&c.,  nor  unless  such  action,  &c.  shall  be  brought 
within  three  months;"  and  by  the  215tii  section, 
power  to  tender  amends  is  given.  The  company 
having  become  carriers  themselves  under  the  156tJi 
section,  in  an  action  against  them  for  not  safely 
carrying  and  conveying  some  horses  on  the  railway, 
whereby  one  was  killed,  and  others  were  injured : — 
Held,  that  they  were  not  entitled  to  notice  of  action, 
as  for  a  thing  done,  or  omitted  to  be  done,  in  pur- 
suance of  the  act  Palmer  v.  Grand  Junction  Rail- 
way Company,  8  Law  J.  Rep.  (n.s.)  Exch.  129; 
4M.&W.749;  7  Dowl.  P.C.  232. 

The  prochein  ami  of  a  minor,  who  brings  an  action 
in  his  name,  is  his  agent  under  the  3  &  4  Will.  4, 
c.  52,  s.  103,  for  the  purpose  of  giving  notice  of  the 
action.  De  Gondouinv.  Lewis,  9  Law  J.  Rep.  (n.s.) 
Q.B.  148;  10Ad.&E.  117;  2P.&D.283. 

(6)  Form  and  Requisites. 

The  24  Geo.  2,  c.  44,  s.  1,  which  requires  that 
the  notice  of  action  against  a  Justice  of  the  Peace, 
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pbee  of  abode 
ia  latiafied 
of  bniiiieM, 
It  u  no  ob- 
a  tfUSeicBt  person  appears 
on  tbe  leconL  Rahtrtsr.  WlUiams, 
SL«rJ.BcpL<s^)M.C.23:  STyr.  583;  4DowL 
P.C.4M. 

By  a  local  act  of  parliament,  the  trustees  of  a 
paTing  board  were  anthoruiedy  upon  complaint  made 
to  than  by  any  inhabitant  of  the  parish,  of  any 
"hogstye,  necessary- house,  or  other  nuisance,"  by 
notice  in  writing,  to  order  such  "nuisance  and 
ofience"  to  be  r^edied  and  removed.  No  action 
was  to  be  brought  against  them  for  anything  done 
in  pursuance  of  the  act  until  after  thirty  days'  notice 
in  writing  had  been  given  to  their  clerk.  The  de- 
fendant, the  clerk  to  the  trustees,  sent  to  the  plain- 
tiff a  notice  in  writing,  stating,  that  the  plaintiff^s 
house  was  a  disozderlv  house,  and  requiring  him 
to  discontinue  the  nuisance.  This  notice  formed 
the  subject  of  an  action  of  libel.  Upon  receipt 
of  the  letter,  the  plaintiffs  attorney  wrote  to  the 
defendant  requesting  to  be  furnished  with  the 
names  of  the  parties  who  gave  the  information  to 
the  trustees;  the  letter  then  proceeded  in  these 
terms,  "  unless  you  do,  Mr«  N.  (the  plaintiff)  will 
consider  you  the  author  of  such  letter,  which  I  con- 
ceive to  be  libellous,  and  will  take  proceedings 
against  you  accordingly."  The  defendant  refused 
t3  give  up  the  names,  and  stated,  that  he  should  be 
happy  to  receive  any  proceedings  that  the  plaintiff 
might  think  fit  to  take  against  him : — Held,  that 
the  defendant  was  entitled  to  notice  of  action,  and 
that  the  letter  of  the  plaintiiTs  attorney  did  not 
amount  to  notice.  NorrU  v.  Smith,  8  Law  J.  Rep. 
N.s.)  as.  274 1  10  Ad.  &  £.  188 ;  2  P.  &  D.  853. 

(c)  Computation  ofl'ime. 

Under  the  statute  24  Geo.  2,  c.  44,  s.  1,  which 
enacts,  that  no  writ  shall  be  sued  out  against  a 
magistrate,  until  a  notice  in  writing  shall  have  been 
delivered  to  him,  **at  least  one  calendar  month 
before  the  suing  out"  of  the  writ,  the  month  is  to 
be  calculated  exclusively  of  the  day  of  the  notice, 
and  of  the  day  of  suing  out  the  writ  Young  v. 
^g<»^i  9  Law  J.  Rep.  (n.8.)  M.C.  29 ;  8  DowL  P.C. 
212;  6M.  &  W.  49. 

(£)   COMUENCEUEKT. 

In  an  action  for  trespasses,  laid  on  a  day  named, 
and  on  divers  days  between  that  day  and  the  com- 
mencement of  the  action,  the  Nisi  Prius  record  omit- 
ted the  date  of  the  writ  The  original  writ  was  pro- 
duced, and  the  Judge,  on  the  ground  that  it  was  ne- 
cessary that  the  commencement  of  the  action  should 
appear,  supplied  the  omission  in  the  record: — Held, 
that  the  commencement  of  the  action  sufficiently 
appeared  from  the  writ  produced,  without  inserting 
the  date  in  the  record.  Cox  v.  Painter,  6  Law  J.  Rep. 
(n.8.)K.B.  137;  6Ad.&£.491;  IN.  &  P.  581; 
7  C.  &  P.  767. 

(F)  Consolidation. 

Two  actions  having  been  brought  by  the  same 
plaintiffs  against  different  defendants,  on  different 
policies  of  insurance,  on  the  same  ship,  the  Court 
would  not  consolidate  them  at  the*  instance  of  the 


defisndants,  without  the  consent  of  the  plaintiff 
MPOregor  v.  HonfaU  and  McGregor  v.  Smiik,  7  Law 
J.  Rep.  (na)  Exch.  71 ;  3  M.  &  W.  320;  6  Dowl. 
P.C.  838. 

The  Court  having  granted  a  new  trial,  on  the 
ground,  that  the  verdict  was  against  evidence,  in 
a  question  of  seaworthiness,  and  having  refused  a 
second  new  trial  upon  a  verdict  the  same  way  on 
the  same  evidence,  —  refused  also,  to  open  the 
consolidation  rule,  and  re-try  the  same  question,  in 
another  action  against  anotho:  imderwriter  on  the 
same  policy.  Foater  v.  Akfez  or  AOenlhf^  3  Bing. 
N.C.896;  4Sc535. 


ACT  OF  PARLIAMENT. 
[See  Statutb.] 


ADJOURNMENT. 

[See  Sessions — Practice,  Trial.] 


ADMINISTRATION. 

[See  ExBCXTTOK  and  Administratoil] 

(A)  When  and  to  whom  oramtsd. 

(B)  Limited. 

(C)  Bond. 


(A)  When  and  to  whom  granted. 

Where  a  party  has  the  right  to  the  administration 
under  the  statute,  he  must  be  cited,  or  consent,  be- 
fore the  Court  will  grant  it  to  a  third  party.  In 
the  goods  qf  Barker,  1  Curt  592. 

An  executor  and  universal  legatee  under  a  will, 
having  assigned  his  interest  to  trustees  for  the  bene- 
fit of  his  creditors;  administration  with  the  will  an- 
nexed was  granted  to  two  of  the  trustees,  he  having 
been  first  dted.  In  the  goodt  qf  NetMtead,  1  Curt 
593. 

The  Court  will  not  revoke  an  administration 
which  has  been  outstanding  for  a  considerable  time, 
unless  weighty  reasons  are  shewn  for  its  revocation. 
A  decree  having  been  taken  out  to  shew  cause  why 
letters  of  administration  with  the  will  annexed, 
limited  to  property  in  this  country,  of  a  person  who 
died  domiciled  at  Leghorn,  should  not  be  revoked, 
as  being  void  under  a  sentence  of  the  courts  at  Leg- 
horn, and  also  as  having  been  obtained  throu^^  a 
suppression  of  facts ;  the  party  calling  in  the  ad- 
ministration, not  having  proved  the  sentence  of  the 
Court  at  Lc^om,  nor  the  other  ground  alleged,  to 
the  satisfaction  of  the  Court;  Uie  administrator, 
who  appeared  under  protest,  was  dismissed  with  SOL 
costs.     Koster  v.  Sapte,  1  Curt  691. 

Administration  of  the  effects  of  a  Jew  was  granted 
to  the  secretary  of  the  Great  Synagogue,  for  the 
use  and  benefit  of  the  next-of-kin,  (a  Jewess,)  who 
was  of  unsound  mind,  during  her  lunacy,  her  next- 
of-kin  having  been  first  cited.  In  the  goode  nf  Jotepk, 
1  Curt  907. 

Administration  for  the  use  and  benefit  of  minor 
children  of  a  Frenchman  deceased,  was  granted  to 
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their  guardian,  appointed  by  the  French  authorities. 
In  the  goods  of  SarUnis,  1  Curt  910. 

Administration  of  tiie  effects  of  a  oitieen  of  the 
United  States  of  America,  dying  intestate  in  this 
country,  m  itinere,  limited  for  the  purpose  of  paying 
his  debts,  &c.  and  transmitting  die  balance  to  the 
Treasury  of  the  United  States,  was  refused  to  the 
American  consul,  upon  the  non-appearance  of  any 
next-of-kin  of  the  deceased,  the  Crown  opposing  the 
grant  JspimmU  ▼.  the  Queen* t  Proetor^  2  Curt  241. 

The  deceased,  a  Spaniard,  died  domiciled  in  Spain, 
'  leaving  10,0001  in  this  country ;  pending  a  suit  in 
the  court  at  Cadiz,  as  to  the  validity  of  one  of  two 
wills  of  the  deceased,  a  judicial  administrator  was 
appointed,  ^th  a  power  to  pay  to  the  heirs  of  the 
sister  of  the  deceased  a  moiety  of  his  property,  to 
which  they  would  be  entitled  in  any  event  The 
Court,  carrying  out  tiie  decree  of  the  Court  at  Cadis, 
granted  administration  to  the  attorney  of  the  judicial 
administrator,  limited  to  receiving  the  10,0002.  in 
this  country.     Vieeca  v.  lyAramburUf  2  Curt  277. 

The  Court  will  not  grant  an  administration  pen- 
dente Uief  unless  a  necessity  be  shewn  for  the  g^ant. 
Godrieh  v.  Jonet,  2  Curt  453. 

The  Court  will  grant  administration  to  a  son,  in 
preference  to  a  widow  who  had  been  divorced  for 
adultery  committed  by  her.  In  the  goods  of  Dames, 
2  Curt  628. 

Administration  of  the  effects  of  adomiciled  Scotch- 
man, was  granted  to  the  brother  (the  next-of-kin  of 
the  deceased)  without  citing  the  widow,  a  similar 
grant  having  been  already  made  in  Scotiand.  In 
the  goods  qf  Rogerson,  2  Curt  656. 

(B)  Limited. 

An  administratrix  becoming  a  lunatic,  adminis- 
tration was  granted,  limited  during  her  lunacy;  the 
letters  of  administration  being  first  impounded.  In 
the  goods  rfBinckes,  1  Curt  236. 

Qfuere — Whether  the  Court  will  grant  such  an 
administration  limited  to  the  purpose  of  investigating 
the  title  to  property  assigned  in  the  lifetime  of  the 
deceased.     Go£rich  v.  JoneSy  2  Curt  453. 

(C)  Bond. 

The  Court  wiU  not,  on  the  mere  non-delivery  of 
any  inventory,  within  the  time  assigned  by  the  bond, 
and  without  calling  on  the  administrator  to  bring  in 
such  inventory,  permit  an  administration  bond  to 
be  attended  witb,  for  the  purpose  of  being  put  in 
suit  at  law.     Crowley  v.  C%ipp,  1  Curt  458. 

A  and  B  having  appointed  C  their  attorney,  for 
the  purpose  of  taking  administration  with  the  will 
annexed  of  D,  for  their  use  and  benefit,  and  C  having 
taken  out  such  administration,  and  entered  into  the 
usual  bonds  with  two  sureties : — the  Court  refused 
to  permit  the  bond  to  be  attended  with,  for  the  pur- 
pose of  being  put  in  suit  against  the  sureties  by  A 
and  B,  they  never  having  called  for  an  inventory 
and  account  from  C,  and  having  given  him  three 
years  to  pay  the  balance  which  was  due  to  them 
under  the  administration,  and  he  having  in  the 
meantime  died  insolvent  Murray  v.  M*Inerheny, 
1  Curt  576. 

In  an  action  against  the  surety  in  an  administra- 
tion bond,  by  creditors  of  the  intestate,  brought 
without  the  assent  of  the  Archbishop  of  Canterbury, 
the  obligee,  and  without  the  assignment  of  the  bond 


by  him,  the  plaintiffs  made  profert  of  the  bond. 
Upon  oyer  craved,  with  which  the  creditors  could 
not  comply,  as  the  bond  was  in  the  custody  of  the 
ofiicer  of  the  Prerogative  Court,  who  would  not 
produce  it  without  the  order  of  the  Ecclesiastical 
Judge,  which  was  refused,  or  under  a  subpoena,  the 
Court  refused  an  application,  that  an  authenticated 
copy  of  the  bond,  furnished  by  the  plaintiff  and  at 
his  expense,  or  the  production  of  the  bond  to  the 
defendant's  attorney  or  i^nt,  at  the  register  office 
at  Doctors  Commons,  when  the  Court  should  direct, 
should  be  deemed  siifficient  oyer ;  inasmuch  as  by 
assenting  they  would,  upon  motion,  interfere  with 
the  rights  of  the  Prerogative  Court ; — would  deprive 
that  Court  of  the  exercise  of  its  discretion  in  decid- 
ing whether  such  bond  should  be  put  in  suit,  and 
enable  a  party  to  sue  without  giving  an  indemnity; 
thereby  rendering  the  Archbishop,  the  nominal 
plaintiff,  liable  to  costs  to  any  amount  Archbishop 
of  Canterbury  v.  Tubb,  6  Law  J.  Rep.  (n.s.)  C.P.  230; 
3  Bing.  N.C.  789;  4  Sc  543;  5  Dowl.  P.C.  627. 

A  testator  died,  leaving  6019a  notabilia  in  a  peculiar 
within  the  province  of  York,  and  in  a  diocese  within 
the  same  province.  In  an  action  by  the  executrix 
against  the  defendants,  who  resided  at  the  time  of 
the  death  of  the  testator  in  the  peculiar;  for  money 
had  and  received  to  her  use  as  executrix, — Held, 
that  the  prerogative  administration  of  the  Arch- 
bishop of  York,  under  which  she  sued,  was  sufficient, 
as  such  administration  was  voidable,  not  void,  and 
consequently  should  be  held  good  and  valid  in  a 
court  of  common  law  until  impeached  by  sentence 
of  the  Ecclesiastical  Court 

Qiuere — Whether  the  third  resolution  of  the  Court, 
in  Price  Y,  Simpsm,  as  reported  in  Cro.  EUz.  719,  viz. 
that,  in  a  case  like  the  present,  there  should  be  two 
letters  of  administration,  one  from  the  peculiar,  the 
other  from  the  ordinary,  and  that  the  Metropolitan 
should  have  no  prerogative,  is  to  be  considered  as 
law ; — sembUf  it  is  not,  as  no  notice  is  taken  of  such 
alleged  resolution  in  the  reports  of  the  case  in  5  Rep. 
30,  and  And,  part  2,  foL  132. 

The  statute  14  Geo.  8,  c.48,  s.  2,  which  requires 
the  name  of  the  person  for  whose  benefit  a  policy  of 
insurance  is  made,  to  be  inserted  therein,  applies 
only  to  cases  between  the  insurer  and  the  insured, 
and  does  not  preclude  an  executor  from  recovering 
a  sum  of  money  from  a  party  who  received  it  upon  a 
policy  not  in  conformity  with  this  provision.  Lysons 
V.  Barrow,  5  Law  J.  Rep.  (n.s.)  C.P.  102;  2  Bing. 
N.C.  486. 
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(A)  In  general. 

(B)  Under  the  Court. 

(C)  Marshalling  Assets. 

(D)  Testator's  Trade. 


(A)  In  general. 

[Crawley  v.  Crawley j  3  Dig.  Law  J.  7 ;  7  Sim.  427.] 

Executors,  before  suit  commenced,  paid  some  of 
the  testator's  creditors  a  certain  portion  of  their 
debts : — Held,  that  they  were  not  entitled  to  any 
further  pa3miient  until  the  other  creditors  had  been 
paid  proportionably.     Wilson  v.  Saul,  8  Sim.  63. 
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(A)  Lord  Hiqh  Aduibal. 

As  to  the  office  of  tiie  Lord  High  Adnural,  its 
duties  and  rights,  see  Rex  y.  Fcrty^mne  Cask*  rf 
Bfwtdy,  sang. 27S, 

(B)  Law  of. 

Generally  the  Court  of  Admiralty  is  governed  by 
the  civil  law,  the  law  marine,  and  the  law  merchant 
Neptune,  3  Hag.  185. 

(C)  Jurisdiction. 

As  to  the  limits  of  the  Admiralty  jurisdiction  on 
the  coast,  see  Rex  v.  Forty-nine  Ccuks  qf  Brandy, 
3  Hag.  282. 

Tluee  miles  beyond  low- water  mark  is  the  limit 
of  territorial  right  as  between  nations  only.  Ibid. 
8  Hag.  289. 

The  coast  is  subject  to  dwitum  imperium.  Ibid. 
3  Hag.  275. 

Court  df  Admiralty  has  no  jurisdiction  in  ques- 
tions  of  mortgage.     Neptune,  3  Hag.  132. 

(D)  Decree. 
See  the  case  of  the  Clifton,  3  Hag.  124. 


ADMISSIONS. 

[See  Payment  of  Money  into  Court — 
Evidence.] 


ADULTERY. 

[See  Arbitration,  Award,  Setting  aside  ^— 
Baron  and  Feme — Divorce — New  Trial,  When 
granted  or  refused — Pleading,  Departure.] 

Proof  of  adultoiy  from  inference.  CoUett  v.  CoUett, 
1  Curt  678. 

Proof  of  adultery  maybe  inferred  from  the  conduct 
of  the  wife  and  the  person  with  whom  the  adultery 
was  alleged  to  have  taken  place,  and  from  the  letters 
of  the  wife  to  him  found  in  his  repositories.  Grant 
V.  Grant,  2  Curt  16. 


ADVANCEMENT. 
[See  Parent  and  Child.] 


ADVERSE  POSSESSION. 

[See  Ejectment.] 

(A)  In  general. 

(B)  Admissions. 


(A)  In  general. 

The  Stat  3  &  4  Will.  4,  c.  27,  ss.  2  &  3,  has  done 
away  with  the  doctrine  of  non>adverse  possession ; 
and,  in  cases  not  within  the  exception  contained  in 
sect  15,  the  question  is,  whether  twenty  years  have 
elapsed  since  the  right  accrued,  whatever  be  the 
nature  of  the  possession.  Nepean  v.  Doe  d.  Knight, 
7  Law  J.  Rep.  (n.s.)  Exch.  335 ;  2  M.  &  W.  894. 

Where  the  lessor  of  the  plaintiff,  claiming  as  heir 
to  a  remainder-man  under  a  will,  made  an  entry  in 


1801,  when  the  tenant  in  possession  attorned  to  him, 
but,  upon  that  attornment  nothing  was  done,  and 
the  lessor  was  never  admitted  into  the  property, 
which  was  copyhold,  but  the  tenant  continued  in 
possession  without  paying  rent  from  that  time  to 
1834,  and  the  tenant's  iwife,  within  that  time,  in 
1806  and  1813,  purchased  the  estate  in  several  por> 
tions,  which  was  surrendered  to  her,  and  she  was 
admitted : — Held,  that  this  was  sufficient  evidence 
of  adverse  possession  to  justify  a  Judge  in  nonsuit- 
ing the  plaintiff;  and  that  mere  entry  and  attorn- 
ment were  not  sufficient  to  rebut  that  evidence. 
Doe  d.  Lhuey  v.  Edwards,  5  Law  J.  Rep.  (n.s.)  K.B. 
238;  5Ad.&E.95;  6N.&M.633. 

A  widow  continued  to  reside  in  a  freehold  house 
of  which  she  was  seised,  for  more  than  twenty  years 
after  her  husband's  death: — Held,  that  her  posses- 
sion was  not  adverse,  except,  perhaps,  against  the 
heir,  inasmuph  as  it  might  be  intended  to  be  in  re- 
spect of  dower.  Doe  d.  Hickman  v.  Haslewood,  I  N. 
&  P.  352 ;  8.  c.  not  s.  p.  6  Law  J.  Rep.  (n.8.)  K.B. 
96;  6  Ad.  &E.  167. 

A  lease  for  years  was  granted  to  a  married  woman, 
living  apart  from  her  husband.  On  a  question 
whether  there  had  been  an  adverse  possession,  it  was 
held,  that  if  the  possession  was  adverse  to  the  wife, 
it  was  so  to  the  husband ;  and  that  it  was  not  a 
misdirection  to  put  it  to  the  jury  as  a  question, 
whether  the  possession  had  been  adverse  as  against 
the  wife.   Doe  d.  IVilkine  v.  Wilkins,  5  N.  &  M.  434. 

(B)  Admissions. 

A  party  in  possession  adversely  of  land,  being 
applieid  to  by  the  party  claiming  title  to  it  to  pay 
rent,  and  OTOred  a  lease  of  it,  wrote  as  follows : — 
"Although,  if  matters  were  contested,  I  am  of  opi- 
nion, that  I  should  establish  a  legal  right  to  the 
premises,  yet  under  all  circumstances,  I  have  made 
up  my  mind  to  accede  to  the  proposal  y6u  made  of 
paying  a  moderate  rent  on  an  agreement  for  a  term 
of  twenty-one  years."  The  bargain,  subsequently, 
went  off,  and  no  rent  was  paid  or  lease  executed : — 
Held,  not  an  acknowledgment  of  title,  within  the 
3  &  4  WilL  4,  c.  27,  s.  14,  because  there  was  no  final 
bargain.     Doe  d.  Curzon  v.  Edmonds,  6  M.  &  W.  295. 


ADVERTISEMENTS. 

[See  Reward.] 

The  law  relating  to,  amended  by  6  &  7  Will.  4, 
c.76;   14Law  J.  Stat  172. 


ADVOWSON. 

Where  there  are  two  tenants  in  common  of  an 
advowson,  one  of  whom  is  incapacitated  from  pre- 
senting as  being  a  Roman  Catholic,  the  right  of  pre- 
sentation devolves  upon  the  Protestant  tenant ;  the 
statutes  3  Jac  1,  c.  5, 1 W.  &  M.  c.  26,  and  12  Ann. 
c  14,  not  giving  to  either  University  tfie  joint  right 
of  presentation,  in  case  of  such  disability  on  the 
part  of  one  co-patron  out  of  many.  Edwards  v. 
Exeter  {Bishop),  9  Law  J.  Rep.  (n.s.)  C.P.  87;  5 
Bing.N.C.652;  7Sc.652. 

Where  the  incumbent  of  a  living,  under  the  value 
of  8L  in  the  king's  books,  accepted  a  second  living. 
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with  a  core  of  tools,  and  the  patron  after  that  B6ld 
the  advowson  of  the  first  living :— Held,  that,  upon 
institution  to  the  second  liying,  the  first  was  void^ 
as  to  the  patron ;  that  he  covJd  not  deal  with  the 
fidlen  right  of  presentation ;  and  that  it  did  not  pass 
to  the  purchaser  of  the  advowson.  Ahttm  r.  jftUof, 
in  error,  7  Law  J.  Rep.  (n.8.)  Exch.  S92 ;  2  N.  &  P. 
492 ;  reversing  die  judgment  in  the  Court  helow,  6 
LawJ.Ilep.(N.8.)K.B.242;  6N.&M.686. 

A  case  touching  the  right  of  presentation  to  a 
living  by  the  bishop  of  M ,  stated  for  the  opinion  of 
counsel,  by  a  bishop  of  M,  in  1695,  and  found  in 
the  family  mansion  of  the  D's,  descendants  of  that 
bishop :  —  Held,  evidence  against  a  subsequent 
bishop  of  the  same  see,  on  a  question  touching  the 
right  of  presentation  to  the  same  living. 

A  plaintiff  in  qu.  imp.,  after  tracing  his  title 
through  various  steps,  and  averring  the  death  of  W, 
who  had  been  shewn  to  be  a  joint  tenant  with  the 
plaintiff  of  a  term  of  years  in  an  advowson,  alleged, 
"whereupon  and  whereby  the  plaintiff  became  and 
still  is  possessed  of  the  said  advowson  as  of  an  adw 
vowson  in  gross  for  the  remainder  of  the  said  term, 
so  theretofore  granted:"  the  defendant  pleaded,  that 
he,  as  bishop  of  M,  was  seised  of  the  advowson 
in  gnxa  in  right  of  his  see ;  without  this,  that  the 
plaintiff  was  possessed  of  the  advowson  in  manner 
and  form  as  me  plaintiff  had  alleged : — Held,  that 
a  fine  of  the  advowson  in  question,  levied  in  1  Jac.  2, 
by  one  whose  estate  the  plaintiff  had,  was  not  admis- 
sible in  evidence  under  this  or  any  similar  issue ; 
and  if  received,  ought  not  to  be  left  to  a  jury  to  say, 
whether  it  barred  the  action  of  f  a.  imp. 

The  statute  of  10  Hen.  7,  passed  at  Drogheda, 
avoided  grants  of  advowson  by  £dw.  4 ;  and  where 
they  were  appendant  to  a  manor,  before  the  grant, 
re-appended  them.  Meath  (Biihop)  v.  Winchnterf 
SBing.N.C.183;  dSc561. 


AFFIDAVIT. 


(A)  In  general. 


(B) 
(C) 

(E) 


How  AND  WHEN  ENTITLED. 

Before  whom  and  when  sworn. 
Form  and  REauisiTEs. 
Filing. 

(F)  Exhibits. 

(G)  Defective. 
(H)  Costs. 

( I )  Affidavit  of  Merits. 

(K)  Commissioners  for  taking. 


(A)  In  general. 

Where  a  rule  has  been  discharged,  on  the  ground 
of  the  defective  title  of  the  affidavits  supporting  it, 
the  application  may  be  renewed  on  the  same  ma- 
terials.   Regwa  V.  /ones,  8  Dowl.  P.C.  307. 

An  affidavit  is  not  considered  stale  till  it  is  a  year 
old.  iZaiR«<2eav.  ila«^A<ifn,4DowLP.C.40d;  2  C. 
M.&R.6d4;  1T.&G.40. 

The  Court  cannot  entertain  an  objection  patent 
on  a  proceeding  attached  to  the  affidavit  bringing 
that  objection  Wore  the  Court,  if,  from  wrong  en- 
titling, the  affidavit  cannot  be  read.  Horria  v. 
Mathews,  4  Dowl.  P.C.  608. 

An  affidavit  to  found  a  criminal  information  may 


be  read,  though  the  county  in  which  it  is  sworn  does 
not  appear  in  the  jurat,  provided  it  appears  in  the 
affidavit  itsel£  Re*  v.  Byrnt,  2  N.  &  P.  Ifi2;  6 
DowL  P.C.  86. 

Where  an  action  has  been  brought  against  the 
defendant  by  the  initial  of  his  christian  name,  **  W," 
and  has  proceeded  to  execution,  so  entitled,  an  affi- 
davit in  support  of  an  application  against  the  sheriff 
for  not  returning  the  jLfa.\n  the  cause,  cannot  be 
read,  if  it  describes  the  defendant  by  the  christian 
name  of  "  William.' '  Regima  v.  Swrey  {Sheriff),  8 
DowL  P.C.  510. 

(B)    How  AND  WHEN  ENTITLED. 

In  entitling  an  affidavit,  the  parties  should  be 
described  as  **  plaintiff"  and  "  defendant"  Harrit 
V.  Gr\jBIUh,  4  Dowl.  P.C.  289. 

If  affidavits,  used  on  a  rule,  with  respect  to  a 
matter  of  arbitration,  where  there  is  no  cause  in 
court,  improperly  introduce  the  words  ^  plaintiff" 
and  "  defendant,"  after  the  names  of  the  parties  in 
the  title  of  the  affidavits,  those  words  may  be  treated 
as  surplusi^e.     In  re  Imesom,  8  Dowl.  P.C.  651. 

"  Casley,  assignee,  &&'*  is  not  a  sufficient  de- 
scription of  the  plaintiff  in  the  title  of  an  affidavit. 
Casley  v.  Smyth,  4  Dowl.  P.C.  477  j  1  T.  &  G.  219 : 
8.  p.  PhilUps  V.  HutchinsoH,  8  Law  J.  Dig.  8. 

The  defendant,  whose  real  name  was  Henry  R, 
was  described  in  the  writ  of  summons  and  distrbtgas 
thereon  as  Humphrey  D.  B.  On  an  application  to 
set  aside  the  distringas,  he  entitied  his  affidavit  in 
the  cause  **  B.  v.  Humphrey  D.  R,  sued  as  Henry  R" : 
— Held  incorrect,  there  being  no  such  cause  until 
appearance.  Borthwick  v.  Rat^snscrqft,  8  Law  J.  Rep. 
(N.s.)Exch.l60;  5 M.&W.  81;  7  Dowl. P.C.  898. 

Affidavits  made  for  the  purpose  of  opening  a  rule 
respecting  two  actions,  in  which  the  same  parties 
are  plaintiff  and  defendant,  must  be  entitled  in  both 
the  actions :  if  entitied  only  in  one,  they  must  be 
entitied  afresh  and  resworn.  Corry  v.  Wharton,  5 
Law  J.  Rep.  (n.s.)  C.P.  89;  2  Sc.  436. 

Where  affidavits  relate  to  actions  both  againat 
the  principal  and  the  bail,  they  are  properly  entitied 
in  both  causes.  Pocock  v.  Cockerten  and  Pioeoek  v. 
Perry,  8  Law  J.  Rep.  (n.s.)  £xch.3;  7  Dowl.  P.C. 
21. 

Where  the  declaration  in  ejectment  contains  both 
joint  and  several  demises,  it  is  sufficient  to  entitie 
the  affidavit,  on  motion  for  judgment,  as  being  on 
the  several  demises  of  all  the  lessors  of  the  plaint!^ 
without  noticing  which  are  joint  and  which  severaL 
Doe  d.  Barles  v.  Roe,  6  DowL  P.C.  447. 

An  affidavit  shewing  cause  against  a  rule  for 
setting  aside  an  attachment  against  the  late  sheri£^ 
for  not  bringing  in  the  body,  should  be  entitied,  not 
in  the  original  cause,  but  in  that  of  The  Queen  v. 
the  late  Sheriff,  in  a  certain  cause  (the  original  one). 
Regina  v.  Middlesex  (Sheriff),  8  Law  J.  Rep.  (n.8.) 
C.P.  39:  8.  P.  Rex  v.  Middlesex  (Sheriff),  6  Law  J. 
Rq».(N.B.)Exch.9;  2M.&W.107. 

The  affidavit  of  the  execution  of  a  power  of  attor- 
ney to  demand  the  performance  of  an  award,  must 
be  entitied  in  the  cause.  Doe  d.  Clarjce  v.  Stillwell, 
6  Dowl.  P.C.  305. 

Affidavits  in  support  of  an  application  to  quash 
a  certiorari,  bringing  up  am  order  of  Justices  for 
stopping  up  a  road,  must  be  entitied  in  the  names 
of  the  parties  in  the  proceeding,  and  not  merely  *'  In 
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the  Queen's  Bench."  Begim  ▼.  /Met,  8  DowL  P.C. 

8a 

An  affidayit  of  debt,  unentitled  in  the  court  or  the 
cause,  but  sworn  before  a  person  describing  himself 
as  authorized  to  take  affioaTits  by  Tirtue  of  a  com- 
mission from  the  Courts  of  Exchequer  and  Common 
Pleas,  held  sufficient  White  v.  IrtHne,  6  Law  J.  Rep. 
(11.8.)  Ezch.  16;  2  M.  &  W.  1 27 ;  B  DowL  l^.C.  289. 

An  affidavit  of  debt  was  sworn  in  Ireland  before  a 
commissioner  of  the  Common.  Pleas  and  Exchequer: 
— Held,  that  the  title  of  the  Court  need  not  be  pre- 
fixed to  the  affidavit  at  the  time  it  is  sworn,  but  that 
an  affidavit  taken  before  such  commissioner,  might 
be  entitled  afterwards,  and  used  in  either  court 
Perse  v.  Braummg,  1  M.  &  W.  362;  1  T.  &  G.  864. 

(C)  Befobe  whom  and  when  swo&n. 

An  affidavit,  which  by  the  jurat  appears  to  have 
been  sworn  in  Ireland  before  a  commissioner  of  the 
Irish  Court  of  Queen's  Bench,  cannot  be  read  in 
the  Court  of  Queen's  Bench  in  England.  Gr^ffim  v. 
SmgOe,  8  DowL  P.C.  490. 

An  affidavit  made  before  a  commissioner,  who 
acts  as  the  attomev  of  the  defendant  before  an  ap- 
pearance is  entered,  cannot  be  used ;  but  it  must  be 
clearly. shewn  that  he  acted  as  such  attorney  at  the 
time  of  taking  the  affidavit;  it  is  not  sufficient  to 
shew  that  he  is  so  at  the  time  of  making  the  objec- 
taon.    Kidd  v.  Davis,  5  DowL  P.C.  568. 

It  is  no  objection  to  an  affidavit,  that  it  is  sworn 
before  the  attorney  in  the  cause,  uxiless  it  expressly 
appears  that  he  was  the  attorney  at  the  time  the 
i&davit  was  sworn.  Beaumont  v.  DeaUf  4  DowL  P.C. 
354;  1T.&G.209. 

An  affidavit  sworn  before  the  clerk  to  an  attorney, 
who  makes  an  application  that  his  client  may  be 
admitted  as  a  party  to  a  cause,  b  not  within  the 
prohibition  of  1  Reg.  Gen.  Hil.  term,  2  Will.  4,  s.  6, 
Doe  d.  Grant  v.  Roe,  5  DowL  P.C.  409. 

Upon  a  reference  to  an  arbitrator,  **  the  costs  to 
abide  the  event,  who  was  to  say  by  whom  and  when 
to  be  paid,"  he  awarded  a  sum  to  the  plaintifi^  and 
divided  the  costs  between  him  and  the  defendant 
The  plaintiff  treating  the  award  in  respect  of  the 
costs  as  void,  threatened  to  issue  execution  for  the 
debt  and  costs,  upon  which  the  defendant  prepared 
affidavits  of  the  facts  before  judgment  was  signed, 
and  after  it  was  signed  made  another  affidavit  of  that 
figict,  and  moved  upon  all  the  affidavits  to  set  aside 
the  judgment : — Held,  that  the  first  affidavits  were 
good,  though  swoni  before  judgment  was  signed. 
Read  v.  Massie,  4  DowL  P.C.  681. 

(D)  FoBM  AND  Requisites. 

* 

An  affidavit  to  set  aside  an  interlocutory  judgment 
for  irregularity,  must  distinctly  shew  that  judgment 
has  been  signed.  Classey  v.  Drayton,  9  Law  J.  Rep. 
(k.8.)  Exch.  145 ;  6  M.  &  W.  17 ;  8  DowL  P.C.  184. 

An  affidavit,  stating  that  a  trial  had  been  lost  in 
consequence  of  the  defendant  not  perfecting  bail 
until  the  5th  of  November,  should  also  allege  that 
the  cause  was  a  town  one ;  for  if  it  were  a  country 
cause,  a  trial  was  not  lost,  inasmuch  as  the  parties 
should  wait  until  the  Assizes.  Regina  v.  Middlesex 
{Sker^),  8  Law  J.  Rep.  (n.s.)  C.P.  39. 

On  an  application  to  compel  a  plaintiff  to  give 
security  for  costs,  on  the  ground  of  his  residing  out 
of  the  jurisdiction  of  the  Court,  it  is  sufficient  if  the 


afiUavit  states  a  betief  that  the  par^  is  so  resident 
DewUngy.  Harmon,  9  Law  J.  Rep.  (N.8.)  Exch.  53; 
6  M.  &  W.  131 ;  8  DowL  P.C.  165. 

The  christian  names  of  the  parties  in  a  cause 
must  be  written  at  length  in  the  title  of  an  affidavit 
Masters  v.  Carter,  4  DowL  P.C.  577. 

*<  A  B,  clerk  to  C  D,  defendant's  attorney,"  is  not 
a  sufficient  description  of  a  deponent  Daniels  v. 
May,  5  DowL  P.C.  83 ;  1 T.  &  G.  834. 

Where  a  defendant  stated  in  his  affidavit  that  he 
was  in  the  custody  of  the  warden  of  the  Fleet,  and 
that  he  obtained  a  day-rule  to  enable  him  to  make 
the  affidavit  before  a  Judge  at  chambers  :^-Held, 
that  this  was  a  sufficient  description  of  his  place  of 
abode.  Sharp  v.  Johnson,  5  Law  J.  Rep.  (n.8.)  C.P. 
11;  2Bing.N.C.246;  4DowLP.C.324;  2Sc407. 

In  an  affidavit  by  an  attorney's  derk,  it  is  lume- 
oessaiy  for  him  to  state  his  residence,  if  he  states 
that  of  his  master.  Strike  v.  Blanekard,  5  DowL  P.C. 
216L 

It  is  a  sufficient  compliance  with  1  Reg.  Gen.  HiL 
term,  2  WilL  4,  r.  5,  as  to  a  deponent's  residence,  to 
describe  himsdf  as  having  been  arrested,  and  to  be 
a  prisoner  in  the  sheriffs  custody.  Jervis  v.  Jbaef, 
4  DowL  P.C.  610. 

An  affidavit  of  service  must  swear  to  the  service 
of  the  '*  rule  annexed,"  and  not  merely  of  the  **  rule 
in  this  cause."     Fidlett  v.  BoUon,  4  DowL  P.C.  282. 

An  affidavit,  in  support  of  a  rule  under  the  1 
Geo.  4,  c.  87,  must  not  be  entitled  *'  Doe  d,  Pr3rme 
and  another  e.  Roe  and  another,**  but  the  christian 
and  surnames  of  all  the  lessors  of  the  plaintiff  must 
be  set  out  at  length. 

The  description  of  a  particular  attorney,  as  the 
attorney  to  the  plaintifi^  in  a  declaration  in  eject- 
ment, sufficiently  shews  him  to  be  such  attorney,  in 
order  to  support  an  objection  that  an  affidavit  has 
been  sworn  before  him  contrary  to  the  directions  of 
1  Reg.  Gen.  HiL  term,  2  WilL  4,  r.  6.  Doe  d.  Pryme 
V.  Roe,  8  DowL  P.C.  340. 

An  affidavit  of  a  marksman,  which  expresses  in 
the  jurat  that  A  B  had  been  first  sworn  to  the  fact 
that  he  had  read  over  and  explained  the  affidavit  to 
the  marksman,  and  that  he  understood  it,  is  insuffi- 
cient; the  officer  himself  ought  to  explain  it  Rex 
V.  Middlesex  (Sheriff),  4  Dowl.  P.C.  765. 

On  motion  for  a  certiorari  to  bring  up  an  inqui* 
sition,  that  it  may  be  quashed  for  some  error,  an 
affidavit  that  A  B  objects  that  there  is  a  certain 
defect  in  the  inquisition,  is  insufficient,  inasmuch  as 
it  contains  no  positive  allegation  of  the  circum- 
stances. Regina  v.  Manchester  and  Leeds  Railway 
Company, 1  Law  J.  Rep.  (n.8.)  Q.B.  192 ;  3  N.  &  P. 
439. 

It  is  no  objection  to  an  affidavit  that  the  words 
'* before  me"  in  the  jurat  are  struck  out,  and  the 
words  "by  the  Court"  introduced.  Austin  v.  Orange^ 
4DowLP.C.576. 

A  commissioner  need  not  put  his  initials  opposite 
an  immaterial  alteration  in  an  affidavit  sworn  before 
him.   Jn  re  Imesom,  8  Dowl.  P.C.  65 1. 

(E)  Filing. 

The  Court  of  Common  Pleas  will  allow  affidavits  of 
verification,  under  3  &  4  Will.  4,  c.  74,  taken  before 
a  commissioner,  to  be  filed,  although  not  entitled  in 
that  court  In  re  Bates,  6  Law  J.  Rep.  (n.8.)  C.P. 
235;  4SC.396. 
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AFFIDAVIT— ALIAS. 


Afidsriis  onee  filed  Dttjbe  med  bj  the  oppodte 
partj,  tboogh  the  party  filing  them  may  deeline 
to  ue  then.  Priee  r.  Hawuroit  Hmfwumj  7  Law  J. 
Bepu/^XAjExeh.297;  43dLArW.& 

^licfe  an  cnlafged  mle  reqnxics  affidavits  to  be 
filed  vitfaiii  a  limited  time,  the  Court  will  not  allow 
them  to  be  filed  aftetwarda,  onless  it  ia  clearly 
shewn  that  the  omisnon  arose  from  inevitable  acd- 
deBL  irf^AlT./>«m,8DowLP.C.298. 

Where  a  plan  has  been  filed  with  an  aflSdarit  in 
suppufi  of  a  moiioo,  made  at  the  instance  of  a  par- 
tiouar  party,  snd  which  has  been  disposed  of^  the 
Court  will  not  allow  it  to  be  taken  off  die  file  at  the 
instance  of  the  same  party,  in  order  to  enable  him 
to  make  hia  defence  to  another  proceeding.  PricM 
r,  SeeUy,  8  DowL  P.C.  658. 

An  afiUavitof  debt  was  filed  on  the  9th  of  April, 
with  the  filacer  lor  Surrey,  and  a  capias  issued  into 
Surrey ;  on  the  7th  of  May  a  eapjof,  and  in  No- 
vember an  alku  capias  thereon,  issued  into  3ifid- 
dlesex,  no  fresh  affiadavit  being  filed,  the  filacer 
fiir  Surrey  and  Middlesex  being  the  same  person: 
— HeU,  regular.  ,Bamsden  v.  Maugham,  2  C.  M.  &  R. 
084;  1T.&G.40;  4DowLP.C.403. 

(F)  Exhibits. 

Where  exhibits  annexed  to  affidavits  have  been 
made  in  the  course  of  an  inquiry  before  the  Master, 
the  Court  will  not,  after  the  conclusion  of  the  in- 
quiry, compel  the  party  exhibiting  to  give  copies 
of  them  to  his  opponent.  Davenport  v.  JonM,  8  DowL 
P.C.  497. 

Where  a  defendant  makes  an  affidavit  at  a  Judge's 
chambers,  identifying  a  document  which  is  exhibit- 
ed to  him  and  not  filed,  he  will  be  compelled  to 
allow  the  plaintiff  to  take  a  copy  of  that  document, 
although  it  is  sworn  to  furnish  a  defence  to  the 
action.  Tehbutt  v.  AmhUr,  7  DowL  P.C.  674. 

(O)  Defective. 

In  a  joint  affidavit,  if  the  addition  of  one  deponent 
is  defective,  the  statement  made  by  the  other  may, 
notwithstanding,  be  read.  Ex  parte  Edmonds^  5  DowL 
P.C.  702. 

An  affidavit  of  debt  in  this  form :  "  J  H,  of,  &c., 
manager  of  the  Ripon  Branch  of  the  Yorkshire 
District  Bank,  maketh  oath,  &c.,  that  A  N  is  justly 
indebted  unto  J  S,  of,  &c.,  as  one  of  the  registered 
public  officers  of  the  said  Yorkshire  District  Bank, 
for  money  lent  by  this  deponent,  as  such  manager 
as  aforesaid,  to  the  said  A  N,'* — ^is  defective,  but 
not  void. 

A  defendant,  being  arrested  on  the  16th  of  January, 
applied  to  the  Court  to  be  discharged  on  the  ground 
of  privilege ;  and  on  the  24Ui  ot  January  a  rule, 
which  he  had  obtained  for  that  purpose,  was  dis- 
charged. On  the  3rd  of  February,  he  applied  to 
a  Judge  at  chambers  to  be  discharged,  on  the  ground 
of  an  irregularity  in  the  affidavit  of  debt,  and,  the 
Judge  refusing  to  relieve  him,  he  came  to  the  Court 
in  Easter  term : — Held,  that  as  his  affidavits  did  not 
state  when  he  first  became  acquainted  with  this  de- 
fect, he  had  waived  it,  and  his  application  to  the 
Judge  was  too  late.  Spencer  v.  Newton,  6  Law  J.  Rep. 
(n.b.)  K.B.  148 ;  6  Ad.  &  E.  630  (a) ;  1 N.  8:  P.  828. 

(H)  Costs. 
Where  a  rule  is  discharged  on  a  preliminary  ob- 


jection to  the  title  of  the  affidavit  sappofting  die 
rule,  obtained  for  setting  aside  proceedings,  on  the 
ground  ot  irregularity,  the  Court  has  discretion  as 
to  the  costs  of  the  application.  Harris  ▼.  MOUhems, 
4  DowL  P.C.  608. 

(I)  Affidavit  of  Meeits. 

An  affidavit  of  merits,  in  support  of  an  applica- 
tion to  set  aside  a  regular  judgment,  must  appear 
to  be  made  either  by  the  dffaidant,  Ida  attorney  or  . 
agent,  or  scnne  person  who  baa  been  concerned  in 
the  cause  in  such  a  way  as  to  make  him  acquainted 
with  its  merits.  BeuAaikam  v.  Dmpree,  5  DowL 
P.C.  557. 

An  affidavit  of  merits,  sworn  by  the  managing 
clerk  of  the  defiendant's  attorney,  muat  state  not 
merely  that  he  is  msnaging  clerk,  but  that  he  had  Uie 
management  of  the  particnlar  cause.  Dee  d.  fhk  v. 
M'DemmeU,  8  DowL  P.C.  501. 

(K)   COMMISSIOITEBS  FOR  TAKIKO. 

The  Chief  Justice's  clerk's  list  of  conunisaionets 
is  conclusive  evidepce,  as  to  whether  a  particular 
person  is  a  commissianer  of  the  English  Court  of 
Common  Pleas,  pursuant  to  the  8  &  4  WilL  4,  c  42, 
s.  42,  for  taking  affidavita. 

If  an  affidavit  in  a  cause  in  an  English  Court  be 
sworn  in  Ireland,  it  must  appear,  that  the  commia- 
sioner  has  authority  to  take  affidavits  in  the  English 
courts ;  or,  at  «dl  events,  his  mgnature  should  be 
verified. 

Quaere,  whether,  since  3  &  4  WllL  4,  c  42,  s.  42, 
affidavits  made  in  Ireland  ought  not  to  be  sworn 
before  a  commissioner,  appointed  by  the  English 
Judges  under  that  statute.  Sharp  v.  Johnson,  5  Law 
J.  Rep.(N.s.)  C.P.  11;  2Bing.N.C.  246;  2Sc405; 
4DowLP.C.324l 


AFFIRMATION. 

[See  Oaths.] 


AFFRAY. 

[See  Assault  and  Battery.] 


AGENT. 


[See  Attorney  and  Solicitor — Principal  and 

Agent.] 


AGISTMENT. 
[See  Lien — Tithes.] 


AGREEMENT. 
[See  Contract — Specific  Performance.] 


ALIAS. 
[See  Practice.] 


ALIEN— AMENDMENT— At  Law. 
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ALIEN. 

[See  Chahity.] 

Registration  of,  and  repeal  of  7  Geo.  4,  c.  54;  6 
WiU.  4,  c  11 ;  14  Law  J.  Stat  23. 

In  an  action  for  libel,  the  defendant  pleaded,  that 
the  plaintiff  was  an  alien  bom  at  the  time  of  commit- 
ting the  alleged  grievance,  and  still  residing  out  of 
the  kingdom ;  that  he  was  never  naturalized,  domi- 
ciled, or  made  a  denizen,  or  in  obedience  or  subject 
to  the  Queen,  or  to  any  of  the  sovereigns  of  these 
realms,  or  subject  to  the  laws  and  customs  of  the 
United  Kingdom ;  that  he  never  used  or  exercised, 
and  does  not  now  use  or  exercise  trade  as  a  merchant, 
into  or  from  any  part  of  the  said  kingdom ;  and 
that  he  is  not  now  in  the  allegiance  of  the  Queen,  or 
in  any  manner  subject  to  her  laws : — Held,  that  the 
plea  was  no  answer  to  the  action,  inasmuch  as  it  is 
competent  to  an  alien,  not  enemy,  to  maintain  a 
personal  action ;  and  it  is  immaterial  whether  he 
has  been  within  the  realm  or  not.  PUani  v.  Lawatm, 
9  Law  J.  Rep.  (n.S.)  C.P.  12 ;  6  Bing.  N.C.  90 ;  8  Sc 
182;  8Dowl.P.C.67. 

Real  estate  was  devised  to  trustees,  upon  trust  to 
sell,  and  their  receipts  for  the  purchase-money  were 
to  be  good  discharges;  and  the  trustees  were  to  stand 
possessed  of  the  purchase-monies,  upon  trust  for 
several  persons,  some  of  whom  were  aliens: — Held, 
diat  under  this  bequest,  the  aliens  did  not  take  any 
interest  in  real  estate,  which  the  Crown  could  claim 
as  against  them.  Du  Hwrmelin  v.  S/uldoUf  8  Law  J. 
Rep.  (f.s.)  Ch.  133;  1  Beav.  79;  s.  c.  Du  Hour- 
meUm  v.  the  Attorney  General,  9  Law  J.  Rep.  (n.s.) 
Ch.25;  4M.&Cr.525. 

To  a  declaration  in  trespass  for  breaking  and  en- 
tering the  plaintiff's  house,  the  defendant  pleaded, 
that  the  plaintiff  was  an  alien  artificer;  that  the 
plaintiff  and  defendant  had  agreed  for  the  letting  of 
the  house  to  the  plaintiff,  and  the  granting  of  a  lease 
thereof  to  him,  and  that  the  plaintiff  entered  into 
possession  with  a  view  of  carrying  the  agreement 
into  execution,  but  that  the  defendant  entered  to 
demand  possession : — ^Held,  that,  inasmuch  as  the 
agreement  was  illegal,  no  interest  passed  to  the 
plaintif!^  and  therefore  .the  action  was  not  maintain- 
able. Lapierre  v.  M*IntMh,  8  Law  J.  Rep.  (n.s.) 
Q.B.  112;  9Ad.&£.857;  1P.&D.629. 


ALIMONY. 
[See  Baron  and  Feme.] 


ALLOTMENT. 

[See  Common — Inclosu&e.] 


AMENDMENT. 
[See  Fines  and  Recoveries — Practice.] 

L  AT  LAW. 

(A)  Generally,  in  what  Cases,  and  at  what 

Time. 

(B)  Penal  Action. 

(C)  Affidavits. 

Digest,  1835—1840. 


(I>) 
(E) 

(F) 
(G) 

(H) 

^^) 
(K) 

(L) 


Process. 

Declaration. 

Plea. 

Replication. 

Particulars  of  Demand. 

Record. 

Rules. 

Verdict  and  Postea. 


2.  IN  EQUITY, 

[See  Pleading,  Bill — Practice,  Bill.] 

3.  IN  CRIMINAL  PROCEEDINGS. 


1.  AT  LAW, 

(A)  Generally,  in  what  Cases,  and  at  what 

Time. 

The  Court  will  not,  because  in  a  particular  case 
the  working  of  the  new  rules  may  operate  hardly 
upon  a  party,  give  him  leave  to  amend  and  have  a 
new  trial. 

Thus,  where  the  defendant  in  an  action  of  replevin, 
avowed  for  6501.  rent,  (without  any  leave  asked  to 
amend,)  and  the  question  went  to  the  jury,  whether 
the  tenancy  was  at  650/.  or  5002.,  and  they  found 
that  it  was  500/.  only ;  the  Court  would  not  give  the 
defendant  leave  to  amend  his  avowry  to  500/.  and 
have  a  new  trial.  They  held  also,  that  they  had  no 
power  to  enter  judgment  according  to  the  very  right 
and  justice  of  the  case,  no  leave  to  amend  having 
been  asked  for  at  the  triaL  Serjeant  v.  Chafey,  5 
Law  J.  Rep.  (n.s.)  K.B.  227;  5  Ad.  8c  E.  854. 

Where  a  verdict  was  taken  for  the  plaintiff  by 
consent,  and  all  matters  in  difference  in  the  cause 
were  referred  to  an  arbitrator,  who  certified,  that  for 
the  justice  of  the  case  the  record  ought  to  be  amend- 
ed by  allowing  the  plaintiff  to  substitute  a  replica- 
tion, putting  all  the  circumstances  averred  in  the 
plea  in  issue, — the  Court  held,  that  they  had  no 
power  to  direct  such  an  amendment  Cross  v.  Met- 
catfe,  6  Law  J.  Rep.  (n.s.)  K.B.  58 ;  5  Ad.  &  £.  800 ; 
1 N.  &  P.  232. 

Where  an  error  in  the  recording  of  proceedings 
arises  from  the  misprision  of  an  officer  of  the  court, 
the  Court  will  allow  an  amendment,  and  will  not 
permit  the  party  to  suffer  in  consequence  of  the 
mistake. 

Therefore,  when  upon  referring  to  the  roll  of  fines 
levied  at  the  Great  Sessions  at  Carmarthen,  it  was 
found  that  minutes  of  the  proclamations  of  the  said 
roll  of  fines  had  not  been  duly  indorsed  upon  the 
roll,  and  it  appeared  from  affidavits  that  the  procla- 
mations were  duly  made,  and  that  the  non-indorse- 
ment was  occasioned  by  the  error  of  the  officer, — 
the  Court  ordered  the  indorsement  to  be  made,  and 
such  proceedings  to  be  taken  as  should  make  the 
fine  perfect  Lloyd  dem.,  Nicholas  def.,  7  Law  J. 
Rep.  (N.s.)  C.P.  259 ;  4  Bing.  N.C.  638;  6Sc.355. 

The  Court  will  amend  a  judgment  in  a  subse- 
quent term  to  that  in  which  it  was  pronounced, 
where,  upon  the  merits,  the  party  in  whose  favour 
it  was  given,  was  clearly  entitled  to  the  amendment, 
and  where  the  error  proceeded  from  a  mistake  ly 
the  Court,  as  to  the  sum  which  the  party  was  enti- 
tled to  recover.  Rogers  v.  Humphreys^  6  Law  J.  Rep. 
(N.s.)  K.B.  65 ;  4  Ad.  &  E.  299 ;  5  N.  fit  M.  5 1 1.  And 
see  Siboni  v.  Kifkmany  post  (I). 
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Where  the  copy  of  the  issue  was  dated  in  1839 
instead  of  184-0,  and  blanks  were  left  for  the  date  of 
the  teste  and  return  of  the  writ  of  trial,  the  writ  itself 
and  the  roll  being  correct;  the  trial  having  taken 
place  under  protest,  the  Court  allowed  an  amend- 
ment, upon  payment  of  costs.  Watts  ▼.  Ball,  9  Law 
J.  Rep.  (n.s.)  C.P.  282 ;  8  DowL  P.O.  589 ;  1  Sc.  N.R. 
173. 

Where  the  plaintiff  had  brought  trover  against  a 
collector  of  customs,  upon  a  question  as  to  the  amount 
of  duty,  and  an  action  involving  the  same  principle 
was  then  depending  in  the  Court  of  Queen's  Bench, 
and  in  which  doubt  was  entertained  as  to  the  proper 
mode  of  declaring,  in  consequence  of  which  the  plain- 
tiff suspended  his  proceedings  until  the  decision  of  the 
case  in  the  Court  of  Queen's  Bench:  that  Court 
having  held  that  case  was  the  proper  form  of  action, 
the  plaintiff  was  allowed  to  amend  his  declaration 
by  inserting  a  similar  count,  although  the  mistake 
had  been  discovered  a  considerable  time  before,  and 
the  time  for  bringing  the  action  under  the  statute 
had  long  elapsed.  Legge  v.  Boyd,  9  Law  J.  Rep. 
(K.8.)  C.P.  170;  6  Bing.  N.C.  240 ;  8  DowL  P.C.  272. 

(B)  Penal  Action. 

The  same  rules  prevail  as  to  amendments  in  penal 
actions,  as  are  applicable  in  other  actions ;  and  a 
declaration  was  allowed  to  be  amended  a  second 
time  in  a  penal  action,  it  not  appearing  that  there 
had  been  any  unnecessary  delay.  Jones  v.  Edwards, 
7  Law  J.  Rep.  (n.s.)  Exch.  70;  3  M.  &  W.  218 ;  6 
Dowl.  P.C.  869. 

(C)  Affidavits. 

[See  Affidavit,  Amendment — Arrest,  under 
l&2VicLc.  110.] 

The  title  of  an  affidavit  on  which  a  rule  has  been 
obtained,  may  be  amended  on  payment  of  costs,  the 
opposite  party  being  at  liberty  to  file  affidavits  in 
reply.  Rex  v.  Warwickshire  (/i«^ic«),  5  Dowl.  P.C. 
382. 

Where  an  affidavit,  sworn  before  a  commissioner, 
was  by  that  commissioner's  own  act  sent  up  to  the 
Court  in  an  imperfect  state,  the  Court,  though  the 
time  for  filing  affidavits  had  passed  by,  allowed  it  to 
be  sent  back  to  be  made  perfect,  first  being  satisfied 
that  it  had  originally  been  made  in  due  time.  Ex 
parte  Hall,  8  Law  J.  Rep.  (n.s.)  Q.B.  21 1. 

(D)  Process. 
[See  Practice,  Process.] 

A  Judge  may  amend  a  writ  of  summons,  so  as  to 
make  it  accord  with  the  praecipe. 

The  pnecipe  bore  date  the  "  4th  of  May."  The 
writ  of  smnmons  was  dated  the  "4th  of  ApriL" 
Quare — Whether  a  Judge  had  authority  under 
the  8  Hen.  6,  c.  12,  s.  2,  to  order  an  amendment,  by 
substituting  the  word  "  April"  for  "  May."  Kirk  v. 
Dolbi/,  9  Law  J.  Rep.  (n.s.)  Exch.  223;  6  M.  &  W. 
636. 

No  Judge's  order  is  necessary  under  Reg.  Gen. 
HiL  term,  4  Will.  4,  r.  18,  for  amending  the  day  of 
the  teste  and  return  of  the  distringas,  &c.,  or  of  the 
clause  of  Nisi  Prius,  in  a  cause  which  has  been 
made  a  remanet,  and  continues  in  the  paper.  It  is 
sufficient,  if  the  jury  process  and  Nisi  Prius  record 
be  re-sealed  as  before  the  rule ;  and  a  Judge's  order 
for  amendment  is  required  only  in  cases  where  it 


was  formerly  necessary  to  re-pass  the  record.  Wells 
V.  Day,  8  Ad.  &  £.  941. 

The  Court  allowed  a  writ  of  habeas  corpus,  tested 
upon  the  last  day  of  Trinity  term,  in  the  fint  year 
of  the  reign  of  Victoria,  instead  of  the  seventh  year 
of  the  reign  of  Will.  4,  to  be  amended.  Anon,,  7 
Law  J.  Rep.  (n.s.)  C.P.  17. 

(E)  Declaration. 

Where  the  name  of  an  official  assignee  had  been 
omitted  in  a  «ci  fa.,  on  a  judgment  confessed  to  the 
bankrupt,  the  Court,  after  plea  pleaded,  gave  the 
plaintiffs  leave  to  amend  by  inserting  his  name. 

The  leave  was  granted  on  payment  of  costs,  and 
of  the  costs  of  the  application ;  and  it  is  the  universal 
condition  of  leave  to  make  such  an  amendment,  that 
the  defendant  shall  have  leave  to  plead  eU  novo, 
Holland  V.  Phillips,  8  Law  J.  Rep.  (n.s.)  aB.  235 ; 
10  Ad.  &  E.  149 ;  2  P.  &  D.  336 :  s.  P.  Baker  v. 
Neaw,  3  Law  J.  Dig.  13. 

Where  a  mistake  has  been  made  in  the  christian 
name  of  the  lessor  of  the  plaintifi^  and  no  one  has 
appeared,  the  Court  will  not  allow  the  declaration 
to  be  amended  by  altering  the  name.  Doe  d.  Street 
v.  Roe,  8  Dowl.  P.C.  444. 

A  married  woman,  whose  husband  lived  abroad, 
rented  premises  in  her  own  name,  not  stating  whe- 
ther she  was  married  or  single.  Having  paid  rent 
to  A,  of  whom  she  took  the  premises,  under  a  threat 
of  distress,  she  was  distrained  upon  by  B,  claiming 
to  be  the  landlord,  for  the  same  rent  She  brought 
replevin,  and  the  defendant  (the  broker)  pleaded 
that  she  was  a  married  woman,  and  that  the  goods 
were  her  husband's.  A  Judge  at  chambers  having 
made  an  order,  that  the  proceedings  should  be 
amended,  by  inserting  the  husband's  name  in  the 
declaration,  unless  the  defendant  would  withdraw 
his  pleas,  and  avow,  in  which  case  the  plaintiff's 
coverture  should  not  be  set  up: — Held,  that  the 
order  could  not  be  made  without  the  defendant's  con- 
sent, though  the  case  was  one  of  obvious  oppres- 
sion. Eubanke  v.  Owen,  5  Ad.  &  £.  298 ;  6  N.  &  M. 
799. 

(F)  Plea. 

The  Court  will  allow  pleas  to  be  amended,  and  a 
witness  to  be  examined  upon  interrogatories,  respects 
ing  the  matter  of  such  amendments ;  provided  notice 
is  given  to  the  opposite  party,  specifying  their  nature 
and  object,  before  the  commencement  of  the  exami- 
nation of  such  witness.  HoUingsworth  v.  Biggs 
orBr»^^*,5LawJ.Rep.(N.s.)C.P.  182;  4DowLP.C. 
643;  2SC.794. 

(G)  Replication. 

[See  Foreion  Judgment.] 

After  the  trial  of  an  issue  on  the  plea  of  not 
guilty,  it  is  too  late  to  apply  to  amend  the  prayer 
to  a  replication  to  a  plea  of  nul  tiel  record.  Oeorge 
v.  Rookes,  8  Dowl.  P.C.  505. 

(H)  Particulars  of  Demand. 

The  plaintiff  commenced  two  actions  against  the 
defenduits,  one  in  their  representative  capacity  for 
work  and  labour  in  the  lifetime  of  the  testator,  the 
other  in  their  personal  character  for  work  and  labour 
after  his  deatli,  and  delivered  a  bill  of  particulars  in 
each.     It  being  found  that  items  had  been  inserted 
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in  the  particulars  delivered  in  the  action  brought 
against  the  defendants  in  their  personal,  which  ought 
to  have  been  inserted  in  the  particulars  delivered  in 
the  action  against  them  in  their  representative 
capacity, — Held,  that  the  plaintiff  might  amend  the 
particulars  delivered  in  the  latter  action,  by  the  in- 
sertion of  those  items,  as  such  insertion  could  not  be 
said  to  take  the  defendants  by  surprise  as  to  the 
grounds  of  action,  or  operate  as  the  introduction  of 
a  new  demand ;  and  as  the  Statute  of  Limitations 
did  not  run  when  the  action  was  brought  against  the 
defendants  in  their  personal  capacity,  but  was  stopped 
by  the  commencement  of  the  suit  Jane*  v.  Corry, 
9  Law  J.  Rep.  (n.8.)  C.P.  177 ;  6  Bing.  N.C.  247 ;  7 
DowL  P.C.  299. 

(I)  Rbcobd. 

The  record  of  Nisi  Prius  did  not  contain  the  date 
of  the  writ: — Held,  that  the  Judge  was  warranted 
in  supplying  the  omission  from  8ie  original  writ» 
which  was  produced,  though  the  jury  had  been 
sworn.  Cox  v.  Painter y  6  Law  J.  Rep.  (m.s.)  K.B. 
137;  6 Ad  &E.  491;  1N.&P.681;  7C.&P.767. 

And  a  Judge  may  make  this  amendment,  even 
after  the  triaL  Farwig  v.  Cockertvn^  7  Law  J.  Rep. 
(n.8.)  Exch-  67 ;  3  M.  &  W.  169 ;  6  Dowl.  P.C.  337. 

The  record  may  be  amended  at  Nisi  Prius,  by 
adding  a  count  which  was  in  the  declaration  and 
issue  delivered.     Ernest  v.  Brown,  2  M.  &  Rob.  13. 

A  declaration  in  debt  for  g^ods  sold,  work  and 
labour,  and  on  an  account  stated,  alleged  a  debt  of 
100^  in  each  count  The  particulars  were  for  168A 
for  goods  sold.  Application  being  made  to  the  Lord 
Chief  Justice  before  the  case  was  called  on,  his 
Lordship  ordered  each  count  to  be  amended  by  in- 
serting 2001.  instead  of  1001.  Dew  v.  Katsi,  8  C.  & 
P.  315. 

The  record  may  be  amended  by  adding  a  similiter 
to  a  replication,  where  the  error  can  be  presumed  to 
be  the  misprision  of  the  clerk,  even  after  verdict, 
judgment,  and  a  writ  of  error  brought  upon  the 
judgment,  assigning  as  one  cause  of  error  the  want 
of  a  similiter,  Sibmi  v.  Kirkmanj  7  Law  J.  Rep.  (n.8.) 
Exch.  3;  3  M.  &  W.  46;  6  DowL  P.C.  98:  and  see 
supra  (A,) 

A  Nisi  Prius  record,  to  which  a  venire  distringas 
and  panel  are  annexed,  may  be  withdrawn  at  Nisi 
Prius,  and  amended  by  indorsing  on  the  distringas 
the  execution  thereof,  and  may  afterwards  be  re- 
entered.    Masters  v.  LetriSf  2  M.  &  Rob.  59. 

An  amendment  of  a  declaration  will  not  be 
allowed  under  3  &  4  'Will.  4,  c.  42,  s.  23,  if  it  appears 
probable  that  the  variance  may  have  prevented  the 
defendant  from  pleading  a  good  bar  to  the  action. 
Ivey  V.  Youngf  1  M.  &  R.  545 ;  s.  c.  not  s.  p.  5  DowL 
P.C.  450. 

Amendments  under  3  &  4  WilL  4,  c.  42,  s.  23,  may, 
however,  be  made  in  any  particular  not  prejudicial 
to  the  defence  at  Nisi  Prius;  the  circumstance  that 
the  defendant  has  been  led  into  a  demurrer,  does 
not  affect  the  right  to  make  such  amendment  And 
where  a  declaration  on  an  agreement  of  reference 
stated,  that  the  costs  of  the  reference  and  award 
were  to  abide  the  event ;  and  on  the  trial  it  appeared, 
that  the  costs  of  making  the  agreement  a  rule  of 
court  were  also  provided  for  by  the  agreement 
itself:  it  was  held,  a  variance,  which  might  be 
amended  under  the  statute.    Duckworth  v.  Harrison^ 


8  Law  J.  Rep.  (n.8.)  Exch.  266;  5  M.  &  W.  427;  7 
DowL  P.C.  463. 

Amendments  under  3  &  4  WilL  4,  c.  42,  s.  23, 
ought  to  be  made  during  the  trial,  and  before  verdict; 
and  can  be  made  afterwards  only  by  consent  of  parties. ' 

A  Judge  is  not  authorized,  by  3  &  4  Will.  4,  c.  42, 
s.  23,  to  amend  a  declaration  which  sets  forth  an 
actual  demise,  by  inserting  terms  which  imported  an 
agreement  for  a  lease;  nor  to  alter  the  breach  which 
stated  an  eviction,  into  a  breach  that  the  defendant 
had  not  good  right  or  title  to  grant  the  lease,  the  eilbct 
of  such  an  amendment  being  to  introduce  a  new 
contract,  and  to  render  necessary  a  remodelling  of 
all  the  pleas  on  the  record.  Brashier  v.  Jackson,  9 
Law  J.  Rep.  (n.8.)  Exch.  313;  6  M.  &  W.  549;  8 
DowL  P.C.  784. 

In  a  plea  to  an  action  for  use  and  occupation, 
stating  defendant  to  be  a  lunatic,  it  was  alleged  that 
the  house  was  unnecessary,  as  the  defendant  occupied 
another  in  A.  street  It  was  proved  that  the  defen- 
dant  did  not  occupy  the  house  in  A.  street,  but  resided 
in  it  with  her  mother.  The  Judge,  at  the  trial, 
allowed  the  defendant  to  amend,  on  paying  the  costs 
of  the  witnesses  who  were  called  by  the  plaintiff  to 
disprove  the  defendant's  occupation.  Dane  v.  Kirk' 
waU,  8  C.  &  P.  679. 

By  a  charter-party,  a  ship  was  chartered  to  go  to 
Constantinople  for  a  cargo ;  and  by  a  memorandum 
it  was  agreed,  that  the  vessel  should  be  addressed  to 
Messrs.  S  &  Co.,  Odessa,  and  that  if  it  did  not  arrive 
at  Constantinople  before  a  certain  day,  the  defen- 
dant's agents  should  have  the  option  of  aimulling  the 
contract  The  declaration  upon  this  charter-party 
alleged,  that  the  charterer  promised  that  there  should 
be  some  agent  of  Messrs.  S  &  Co.,  or  himself,  at 
Constantinople,  to  exercise  the  option,  and  that  such 
option  should  be  made  within  a  reasonable  time  after 
notice  of  the  ship's  arrival  to  such  agent  A  breach 
of  this  promise  was  stated.  At  the  trial,  the  Judge 
was  of  opinion,  that  no  such  promise  was  proved  by 
the  charter-party ;  but  he  allowed  the  declaration  to 
be  amended  by  the  striking  out  of  that  promise,  and 
the  substitution  of  a  promise,  that  the  charterer  or 
Messrs.  S  &  Co.  would  within  a  reasonable  time 
after  the  arrival  of  the  ship  at  Constantinople,  and 
notice  thereof  given,  give  orders,  or  exercise  the 
option  of  annulling  the  contract: — Held,  that  the 
amendment  was  properly  allowed.  Whitwell  v. 
Schser,  7  Law  J.  Rep.  (n.s.)  Q.B.  244;  8  Ad.  &  £. 
301;  3N.&P.398. 

The  plaintiff,  a  journeyman  carpenter,  sued  his 
master  on  the  custom  of  the  trade,  by  which  the 
master,  when  the  journeyman  is  sent  to  work  in  the 
country,  has  to  pay  the  coach  fare  of  the  man  back 
to  London,  and  also  the  back  carriage  of  his  tools. 
It  appeared  that  this  custom  did  not  apply  where 
the  man,  while  in  the  country,  was  dismissed  for 
misconduct,  or  dismissed  himself.  The  declara- 
tion wa^  founded  on  a  supposed  general  custom, 
without  these  exceptions.  The  Judge  at  Nisi  Prius 
allowed  the  declaration  to  be  amended,  by  inserting^ 
the  exceptions,  and  adding  averments  that  the 
plaintiff  was  not  dismissed  for  misconduct,  and  did 
not  dismiss  himself,  the  plaintiff  paying  the  costs 
occasioned  by  this  amendment  Read  v.  Dunsmore, 
9  C.  &  P.  688. 

A  declaration  stated,  that  tlie  plaintiff  bought  of 
the  defendant  a  quantity  of  potatoes  at  2s,  per  sack, 
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^  to  be  deHvered  bjr  the  defendant  to  the  plaintiff 
within  a  rea«ionable  time,  aod  to  be  paid  for  on 
delireiy/'  The  agreement  proved  wait,  **  that  they 
were  to  be  dag  bj  the  plaintiff  at  the  osnaJ  time  for 
digging  the  fame,  and  to  be  paid  for  at  the  same 
time."  The  Judge  at  Nid  Pnus,  having  amended 
the  declaration,  the  Court  held  the  amendment 
proper,  and  refused  a  uew  trial,  no  affidavit  being 
produ<»d  to  ihew  that  the  defendant  had  been  pre- 
judiced. SainMhttry  or  Statabmry  v.  MatihewM,  8  Law 
J.  Kep.  (».f.)  Exch.  1 ;  4  M.  &  Sv.  343 ;  7  DowL  P.C. 
23. 

And  where  a  declaration  alleged,  that  an  agree- 
ment was  made  by  the  plaintiff  on  the  one  part,  and 
the  defendant  on  the  other,  and  the  agreement 
proved  was  made  between  the  plaintifl^  the  defen- 
dant, and  two  others,  his  co-trustees ;  it  was  held  to 
be  a  variance,  which  might  be  amended  under  the 
d&  4WUL4,  c42,  a.23.  Boy$  v.  yfnceU,  8  Law  J. 
Rep.(N.8.)C.P.267;  5  Bing.  N.C.  390 ;  7Sc364. 

A  declaration  in  assumpsit  stated  the  contract  to 
be,  that  the  defendant  should  build  for  the  plaintiff 
a  certain  room,  booth,  or  building,  according  to 
plans  then  agreed  upon,  for  the  sum  of  20/., 
the  same  to  be  erected  by  the  28th  of  June.  The 
pleas  were  non  assumpsit,  and  that  the  contract  had 
been  rescinded.  The  contract  proved  was,  that  the 
defendant  was  to  erect  certain  seats  or  tables  for  25L, 
to  be  completed  four  or  five  days  before  the  Coro- 
nation. The  Judge  at  Nisi  Prius  having  amended 
the  declaration  in  conformity  with  the  contract 
proved,  the  Court  refused  a  new  trial,  on  the  ground 
that  the  defendant  had  not  been  prejudiced  by  the 
amendment  fVard  v.  Pearson^  8  Law  J.  Rep.  (k.s.) 
Exch.  163;  5  M.  &  W.  16;  7  DowL  P.C.  382. 

In  an  action  on  a  wager,  that  a  railroad  would  be 
**  completed  for  the  general  conveyance  of  passen- 
gers," within  six  years,  the  defendant  pleaded  that 
It  was  not  completed  for  the  general  conveyance  of 
pa^.^'Hgers  within  that  time.  At  the  trial,  the  Judge 
amended  the  record,  by  striking  out  the  words,  "  for 
the  general  conveyance  of  passengers."  The  plain- 
tiff had  a  verdict,  and  a  rule  for  a  nonsuit  was  dis- 
charged, on  the  ground,  that  the  defendant  could 
not  be  prdudiced  by  the  amendment,  nor  was  it  in 
a  material  particular,  so  far  as  he  was  concerned, 
Evans  v.  Fryer,  8  Law  J.  Rep.  (x.«.)  Q.B.262;  10 
Ad.&E.609;  2P.&D.540. 

The  plaintiff  declared  against  the  sheriff  as  for  an 
escape.  The  evidence  was  for  a  neglect  by  the 
sheriff's  officer  to  arrest  when  he  had  it  in  his  power. 
The  learned  Judge,  before  whom  the  cause  was 
tried,  refused  to  amend,  under  3  &  4  Will.  4,  c.  42, 
8.  23,  but  had  the  special  finding  of  the  jury  of  that 
fkct  indorsed  upon  the  record.  The  Court  caused 
judgment  to  be  entered  according  to  the  special 
finding,  being  satisfied  that  the  defendant  experi- 
enced  no  inconvenience,  and  that  he  was  not  preju- 
diced in  the  conduct  of  his  defence. 

Quart — Whether  the  Judge,  in  acting  upon  sec- 
tion 24,  might  impose  terms  on  the  party  availing 
himself  of  the  statute.  But,  he  not  having  imposed 
them,  the  Court  declined  doing  so.  Guest  or  Geast 
V,  Rhvti,  r,  Law  J.  Rep.  (n.s.)  K.B.  184;  5  Ad.  &  £. 
118;  6N.&M.433. 

An  amendment  of  an  avovrry  and  cognizance  for 
rent  in  arrear,  by  altering  the  allegation  of  a  quar- 
terly to  a  half-yearly  payment,  may  be  made  under 


3&4WilL4,c42.i.24,  noCwidistaiidiBg  duit  dK 
plaintifil^  before  trial,  gave  notice  that  he  relied  on 
the  variance.  GayUr  v.  Farrmtt^  7  Law  J.  Rep.  (y.8.) 
C.P.  136;  4Bing.  N.C.  286;  5  Sc 701;  6DofwL  P.C. 
426. 

So,  in  an  action  on  thecaae  for  fraudnlcot  nmre- 
presentation,  the  misrepresentadon  may  be  amended. 
Mask  V.  Demtkam,  1  M.&K442. 

Wlien  a  record  is  taken  down  to  trial  wiAoat  any 
issue  having  been  joined  by  omission  to  add  the 
simiHUr,  the  defect  may  be  cured  by  adding  it 
at  the  triaL  If  the  jury  have  been  sworn  before  the 
defect  is  fonnd  out,  they  ahoold  be  resworn  after 
the  thmilUer  has  been  added.  Dytom  y.  tVarris,  1  M. 
&R.474. 

(K)  RuuES. 

Where  a  defect  in  a  mle  is  attribntiUe  to  die 
officer  of  the  court,  it  may  be  amended  without  costa. 
Downing  y.  Jenmngt,  5  DowL  P.C.  378. 

(L)  Yebdict  Ann  Postba. 

A  verdict  may  be  amended  according  to  the 
actual  finding  of  the  jury;  and  where  a  Tcrdict  had 
been  entered  by  mistake  upon  a  certain  issue,  and 
the  Master  taxed  the  costs  according  to  the  sub- 
stantial merits  of  the  cause,  and  as  if  the  mistake 
had  not  been  committed ;  it  was  held,  that  the  Judge 
before  whom  the  cause  was  tried  should  amend  the 
postea,  and  enter  the  verdict,  so  as  to  remove  any 
incongruity  which  mi^t  appear  npon  the  record, 
from  having  the  allowance  of  costs  one  way  and  the 
judgment  another.  Ernest  v.  Bromme,  7  Law  J.  Rep. 
(N.8.)  C.P.  145;  4  Bing.  N.C.  162. 

The  Court  will  allow  the  postea  to  be  amended  by 
the  sheriff's  notes,  in  an  action  tried  before  him. 
Walker  v.  King,  6  Law  J.  Rep.  (k.s.)  Exch.  184. 

A  declaration  contained  some  good  and  some  bad 
counts.  At  the  trial,  evidence  was  given  on  all,  and 
the  verdict  passed  for  the  plaintiff,  with  general 
damages.  The  defendant  moved  in  arrest  cf  judg- 
ment; and  the  plaintiff  having  obtained  from  the 
Judge  who  tried  the  cause,  an  order  to  amend  the 
postea,  by  confining  the  verdict  to  a  good  coimt,  the 
order  was  set  aside,  and  a  venire  de  novo  awarded. 
Empson  v.  Griffin,  9  Law  J.  Rep.  (n.8.)  Q.B.23;  3 
P.  &  D.  160. 

2.  IN  EQUITY. 
[See  Pleading,  Bill — Practice,  Bill.] 

8.  IN  CRIMINAL  PROCEEDINGS, 

[See  Pebjuby — Indictment.] 

A  woman  charged  with  the  murder  of  her  husband 
was  described  as  "  A,  the  w{fe  of  J  O,  late  of  the 
parish  of  S,  in  the  county  of  W,  labourer."  The 
Judge  ordered  the  indictment  to  be  amended  by 
striking  out  the  word  "  wife,"  and  inserting  the  word 
"  widow."     Regina  v.  Orchard,  8  C.  &  P.  565, 


ANIMALS. 

An  action  for  keeping  a  ferocious  dog,  which  bit 
the  plaintiff,  does  not  lie  unless  the  defendant  knew 
the  dog  was  accustomed  to  bite;  and  the  defendant 
may  avail  himself  of  the  want  of  proof  of  such 
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knowledge  under  the  generftl  issue.  Hogan  v.  Shsrpe, 
7  C.  &  P.  755. 

To  justify  shooting  another's  dog,  it  is  not  suffi- 
cient to  shew  that  the  dog  was  of  a  ferocious  dispo- 
sitiony  and  was  at  Urge;  he  must  he  actually  attack* 
ing  the  party  at  the  time;  and  therefore,  where  the 
defendant  shot  a  dog  after  it  had  attacked  him,  and 
was  running  away, — Held,  that  he  was  not  justified 
in  so  doing.    Morris  v.  Nugent,  7  C.  &  P.  572. 


(A) 
(B) 
(C) 

(E) 
(F) 


ANNUITY. 

[See  Insolvent,  Assignment] 

Memorial. 

When  Grant  of,  void  or  voidable. 

Rights  of  Annuitant. 

Repurchase  of. 

Action  for. 

Notice  under  53  Geo.  3,  c.  41,  s.  5. 


(A)  Memorial. 

In  the  memorial  of  an  annuity  deed,  the  amount 
of  the  annuity  was  in  some  places  stated  to  he  77/., 
and  in  others  to  he  73/.  5«.,  and  the  consideration 
money  was  in  some  places  stated  to  he  450/.,  and  in 
others,  to  he  455/. ;  and  the  names  of  persons  were 
stated  to  he  indorsed  on  the  deed,  as  witnesses  to  its 
execution  hy  the  grantee  and  his  trustee,  whose 
names  were  not  in  fact  indorsed  on  it: — Held,  that 
the  memorial  did  not  represent  the  transaction  with 
sufficient  accuracy,  and  that  the  grant  of  the  annuity 
was  consequently  void.  Gibbs  v.  Hooper,  7  Law  J. 
Rep.  (N.S.)  Ch.  124;  9  Sim.  89. 

The  omission  in  the  memorial  of  the  nominal 
consideration  alleged  to  he  paid  to  the  surety  in  an 
annuity  deed,  does  not  render  the  memorial  insuffi- 
cient, since  the  53  Geo.  3,  c.  141.  Few  v.  Baekhoiue, 
8  Law  J.  Rep.  (n.s.)  aB.  30 ;  8  Ad.  &  £.  789 ;  I  P. 
&D.34. 

Where,  by  deed  of  separation,  the  husband  cove- 
nanted to  pay  the  wife  an  annuity,  and  the  trustees 
covenanted  to  indemnify  him  against  debts,  &c. ; — 
Held,  that  no  inrolment  was  necessary,  under  53 
Geo.  3,  e.  141.     CarUr  v.  Smith,  6  N.  &  M.  480. 

A  freehold  estate,  worth  100/.  a  year,  was  devised 
in  trust  for  the  testator's  daughter,  a  married  woman, 
for  her  separate  use  for  Ufe,  with  remainder  in  trust 
for  all  her  children  by  her  then  present  or  any 
future  husband,  as  tenants  in  common  in  fee,  sub- 
ject to  a  proviso,  that  if  the  daughter  should  die 
without  leaving  issue  of  her  body,  the  estate  should 
be  in  trust  for  her  surviving  brothers  and  sisters.  In 
1822  the  daughter  and  three  of  her  six  children  joined 
in  granting  an  annuity  of  48/.  and  charged  it  on  the 
drnsed  estate : — Held,  that  this  annuity  was  within 
the  exception  of  the  53  Geo.  3,  c  141,  and  there- 
fore did  not  require  inrolment  Walford  v.  Marchant, 
3M.&Cr.550. 

Where  a  party  reUes  upon  an  annuity  deed,  of 
which  there  has  been  no  inrolment  in  Chancery,  it 
is  incumbent  upon  him  to  bring  himself  within  the 
exception  of  the  10th  section  of  53  Geo.  3,  c.  141 ; 
and  where,  in  order  to  do  that,  he  relied  upon  a 
covenant  contained  in  the  annuity  deed  by  the 
grantor,  that  the  premises  were  of  the  full  value  per 
annum  of  the  amount  of  the  annuity, — Held,  that 


the  grantor  was  not  estopped  by  his  covenant  from 
shewing  that  the  property  was  not  of  the  value ;  as, 
if  that  were  so,  it  would  .be  permitting  a  party  to 
evade  the  act  of  parliament  by  making  any  asser- 
tion in  the  deed  ^t  he  chose. 

Quare — Whether,  in  general,  a  party  is  estopped 
by  his  covenant  Doe  d.  Chandler  v.  Ford,  5  Law 
J.  Rep.  (n.s.)  K.B.  25;  3  Ad.  &  £.  649;  5  N.  &  M. 
209. 

In  1835  the  defendant  executed  a  deed  of  annuity, 
by  which,  in  consideration  of  1,200/.,  he  granted  to 
the  plaintiff  an  annuity  of  180/.  and  executed  three 
warrants  of  attorney  as  collateral  securities.  A 
memorial  of  this  deed  and  of  the  securities  was  duly 
inrolled,  pursuant  to  the  statute  53  Geo.  8,  c.  141, 
s.  2.  In  1837  the  defendant  having  applied  to  the 
plaintiff  to  reduce  the  amount  of  the  annuity,  the 
plaintiff  assented,  and  another  deed  was  executed  by 
the  plaintiff  and  the  defendant,  by  which  the  plain- 
tiff covenanted  to  accept  an  annuity  of  150/.,  in  lieu 
of  the  former  annuity  of  180/.,  and  the  defendant 
covenanted  not  to  redeem  the  substituted  annuity 
before  the  year  1842.  It  was  also  declared  by  this 
deed,  that  the  indenture  of  1835,  and  the  collateral 
securities  for  the  annuity  of  180/.  should  stand  as 
securities  for  the  payment  of  the  annuity  of  150/., 
in  the  same  manner  as  if  the  annuity  of  150/.  had 
been  covenanted  to  be  paid,  by  the  indenture  of 
1835,  in  lieu  of  the  annuity  of  180/.  No  documents 
were  inrolled  upon  this  second  transaction. 

The  Court  set  aside  the  two  annuity  deeds,  to- 
gether with  the  warrants  of  attorney  and  other 
securities,  for  want  of  inrolment  Earle  v.  Browne, 
8LawJ.Rep.(N.s.)aB.  276;  10Ad.&£.412;  2 
P.&D.393. 

(B)  When  Grant  of,  void  or  voidable. 

A,  in  consideration  of  400/.,  granted  to  B  two 
annuities  of  21/.  each,  for  a  term  of  forty  years,  the 
payment  of  which  was  secured  on  some  leasehold 
property.  It  appeared  in  evidence,  that  the  original 
application  to  B  was  for  a  loan  of  400^,  on  mort- 
gage of  the  same  property,  but  he  declined  to  ad- 
vance the  money,  except  on  having  an  annuity  at 
the  rate  of  10/.  lOs.  per  cent : — Held,  that  as  the 
amount  to  be  received  by  the  lender  was  clearly 
more  than  the  principal  advanced  and  legal  interest 
thereon,  the  transaction  was  usurious,  and  the  grant 
of  the  annuity  consequently  void.  ChiUingworth  v. 
Chillingworth,  6  Law  J.  Rep.  (n.s.)  Ch.  223  ;  8  Sim. 
404. 

A  beneficed  clergyman  in  1813  granted  an 
annuity,  and  charged  it  on  benefice  S ;  in  1825  he 
grantea  another,  which  he  charged  upon  S  and 
upon  W.  In  1831  both  annuities  were  repurchased 
by  him  and  assigned  to  a  new  grantee,  as  trustee  for 
the  benefit  of  the  British  Annuity  Company,  of 
which  the  plaintiff  was  chairman,  and  the  annuities 
falling  again  into  arrear,  the  grantee  recovered  the 
rectory  of  S,  and  took  possession  thereof.  Besides 
the  charges  created  by  these  grants,  a  warrant  of 
attorney  was  executed  in  1831,  which  recited  the 
grants ;  that  they  were  charged  on  the  livings;  that 
It  was  intended  that  a  warrant  of  attorney  should  be 
given  as  a  collateral  security  for  the  annuity ;  and 
Uiat  sequestration  was  to  issue  from  time  to  time  as 
arrears  accrued,  but  it  merely  authorized  the  enter- 
ing up  of  an  absolute  judgment : — Held,  that  the 
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It  of  attorney  was  valid,  and  that  the  plaintiff 
at  liberty  to  hold  a  sequestration  issued 
against  W,  upon  the  judgment  entered  up  in  confor- 
mity therewith,  until  he  was  satisfied  the  whole 
azrears  due  at  the  time  it  was  sued  out,  and  also  to 
apply  the  profits  of  S  in  payment  of  the  accruing 
arrears.  Moore  v.  Hamsdm^  7  Law  J.  Rep.  (n.s.) 
Q.B.S4;  3N.&P.  180;  7  Ad.  &  £.  898. 

Where  the  whole  consideration  money  is  paid  to 
the  grantor  of  an  annuity,  and  out  of  that  money 
the  attorney  immediately  receives  from  the  grantor 
his  costs ;  this  is  not  an  illegal  retainer  within  the 
annuity  acta.     Mahtr  v.  Hobht,  2  Y.  &  C.  8 17. 

The  bankrupt  gpranted  an  annuity  of  422.  in  con- 
sideration of  400/.,  and  received  ue  whole  of  the 
consideration  money  through  the  medium  of  the 
attorney  employed  by  him  in  the  transaction.  Half 
an  hour  afterwards,  at  a  difilerent  place,  he  repaid 
lOOL  of  this  sum  to  the  attorney  in  discharge  of  a 
debt: — Held,  that  this  was  not  a  return  or  retainer 
of  part  of  the  consideration  money  within  the  provi- 
sions of  the  Annuity  Act,  and  that  the  value  of  the 
annuity  was  proveable  under  the  fiat.  Ex  parte 
Bogite  re  Basuu,  3  Dea.  314. 

(C)  RioHTs  OF  Annuitant. 

The  arrears  of  an  annuity  which  accrued  due 
while  the  income  tax  was'  in  force,  but  which  were 
wipaid,  in  consequence  of  the  rents  of  the  estate  on 
which  it  was  charged  being  exhausted  by  prior 
charges,  are  payable  to  the  annuitant,  without  any 
deduction  in  respect  of  the  income  tax.  Braham  v. 
Strathwure^  5  Law  J.  Rep.  (n.s.)  Ch.  165. 

As  to  whether  a  bill  in  equity,  to  enforce  payment 
of  a  rent  or  annuity,  is  sustainable,  see  WilUams  v. 
Brown,  C.P.C.  360. 

A  testator  charged  his  estates  with  payment  of 
his  debts,  and  an  annui^  to  his  wife  in  lieu  of 
dower.  The  real  estates  having  been  sold  to  pay 
the  debts,  and  the  income  of  the  remaining  proceeds 
being  insufllcient  to  pay  the  annuity : — Held,  that 
the  widow  was  entitled  to  have  her  annuity  paid 
out  of  the  capital,  as  well  as  the  income  of  the 
remaining  fund. — Held  also,  (the  annuity  being 
wholly  in  arrear)  that  the  arrears  were  to  be  com- 
pnted  from  the  tesUtor's  death.  Stamper  v.  Picker- 
to^,  9  Sim.  176. 

In  the  administration  of  the  estate  of  a  testator, 
who  had,  by  covenant,  granted  two  life  annuities, 
they  were  directed  to  be  provided  for  by  the  pur- 
chase of  government  annuities.  Brown  v.  Tatnall, 
6  Law  J.  aep.  (».s.)  Ch.  371. 

The  dividends  of  a  sum  in  court  being  insufficient 
for  the  payment  of  an  annuity  charged  upon  it,  a 
prospective  order  was  made,  for  the  sale,  from  time 
to  time,  of  so  much  of  the  corpus  as  would,  together 
with  the  dividends,  be  necessary  for  raising  the 
amount  of  the  annuity.  Hodge  v.  Lettin,  1  Beav.  431. 

A  sum  of  money,  in  the  5  per  cents,  set  apart  to 
answer  an  annuity,  was  reduced  to  3§  per  cents. ; 
and  the  dividends  having  become  insufficient  to  pay 
the  annuity,  the  Court  made  a  prospective  order  for 
the  sale,  from  time  to  time,  of  a  sufficient  part  of 
the  capital  to  meet  the  accruino^  payments  of  the 
annuity.     Swallow  v.  Swallow,  1  Beav.  432,  n. 

(D)    REPURCHASE  OP. 

The  terms  of  the  power  for  repurchasing  an 


annuity  must  be  strictiy  complied  with ;  and  there- 
fore, in  a  case  where  the  authority  of  the  attmnies 
who  gave  the  notice  of  intention  to  repurchase  was 
not  sufficientiy  proved,  and  such  notice  was  defec- 
tive in  not  naming  a  place  for  payment  of  tkB 
money,  a  decree  for  repurchase  was  refuaed.  Jiy 
V.  Birch,  4  C.  &  F.  57  ;  10  BIL  (n.8.)  20L 

(£)  Action  for. 

Where,  by  indenture,  certain  lands  were  granted, 
bargained,  sold,  &c.,  to  R  H  and  the  defendant, 
to  the  use  and  intent  that  the  plaintiff  should  receive 
out  of  the  land  a  clear  yearly  rent  or  sum  of  63iL, 
with  a  covenant  by  the  defendant,  that  the  said 
R  H  and  the  defendant  would  well  and  truly  pay 
or  cause  to  be  paid  to  the  plaintiff  the  said  yearly 
rent  so  limited : — Held,  that  an  action  of  debt  for 
arrears  of  the  annuity  would  not  lie  against  the 
defendant,  but  that  an  action  of  covenant  was  the 
proper  remedy.  Randall  v.  Rigby,  7  Law  J.  Rep. 
(N.8.)  Exch.  240 ;  4  M.  &  W.  130. 

Commissioners  for  lighting  and  paving  a  town, 
five  of  whom  constituted  a  quorum,  were  empowered 
by  a  local  act  to  raise  money  and  to  grant  annuities, 
in  satisfaction  thereof,  to  be  charged  on  rates  to  be 
levied  by  authority  of  the  act  Five  commissionen, 
in  consideration  of  an  advance  of  money,  by  virtue 
of  the  act  of  parliament  granted  an  annuity  to  be 
paid  out  of  the  rates,  which  fell  into  arrear.  The 
act  provided,  that  in  any  action  brought  concerning 
anything  done  in  pursuance  of  the  act,  the  com- 
missioners might  be  sued  in  the  name  of  their  derk : 
— Held,  first,  that  as  the  commissioners  were  not 
personally  nor  individually  liable  on  this  grant, 
they  were  responsible  for  a  breach  of  a  public  duty 
in  not  paying  the  annuity  out  of  the  rates,  and, 
therefore,  were  rightly  sued  in  the  name  of  their 
clerk :  secondly,  that  an  action  on  the  case  was  a 
proper  form  of  action:  and  thirdly,  that  s|ich  an 
action  was  concerning  a  thing  done  in  pursuanee 
of  the  act  of  parliament,  witMn  the  meaning  of  the 
clause. 

To  a  declaration  alleging  the  advance  of  the 
money,  the  grant  of  the  annuity,  the  arrear,  the 
retainer  of  funds  out  of  the  rates  by  the  commis- 
sioners, their  duty  to  pay  the  arrears,  and  their 
neglect  to  perfonn  this  duty,  the  defendant  pleaded 
that  it  was  not  their  duty  to  pay  the  arrears: — Held, 
on  special  demurrer,  tiiat  the  plea  was  bad,  as 
traversing  an  inference  of  law.  Catu  v.  Chapman,  6 
Law  J.  Rep.  (n.s.)  K.B.  49?  6  Ad.  &  E.  647 ;  1 N.  & 
P.  104. 

(F)  Notice  under  5Z  Geo.  3,  c.  41,  s.  5. 

The  party  serving  notice,  under  the  stat  53 
Geo.  3,  c.  41,  s.  5,  upon  another  to  produce  the 
copy  of  a  deed,  bond,  or  instrument,  by  which  an 
annuity  or  rent-charge  was  granted,  must  shew 
that  the  person  upon  whom  the  notice  is  served  is 
entitled,  for  the  time  being,  to  the  annuity  or  rent- 
charge.  Cloves  V.  Hunter,  9  Law  J.  Rep.  (n.s.)  C.P. 
277. 


APOTHECARY. 

[See  SuRQEON  and  Apothecary.] 
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APPEAL. 

[See  Erbob — Pooe — Sbsbioks.] 

There  is  no  appeal  against  an  order  of  the  church 
commissioners  stopping  up  a  nseless  footway  through 
a  churchyard,  under  the  55  Geo.  3,  c.  134,  s.  39. 
RggiMa  V.  Stock,  7  Law  J.  Rep.  (n.s.)  M.C.  93. 

In  criminal  suits  in  the  ecclesiastical  courts  an 
appeal  is  allowed  to  the  party  prosecuting,  as  well 
as  to  the  defendant.    Millar  v.  Palmer,  1  Curt  560, 


APPEARANCE. 

[See  Pbactice.] 


493. 


APPOINTMENT. 
[See  Powbb.] 
WhitHngtan  v.  Jemnngi,  8  Law  J.  Dig.  19 ;  6  Sim. 


APPRAISEMENT. 

[See  DisTBBSS.] 


APPRENTICE. 
[See  Masteb  and  Sebtavt — Poob,  Settlement] 

Under  the  statute  5  Eliz.  c.  4,  s.  35,  Justices,  upon 
discharging  an  apprentice  from  his  indentures,  hikve 
no  power  to  order  any  restitution  of  the  premium 
hy  the  Master,  or  that  any  which  is  due  to  him 
shall  not  he  paid  by  the  apprentice.  East  v.  Pell, 
8  Law  J.  Rep.  (n.8.)  M.C.  33 ;  4  M.  &  W.  665. 

An  apprentice  to  a  barber  in  Scotland,  bound  by 
his  indentures  not  to  absent  himself  from  his 
master's  business  on  holiday  or  week-day,  late 
hours  or  early,  without  leave,  went  away  on  Sundays 
without  shaving  his  master's  customers: — Held, 
that  the  apprentice  could  not  be  lawfully  required 
to  attend  his  master's  shop  on  Sundays,  for  the 
piirpoae  of  shaving  the  customers ;  and  that  that 
work,  and  all  other  sorts  of  handicraft  were  illegal, 
in  England  as  well  as  in  Scotland,  not  being  works 
of  necessity,  mercy,  or  charity.  Phillips  v.  Innes, 
4  C.  &  F.  234. 

A  fiat  of  bankruptcy  issued  against  the  master 
of  an  apprentice,  but  was  afterwards  annulled,  by 
means  of  a  composition  between  the  bankrupt  and 
his  creditors : — Held,  that  the  indentures  of  appren- 
ticeship were  discharged.  AlUn  v.  Coster,  I  Beav. 
274. 


APPROPRIATION. 

A  party  receiving  money  for  the  use  of  another, 
from  a  tlurd  person,  caimot  appropriate  the  money 
without  the  knowledge  or  consent  of  him  for  whom 
it  has  been  received ;  the  doctrine  of  appropriation 
extending  only  to  a  case  where  a  debtor  makes  a 
payment,  and  has  the  first  right  or  election  to  ap- 
propriate. Waller  v.  Lacy,  9  Law  J.  Rep.  (n.s.)  C.P. 
217;  1M.&G.54;  ISc.  186;  8  Dowl.  P.C.  563. 


ARBITRATION. 

(A)  Submission. 

(B)  Referencb. 

(a)  Subject-matter, 

(b)  Order, 

(c)  Effect, 

(C)  Revocation. 

(D)  Abbitbatob. 
(a)  In  generaL 
(6)  JuthorUy. 

(E)  Umpibe. 

(F)  AWABD. 

(a)  Publication, 

Sb)  Form  and  Construction, 
c)  Effect  of,  and  within  what  Time, 

(d)  Performance. 

(e)  Setting  aside, 
(/)  Enforcing. 
Q)  Amendment. 
(A)  Relief  against. 

(G)  Witnesses. 

(H)  Plbadinoand  Evidence. 

( I )  Costs. 


(A)  Submission. 
[See  jTof/  (C)  Revocation.] 

It  is  no  objection  to  a  submission  to  arbitration 
that  one  of  tiie  parties  is  bound  by  deed,  and  the 
other  by  simple  contract  only.  Tomlin  v.  Fordwicft 
(Mayor),  5  Law  J.  Rep.  (n.s.)  K.B.  209;  5  Ad.  &  E. 
147;  6N.&M.594. 

The  signature  of  a  memorandum,  according  to 
the  direction  of  an  award,  held  sufficient  evidence 
of  the  submission  of  the  party  signing,  to  the  arbi- 
tration. Stuart  V.  Nicholson,  6  Law  J.  Rep.  (n.s.) 
C.P.  66;  3Bing.N.C.  113;  3Sc.536. 

(B)  Refebence. 

(a)  Subject-^matter, 

An  agreement  between  an  appellant  and  church- 
wardens and  overseers  to  refer  a  poor-rate,  the  costs 
of  the  agreement,  of  the  notice  of  appeal,  and  of  the 
preparations  to  resist  the  appeal,  and  all  matters 
relating  thereto,  to  arbitration,  is  void;  and  an 
award  made  thereon  cannot  be  enforced.  Thorpe  v. 
Cole  (in  error),  5  Law  J.  Rep.  (n.s.)  Exch.  281;  1 
M.  &  W.  531 ;  and  5  Law  J.  Rep.  (n.s.)  Exch.  24;  2 
C.  M.  ar  R.  367 :  4  Dowl.  P.C.  457. 

(b)  Order. 

Where  a  cause  is  referred  at  the  assizes,  with 
power  to  the  arbitrator  merely  to  declare  the  amoimt 
of  the  verdict,  no  order  of  Nisi  Prius  is  necessary ; 
and  where,  in  such  a  case,  a  verdict  has  been  entered, 
with  tlie  damages  in  the  declaration,  subject  to  the 
certificate  of  the  arbitrator,  his  certificate  made  after 
the  assizes,  is  sufficient  authority  to  the  associate  to 
alter  the  damages  to  the  amount  therein  stated. 
Thorns  or  Tomes  v.  Hawkes,S  Law  J.  Rep.  (n.s.)  Q.B. 
214;  10Ad.&E.32;  2  P.  &  D.  248. 

Where  by  an  order  of  reference  a  verdict  was  taken 
for  the  plaintiff,  subject  to  the  award  of  an  arbitrator, 
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Qfugre — Can  an  arUtrator  give  the  power  of  dis- 
tress  for  a  rent  newly  fixed  by  him,  and  which  power 
the  landlord  did  not  possess,  as  to  the  rent  originally 
fixed  by  the  demise  ?  At  all  events,  in  an  avowry 
under  such  a  power,  it  should  appear  by  express 
wordfl^  or  necessary  intendment,  that  the  arbitrator 
had  such  authority,  or  that  the  question  as  to  the 
power  of  distress  was  a  matter  in  difierence.  Pascoe 
V.  Pojrof,  6  Law  J.  Rep.  (n.s.)  C.P.  322;  3  Bing. 
N.C.898;  fiSc.  117. 

A  having  agreed  to  purchase  a  piece  of  land  from 
C,  and  disputes  having  arisen,  all  matters  in  differ- 
ence, one  of  which  arose  on  an  alleged  insufficiency 
of  title,  were  referred  to  arbitration.  The  arbitrator 
awarded,  that  C  should  convey  the  property  to  A,  but 
should  enter  into  a  bond  of  indemnity  against  any 
defect  in  the  title : — Held,  that  the  arbitrator  had 
exceeded  his  authority,  and  that  the  award  was  bad, 
not  being  final.  Rou  v.  BoartU,  7  Law  J.  Rep.  (n.s.) 
aB.209;  8Ad.&£.290;  3N.&P.382. 

Where  actions  were  brought  against  the  defendants 
in  their  personal  and  representative  capacity,  which, 
with  all  nuitters  in  difierenoe,  were  referred,  by  order 
of  Nisi  Prius,  to  a  barrister,  and  it  was  a  con- 
dition of  the  order,  that  all  matters  in  difierence 
between  the  plaintiff* and  the  heir-at-law  of  the  tes- 
tator should  be  referred  in  like  manner;  and  the  ar-. 
bitrator  in  his  award  decided  that  the  plaintiff*  had 
no  claim  whatever  against  the  heir-at-law,  but  that 
a  certain  sum  was  due  to  the  plaintiff*  by  the  defen- 
dants, though  part  of  the  work  for  which  the  demand 
was  made,  and  to  which  the  award  referred,  had  been 
performed  since  the  death  of  the  testator : — Held, 
that  in  so  awarding,  the  arbitrator  had  exceeded  his 
jurisdiction.  Jones  v.  Cc^rry,  8  Law  J.  Rep.  (n.s.)  C.P. 
89;  6  Bing.  N.C.  187»  7  Sc.  106;  7  Dowl.  P.O.  299. 

A  cause,  and  all  matters  in  difference,  including 
a  suit  in  equity,  were  referred  to  an  arbitrator,  the 
coats  of  the  cause  and  of  the  suit  to  abide  the  event 
of  the  award.  The  costs  df  the  reference  were  to  be 
in  the  discretion  of  the  arbitrator.  The  suit  in 
equity  was,  among  other  things,  for  an  iig  unction  to 
stay  the  cause  at  law.  The  arbitrator  awarded  on 
several  of  the  issues  in  the  cause  for  the  plaintiffj 
with  5L  damages ;  on  others,  he  awarded  for  the  de- 
fendant, and  so  far  as  the  suit  applied  to  the  latter 
issues,  he  decided  for  the  plaintiff*,  but  awarded  that 
the  defendant  was  entitled  to  relief  in  respect  of  the 
issues  found  for  the  plaintiff*,  the  costs  of  the  suit 
and  cause  to  be  borne  by  the  respective  parties.  He 
ordered  that  proceedings  in  the  suit  should  cease, 
and  that  the  plaintiff*  should  not  take  out  execution 
for  his  damages  or  costs.  The  costs  of  the  reference 
were  to  be  home  by  the  respective  parties : — Held, 
that  the  arbitrator  did  not  exceed  his  authority  in 
staying  the  plaintiff*  from  recovering  his  costs,  be- 
cause, although  he  thereby  exercised  a  jurisdiction 
over  the  costs  of  the  cause,  it  was  the  exercise  of  a 
power  necessarily  resulting  from  the  nature  of  the 
reference.  Reeves  v.  McGregor,  8  Law  J.  Rep.  (n.8.) 
aB.  177;  9Ad.&E.676;   1P.&D.372. 

(£)  Umpibs. 

Where  arbitrators  are  empowered  by  a  submission 
bond  to  make  their  award  before  a  certain  day,  or  on 
such  other  day  as  they  may  fix,  and  in  case  of  their 
disagreement,  to  appoint  an  umpire,  who  shall  de- 
termine the  matters  in  difference  by  a  day  named,  or 
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on  such  other  day  as  he  shall  appoint,  it  is  implied 
that  the  umpire  shall  be  appointed  before  the  day 
named  for  his  determination,  in  order  to  keep  the 
power  alive,  in  case  of  disagreement  between  the 
arbitrators. 

The  term  "  disagreement"  will  be  construed  as 
synonymous  with  the  words  **  did  not  agree ;"  and 
the  facts  of  no  award  being  made  by  the  arbitrators 
by  the  day  appointed,  and  of  an  award  being  made 
after  that  day  by  the  umpire,  are  evidence  of  the  dis- 
agreement of  the  arlntrators,  and  of  the  appointment 
of  the  umpire,  under  the  power  in  the  submission 
bond.  In  re  Doddington,  8  Law  J.  Rep.  (n.s.)  C.P. 
331 ;  5  Bing.  N.C.  591 ;  7  Sc.  733;  s.c.  Doddington  v. 
Bmlward,  7  Dowl.  P.C.  640. 

Where  two  arbitrators  chose  their  umpire  by  lot^ 
and  the  parties  to  the  reference  assented  to  the  person 
being  umpire,  but  it  did  not  appear  that  each  arbi- 
trator knew  the  person  proposed  by  the  other  before- 
hand, or  that  the  parties  knew  the  course  pursued  in 
the  appointment : — Held,  that  the  appointment  was 
bad.  In  re  Greenwood^  8  Law  J.  Rep.  (N.8. )  Q. B.  1 82 ; 
9Ad.&£.699;  1P.&D.46L 

Although  a  valid  election  of  an  umpire  by  two 
arbitrators  may  be  by  lot,  where  the  parties  them- 
selves have  assented  to  that  mode  of  appointment, 
that  assent  must  be  with  a  fiill  knowledge  of  all  the 
circumstances. 

Where,  therefore,  the  fact  that  one  arbitrator 
had  before  objected  to  the  name  which  was  so  chosen, 
was  concealed  from  the  agent  of  the  one  party, — 
Held,  that  the  attendance  from  day  to  day  of  the 
agent  before  the  umpire  did  not  operate  to  make  his 
award  good. 

Queere — whether  an  agent  has  such  power  to  bind 
by  his  assent  his  principal.  In  re  Jamieeon,  5  Law  J. 
Rep.  (n.8.)  K.B.  187 ;  4  Ad.  &  E.  945. 

Where  the  appointment  of  an  umpire  by  lot,  was 
consented  to  by  the  attomies'  clerks,  but  not  by  the 
attornies  themselves,  or  their  clients,  it  was  held  bad, 
although  the  parties,  in  ignorance  of  the  mode  of 
appointment,  had  attended  the  arbitrator.  In  re 
Hodson,  7  Dowl.  P.C.  569. 

An  appointment  of  an  umpire  by  two  arbitrators, 
under  a  power  to  appoint  before  **  entering  on  the 
cause  of  the  matters  in  difierence,"  is  good,  though 
the  arbitrators  have  before  such  appointment  en- 
larged the  time. 

If  one  of  the  arbitrators  insist  upon  producing 
further  evidence,  and  the  other  refuse  to  allow  it  to 
be  done,  this  is  a  sufficient  **  disagreement"  between 
the  arbitrators  to  authorize  the  interference  of  the 
umpire.     Cudliffy,  WaUerty  2  M.  &  R.  232. 

It  is  no  objection  to  an  award,  that  the  arbitrators 
have,  in  the  absence  of  one  of  the  parties,  called  in 
the  other,  and  have  asked  him  whether  he  admitted 
or  disputed  certain  items  in  an  account,  and  have 
merely  taken  his  answer  to  that  question. 

Under  an  authority  to  arbitrators  to  call  in  a  compe- 
tent person  to  assist  tiiem  in  the  valuation  of  the  stock 
and  property  of  a  partnership,  it  is  no  objection  to 
their  award,  that  they  have  availed  themselves  of  the 
assistance  of  such  person  in  deciding  on  the  partner- 
ship accounts.  The  arbitrators,  by  adopting,  in 
terms,  the  opinions  of  such  person,  do  not  constitute 
him  an  umpire,  but  make  his  opinions  their  own, 
and  their  award  cannot  be  impeached  on  that  account. 
JndertOH  v.  Wallace,  3  C.  &  F.  26. 
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(F)  Award. 

(a)  PubfieatMu 

The  tenu  '*  publicatioD*'  m  a  submisacm  to  tabi- 
tration,  does  not  mean  that  there  shall  be  notice ;  it 
is  satisfied,  if  the  award  is  complete,  that  is,  if  the 
arbitrator  has  so  finally  adjudicated  upon  the  matters 
before  him,  that  it  is  out  of  his  power  to  alter  the 
award. 

A  submission  to  arbitration  gave  power  to  appoint 
an  umpire,  who  was  to  wuke  amd  ptMUk  his  umpir- 
age ready  to  be  delivered  to  the  parties,  or  such  of 
them  as  should  require  the  same  on  or  before  the 
lt>th  of  July.  The  award  was  duly  executed  and 
attested  on  the  11th;  and  on  the  following  day, 
notice  was  sent  to  the  attomies  of  both  parties  by  the 
umpire,  between  the  hours  of  twelve  and  one,  that 
he  was  about  to  deliver  his  award,  and  requesting 
them  to  attend  him  for  that  purpose,  at  five  o'clock 
that  evening,  which  they  accordingly  did,  when  the 
umpire  read  over  and  declared  his  award.  On  the 
same  day,  at  ten  o'clock,  a.u.,  one  of  the  parties  to 
the  reference  died: — Held,  that  the  award  was  made 
and  published  in  the  lifetime  of  both  parties.  Brooke 
v.  MUchell,  9  Law  J.  Rep.  (n.8.)  Exch.  269;  6  M.  & 
W.473;  8DowLP.C.392. 

(fr)  Form  and  CenstnictUm. 

An  award  by  one  of  two  referees  is  bad,  unless 
there  is  distinct  evidence  of  a  submission  thereto  by 
all  the  parties  to  the  reference. 

Therefore,  where  by  the  rules  of  a  race-course  all 
disputes  are  to  be  settled  by  the  two  stewards,  the 
decision  of  one  of  the  stewards  is  not  binding  without 
the  consent  of  all  the  parties  interested.  Marrifatt 
v.  Broderick,  6  Law  J.  Rep.  (n.s.)  Exch.  1  IS;  2  M.  & 
W.  369. 

In  assumpsit  on  a  builder's  bill,  the  defendant 
pleaded  payment  of  30/.,  and  payment  into  court  of 
45/.  The  cause  was  referred  to  a  surveyor,  at  Nisi 
Prius,  to  certify  for  what  amount  the  verdict  should 
be  entered.  He  certified  that  74/.  7s.  was  the  fair 
value  to  be  paid  for  the  work: — Held,  that  this 
amounted  to  a  verdict  for  the  defendant  Salter 
V.  Yatest  or  Yeatest  6  Law  J.  Rep.  (n.s.)  Exch.  67; 
2  M,  &  W.  67;  5  Dowl.  P.C.  291. 

Where,  by  agreement  of  reference,  the  arbitrator 
is  to  take  a  view  previous  to  entering  on  the  refer- 
ence, and  he  takes  such  view,  tlie  non-recital  of  it 
is  no  objection  to  his  award.  Spence  v.  Eastern 
Counties  Hailway  Company,  7  Dowl.  P.C.  697. 

On  a  referonce  of  a  cause  and  "  all  matters  in  dis- 
pute between  the  parties,"  it  is  no  objection  to  the 
award,  that  it  directs  a  stay  of  proceedings,  and  pay- 
ment of  a  sum  of  money  to  the  plaiutift  in  satisfac- 
tion of  all  demands  in  the  cause,  if  it  appears  from 
the  antecedent  part  of  the  award  that  the  arbitrator 
has  considered  me  proofs  concerning  the  matters  in 
difference,  and  that  there  is  no  other  subject  of  dis- 
pute than  that  on  which  the  action  was  brou^lit. 
Day  v.  Bonnin,  6  Law  J.  Rep.  (n.s.)  C.P.  1 ;  3  Bmg. 
N.(\219;  SSc,597. 

Where  in  a  dispute  upon  a  building  contract,  arbi- 
trators were  to  award  on  alleged  defects  in  the  build- 
ingi  on  claims  for  extra  work,  and  on  deductions  for 
omissions;  and  to  nseertain  what  bnlanee,  if  any, 
might  be  due  to  the  builder;  an  award,  ordering  a 
gn>ss  sum  to  be  paid  to  the  builder,  without  any 


decision  on  the  alleged  defecti,  waa  bdd  to  be  bad. 
In  re  Rider,  3  Ring.  X.C.  874. 

A  cause  in  which  the  defendant  had  been  held  to 
bail  for  S2L  was  referred  to  an  arbitzator,  to  whom 
also  the  question  of  costs  generally,  and  of  costs 
under  43  Geo.  3,  c  46,  was  reftrarnd.  An  award 
that  15/.  1 7s.  was  due  to  the  plaintiff  at  the  time  when 
he  held  the  defendant  to  bail ;  that  the  verdict  should 
stand  for  that  amount ;  that  the  plaintiff  had  rea- 
sonable and  probable  cause  for  holding  the  defendant 
to  bail,  (without  saying  for  what  amount,)  and  that 
the  defendant  shall  pay  the  costs  of  the  cause,  is  suf- 
ficient    Saell  V.  Bmrme,  5  N.  &  M.  645. 

An  action  to  recover  copyhold  fines  was  referred 
to  an  arbitrator,  with  power,  at  the  request  of  either 
party,  to  set  out  the  copyhold  premises,  and  to  state 
any  fects  for  the  opinion  of  the  Court  The  arbi- 
trator found  a  gross  sum  to  be  due  firom  the  dden- 
dant  to  the  plaintiff  and  he  set  out  the  copyhold 
premises,  but  omitted  to  state  the  facts  on  wluch  he 
formed  his  opinion,  although  requested  by  the 
plaintiff  to  do  so : — Held,  that  the  award  was  not  bad 
by  reason  of  this  omission,  as  the  arbitrator  was  not 
bound  to  set  out  the  facts.  fTood  v.  Holkam,  9  Law 
J.  Rep.  (x.8.)  Exch.  3;  5  M.  &  W.  674. 

A  cause  and  all  matters  in  di&rence  were  referred 
to  an  arbitrator,  who  was  to  say  what  should  be  done 
between  the  parties.  He  directed,  among  other 
things,  that  one  party  should  set  up  a  stile,  and  lay 
planks  across  a  brook  for  the  acconunodation  of  the 
public.  As  this  was  to  be  done  in  the  soil  of  another 
person,  the  Court  held,  that  the  award  was  void 
in  respect  of  that  direction.  Turner  v.  Swaimsau,  5 
LawJ. Rep. (N.S.)  Exch.  266;  1M.&W.572;  IT. 
&  6.  933. 

In  assumpsit,  for  use  and  occupation,  the  defen- 
dant pleaded  a  set-ofi^  and  in  her  particular  stated 
the  items  on  which  the  claim  was  founded,  and 
which,  by  an  agreement  between  the  parties,  was 
not  to  be  due  or  payable  before  the  1st  of  August 
1838.  Upon  the  trial  being  called  on,  on  the  27th 
of  July,  three  days  before  the  sum  claimed  to  be 
set  off  was  due,  the  case  was  referred  to  a  barrister, 
who  was  directed  by  the  order  of  reference  to  take 
into  his  consideration  and  decide  upon  all  matters  in 
difierence  between  the  parties,  including  the  claim 
of  the  defendant  in  her  set-off: — Held,  that  the 
arbitrator  was  right  in  making  his  award  upon  the 
sum  due  on  the  1st  of  August,  though  it  was  not  due 
at  the  time  when  the  plea  was  pleaded,  nor  when  the 
order  of  reference  was  made  on  the  27th  of  July, 
inasmuch  as  the  matter  came  within  the  words  of 
the  order,  and  included  the  claim  of  the  defendant  on 
her  set-off  Peteh  v.  Fountain,  8  Law  J.  Rep.  (m.s.) 
C.P.305;  5Bing.  N.C.442;  7Sc44L 

A  cause  and  all  matters  in  difference  were  re- 
ferred to  two  arbitrators,  the  costs  of  the  action, 
reference  and  award,  and  the  costs  incident  thereto, 
^  be  in  the  discretion  of  the  arbitrators.  They 
awarded,  that  the  defendant  should  pay  the  plain- 
tiff 50/.  towards  the  costs  of  the  cause  and  re- 
ference, and  that  the  plaintiff  should  pay  his  own 
and  the  defendant's  costs  in  the  cause  and  re- 
ference, to  be  taxed  as  between  attorney  and  clitnt : 
— Held,  that  the  award  was  bad,  inasmuch  as  the 
order  to  tax  costs  as  between  attorney  and  client 
was  an  excess  of  authoritv,  and  so  connected  with 
the  rest  of  the  awani  that  it  could  not  be  rejected 
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as  surplusage.  Seccombe  or  Seckham  v.  Babb,  9 
Law  J.  Rep.  (n.s.)  Exch.  65 ;  6  M.  &  W.  129 ;  8  Dowl. 
P.C.  167. 

The  plaintiff  and  defendant  entered  into  an  agree- 
ment, by  which  the  former  was  to  sell  to  the  latter 
all  his  interest,  right,  benefit,  &c.  in  certain  patent 
pin  machinery,  and  in  the  leases  of  various  premises, 
tenements,  &c.  for  the  sum  of  3,500/.,  (the  payment 
of  which,  at  two  instalments,  was  to  be  secured  by 
a  warrant  of  attorney,)  and  an  annuity  of  300/., 
payable  by  four  equal  payments,  at  certain  periods 
in  each  year,  such  annuity  to  be  secured  upon  pro- 
perty of  ample  value,  to  the  satisfaction  of  the 
plaintiff's  solicitor.  In  an  action  against  the  defen- 
dant, for  a  breach  of  the  agreement,  in  not  paying 
the  3,500/.  by  instalments  at  the  appointed  times, 
for  a  quarter's  arrear  of  the  annuity,  with  interest, 
and  for  not  giving  security  for  the  annuity,  in  which 
a  verdict  was  taken  for  the  plaintiff  for  10,000/., 
subject  to  a  reference  under  an  order  of  Nisi  Prius, 
which  authorized  the  arbitrator  to  settle  the  cause 
and  all  matters  in  difference  between  the  parties,  and 
required  the  defendant  to  pay  to  the  arbitrator  by  a 
certain  day  the  sum  of  Sf500L  on  account,  to  be  paid 
out  by  him  to  such  of  the  parties  as  he  might  think 
fit ;  if  the  money  were  not  paid,  judgment  to  be 
signed  for  the  damages  in  the  declaration,  and  exe- 
cution to  be  sued  out  for  the  sum  really  due,  &c. ; 
the  arbitrator,  after  stating  that  the  sum  of  SySOOL 
was  lodged  in  his  hands  by  the  defendant,  awarded, 
that  a  verdict  should  be  entered  for  the  plaintiff  on 
the  issues  found  in  the  cause,  and  that  he  had  sus- 
tained damages,  by  reason  of  the  premises  set  forth 
in  the  pleadings  and  of  t)ie  other  matters  in  difler- 
ence,  to  the  amount  of  6,067/.;  and  that  the  sum  of 
8,500/.,  deposited  with  the  arbitrator,  should  be  paid 
to  the  plaintiff  on  account  of  the  damages,  and  that 
the  balance  should  be  paid  by  a  certain  day :  that  tlie 
defendant  should  pay  all  costs,  and,  upon  payment 
of  damages  and  costs,  the  plaintiff  should  assign  to 
the  defendant  all  his  interest  in  the  pin  machinery, 
utensils,  leases,  &c.,  and  should  also  make  to  the 
defendant  a  release  of  the  annuity,  and  also  of  all 
arrears  of  the  annuity,  and  extinguish  the  same,  and 
give  a  release  of  all  claims  whatever  up  to  the  date 
of  the  order  of  reference : — Held,  that  the  award 
was  good  and  valid  under  the  order  of  Nisi  Prius, 
and  ought  not  to  be  set  aside.  Taylor  v.  Shuttleworth^ 
9  Law  J.  Rep.  (n.s.)  C.P.  138;  6  Bing.  N.C.  277;  8 
Dowl.  P.C.  281. 

Where  several  causes  are  referred,  "the  costs 
of  the  several  actions,  and  of  all  matters  and  things 
relating  thereto,  to  abide  the  event  of  the  award," 
and  the  arbitrator  directs  the  costs  of  each  action 
to  be  paid  to  the  successful  party  in  each  suit,  the 
award  is  good,  although  the  same  party  has  not 
succeeded  in  all  the  actions. 

After  an  award  has  been  made,  it  is  too  late  for 
the  unsuccessful  party  to  object  that  certain  infants 
have  been  parties  to  the  submission,  and  that  certain 
other  interested  persons  have  not  been  parties  to  it 
Jme$  V.  Powell,  6  Dowl.  P.C.  483. 

On  a  reference  of  all  matters  in  difference,  a  party 
put  forward  a  claim  for  a  debt,  and  also  for  contin- 
gent damages,  and  the  other  party  claimed  and  gave 
evidence  of  a  set-off  The  arbitrators  awarded  gen- 
erally, that  a  sum  of  515/.  was  due  from  the  latter 
to  the  former: — Held,  that  the  award  was  good, 


though  it  did  not  specify  how  much  had  been  allowed 
for  the  debt,  and  how  much  for  the  damages,  or 
whether  the  set-off  had  been  allowed  or  not  Brown 
V.  Croydon  Canal  Company^  8  Law  J.  Rep.  (n.s.)  GtB. 
92;  9  Ad. 8c  E.  522;  1P.&D.39L 

An  ejectment,  containing  two  several  demises  by 
different  persons,  was  referred  before  trial,  and  by 
the  order  of  reference  all  matters  in  difference  in  the 
cause  were  referred,  the  costs  of  the  suit  and  of  tlie 
reference  to  abide  the  event  of  the  award;  and  if 
the  award  should  be  in  favour  of  the  plaintiff,  he 
was  to  be  at  liberty  to  sign  judgment  m  the  same 
manner  as  if  the  cause  had  been  tried  at  Nisi  Prius, 
and  to  issue  a  writ  of  possession,  and  to  proceed  in 
the  usual  way  for  the  costs  on  such  judgment  The 
arbitrator  awarded  that  the  plaintiff  was  entitled  to 
possession  of  a  certain  part  of  the  lands  sought  to 
be  recovered,  which  part  he  described  by  metes  and 
bounds.  The  lessor  of  the  plaintiff  signed  judg- 
ment, and  proceeded  to  tax  his  costs.  Held,  that 
the  award  was  bad,  because  the  arbitrator  did  not 
state  on  what  demise  the  plaintiff  ought  to  recover ; 
and  also  because  he  did  not  award  as  to  the  residue 
of  the  lands. 

Quare — ^whether  he  ought  to  have  found  nominal 
damages.  Doe  d.  Madkina  v.  Law  or  Homer y  7  Law  J. 
Rep.  (N.s.)aB.  164;  8  Ad.  &  E.  235;  8 N.  &  P.  344. 

Where  several  issues  are  referred  to  an  arbitrator, 
it  is  not  indispensably  necessary  for  him  to  award 
on  each  issue,  if  his  intention,  as  to  each  of  them,  is 
sufficiently  clear  from  the  general  language  of  the 
award.     Hunt  v.  Hunty  5  Dowl.  P.C.  442. 

Upon  a  reference  of  an  action  on  a  promissory 
note,  and  on  an  account  stated,  to  which  the  pleas 
were,  as  to  the  first  count,  fraud  and  covin,  and  as 
to  the  second,  non  assumpsit,  the  arbitrator  found 
that  the  plaintiff  "  had  good  cause  of  action  for,  and 
was  and  is  legally  entitled  to  have,  claim,  and  re- 
cover the  sum  of,  &c.,  being  the  amount  of  the 
promissory  "note  mentioned  in  the  pleadings:" — 
Held,  that  the  award  was  bad,  as  not  disposing  of 
both  the  issues.  Gisbome  v.  Harty  8  Law  J.  Rep. 
(n.s.)  Exch.  197;  5  M.  &  W.  50;  7  Dowl.  P.C.  402. 

Where  a  cause  is  referred  to  an  arbitrator,  to 
certify  for  whom,  and  for  what  amoimt,  if  any,  the 
verdict  shall  be  entered,  he  is  not  confined  to  a 
general  verdict,  but  may  enter  it  on  the  several 
issues,  according  to  the  evidence  before  him.  Ifoof 
V.  Hoopery  4  Bing.  N.C.  449 ;  6  Sc.  28 1 ;  s.  c.  Woolfe  v. 
Coopery  6  Dowl.  P.C.  617. 

To  a  breach  of  covenant,  for  non-paymentof  an  in- 
stalment due  for  certain  work,  the  defendant  pleaded, 
first,  that  the  work  had  not  been  completed ;  secondly, 
that  the  instalments  had  been  paid.  An  arbitrator, 
to  whom  the  cause  was  referred,  awarded  a  verdict 
to  be  entered  for  the  plaintiff  on  the  first  issue, 
damages  Is.;  and  on  the  second,  damages  13«.  4</.: 
— Held,  sufficiently  certain,  and  that  it  was  not 
necessary  to  award  a  single  sum  upon  the  entire 
breach.  Smithy.  Festiniog  Railway  Company,  ^IMng, 
N.C.  23;  5SC.255. 

If,  upon  a  reference  of  a  cause  to  arbitration,  the 
costs  to  abide  the  event,  there  is  a  finding  in  favour 
of  the  defendant  upon  a  plea  which  covers  the  whole 
cause  of  action,  it  is  no  objection  to  the  award,  that 
on  other  issues  the  arbitrator  has  found  for  the 

Jlaintiff,  without  damages.  Savage  y.  JshwirtySLKvr 
.  Rep.  (n.s.)  Exch.  43;  4  M.  &  W.  530. 
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The  first  count  was  in  assumpsit  for  200^  for  horse- 
keep,  the  second  count  was  for  the  like  sum  on  an 
account  stated.  Pleas,  first,  non  assumpsit,  except  as 
to  1501. ;  second,  as  to  that  sum,  payment  The  arhi- 
trator  awarded,  that  as  to  the  first  issue,  the  verdict 
should  be  entered  for  the  plaintiff;  and  as  to  the 
second  issue,  as  fur  as  it  related  to  150/.,  he  found 
for  the  defendant,  and  as  to  the  residue  for  the 
plaintiff  He  assessed  the  damages  generally  at 
14/.  if.  dd.  Held,  that  the  arbitrator  was  not  bound 
to  distribute  the  first  issue,  so  as  to  find  for  the 
plaintiff  as  far  as  related  to  14/.  4c.  9d.,  and  for  the 
defendant  as  to  the  residue.  Bird  v.  Penrice,  9  Law 
J.  R«p.  (U.S.)  Exch.  257;  6  M.  &  W.  754;  8  DowL 
P.C.  775. 

When  two  substantial  matters  are  referred  to  an 
arbitrator,  and  he  finds  only  upon  one  of  them,  the 
award  is  bad  altogether,  as  not  being  conclusive. 

A  declaration  in  covenant  upon  an  indenture,  al- 
leged one  breach  by  non-payment  of  rent,  and  three 
by  not  repairing,  ftc  Pleas,  first,  that  the  indenture 
was  obtained  by  fraud;  second,  performance  as 
to  the  several  breaches.  The  plaintiff  traversed  the 
fraud,  and  joined  issue  on  the  pleas  of  performance, 
except  that  there  was  an.omis&ion  to  perfect  the 
issue  on  the  fourth  plea.  By  order  of  Nisi  Prius,  it 
was  directed,  that  the  jury  should  give  a  verdict  for 
the  plaintiff  on  the  first  issue,  and  damages  assessed 
on  die  first  breach  at  10/.,  and  costs  40«.,  subject  to 
the  award  of  an  arbitrator,  to  whom  the  cause  and 
all  matters  in  difference  were  referred,  to  order  and 
determine  what  he  should  think  fit  to  be  done  bv 
the  parties  respecting  the  matters  in  dispute,  with 
Uberty  for  him  to  amend  the  record,  the  costs  of  the 
cause  to  abide  the  event  of  the  award,,  and  the  costs 
of  the  reference  and  award  to  be  in  the  arbitrator's 
discretion.  The  award  recited,  that  the  only  matter 
in  difference,  besides  tlu  cause,  was  a  claim  of  20/. 
rent;  and  the  arbitrator  awarded^  that  the  verdict 
on  the  first  issue,  and  the  assessment  of  10/.  on  the 
first  breach,  should  stand,  and  found  for  the  plaintiff 
on  the  three  other  issues,  and  assessed  damages 
upon  each,  directing  the  verdict  to  be  entered  for 
the  aggregate  of  the  damages  on  the  four  breaches ; 
he  also  directed  that  the  defendant  should  pay  20/. 
for  rent,  and  that  the  plaintiff  should  expend  193/.  6«. 
in  repairs,  for  which  purpose  he  should  have  power 
to  enter  on  the  premises;  and  that  the  defendant 
should  pay  the  costs  of  the  reference  and  award : — 
Held,  that  the  award  was  entirely  bad,  the  arbitrator 
having  no  power  to  Increase  the  verdict,  and,  there- 
fore, not  having  determined  the  matter  in  dispute. 
Hayward  v.  Phillips,  6  Ad.  &  E.  119 ;  1  N.  &  P.  288 ; 
6  Law  J.  Rep.  (n.s.)  K.B.  110. 

Where  a  cause  and  all  matters  in  difference  were 
referred  to  an  arbitrator,  and  by  his  award  he  merely 
directed  a  verdict  to  be  entered  in  favour  of  the 
plaintiff  for  one  entire  sum,  the  award  was  held  not 
final,  and,  therefore,  bad.  Gyde  v.  Boucher,  5  Dowl. 
P.C.  127. 

An  action,  for  certain  commission  on  the  purchase 
of  land,  and  all  matters  in  difference  between  the 
parties,  were  referred  to  arbitration ;  the  costs  of 
the  suit,  the  reference  and  award,  and  aU  other  costs, 
to  abide  the  event;  final  judgment  to  be  entered  up 
for  the  plaintiff  or  defendant,  according  to  the  award, 
for  any  damages  or  costs  awarded  to  either  of  them, 
and  execution  to  issue.     The  arbitrator  awarded. 


that  the  plaintiff  had  no  cause  of  action  against  die 
defendant,  and  that  the  plaintiff  should  pay  to  the 
defendant  the  sum  of  SSL  13<.  4^,  which  he  found 
to  be  due  and  owing  from  the  plaintiff  to  the  defen- 
dant The  arbitrator  then  declared,  that  his  award 
was  not  intended  to  exclude  the  plaintiff  from  the 
receipt  of  his  commission  on  certain  land  purchased, 
to  which  he  would  be  entitled  under  a  certain  agree- 
ment:— Held,  that  the  arbitrator  had  no  power 
given  him  to  order  a  verdict  to  be  entered,  but 
merely  to  decide  whether  the  plaintiff  had  any  cause 
of  action  against  the  defendant ;  and  that  the  award 
was  sufficiently  finaL  Harding  v.  Forshaw,  1  M.  & 
W.416;  4  Dowl.  P.C.  761;  1T.&G.472. 

A  cause,  and  all  matters  in  diflerence,  having 
been  referred,  the  arbitrator  awarded  a  sum  fiff 
damages;  and  reciting,  that  the  parties,  among 
other  matters  in  difference,  had  referred  it  to  him  to 
adjudge  whether  certain  grates,  locks,  bolts,  and 
fastenings  were  part  and  parcel  of  premises  demised 
by  the  defendant  to  the  plaintiff  and  further,  to  order 
and  adjudge  what  should  be  done  to  make  a  final 
end  and  determination  of  such  matters  in  difference ; 
he  awarded,  that  the  fixtures  in  question  were  part 
of  the  demised  premises,  that  they  had  been  removed 
by  the  plaintiff,  and  applied  to  his  own  use,  and  that 
the  plaintiff  should  *'fix  and  set  up  other  grates, 
locks,  bolts,  and  fastenings  in  the  place  of  such  as 
were  removed*' : — Held,  bad,  for  exceeding  the  au- 
thority given  to  the  arbitrator,  and  for  uncertainty. 
Price  V.  Popkin,  8  Law  J.  Rep.  (n.b.)  Q.B.  198 ;  10 
Ad.  &  E.  139;  2  P.  &  D.  304. 

Where  a  verdict  was  taken  for  the  plaintiff  for 
2,000/.,  subject  to  a  reference  of  all  matters  in  dif- 
ference to  an  arbitrator,  who  had  power  to  set  aside 
the  verdict  or  reduce  the  damages,  and  he  awarded 
that  the  plaintiff  was  entitled  to  demand  90/.  of  the 
defendant,  and  the  defendant  was  entitled  to  set  oft 
SOL  in  respect  of  joumies,  &c.,  in  his  plea  and 
notice  of  set-off,  and  that  he  should  deliver  up  cer- 
tain securities  to  the  plaintiff: — Held,  that  the  award 
stated  with  sufiSicient  certainty  the  amount  for  which 
the  verdict  was  to  be  entered.  Piatt  v.  Hall,  6  Law 
J.  Rep.  (n.b.)  Exch.  144;  2  M.  &  W.  391 ;  5  DowL 
P.C.  58a 

On  the  trial  of  a  cause,  a  verdict  was  taken  for 
3,000/.,  subject  to  a  reference ;  the  arbitrator  to  direct 
a  verdict  for  plaintiff  or  defendant,  as  he  should 
think  proper ;  and  to  determine  all  matters  in  dif- 
ference, except  as  to  costs,  the  settlement  of  which 
was  provided  for  by  the  order  of  reference.  The 
arbitrator  directed  a  verdict  to  be  entered  for  the 
plaintiff  (not  saying  for  how  much),  and  that  defen- 
dant should,  at  a  time  and  place  named,  pay  plaintiff 
or  his  attorney  260/. : — Held,  an  uncertain  award. 
Martin  or  Martin  v.  Burge,  4  Ad.  &  E.  973 ;  6  N.  & 
M.  201. 

An  award  directed  interest  to  be  paid  from  the 
last  settlement  that  took  place  in  the  lifetime  of 
M  T.  An  action  having  been  brought  upon  the 
award,  and  it  appearing  that  the  date  of  Uiat  last 
settlement  was  not  in  dispute,  the  Court  afterwards 
refused  to  disturb  a  verdict  given  for  the  plaintiff: 
the  award  not  being  necessarily  uncertain.  Plummer 
V.  Lee,  6  Law  J.  Rep.  (n.s.)  Exch.  141;  2M.&W. 
495 ;  5  DowL  P.C.  755. 

Assumpsit;  pleas,  non  assumpsit,  payment,  and 
set-off.    The  cause,  and  all  matters  m  difference, 
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were  referred  to  an  arbitrator,  who  ordered  the  ver- 
dict to  be  entered  for  th^  defendant,  and  found,  that 
no  other  matters  in  difference  were  brought  to  his 
notice.  Award  set  aside,  on  the  ground  tiiat  it  was 
inconsistent,  at  all  events  as  regarded  the  issues  on 
non  assumpsit  and  set-o£  Fenton  v.  Dimes,  9  Law 
J.  Rep.  (M.S.)  Q.B.  297. 

Certain  di£ferences  as  to  the  terms  on  which  a 
lease  should  be  renewed  by  a  corporation  to  their 
lessee,  and  also  as  to  the  boundaries  of  property 
held  under  the  lease,  were  referred  to  two  arbitra- 
tors, who  awarded  that  the  corporation  should  put 
the  premises  in  good  tenantable  repair,  to  the  satis- 
faction of  one  J  S,  a  builder,  and  should  grant  a 
lease  of  the  premises  at  a  certain  rent,  which  should 
contain  covenants  to  keep  the  premises,  they  having 
been  first  repaired  by  the  lessors,  in  good  repair : — 
Held,  that  the  award  was  bad,  not  being  final,  in 
consequence  of  the  reference  of  the  repairs  to  the 
judgment  of  a  third  person. 

Qtuere — ^whether  the  arbitrators  had  authority  to 
order  the  corporation  to  repair  the  premises  previous 
to  the  granting  of  the  lease.  Tom  tin  v.  Fordwich 
{Mayw)j  5  Law  J.  Rep.  (m.b.)  K.B.  209 ;  5  Ad.  &  £. 
147;  6N.&M.594. 

A  sheriff  having  taken  goods  in  execution  upon 
premises  belonging  to  parties  who  claimed  a  portion 
of  the  goods,  a  Judge  at  chambers,  upon  the  hearing 
of  an  interpleader  rule,  made  an  order,  with  consent 
of  parties,  '*  that  the  goods  not  claimed  should  be 
pointed  out  by  the  claunants,  and  should  be  forth- 
with removed  and  sold,  and  the  proceeds  from  such 
sale  paid  to  the  execution  creditor;  that  security 
should  be  given  to  the  sheriff  for  the  amount  of  the 
levy,  and  that  the  sheriff  should  withdraw  forthwith ; 
and  that  all  matters  in  difference  between  the  claim- 
ants and  the  execution  creditor,  and  the  claimants 
and  the  sheriff,  should  be  referred  to  arbitration:" 
— Held,  that  an  award  directing  that  the  claimants 
should  retain  possession  of  some  of  the  articles 
claimed  by  them  as  their  own  property,  and  that  the 
residue  should  be  returned  to  the  sheriff,  was  suffi- 
ciently  final  and  certain  with  respect  to  the  goods 
so  directed  to  be  returned,  as  the  arbitrator  had  no 
power  to  give  directions  as  to  the  subsequent  dis- 
posal of  those  goods,  but  the  sheriff  must  proceed 
with  the  execution.  Smitk  v.  Pindtr,  6  Law  J.  Rep. 
(n.8.)  Exch.  232. 

An  arbitrator,  to  whom  a  cause  and  all  matters  in 
difference  were  referred,  set  out  all  the  facts  upon 
the  face  of  his  award,  and  then  awarded,  that  the 
plaintiff  had  no  cause  of  action  against  the  defendant; 
and  that  he  had  determined  the  action  in  favour  of 
the  defendant ;  and  after  disposing  of  a  plea  of  set- 
ofS,  and  awarding  by  whom  the  costs  of  the  reference 
should  be  paid,  concluded  thus — **  But  if  the  Court 
shall  be  of  opinion,  upon  the  facts  hereinbefore 
stated,  that  the  plaintiff  is  entided  to  reeover  in  the 
action,  then  I  determine  the  action  in  favour  of  the 
plaintiff^  and  order  and  award  that  the  defendant 
pay  damages  ta  the  plaintiff,  to  the  amount  of  1«.> 
andalsopay  tothe  plaintiffhiscostsof  the  reference :" 
Held,  that  the  ai^itrator  having  come  to  a  decision 
of  his  own,  the  award  was  sufficiently  final,  and  that 
the  alternative  part  might  be  rejected.  Barton  v. 
Rmuou,  7  Law  J.  Rep.  (n.s.)  Exch.  86;  3  M.  &  W. 
322;  6  Dowl  P.C.  384. 

By  an  order  of  Nisi  Prius,  certain  actions  and  all 


matters  in  di^renoe  between  the  parties  were 
referred  to  arbitration.  The  arbitrator  made  hia 
award  respecting  the  subject-matter  of  the  actions, 
and  adjudicated  upon  other  matters  in  difference; 
but  although  he  was  informed  that  an  action  was 
brought  against  one  of  the  litigating  parties,  which 
was  still  pending,  and  that  the  subject  of  such  action 
was  one  of  the  matters  in  dispute,  he  made  no  adju- 
dication, and  came  to  no  decision  upon  it : — Held, 
that  the  award  was  bad,  notwithstanding  the  arbi- 
trator had  directed  mutual  releases  to  be  given. 
SUme  V.  PhilUpt,  7  Law  J.  Rep.  (n.s.)  C.P.  54;  4 
Bing.N.C.S7;  6Sc.276;  6  DowLP.C.  247. 

A  cause  was  referred  to  arbitration  by  agreement, 
and  the  costs  of  the  reference  were  to  abide  the 
event  of  the  award,  but  there  was  no  provision  as  to 
the  costs  of  the  action.  There  were  issues  in  the 
cause  upon  pleas  of  the  general  issue  and  s^t-off 
The  arbitrator  found,  that  the  plaintiff  was  *'  not 
entitled  to  recover,  and  that  he  had  not  any  cause  of 
action:" — Held,  that  the  agreement  of  reference 
meant  that  the  costs  of  the  reference  should  abide 
the  general  event  of  the  award,  and  not  the  event  aa 
to  the  particular  issues;  and  that  if  either  party 
required  a  distinct  finding  upon  those  issues,  it 
should  have  been  so  stated  to  the  arbitrator ;  and, 
therefore,  that  the  award  was  final.  DucHporth  r. 
Harruonf  8  Law  J.  Rep.  (n.b.)  Exch.  41 ;  4  M.  & 
W.432;  7  DowLP.C.  7  L 

(c)  Effect  qf,  and  within  what  Time  to  be  made. 

It  is  not  competent  to  a  party  to  move  the 
Court  to  enter  judgment  non  obstante,  where  the 
arbitrator  has  decided  the  matter  without  raising 
the  point,  upon  which  such  motion  is  made,  upon 
the  face  of  the  award.  His  award  is  final,  and  puts 
an  end  to  the  proceedings.  Steeple  \.  BontaU,  6  Law 
J.  Rep.  (M.8.)  K.B.  188 ;  4  Ad.  &  E.  950. 

Wherein  an  action  of  ejectment  an  arbitrator  award- 
ed generally,  that  a  verdict  should  be  entered  for  the 
plaintiff,  and  delivered  at  the  same  time  a  paper,  in 
which  he  expressed  his  opinion,  that  the  plaintiff 
was  oititied  to  recover  a  portion  only  of  the  premises 
comprised  in  the  declaration,  the  Court  refused  to 
amend  the  poetea  by  confining  it  to  that  portion. 
Doe  d.  Oxenden  v.  Cropper,  8  Law  J.  Rep.  (n.s.)  Q.B. 
241;  10Ad.&E.  197;  2  P.  &  D.  490. 

Where  the  jury  process  was  returnable  in  Trinity 
term,  and  the  certificate  was  made  in  October,  the 
Court  refused  to  set  it  aside,  the  party  not  having 
withdrawn  from  the  reference  on  that  ground. 
Salter  v.  Yates  or  Yeales,  6  Law  J.  Rep.  (n.s.)  Exch. 
67 ;  2  M,  &  W.  67 ;  6  DowL  P.C.  291. 

Under  die  3  &  4  Will  4,  c.  42,  s.  39,  tiie  Court 
or  a  Judge  has  the  power  to  enlarge  the  time  for  an 
arbitrator  to  make  his  award,  although  the  order  of 
reference  does  not  contain  any  such  power,  and  there 
has  been  no  revocation  of  the  arbitrator's  authority. 
Potter  V.  Newman,  5  Law  J.  Rep.  (n.s.)  Exch.  93,  n.; 
2  C.  M.  &  R.  742;  1  T.  &  G.  29 ;  4  DowL  P.C.  504. 

The  Court  sitting  in  Banc  out  of  term,  under  the 
statute  1  &  2  Vict  e.  32,  have  not  power  to  enlarge 
the  time  appointed  for  sending  a  commission  to  a 
foreign  country,  or  to  alter  the  period  within  which 
an  award  is  to  be  made.  De  Rossi  v.  Pol/till,  9  Law  J. 
Rep.  (n.b.)  C.P.  334. 

Notice  in  writing,  or  in  any  particular  form,  of 
the  enlargement  of  the  time  for  making  the  award 
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bf  Am  nBpiie,  b  not  necessary:  knowledge,  not 
■■tiec  off  the  fact,  being  all  that  is  required.  In  re 
iHddmgtm,  %  Law  J.  Rep.  (h.8.)  C.P.  331 ;  5  Bing. 
HJC.  6BI;  7  Sc  73S ;  7  DowL  P.C.  640. 

An  aibiuator  lud  power  to  enlarge  the  time,  but 
»•  Mode  was  pointed  out  by  which  he  was  to  express 
the  enlafgcBseBL  Shortly  before  the  expiration  of 
the  pcfiod  widua  winch  the  award  should  have  been 
he  appointed  another  meeting  to  be  held  on 
day,  in  the  presence  of  the  agents  of 
bach  pertifs,  who  made  no  objection,  and  executed 
hsa  mmmrA  on  that  dar : — Held,  that  such  conduct 
mmmmattd  to  a  doe  cnlatgement  of  the  time.  Bttrley 
r.  MUfketu^  i  1mm  i.  Rep.  (*.«.)  Exch.  92 ;  1  M.  & 
W.  1^;  1  T.  fr  G.  413;  4  DowL  P.C.  2d5. 

A  eanse  was  lefeiied  by  a  Judge's  order,  which 
gave  the  arbitntor  power  to  enlarge  the  time  for  his 
awnrdly  by  indorsement  upon  the  order.  Wishing 
to  enkfge  the  time,  he  applied  to  the  plaintiff's 
atlotney  for  a  form  of  enlargement,  and,  from 
his  tnatmettOBa,  wrote  on  the  back  of  the  order — 
^  1  direct  that  a  nale  of  this  court  shall  be  applied 
1m,  to  enable  me  to  enlaige  the  time  for  making 
my  award."  No  mle  was  applied  for,  but  the  refer- 
ence was  afterwards  proceeded  with,  and  attended, 
without  objection,  by  both  parties : — Held,  a  suffi- 
cient enlargement  Hallett  v.  HaUett,  8  Law  J.  Rep. 
(n.s.)  Exch.  174 ;  5  M.  &  W.  25 ;  7  Dowl.  P.C.  889. 

Where  the  arbitrator  had  power  to  enlarge  the 
time  for  making  his  award,  and  the  order  of  refer- 
ence, together  with  an  indorsement  enlarging  the 
time,  and  a  date  to  the  indorsement,  was  made  a 
mle  off  eoort ;  it  was  held,  that  upon  moving  for  an 
attachment  for  non-performance  of  the  award,  an 
affidavit  that  the  enlargement  was  duly  made,  was 
unnecessary*  Barton  v.  lUmsan^  7  Law  J.  Rep.  (n.s.) 
Exch.  S6;  3  M.  &  W.  322 ;  6  Dowl.  P.C.  384. 

(d)  Petformance. 

If  arbitrators  direct  that  to  be  done,  which  would 
make  the  party  a  trespasser,  or  render  him  liable 
to  an  action,  such  direction  amounts  to  a  dispen- 
sation of  the  performance  of  the  award.  .  In  re 
DotUingUm,  8  Law  J.  Rep.  (n.s.)  C.P.  381 ;  5  Bing. 
N.C,  591 ;  7  He.  733 ;  s.  c  Doddingtom  v.  Baihoard, 

7  DowL  P.C.  040. 

(e)  Setting  aside. 

In  a  rule  for  setting  aside  an  award,  a  state- 
ment, in  general  termn,  of  the  grounds  of  objection 
is  insufficient  t  as,  that  the  award  is  not  final,  that 
the  arl>itrator  has  exceeded  his  authority,  that 
the  awsrd  is  uncertain,  or  that  the  arbitrator  has 
not  awarded  on  all  the  matters  referred  to  him. 
Gray  v.  Leaf,  H  DowL  P.C.  054. 

Applications  to  set  aside  awards,  made  under  a 
Judge's  order  of  reference,  are  now  put  on  the  same 
footing  as  to  time,  as  awards  made   under  the 

8  &  9  Will.  3{  but  if  the  party  affected  has  no 
notice  of  the  award  sufficiently  early  to  enable  him 
to  move  within  the  time  allowed  by  the  act,  he  may 
move  to  set  it  aside  in  the  term  next  after  the  notice. 

A  reference  was  made  to  two  arbitrators,  and  an 
umpire  wsa  to  he  chosen  by  them,  who  was  to  be 
present,  «nd  decide  each  reference  as  it  might 
ariiie,  «nd  eithi'r  might  make  an  award.  The 
umpire  in  the  presence  of  the  arbitrators,  disallowed 
the  plaintiff  part  of  his  claim,  which  made  the 


balance  in  favour  of  the  defendant ;  and  afterwards, 
without  notice  to  the  arbitrators  or  defendant,  made 
his  award  in  favour  of  the  plaintiff  The  Court  set 
aside  the  award.  Potter  v.  Neumian,  4  DowL  P.C.  504. 

Where  a  cause  and  other  matters  in  dii&rence 
are  referred  at  Nisi  Prius,  a  motion  to  set  aside  the 
award  may  be  made,  though  four  days  have  elapsed 
in  term  after  its  publication.  Moore  v.  Butlhif  7  Law 
J.  Rep.  (h.8.)  aB.  20 ;  7  Ad.  &  E.  595 ;  2  N.  &  P. 
438 :  s.  P.  Jlffor^ta  or  Martin  v.  Btirge,  4  Ad.  &  £. 
973 ;  0  N.  &  M.  201. 

It  may  be  made  at  any  time  during  the  term  next 
after  the  publication  of  the  award. 

A  rule  to  set  aside  an  award  was  drawn  up  on 
reading  ''the  affidavit  of  the  defendant,  and  the 
paper  writing  thereto  annexed  ;*'  and  the  affidavit  in 
support  of  the  rule  stated  facts  to  shew,  that  the  paper 
wnting  was  a  copy  of  the  award : — Held,  sufficient 
Haywardy,  PhUUps,  0  Law  J.  Rep.  (n.s.)  K.B.  110 ; 
0  Ad.  &  £.  119;  1  N.&  P.  288.  Andsee,8.p..^ara6y 
v.  Pnmdloekt  3  Law  J.  Dig.  25. 

But  where  a  cause  only  is  referred,  and  a  ver- 
dict entered,  a  motion  to  impeach  the  award  must 
be  made  within  the  first  four  days  of  the  following 
term.  Lyng  v.  Sntton,  3  Sc.  187 ;  5  Dowl.  P.C.  39. 

And  m  order  to  set  aside  an  award  at  common 
law,  very  strong  reasons  must  be  shewn  for  not  ap- 
plying within  ue  first  four  days  of  the  term  next 
after  the  making  of  the  award. 

An  application  to  set  aside  an  award  made  under 
9  &  10  WilL  3,  c.  15,  must  be  made  before  the  last 
day  of  the  next  term  after  the  publication  of  the 
avnud ;  and  if  the  submission  is  not  made  a  rule  of 
court,  until  a  subsequent  term,  it  is  too  late  to  disturb 
the  award.  Reynolds  v.  Askew,  6  Dowl.  P.C.  082. 

Where  a  motion  to  set  aside  an  award  pursuant 
to  9  &  10  Will  3.  c.  15,  was  made  in  the  second 
term  after  publication,  it  was  held  to  be  too  late, 
although  the  opposite  party  had  improperly  caused 
a  portion  of  the  delay,  by  preventing  the  submis- 
sion from  being  made  a  rule  of  court  Smith  v.  Blake, 
8  Dowl.  P.C.  133. 

Where  an  arbitrator,  to  whom  a  cause  is  referred, 
finds  a  verdict  for  the  plaintiff  in  a  certain  sum, 
and  then,  at  the  request  of  the  parties,  states  facts 
to  raise  a  question  of  liability  to  the  whole  or  a 
reduced  amount :  a  motion  to  enter  a  verdict  for  the 
lesser  sum  is  in  effect  a  motion  to  set  aside  the 
award,  and  must  be  made  within  the  time  limited 
for  that  purpose.  Anderson  v.  Fuller^  8  Law  J.  Rep. 
(N.s.)  Exch.  48 ;  4  M.  &  W.  470 ;  7  Dowl  P.C.  51. 

To  a  declaration  for  goods  sold  and  delivered, 
work  and  labour,  money  paid,  and  on  an  account 
stated,  the  defendant  pleaded  as  to  all,  except  102/. 
2#.  9d.,  non  assumpsit ^  a  set-off  for  1001.  for  money 
had  and  received  to  defendant's  use,  and  on  an  ac- 
count stated,  and  payment  into  court  of  102/.  2s.  9d. 
The  plaintiff  replied  nil  debet  to  the  set-off,  and  da- 
mages ultra.  The  cause  and  ail  matters  in  difference 
were  referred  to  an  arbitrator,  who  awarded  that  the 
verdict  should  be  entered  on  both  the  issues  joined 
between  the  parties,  so  far  as  the  same  applied  to 
the  several  counts  of  the  declaration,  except  the 
count  for  money  paid  for  the  plaintiff^  and  so  far 
as  the  same  applied  to  that  count  for  the  de- 
fendant; and  he  assessed  the  plaintifTs  damages 
on  the  issues  found  for  him,  at  19/.  5s,  Id.:  — 
Held,  that  the  arbitrator  was  wrong  in  finding  the 
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issue  ou  the  set-off  for  the  defendant  on  the  third 
count,  as  it  was  pleaded  to  the  whole  declaration,  and 
could  not  be  divided.  But  as  such  finding  was  in 
favour  of  the  defendant,  the  Court  refused  to  set 
aside  the  award  at  his  instance,  and  had  no  power 
to  correct  it,  so  as  to  prevent  the  plaintiff  from  pay- 
ing the  costs  of  the  issue  found  for  the  defendant. 
Moore  v.  ButUn,  7  Law  J.  Rep.  (n.s.)  Q.B.  20 ;  2  N. 
&  P.  436 ;  7  Ad.  &  E.  595. 

Where  the  objections  are  apparent  on  the  award, 
a  motion  may  be  made  to  set  aside  the  judgment, 
by  which  it  was  sought  to  enforce  it,  although  the 
time  for  setting  aside  the  award  has  elapsed,  by 
analogy  to  the  practice  where  an  attachment  is 
moved  for.  Doe  d.  Madkins  v.  Law  or  Horner^  7  Law 
J.  Rep.  (n.s.)  aB.  164 ;  8  N.  &  P.  344;  8  Ad.  &  £. 
285.     " 

Where  an  arbitrator,  pursuant  to  a  power  re- 
served to  him  by  a  aubmission,  enlarges  the  time 
for  making  his  award,  the  enlargement  is  to  be 
considered  as  part  of  the  original  submission,  and 
must  be  made  part  of  the  rule  of  court,  in  order  to 
move  to  set  aside  the  award. 

Where  two  parts  of  a  deed  of  submission  to  arbi- 
tration were  executed,  and  the  arbitrator  indorsed 
the  enlargements  of  the  time  for  making  his  award 
on  one  only,  the  Court  compelled  the  party  in  whose 
possession  diat  part  was,  to  make  it  a  rule  of  court 
Smiih  v.  Blake,  8  DowL  P.C.  180. 

A  petition  being  presented  to  confirm  an  award, 
it  is  not  competent  to  the  other  party  on  that  peti- 
tion to  shew  grounds  for  setting  the  award  aside : 
the  proper  course  is  for  him  to  present  another 
petition  for  that  purpose.  Mount  Norru  v.  Phaire, 
5  Law  J.  Rep.  (n.b.)  Ch.  2. 

An  action  against  the  defendant,  for  board  and 
lodging  and  money  advanced,  &c.  to  the  defendant's 
wife,  to  which  the  defendant  pleaded  non  assumpsit, 
was  referred  by  order  of  Nisi  Prius.  The  arbitra- 
tor received  evidence  of  the  wife's  adultery,  and 
directed  the  verdict  to  be  entered  for  the  defendant: 
— Held,  that  the  award  could  not,  therefore,  be  set 
aside,  as  the  parties  were  bound  by  the  decision  of 
the  arbitrator,  upon  a  point  of  law.  Symes  v.  Good^. 
feUow,  5  Law  J.  Kep.  (n.s.)  C.P.  153;  2  Bing.  N.C. 
532;  2SC.769;  4  DowL  P.C.  642. 

It  is  no  ground  for  impeaching  an  award  that  the 
arbitrator  has  been  mistaken  in  point  of  law  as  to 
the  admissibility  of  evidence.  Armstrong  y.  Marshall, 
4  Dowl.  P.C.  593. 

An  action  on  the  case  against  an  attorney,  for 
negligently  preparing  a  conveyance  of  land  to  the 
plaintifl^  was  referred  to  an  arbitrator,  with  all 
matters  in  difference.  The  plaintiff's  case  on  the 
reference  was,  that  many  words  in  the  deed  were 
written  on  erasures,  which  were  not  noticed  in  the 
attestation;  that  the  deed  was  in  other  respects 
incorrect  and  improperly  prepared;  and  that,  by 
reason  thereof^  the  plaintiff  was  prevented  from 
mortgaging.  The  arbitrator  ordered  a  verdict  to 
be  entered  for  the  defendant,  and  awarded  that  it 
was  proved  before  him  that  the  erasures  in  the  con- 
veyance mentioned  in  the  pleadiugs,  were  made 
before  the  deed  was  executed.  On  motion  to  set 
aside  the  award,  o^  the  ground  that  the  facts  therein 
stated  did  not  warrant  a  finding  for  the  defendant, 
— Held,  that  the  above  statement  of  fact  by  the 
arbitrator  did  not  shew  that  his  decision  proceeded 


on  that  fact;  and,  therefore,  that  no  ground  ap- 
peared for  reviewing  his  award.  Lancaster  v.  He- 
mington,  4  Ad.  &  £.  345 ;  5  N.  &  M.  538. 

Where  an  inquiry  was  made  of  the  arbitrator^ 
(with  the  avowed  purpose  of  bringing  the  matter 
before  the  Court,)  as  to  the  grounds  of  his  decision, 
and  he  stated  his  idea  of  the  jurisdiction  given  him 
by  the  Court,  and  of  the  principle  on  which  he  waa 
bo\md  to  decide,  which  waa  erroneous : — Held,  that 
such  disclosure  by  the  arbitrator  gave  the  Court 
authority  to  examine  the  award ;  and  that  the  case 
formed  an  exception  to  those  in  which  the  parties 
referred  the  law  and  fact  to  an  arbitrator,  by  whose 
decision  they  were  consequently  bound,  and  the 
grounds  of  which  the  Court  would  not  examine. 
Jones  V.  Carry y  8  Law  J.  Rep.  (n.b.)  C.P.  89 ;  5  Bing. 
N.C.  187;  7  Sc.  106;  7  Dowl.  P.C.  299. 

Where  on  the  trial  of  a  cause  before  the  under* 
sherifi^  a  verdict  was  taken  for  the  plaintiff  subject 
to  a  reference,  both  parties  consenting  that  the 
arbitrator  should  have  power  to  order  a  verdict 
to  be  entered  for  either  party,  the  Court  set  aside 
the  verdict  and  judgment,  but  not  the  award,  on 
the  ground,  that  the  parties  had  no  authority  to 
consent  to  a  verdict  being  so  entered,  the  sheriff 
being  bound  to  try  the  cause,  he  having  no  power 
to  delegate  his  auuority.  Wilson  v.  Thorpe^  9  Law 
J.Rep.(N.s.)£xch.232;  6M.&W.72L 

By  the  terms  of  a  submission  to  arbitration,  the 
arbitrators  were  to  be  at  liberty  to  proceed  ex  parte 
in  case  of  the  non-attendance  of  either  of  the  parties 
or  of  their  witnesses,  after  six  days'  previous  notice, 
in  writing,  under  the  hands  of  such  arbitrators,  or 
two  of  them.  The  arbitrators,  in  ignorance  of  such 
condition,  proceeded  to  the  examination  of  a  witness 
then  about  to  leave  the  country,  giving  but  a  verbal 
notice  of  one  day  to  the  defendant,  who  refused  to 
attend,  and  protested  against  the  examination.  The 
arbitrators,  when  made  acquainted  with  the  condi- 
tion, expunged  the  evidence,  and  came  to  their 
conclusion,  iminfluenced  by  any  statement  made 
by  the  witness : — Held,  that  the  subsequent  attend- 
ance by  the  defendant  at  the  meetings  of  the  arbitra- 
tors, his  examination  and  cross-examination  of 
witnesses,  and  his  allowing  the  matter  to  proceed 
to  an  award  without  insisting  upon  the  objection, 
amounted  to  a  waiver  of  the  irregularity;  and  a 
rule  for  setting  aside  the  award  was  discharged, 
with  costo.  kmgwell  v.  EUiotty  8  Law  J.  Rep.  (n.s.  ) 
C.P.  241;  7  Dowl.  P.C.  423. 

An  award  directed  the  defendant  to  pay  the  plain- 
tiff a  certain  sum  of  money,  and  the  plaintiff  to  lay 
out  a  certain  sum  of  money  on  premises  which  the 
defendant  held  as  lessee  of  ihe  plaintifiEl  The  plaia- 
tifi^  after  waiting  some  time,  laid  out  the  money  on 
the  premises,  with  the  knowledge  of  the  defendant, 
and  agreed  to  abstain  from  enforcing  the  award 
against  the  defendant  for  a  week,  at  the  request  of 
the  attorney  for  the  latter : — Held,  that  there  was 
no  waiver,  by  the  defendant,  of  any  objections  to  the 
award. 

So  where  the  defendant  had  attended  the  taxation 
of  costs  under  the  award,  and  had  applied  to  the 
plaintiff  for  delay  of  execution,  which  application 
was  acceded  to  by  the  plaintiff  on  terms  which  the 
defendant  did  not  accept  Hayward  v.  PhilUps,  6 
Law  J.  Rep.  (n.b.)  K.B.  110;  6  Ad.  &  £.  119;  1 N. 
&  P.  288. 
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The  Court  has  no  power,  under  the  3  &  4  Will.  4, 
c.  42,  B.  39,  to  compel  parties  to  proceed  with  a  refer- 
ence, where  the  time  for  making  the  award  has  been 
intentionally  allowed  to  expire.  Doe  d.  Jom*  ▼. 
Powell,  7  DowL  P.O.  539. 

After  the  lapse  of  four  years  from  the  making  of 
an  award,  the  Court  will  not  grant  an  attachment  for 
its  non-performance,  without  an  affidavit  explaining 
the  delay.     Storey  v.  Garry,  8  DowL  P.C.  299. 

Where  an  award  finds  a  certain  sum  to  be  due, 
but  does  not  order  that  sum  to  be  paid,  an  attach- 
ment cannot  be  obtained  for  the  non-payment 
thereof!     Seaward  r.  Howey,  7  DowL  P.C.  818. 

Where  an  award  directed  one  of  the  parties  to  the 
submission  to  pay  money  to  a  stranger,  the  Court 
would  not  grant  an  attachment  for  non-pajrment  at 
the  instance  of  the  stranger.  In  re  Skeete,  7  DowL 
P.C.  618. 

Under  an  agreement  of  reference,  a  sum  was 
awarded  to  be  paid  by  plaintiff  to  defendant ;  and 
afterwards  the  agreement  was  made  a  rule  of  court: 
— Held,  that  the  plaintiff  could  not,  by  yirtue  of 
the  rule  of  court,  issue  execution  for  the  sum,  under 
Stat  1  &  2  Vict  c.  110,  s.  18,  that  clause  being  ap- 
plicable for  such  purpose  only  where  the  money 
payable  by  the  rule  is  expressed  in  the  rule  itsel£ 
Joties  y.  WiUiams,  11  Ad.  &  £.  175. 

Where  an  award  directs  a  certain  sum  of  money 
to  be  paid  on  a  certain  day,  and  the  demand  of  pay- 
ment is  not  made  until  a  subsequent  period,  the 
Court  will,  notwithstanding,  grant  an  attachment  in 
case  of  non-payment  In  re  Craike,  7  DowL  P.C.  603. 

A  cause  was  referred  to  two  arbitrators,  who  had 
power  to  appoint  an  umpire ;  the  costs  of  the  cause 
to  abide  the  event :  and  each  of  the  parties  bound 
himself  to  stand  to,  obey,  and  keep  the  award  of 
the  said  two  arbitrators  and  their  umpire,  so  as  the 
award  of  the  arbitrators  and  their  umpire  be  made 
before  a  certain  day.  An  award  was  made  by  the 
two  arbitrators  only;  and  they  found  two  issues  for 
the  plaintiff  and  one  for  the  defendant,  and  directed 
**  that  the  costs  of  the  said  cause,  and  the  several 
issues  found  therein,  shall  be  paid  to  the  plaintifl^ 
or  to  the  party  entitled  thereto:" — Held,  that  the 
award  having  been  made  by  two  only,  was  too 
doubtful  to  grant  an  attachment  upon :  also,  that  it 
was  void  as  to  the  adjudication  upon  the  costs  of 
the  cause.  Hetherington  v.  Robinson,  8  Law  J.  Rep. 
(n.8.)  Exch.  148;  4  M.  &  W.  608;  7  DowL  P.C.  192. 

Where  an  umpire  was  to  be  appointed  the  first 
thing,  and  he  and  the  arbitrators,  or  any  two  of 
them,  had  power  to  enlarge  the  time  and  to  make 
the  award,  the  arbitrators  having  first  enlarged  the 
time,  and  afterwards  appointed  the  umpire,  the 
Court  held,  that  though  both  parties  subsequently 
attended  the  reference,  they  could  not  grant  an 
attachment  for  non-performance  of  the  award, 
though  their  conduct  might  afibrd  evidence  of  a 
parol  submission.  Read  v.  Dutton,  6  Law  J.  Rep. 
(N.8.)  Exch.  16 ;  2  M.  &  W.  69, 

On  motion  for  judgment  on  a  defendant  indicted 
for  a  nuisance,  where  a  verdict  subject  to  a  refer- 
ence to  an  arbitrator  has  been  consented  to,  the 
defendant  is  entitled  to  notice  of  the  motion,  and 
also  copies  of  the  affidavits  on  which  the  motion  is 
to  be  made. 


If  the  verdict  remains  imdistuibedby  the  award, 
the  prosecutor  may  either  move  for  judgment, 
pursuant  to  the  verdict,  or  for  an  attachment  against 
the  defendant  for  the  non-performance  of  the  award. 
Megma  v.  Gon,  8  Dowl.  P.C.  102. 

ig) 


Where  a  question  in  litigation  was  refiened  to 
'  an  arbitrator  for  his  award,  with  pennissi<Hi  to  snb- 
mit  a  case  for  the  consideration  of  the  Court,  and 
the  case  submitted  left  it  doubtful  whether  the 
defendant  perfbrmed  certain  conditionB  required  by 
an  act  of  parliament;  the  Court  sent  the  case  back  to 
the  arbitrator  for  the  purpose  of  having  such  doubt 
removed,  and  would  not  presume  a  viiHadon  of  the 
conditions  imposed  by  the  statute  on  the  part  of  the 
defendant  Fergutum  v.  NarwHMM,S  Law  J.  Rep.  (h.8.) 
C.P.  3 :  4  Bing.  N.C.  52;  5  Sc  304. 

An  arbitrator  having  omitted  to  a4jttdicate  on  the 
account  stated,  the  Court  directed  the  award  to 
be  sent  back  to  him,  to  be  amended  in  that  particu- 
lar. By  a  mistake  in  drawing  up  the  rule,  the 
cause,  and  not  the  award,  appeared  to  be  sent 
back  to  him: — Held,  that  the  arbitrator  was  not 
bound  to  examine  witnesses,  and  re-hear  the  cause. 
Bird  V.  Penriee,  9  Law  J.  B^ep.  (k.8.)  Exch.  257 ;  6 
M.  &  W.  754;  8  DowL  P.C.  775. 

Where  a  rule  to  set  aside  an  award  under  the 
9  &  10  WilL  3,  c  15,  has  been  obtained,  it  cannot  be 
amended  by  the  production  of  an  affidavit  made  on 
the  last  day  of  the  term  next  after  the  award  was 
published.     In  re  HoUoway,  8  DowL  P.C.  138. 

(A)  ReUef  ogainH. 

Where  an  award  is  made  after  tiie  submission  has 
been  revoked  by  the  plaintiff^  equity  will  not  restrain 
the  defendants  from  acting  on  their  award,  unless 
the  plaintiff  had  good  ground  for  revoking  the  sub- 
mission.    Pope  V.  Duncannom,  9  Sim.  177. 

(O)  WlTNSSSSS. 

The  statute3&4WilL4,c42,s8.39,40and  41, 
gives  no  power  to  a  court  of  equity  to  order  witnesses 
to  attend  before  an  arbitrator,  to  whom  the  matters 
in  the  cause  have  been  ordered  to  be  referred.  HoH 
V.  EUia,  8  Law  J.  Rep.  (m.8.)  Ch.  158;  9  Sim.  530. 

(H)  Pleading  and  Evidence. 

In  a  declaration  for  the  non-performance  of  an 
award,  it  is  not  necessary  to  shew  that  the  arbitrator 
has  awarded  upon  matters  referred,  upon  which  no 
breach  is  assigned.  Tomiin  v.  Fordwicti  {Mayor) ^  6 
Law  J.  Rep.  (n.s.)  K.B.  209;  5  Ad.  &  E.  147 ;  6  N. 
&  M.  594. 

Quart — whether  under  a  plea  that  "  the  arbitra- 
tor did  not  make  any  award,"  the  defendant  could 
avail  himself  of  the  objection  of  uncertainty  to  defeat 
the  award. 

To  a  declaration  on  such  an  award,  alleging  that 
there  "  had  been  a  settlement  in  the  lifetime  of  M. 
T,  to  wit,  on  the  12th  day  of  July,  a.d.  1833,  which 
settlement  was  the  last  before  making  tKe  award," 
the  defendant  pleaded  **  that  the  day  in  the  declara- 
tion mentioned  was  not  the  day  of  the  last  settie- 
ment  before  making  the  award  ;*'  and  a  verdict  was 
found  for  him  on  that  issue : — Held,  that  the  allega- 
tion of  the  time  of  the  last  settiement  was  unneces- 
sary, and  the  issue  upon  it  immateriaL     And,  as  tiie 
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plea  contained  no  confession,  a  repleader  was 
awarded,  and  not  a  judgment  turn  obstante  veredicto. 
Pbtnmer  v.  Lee,  6  Law  J.  Rep.  (n.s.)  Exch.  141;  2 
M.  &  W.  496 ;  6  DowL  P.C.  755. 

In  an  action  upon  an  award,  the  declaration 
stated,  that  the  former  cause  was  pending,  and  by  a 
rule  of  court  was  referred  to  the  award  of  A  B ;  and 
fliat  he  duly  made  and  published  his  award  of  and 
concerning  the  premises  so  referred  to  him,  and  did 
thereby  find,  &c.  To  this  the  defendant  pleaded 
that  A  B  did  not  duly  make  and  publish  his  award 
of  and  conceminff  the  premises  referred,  in  manner 
and  form : — Held,  that  the  production  of  the  award, 
(which  waa  g^ood  on  the  face  of  it,)  and  of  the  rule 
of  court,  waa  primd  facie  sufficient  to  support  the 
issue  on  the  part  of  the  plaintiff;  and  that  if  the 
defendant  wished  to  impeach  the  award,  he  must  do 
so  by  his  own  evidence.  Gishome  y.  Hart,  8  Law  J. 
Rep.  (n.b.)  Exch.  197 ;  6  M.  &  W.  60. 

In  an  action  brought  to  recover  the  costs  of  an 
award,  the  declaration  stated,  that  the  event  of  it  was 
in  the  plaintiff's  favour,  and  that  the  costs  of  the 
award  were  taxed,  and  allowed  and  amounted  to  a 
sum  named.  The  plea  denied  that  any  sum  was 
taxed  and  allowed  for  such  costs.  On  demurrer,  the 
plea  was  held  bad,  as  traversing  an  immaterial  alle- 
gation. Duckworth  v.  Harrison,  8  Law  J.  Rep.  (n.b.) 
Exch.  41;  4  M.  &  W.  482;  7  Dowl.  P.C.  71. 

An  award  of  lands  by  commissioners  in  general 
terms,  without  stating  tiieir  tenure,  is  primd  facie 
evidence  of  their  being  freehold.  Caitel  v.  CorraU, 
4Y.&C.228. 

(I)  Costs. 

If  an  award  direct  costs  to  be  paid  in  equal  pro- 
portions by  several  persons,  a  separate  attachment 
must  be  obtained  against  eadi  for  their  non-payment 
GuUioer  d.  Hodson  v.  Summerfield,  5  Dowl.  P.C.  401. 

Defendant  put  a  construction  on  an  award,  which 
induced  plaintiff  to  move  the  Court  to  set  it  aside. 
The  Court  held,  that  defendant's  construction  was 
untenable,  and  therefore  discharged  plaintiff's  rule : 
— Held,  Uiat  plaintiff  was  not  entitled  to  the  costs 
of  the  motion.  Hocken  v.  Grer^fell,  4  Bing.  N.C.  103 ; 
6  Sc.  39  L 

An  action  of  ejectment  having  been  referred,  the 
costs  to  abide  the  event  of  the  award,  the  arbitrator 
awarded  generally,  that  a  verdict  should  be  entered 
for  the  plaintifl^  and  delivered,  at  the  same  time,  a 

Saper,  containing  the  grounds  of  his  award,  in  which 
e  expressed  his  opimon,  that  the  plaintiff  was  en- 
titled to  recover  a  portion  only  of  the  premises  com- 
prised in  the  declaration.  The  Court  would  not 
direct  the  Master  to  refuse  the  lessor  of  the  plaintiff 
his  coats,  except  as  to  the  portion  so  designated  by 
the  arbitrator,  or  to  amend  thepostea  by  confining  it  to 
that  portion.  Doe  d.  Oxendenr.  Cropper,  8  Law  J.  Rep. 
(N.».)  aB.  241 ;  10  Ad.  &  E.  197 ;  2  P.  &  D.  490. 

By  an  order  of  reference,  the  matters  in  dispute 
between  the  parties  were  left  to  arbitration,  the 
costs  to  abide  the  result  The  award  waa  partly  in 
favour  of  one  and  partly  in  favour  of  the  other,  but 
was  silent  as  to  costs :  upon  motion  to  set  aside  the 
award,  on  the  ground  of  its  being  left  uncertain  who 
was  to  pay  the  costs,  it  was  hdd,  that  the  award  was 
good,  and  that  each  party  was  bound  to  pay  his  own. 
Yat4s  V.  Knight,  5  Law  J.  Rep.  (n.8.)  C.P.  12;  2 
Bing.  N.C.  277 ;  2  Sc.  470. 

Digest,  1885—1840. 


In  an  action  for  work,  labour,  and  materials,  the 
plaintiff  delivered  a  particular,  claiming  l,303t  and 
stating  that  full  particulars  could  not  be  com- 
prised in  three  fohos.  On  summons  for  a  better 
particular,  with  dates  and  credits,  the  plaintiff  said 
he  had  no  credits  to  give,  and  the  summons  was  dis- 
missed. The  cause  was  afterwards  referred,  with 
all  matters  in  difference,  the  costs  to  abide  the  event 
of  the  award.  The  plaintiff,  in  opening  his  case 
before  the  arbitrator,  admitted  payment  of  several 
sums,  and  claimed  only  400t  The  arbitrator 
awarded  63/.  to  the  plaintiff  for  his  alleged  causes  of 
action,  and  9^  to  the  defendant  for  matters  not  in 
question  in  the  suit : — Held,  that  the  Court  could 
not  stay  the  taxation  of  the  plaintiff^s  costs,  and 
order  each  party  to  pay  his  own.  Smith  v.  Eldridge^ 
4Ad.&E.64;  6N.&M.408. 

If  a  cause  and  all  matters  in  difierence  are  re- 
ferred to  an  arbitrator,  and  he  makes  a  separate  ad- 
judication as  to  the  action,  the  defendant  is  not  pre- 
cluded from  applying  for  his  costs,  under  the  43 
Geo.  3,  c.  46,  on  the  ground  of  other  matters  in  dif- 
ference being  referred  in  the  same  submission. 
Jones  V.  Jehu,  5  Dowl.  P.C.  130. 

Where  an  order  of  reference  directs  "  that  the  party 
in  whose  favour  the  award  shall  be  made,  shall  be  at 
liberty  to  sign  final  judgment  for  the  amount  which 
shall  be  payable  thereunder,  and  tax  his  costs,  and 
issue  execution  thereon  for  such  amount,  together 
with  such  costs  so  to  be  taxed,"  and  the  award  is  in 
favour  of  the  defendant,  the  latter  may  sign  judg- 
ment f9r  his  costs.  Maggs  v.  Yorston,  6  DowL  P.C. 
48L 

Where  a  cause  at  Nisi  Prius  is  referred  to  an  ar- 
bitrator, care  should  be  taken  to  give  the  arbitrator 
the  same  power  of  certifying  that  it  was  a  fit  cause 
to  be  tried  in  the  superior  court,  as  the  Judge  at 
Nisi  Prius  would  have  had;  as  otherwise,  if  he 
awards  a  sum  under  20L  to  the  plainti^  the  taxing 
officers  will  not  be  warranted  in  taxing  the  costs 
either  as  between  party  and  party  or  as  between 
attorney  and  client,  except  upon  the  lower  scale  of 
taxation,  given  in  the  *'  Directions  to  taxing  officer," 
Reg.  Gen.  Hil.  term,  4  Will.  4.  Waller  or  Wallen 
or  Hallen  v.  Smith,  7  Law  J.  Rep.  (n.s.)  Exch.  16; 
3  M.  &  W.  138;  8  Law  J.  Rep.  (n.s.)  Exch.  164; 
6  M.  &  W.  159 ;  7  Dowl.  P.C.  394. 


ARREST. 


[See  False  Impeisonhent  —  Malicious  and 
Vexatious  Abeebt — Peactice,  at  Law  and 
in  Equity ;  Process.] 

(A)  In  what  Cases  allowed. 

(a)  In  general 

(b)  Without  probable  Cause, 

(c)  Under  I  ^2  FicL  c.  110. 

(B)  At  what  time  and  in  what  places 

allowed. 

(C)  Rb-abeest,  when  allowed. 

(D)  Pbivileoe. 

(E)  DiSCHAEGE. 

(F)  Ibbeoulabities. 

(G)  What  constitutes  an  Aebest. 
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SuFHicTOiL.  aiepsiy  thar  i  teiKnitanr  .a  lixmr  ra 
an  irtET  ror  us  arrest  nr  a;n?3nan.  onrMianc  tj  .  A 

The  aifi«xa7»TC  r-niirr*i  ly  "he  Jri  ««-<z«m  inist 
ctmram.  not  juIt  a  larement  ;f  "ae  "Hiiiet  it  ne 
plancifraac  die  ieieatmiic  lh  muut  :u  rut  HL^^aati. 
but  aI'W  tae  zr^ranis  m  wtxcq  «ii:a  Wiier  j>  liiunuaitL 

SKrm'ue.  :3ia£  rne  ieoar'nre  rmn  En^-ano.  .nm- 
tempidoeti  !▼  die  lesr^-J^-i^-  -»  *  *o»^i7  loe.  Bace^ 
anV.  £?it»«l  *  Law  J.  rUp.    >-:Jv    C  P    17 :  i  Bins, 

A  Jttiia*  ac  chamierv  Jccn*  vunier  tie  I  i  1 
Vict.  c.  I :«»,  «.  r.  "uaae  an  Jrier  diac  it  x^oetLriurio 
his  saci:>racc:cn  diac  ihere  wis  cr-cai-.e  caa:*  a:r 
betitf»in*c  :iiac  die  icwn  •an'*  was  i'^Mi-:  rt  ^-nc  Eoic- 
lacd.  he  sh^'ttld  be  itfC.t.'ieU  la  j-i-^r  v>  'xr-n'.  le  fare 
^aiJ  :n  the  «lti  ot  5aH.vi^  or  -x-t^'.  nirher  Trier -^ — 
Hcia,  lint  «  was  dle^  »  w^pevt  ct  di*we  li:ter 

4/Nomr— whether  it  oUicht «»  bave  stated  rfut  there 
va»  a  cause  ct  acUv»n  ^;'  the  a.'»^.''ttat  or*  iOi.  Am^ 
rf  ^^*^  X.  »jyuu-i.  S  La»  J-  Kep.  vN^^  OB.  71;  » 

U  xt  iXKl  tievetwarr  t^  shew  thai  a  partr  is  about 
K»  uuit  Fnx-ttuvi.  tv»  avvid  beiimr  apprehended,  in 
wier  K>  ob<Atii  a  Juvi^s  ^rder  t'vr  hi*  anwt,  under 

Whews  ih^rv'i^^re.  a  Juvljce  had  made  an  order  to 
wwtt  *u  oiHv^r.  who  was  in  KngUnd  upon  leave  of 

l»rU»a    Jhe  vvu*eouence  i»t  which  might  be  topre« 
;^i  th.  .ni^Uior  ftL  takiiig  him  in  execution  upon 
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ft:,  waaa  ai. 

A  par:^  wriu  laa  'xai  xr^sited  xnder  ecuMr  «f 
a  *%  4L.  urn  ti^cnarr^t  ly-  i.  ^^aun  «  Trier,  os  t&e 
j-Twina  "trsr  ^ne  -^friif**  Tific?^  bsul  ao  warrant  at 
-He  -rme  it  '2ie  '^^"'t^.  aurr  be  srToxed  atrain  mider 
die  same  wt:xl     P'^iiv  ^.' B.uL  5  Ad.  &  £.  S2X 

t^But  ^  waeoer  a  ^■'^i^'tamr  can  be  arrested  a 
aeruux  'rm»  w-j=inuc  a  J^ni:£e's  <Kda;  where  the 
wriT  iD«ni  w^ncn  le  was  irsc  afr*ated  has  been  set 
»ue  nir  Tr^^niiirrj.  Soeh  ordo;  hsverer,  is 
wax^"**!  ly  die  ien^nitanr's  artnmej  acquiescing  in  a 
jnnotiaai  tj  die  puimtrf  s  accomeT,  that  upon  the 
«ii;ny  ju£  jt  die  ieoand  wiic  the  ^rmer  diaU  gire 
m  moerrakmir  3>  pu£  in  bail,  in  order  to  sare  his 
•liiaic  mm  die  axcmxTtauenee  of  an  arrest  HMU 
^nt  V  Lama.  •»  Law  J.  Bep.  {S^)  C.F.  101;  3  Bing. 

A  pace  of  die  presence  of  the  aeoond  class  in 
orilnory  »  Her  \Iajesty  is  pnTileged  firom  being 
tu.en  zn.  execndon  upon  a  capiat  ad  saiiMfaeiendunu 
ILfynttCJjr.  iVw*,  »  Law  J.  Rep.  (k.s.)  Exch.  13;  4 
iL  i  W.  37 1 :  7  DowL  P.C.  4. 

Qa^rv — whether  the  mere  iact  of  baring  voted  at 
an  election  of  representatiTe  Peers  for  Scotland  is 
conclusive  as  to  a  defendant's  privilege  from  arrest. 
Smart  r.  J^^mstow,  7  Law  J.  Rep.  (n.8.)  Exch.  14; 
3  M.  &  W.  69;  6  DowL  P.C.  90. 

A  barrister  coining  to  court,  in  expectation  that 
judgment  in  a  cause,  in  which  he  is  both  plaintiff 
and  counsel,  will  be  pronounced,  (which,  however, 
does  not  occur,)  is  entitled  to  pririlege,  and  wiU  be 
discharged  from  an  arrest  upon  undertaking  to 
bring  no  action.     Jnon.,  9  Law  J.  Rep.  (n.s.)  C.P. 

The  Court  will  order  a  party  convicted  upon  a 
charge  of  conspiracy,  and  who  is  arrested  for  debt 
on  his  way  to  Westminster  to  move  for  a  new  trial, 
to  be  discharged  from  custody.  They  will  also 
order  him  to  he  discharged  from  any  writ  of  de- 
tainer that  may  be  lodged,  provided  it  appears  that 
such  writ  was  in  the  dffice  st  the  time  the  first 
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airest  was  made.     Skapktnd  or  SharpHn  v.  Hunter, 
7  Law  J.  Rep.  (n.s.)  C.P.  224 ;  6  Dowl.  P.C.  682. 

The  husband  of  a  petitioner,  not  a  party,  was 
arrested  for  debt  while  attending  the  Court:  ordered 
to  be  discharged,  after  witnesses  to  prove  the  arrest 
had  been  examined. 

Semble — a  person  who  ought  to  have  been  a  party 
to  a  petition,  is  entitled  to  protection,  although  he 
attend  voluntarily.  Ex  parte  Brittefif  9  Law  J.  Rep. 
(n.s.)  Bankr.  38. 

A  party  privileged  from  arrest  redeundo  from  at- 
tendance in  the  Court  of  Chancery,  was  arrested 
upon  a  writ  of  eapiaSf  and  obtained  a  Judge's  order 
for  his  discharge  in  that  particular  action  only.  The 
sheriff  having  also  writs  of  ea,  so.  against  him  at 
the  suit  of  other  parties,  detained  him  upon  them: 
— Held,  that  he  was  justified  in  so  doing.  Watson 
V.  CarroU,  8  Law  J.  Rep.  (n.s.)  Exch.  97 ;  4  M.  &  W. 
692. 

A  plaintiff  came  from  Yorkshire  to  London,  to 
atfend  a  meeting  before  an  arbitrator,  on  the  6th  of 
January.  It  took  place  on  the  7th,  when  it  was  ob- 
jected, that  he  had  obtained  the  Judge's  order  for 
the  reference  surreptitiously,  and  that  the  opposite 
party  would  apply  to  the  Court  to  aet  it  aside ;  and 
thereupon  the  arbitrator  adjourned  the  meeting  until 
the  15th  of  February,  to  allow  the  motion  to  be 
made.  The  party  then  went  to  his  inn  in  the  city, 
and  remained  until  the  16th  of  January,  not  having 
means  sooner  to  return  to  his  home,  and  waiting  to 
see  if  any  motion  were  made  in  the  court.  No 
motion  having  been  made  within  the  first  four  days 
of  term,  he  was  proceeding  to  take  his  place  on  the 
16th,  to  return  to  Yorkshire,  when  he  was  arrested: 
— Held,  that  he  was  not  privileged  from  arrest. 

Quare — If  the  detention  had  been  caused  by  ill- 
ness, would  the  privilege  have  been  extended? 
Spencer  v.  Netoton,  6  Law  J.  Rep.  (N.s.)  K.B.  1 19;  6 
Ad.&E.623;  1N.&P.818. 

An  attorney,  who  had  been  arrested  on  a  ea*  sa., 
applied  to  be  discharged  on  an  affidavit,  in  which 
he  stated,  that  having  professional  business  to  trans- 
act, in  several  causes  in  the  Courts  of  Exchequer  and 
Common  Pleas,  he  was  proceeding  through  the  city 
of  London,  in  his  way  to  Westminster  Hall,  for  that 
purpose;  that  on  amving  at  the  Bank  of  England, 
he  recollected  that  he  had  some  business  to  transact 
with  a  client,  whom  he  might  probably  meet  at  the 
Auction  Mart;  he,  therefore,  called  there,  in  his  way 
to  Westminster  Hall,  and  there  saw  his  client,  and 
was  about  to  leave  him  and  proceed  to  Westminster 
Hall,  when  he  was  arrested : — Held,  that  he  was  not 
entitled  to  be  discharged  on  this  affidavit  Strong 
V.  Dickinson,  6  Law  J.  Rep.  (n.s.)  Exch.  231 ;  1  M. 
&  W.  488;  5  Dowl.  P.C.  99;  1  T.  &  G.  683. 

A  party  who  had  formerly  been  a  solicitor,  but 
had  disposed  of  his  business,  was  arrested  as  he  was 
returning  home  from  the  House  of  Lords,  where  he 
had  been  attending  an  appeal  case  as  agent  The 
cause  of  arrest  was  the  non-payment  of  eeitain 
costs  which  he  had  been  ordered  to  pay  by  the 
Court  of  Chancery: — Held,  that  he  was  entitled  to 
be  discharged  from  custody ;  and  that,  although  he 
had  not  taken  the  nearest  road  to  his  residence, 
had  stopped  to  speak  to  several  persons  on  the  road, 
and  had  gone  into  a  public  house  for  the  purpose  of 
taking  refreshment.  Ex  parte  Watkins,  6  Law  J. 
Rep,  (N.s.)  Ch.  22.5;  8  Sim.  377;  C.P.C.  1. 


(E)   DlBCHA&GE. 

Where  a  person  attending  couil  has  been  wrong- 
fully arrested,  he  may  be  discharged  either  by  the 
Court  which  he  was  attending,  or  by  the  Court  out 
of  which  the  process  issued,  on  which  he  was  ar- 
rested. Ex  parte  Watkins,  6  Law  J.  Rep.  (n.8.)  Ch. 
226;  8  Sim.  877;  C.P.C.  1. 

Where  a  defendant  was  arrested  on  mesne  process, 
previously  to  the  passing  of  the  statute  1  &  2  Vict 
c.  110,  but  escaped  from  custody,  and  was  retaken 
under  an  escape  warrant,  after  the  act  came  into 
operation,  it  was  held,  that  he  did  not  come  within 
the  7th  section,  as  being  in  custody  at  the  com- 
mencement of  the  act,  or  within  the  1st  section,  as 
having  been  arrested  on  mesne  process  after  the  act 
came  mto  operation,  and  that  he  was  not  entitled  to 
his  discharge.  Nias  or  Nyas  v.  Milton,  8  Law  J.  Rep. 
(n.s.)  Exch. 5;  4M.&W.369. 

(F)  Ibreoularities. 

Where  an  officer  having  a  warrant  against  the 
defendant  from  the  late  sheriff,  not  renewed  by  the 
present,  arrested  the  defendant,  whom  he  met  acci- 
dentally, and  forced  him  to  go  to  a  lock-up  house, 
and  then  obtained  from  another  officer  a  warrant 
from  the  present  sheriff  against  the  defendant,  at 
the  suit  of  other  parties,  which  was  not  executed, 
and  prevailed  upon  the  sheriff  to  allow  the  insertion 
of  his  name,  and  those  of  his  assistants,  in  the  war- 
rant thus  procured,  and  the  defendant  was  kept  in 
custody  upon  detainers  found  in  the  office,  at  the 
suit  of  the  plaintiffs  and  of  others: — Held,  that  the 
defendant  should  be  discharged  from  such  writs  of 
detainer,  inasmuch  as  he  was  not  legally  in  custody^ 
in  consequence  of  the  insertion  of  an  officer's  name 
in  a  warrant  originally  issued  to  another,  such  in- 
sertion amounting  to  an  act  of  collusion  for  the  pur- 
pose of  giving  colour  to  the  original  caption. — Held 
also,  that  the  suing  out  of  a  writ  of  habeas  corpus  by 
the  defendant,  and  removing  himself  into  the  cus- 
tody of  the  warden  of  the  Fleet,  was  not  a  waiver 
of  the  irregularity  in  making  the  arrest,  inasmuch 
as  such  act  merely  admitted  the  imprisonment,  which 
could  not  be  questioned,  but  denied  its  legali^. 

Where  a  writ  of  capias  was  issued  on  a  good  affi- 
davit of  debt,  and  afterwards  another  capias  into 
another  county,  upon  a  defective  affidavit,  on  which 
the  defendant  was  arrested: — Held,  that  tlie  arrest 
was  regular,  as  the  first  affidavit,  being  sworn  before 
the  same  officer  who  issued  both  writs,  would  war- 
rant the  issuing  of  the  second  writ  without  a  fresh 
affidavit  Rock  v.  J<^nson,  4  Dowl.  P.C.  405;  1  T. 
&  G.  43. 

Where  a  plaintiff  arrested  the  defendant  by  a 
wrong  name,  but  it  appeared  that  he  had  made  in- 
quiries at  the  bankers  of  the  aunt  of  the  defendant, 
who  had  told  him  they  believed  the  defendant's 
name  to  be  that  in  which  he  was  arrested: — Held, 
sufficient,  within  the  32nd  rule,  Reg.  Gen.  Hil. 
term,  4  Will.  4,  so  as  not  to  entitle  the  defendant 
to  his  discharge. 

But  where  the  defendant  was  not  conusant  of  the 
inquiries  made  respecting  his  name,  a  rule  for  set- 
ting aside  the  proceedings  for  irregularity,  on  the 
ground  of  misnomer,  was  discharged  without  costs. 
Rossett  V.  Hartley,  5  Law  J.  Rep.  (n.s.)  K.B.  49;  5 
N.&M.415. 
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ARREST—ASSAULT  AND  BATTERY. 


(0)  What  covniTV7z§  an  Abbevt. 

A  paity,  who  lo^gei  a  comvlAint  bebn  a  KagU- 
tnXe  in  a  matter  orer  which  tne  latter  haa  a  geiiCTaJ 
Jtiriadictlon,  !■  not  liable  as  a  treapasser  far  the  ar- 
rett,  under  a  warrant  inued  thereii|Km,  although  the 
partloular  cate  be  one  in  which  the  magiitvate  haa 
no  authority  to  act 

Therefore,  where  complaint  was  made  against  a 
builder  for  absenting  himself  from  his  won,  under 
4  Geo.  4,  c.  84,  and  the  magistrate  granted  a  war- 
rant, under  which  the  plaintiff  was  arrested,  it  was 
held,  that  trespass  would  not  lie  against  the  paitj 
complaining,  although  the  case  was  one  not  within 
the  statute. 

The  act  of  accompanying  the  constable,  who  ia 
charged  with  the  execution  of  such  a  wamnt,  and 
pointing  out  to  him  the  person  to  be  arrested,  is  eri- 
dence  to  go  to  the  jury  of  a  participation  in  the 
arrest  fVett  v.  SmaUwood,  7  Law  J.  Rep.  (h.s.)  Ezch. 
144;  dM.&W.418. 


ARSON. 


[See  Indictment.] 

Where  it  was  proved  that  ''the  floor  near  the 
hearth  was  scorched;  that  it  was  charred  in  a  trifling 
way ;  and  had  been  at  a  red  heat,  but  not  in  a  blaze :" 
— Held,  a  sufllcient  burning  to  support  an  indict- 
ment for  arson.  Regina  v.  Parker,  9  C.  &  P.  45. 
[Parke  and  Bosanquet] 

Since  the  7  &  8  Geo.  4,  c.  80,  s.  17,  the  indict- 
ment for  setting  fire  to,  &c.,  with  intent  to  injure  the 
owner,  is  sufficient,  al^ough  the  jury  find  the  intent 
to  be  to  injure  another;  and  a  count  would  be 
good,  even  if  no  intent  were  laid.  Rex  ▼.  Newill,  1 
Id.  CC.  458. 

A  corering  of  wood  and  straw,  set  on  upright 
posts  and  cross  timbers,  in  a  farro-yard,  held  to  be 
an  out^house  within  the  7  &  8  Geo.  4,  c.  80,  s.  2, 
and  that  placing  fire  among  the  straw,  producing 
and  bnmt  ashes  in  the  straw,  was  a  setting 

fire,  although  there  was  no  flame  visible.  Rex  v. 
I M.  C.C.  898. 


ARTICLED  CLERK. 
[See  Attobney.] 


ARTICLES  OF  THE  PEACE. 
[See  Semiovs.] 


ASSAULT  AND  BATTERY. 

EvmtscE — CcMWTAMut — ^Falsk  Impbisoh* 

HEST— TBiaPAsa.] 

^.h,  W«AT  covfTiTinrEa  Air  Assault. 
^H,  W«At  ccmmrvTEM  a  Batteet. 


(A)  WkaI  COSSTITLTES  AS  AsaAULT. 

If  a  person  preaent  a  pistol  at  another,  and  so 
near  as  to  have  been  daageroua  to  htt  if  the  pistol 
had  gone  ulf; — amMr,  that  this  is  an  assault,  even 
though  the  pistol  were,  in  fiut,  not  loaded. 

A  dcdaiation  stated  that  the  defendant  assaulted 
the  plaintifl^  "and  also  then  presented  a  certain 
pistol  loaded  widi  gunpowder,  ball,  and  shot,  at  the 
phnntili^  and  threatened  and  offered  therewith  to 
shoot  the  plaintill^  and  blow  out  hu  hraina.'*  The 
defendant  pleaded  not  guilty;  and  it  waa  prored 
that  the  partiea  being  on  board  a  ship,  the  defendant 
(who  waa  the  captain)  went  into  Ma  cabin,  and 
brought  out  a  pistol,  cocked  it,  snd  presented  it  at 
the  plaintiff's  head,  saying,  that  if  the  plaintiff  waa 
not  quiet,  he  would  blow  his  brains  out: — Held, 
tfuit  if  thie  defendant,  at  the  time  he  presented  the 
pistol,  used  words  shewing  that  it  waa  not  his  in- 
tention to  shoot  the  ]rfaindil^  the  act  of  presenting 
it  would  be  no  assault — Held,  also,  that  die  plain- 
tiffmust  substantiate  the  allegation  in  the  declaration, 
Aat  the  putol  was  loaded  with  gunpowder,  ball,  and 
ahot  Blakt  r.  Barnard,  9  C.  &  P.  626.  [ Abinger] 

On  the  trial  of  an  indictment  for  assaulting  a 
policenum  in  the  execution  of  his  duty,  it  appeared, 
that  the  policeman  had  gone  into  a  public  house, 
where  he  found  the  defendant  in  altercation  with  die 
landlady.  On  the  defendant  trying  to  enter  a  room 
in  the  house  which  was  occupied  by  aguest,  the  police- 
man, without  being  desired  to  do  so,  interfered,  and 
preyented  his  going  into  the  room ;  whereupon  the 
defendant  struck  the  policeman,  and  serenu  blows 
paased  between  them : — Held,  that  if  the  jury  were 
satisfied  that  no  breach  of  the  peace  was  likely  to  be 
committed  by  the  defendant  on  the  guest  in  the  room, 
it  was  no  psrt  of  the  policeman's  duty  to  prevent 
his  entering  it ;  but,  assuming  that  to  be  so,  that  if 
the  defenduit  used  more  violence  than  was  necessary 
to  repel  the  assault  committed  on  him  by  the  police- 
man, he  would  be  liable  to  be  convicted  of  a  common 
assault  Regina  v.  Mabel,  9  C.  &  P.  474.  [Pvke] 

A  person  who  puts  a  deleterious  drug  into  co£fee, 
in  order  that  another  may  take  it,  is,  if  it  be  taken, 
guilty,  at  common  law,  of  an  assault  on  the  person 
who  takes  it  Regina  v.  BuUm,  8  C.  &  P.  660.  [Law 
and  Arabin] 

(B)  What  constitutes  a  Batteet. 

A  declaradon  in  trespass  stated,  that  the  defen- 
dant threw  large  quantities  of  boiling  water  on  the 
plainti^  whereby  the  plaintiff  was  then  greatly  hurt, 
scalded,  and  wounded : — Held,  that  this  amounted 
to  a  battery,  which  includes  all  cases  where  a  party 
is  struck  by  any  missile  thrown  by  another.  PwrteU 
v.  Home,  7  Law  J.  Rep.  (n.s.)  Q.B.  228 ;  8  Ad.  &  E. 
602;  8N.&P.564. 

(C)  Pleading  and  Evidence. 

[See  Oakee  v.  Wood,  tit  Tebspass,  Pleadings; 
and  WUe  v.  HodeoU,  tit  Pleading,  Confession  and 
Avoidance.] 

A  cotificate  of  the  dismissal  of  a  complaint  of 
assault,  granted  by  Justices  under  9  Gea  4,  c  81, 
s.  27,  wiU  not  operate  to  release  a  defendant  from 
further  proceedings,  unless  the  grounds  fisr  iHuch 
the  complaint  waa  dismissed  appear  on  the  face  of 
it;  and  a  plea,  that  the  complamt  waa  heard  before 
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Justioei,  and  that  they  **  delirered  to  the  defendant 
a  certificate  stating  the  fact  of  such  dismissal,"  with- 
out further  statement,  was  held  bad  on  demuirer. 

Where  a  plea  stated,  that  a  complaint  of  as- 
sault was  heard  before  Justices  of  a  particular 
county,  being  that  in  which  the  venue  in  the  action 
was  laid : — Held,  that  it  sufficiently  appeared  that 
the  Justices  had  jurisdiction,  by  reason  of  the  sub- 
ject of  complaint  arising  within  their  county.  Skuse 
T.  DaoieMy  8  Law  J.  Rep.  (n.8.)  M.C.  75 ;  10  Ad.  &  £. 
686;  2P.&D.550. 

(D)  Costs. 

[See  WiUom  v.  Zosnioii,  and  PurctU  t.  Hornet  tit 
Costs,  Certificate.] 

(£)  JUDOMBNT. 

A  defendant  being  brought  up  for  judgment  for 
an  assault,  and  it  appearing  that  the  prosecutor  had 
commenced  an  action,  whicui  was  still  depending,  for 
the  same  assault,  the  Court  refused  to  pass  any  judg- 
ment, except  that  the  defendant  should  give  security 
for  lus  good  behayiour,  he  having  used  violent 
language  towards  the  prosecutor  in  addressing  the 
Court;  and  this,  although,  at  the  time  of  the  defien- 
dsnt  being  brought  up,  the  prosecutor  offered  to 
discontinue  the  action.  Rt*  v.  Uaktm^  4  Ad.  &  £.  576. 


ASSESSED  TAXES. 

[See  Rbvbnub.] 

Relief  from,  in  certain  cases,  given  by  6  &  7 
Will  4.  c.  65 ;   14  Law  J.  Stat  189. 


ASSESSMENT. 
[See  Ratb.] 


ASSETS. 
[See  EzBCUTOB  and  Administbator.] 


ASSIGNEE. 
[See  Bakkbupt — Iitsolvbnt  Debtob — Lakd- 

LOBD  AND  TbNANT.] 


ASSIGNMENT. 
[See  CovBNANT — Deed.] 

The  interest  of  certain  merchants  in  Calcutta  in 
certain  English  stock,  which  had  been  bequeathed 
to  them,  was  held  to  pass  under  an  assignment,  for 
the  benefit  of  creditors,  of  all  their  joint  and  separate 
personal  estate  and  effects.  CoUnn  v.  Hartwell,  6 
C.  &  F.  484. 

One  of  the  next-of-kin  of  a  lunatic  assigned  any 
share  to  which  he  might  become  entitled,  in  the 
lunatic's  personal  estate,  to  trustees,  upon  certain 
trusts,  for  the  payment  of  the  assignor's  debts. 
After  the  dasth  of  the  lunatic,  a  bill  was  filed  by 
the  trustees  against  all  his  next-of-kin  (including 
the  assignor  and  the  administrator  of  the  lunatic), 
to  obtain  payment  of  the  assignor's  share.  The 
bill  alleged,  that  the  assignor  was  desirous  that  his 


share  should  be  paid  to  the  assignees.  A  demuirer, 
by  the  administrator,  on  the  ground  that  the  assig- 
nor had  no  assignable  interest  at  the  date  of  the 
assignment,  was  overruled.  Hiauh  v.  Blake,  9  Law 
J.  Rep.  (n.8.)  Ch.  846. 

Semble — ^that  the  benefit  of  a  vendor's  lien  for 
the  purehase-money  remaining  unpaid,  is  assign- 
able to  a  third  party  by  parole  notwithstanding  the 
Statute  of  Frauds.  Dryden  v.  FroMt,  8  Law  J.  Rep. 
(n.s.)  Ch.  285;  8  M.  &  Cr.  670. 

The  assignee  of  a  reversicm  is  not  entitled  under 
82  Hen.  8,  c.  84,  to  arrears  of  rent  which  became 
due  prior  to  the  assignment  FUght  v.  Bentley,  7 
Sim.  140. 

Assignment  of  all  and  every  the  household 
goods,  &c.,  the  particulan  whereof  were  stated  to 
be  more  fidly  set  forth  in  an  inventory  signed  by 
the  grantor,  and  annexed  thereto.  There  was  no 
such  inventory : — Held,  nevertheless,  that  the  as- 
signment was  eflectual,  it  appearing  from  the 
answer  of  the  party  resisting  its  validity  that  the 
particulan  could  be  ascertained.  England  v.  Doumg, 
9  Law  J.  Rep.  (n.s.)  Ch.  818;  2  Beav.  522. 

An  assignment  of  a  bare  right  to  file  a  bill  in 
equity,  for  a  fraud  committed  on  the  assignor,  is 
void.  Therefore,  where  A,  for  a  valuable  con- 
sideration, assigned  the  whole  of  certain  proper^ 
to  which  he  was  entitled  under  his  father's  wiU 
(except  a  reversionary  interest  in  the  funds),  to 
B,  his  father's  executor,  and  afterwards  assigned 
the  whole  of  his  interest  under  his  father's  will 
(including,  ^erefore,  the  reversionary  interest)  to  C : 
— Held,  that  C  could  not  maintain  a  bill  to  set  aside 
the  first  assignment,  on  the  ground  of  fraud  com- 
mitted by  B  ag^ainst  A,  the  latter  reftising  to  join  as 
plaintiff  in  the  suit 

A  chose  in  action,  not  coupled  with  any  partial 
interest  in  possession,  and  which  cannot  be  reduced 
into  possession  without  a  suit,  is  not  assignable  in 
equity.     Prouer  v.  Edmonds,  1  Y.  &  C.  481. 


ASSIZES. 


Justices  of  assize  authorised  to  take  inquisitions 
of  all  pleas  in  the  Court  of  Exchequer,  without  a 
special  commission,  by  2  &  8  Vict  c.  22;  17  Law 
J.  Stat  41. 

The  purehase  of  lodgings  for  Judges  of  Assixe 
authorised  by  2  &  8  Vict  c.  69 ;  17  Law  J.  Stot  184. 

The  holding  of  assizes  for  counties,  and  counties 
of  cities,  provided  for  by  2  &  8  Vict  c  72;  17 
Law  J.  Stat  186. 


ASSUMPSIT. 
[See   Account    btatbd — Contract — Goods 

SOLD    AND    DBLIVBBBD — MONBY    HAD    AND    RB- 
CBIVBD — MONBT  LBNT — MoNBY  PAID — PlBADINO 

— UsB  AND  Occupation.] 

'A^  Whbn  nlaintainablb. 

B)  Considbration. 

:C)  Plbadinq  and  Evidbncb. 


(A)  Whbn  kaintainablb. 
>A  corporation  aggregate  may  be  sued  in  indebiia- 
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tut  auumpsit  for  goods  told  and  delirered,  though 
the  contract  be  not  under  seal. 

The  contract  may  be  implied  or  express,  as  in 
cases  of  assumpsit  against  an  individual ;  and  the 
implication  may  arise  from  the  object  of  the  incor- 
poration, as  compared  with  the  subject-matter  of 
the  contract;  as  in  assumpsit  against  an  incorporated 
gas  company  for  the  price  of  gas-meters  sold  and 
delivered,  to  the  amount  of  15L 

In  the  case  of  corporations  aggregate,  as  in  that 
of  individuals,  if  goods  are  taken  on  the  terms  of 
their  being  returned  if  not  approved  of,  and  they  are 
retained  an  unreasonable  time,  the  party  so  taking 
and  retaining  may  be  sued  for  goods  sold  and  de- 
livered. Beverley  v.  Lincoln  Gas  Company ,  7  Law 
J.  Rep.  (n.s.)  aB.  113;  6  Ad.  &  £.  829;  2  N.  &  P. 
283. 

The  defendant  having  commissioned  one  T,  a 
stock-broker,  who  was  indebted  to  him  in  a  large 
amount,  to  purchase  stock  to  the  extent  of  5,0002., 
T  applied  to  the  plaintiff  to  sell.  The  plaintiff  not 
being  in  possession  of  that  amoimt,  obtained  a  loan 
of  it  from  W,  who  accordingly  transferred  stock 
standing  in  his  name  to  the  defendant,  being  aware 
that  the  latter  was  the  purchaser.  It  is  a  rule  on 
the  stock  exchange,  that  a  member  of  that  establish- 
ment is  not  bound,  in  purchasing  or  selling  stock, 
to  make  payment  or  give  credit  to  any  one  who  is 
not  a  member;  but  the  custom  amongst  stock- 
brokers is,  generally,  to  hold  the  broker  liable, 
although  credit  is  sometimes  given  to  the  principal 
if  the  broker's  credit  is  not  deemed  sufficient: — 
Held,  that  on  this  state  of  facts,  the  jui^  were  pro- 
perly directed  to  consider,  whether  the  plaintiff 
sold  the  stock  trusting  to  T,  and  to  T  only. — Held 
also,  that  the  plaintiff,  althoi^rh  not  in  the  actual 
possession  of  the  stock  at  the  time  of  the  contract 
or  transfer,  might  maintain  an  action  of  indebitatus 
assumpsit  to  recover  the  price  of  it ;  and  that  the 
contract  did  not  fall  within  the  prohibition  of  staL 
9  Geo.  4,  c.  49,  s.  8,  which  invalidates  sales  of  stock 
made  by  parties  not  in  the  actual  possession  thereof. 
Mortimer  V.  M*CaUan,  9  Law  J.  Rep.  (n.8.)  Exch.  73; 
6M.&W.58. 

(B)  Consideration. 

Forbearance  for  a  given  time  by  the  assignee  of 
a  bond,  is  a  good  consideration  for  a  promise  by  the 
obligor  to  pay  the  assignee,  or  give  him  a  warrant 
of  attorney  for  the  amount,  at  the  expiration  of  that 
time.  Morton  y.  Bum  J  Law  J.  Rep.(N.8.)Q.B.  104; 
2N.&P.297;  7  Ad.  &  E.  19. 

In  an  action  by  A  against  B,  for  not  carrying  into 
etkct  an  agreement,  a  written  memorandum  of  which 
B  had  signed,  by  which  he  bound  himself  to  pay 
certain  debts  and  household  expenses,  and  by  which 
A's  time  of  quitting  a  certain  house  was  to  be  ex- 
tended, and  A  was  to  execute  a  deed  of  separation 
between  himself  and  his  wife: — ^Held,  upon  de- 
murrer, that  a  declaration  reciting  such  memoran- 
dimi  of  agreement,  and  referring  to  such  deed  of 
separation,  was  good,  as  nothing  appeared  on  the 
record  to  shew  that  the  present  or  future  separation 
of  husband  and  wife  was  the  consideration  for  such 
agreement  Jones  v.  Waiie,  8  Law  J.  Rep.  (n.s.) 
Exch.  305. 

The  defendants  ordered,  on  behalf  of  a  corporation, 
that  a  contract  should  be  entered  into  with  the  plain- 


ti£^  for  certain  work  at  a  certain  price,  a  part  to  bo 
paid  upon  the  execution  of  the  contract^  and  upon  an 
assignment  of  the  timber,  materials,  &c.  required, 
to  the  corporation,  as  a  security  for  the  sum  so  ad- 
vanced, and  the  remainder  of  the  contract  money  to 
be  paid  as  soon  as  the  engineer,  with  the  concur- 
rence of  a  committee,  should  certify  the  work  to  be 
properly  completed ;  and  that  the  registrar  of  the 
said  corporation  should  prepare  the  necessary  con- 
tract and  assignment  to  be  executed  by  the  plaintiff! 
In  an  action  against  the  defendants  for  non-per- 
formance,— Held,  that  the  breach  alleging  the  non- 
payment of  the  3,000/L,  by  the  defendants  or  the 
corporation,  was  ill  assigned,  inasmuch  as  it  did 
not  appear  that  the  contract  was  entered  into  at  all } 
that  a  breach,  alleging  that  neither  the  defendants 
nor  the  corporation  would  suffer  or  pennit  the  plain- 
tiff to  erect  the  cofier  dams  accor^g  to  the  order, 
or  cause  the  order  to  be  thereby  executed,  but  that 
the  plaintiff  was  discharged  and  prevented  by  the 
defendants  and  the  corporation  from  erecting  and 
completing  the  dams,  was  also  ill  assigned,  inas- 
much as  tbe  order  did  not  specify  that  a  dam  should 
be  erected,  but  that  a  contract  should  be  entered 
into,  under  which  such  erection  should  take  place. 
— Held,  also,  that  a  breach,  alleging  that  the  defen- 
dants had  not  caused  or  procured  the  contract  to  be 
prepared  by  the  registrar,  or  executed  by  the  cor- 
poration, was  well  assigned,  being  in  accordance 
with  the  terms  of  the  order,  and  that  the  defendants 
were  personally  liable  thereon.  Held,  likewise,  that 
the  omission  by  the  plaintiff  to  make  a  tender  of  the 
contract  and  assigmnent,  did  not  furnish  an  answer 
to  the  action,  as  tide  order  directed  that  the  registrar 
of  the  corporation  should  prepare  the  necessary  con- 
tract and  assignment  to  be  executed  by  the  plaintiff 

The  declaration  contained  an  averment,  that "  the 
said  order  being  so  made,  in  consideration  of  the 
premises,  and  also  in  consideration  that  the  plaintiff 
had  then  promised  the  defendants  to  observe  and 
perform  all  things  in  the  said  order  to  be  observed 
and  performed,  the  defendants  then  promised  the 
pluntiff  that  all  things  should  be  observed  and 
performed,  which  in  the  said  order  were  contained, 
on  the  part  and  behalf  of  the  said  corporation,  and  of 
them,  the  defendants,  to  be  observed  and  performed." 
Held,  by  Tindal,  C.J.,  Bosanquet,  J.,  and  Coltman, 
J.,  that  the  consideration  for  the  defendants'  pro- 
mise was  not  past  and  executed,  as  it  should  be 
presumed  that  the  promises  of  the  parties  were  made 
simultaneously,  and  tbat  the  word  then  was  equally 
applicable  to  the  promises  of  both ;  consequently, 
that  there  was  good  ground  to  support  an  assumpsit 
against  the  defendants:  £r8kine,J.  dissenting,  who 
was  of  opinion,  that  although  it  might  be  inferred 
from  the  word  Men,  that  the  promises  of  the  plaintiff 
and  defendants  were  made  simultaneously ;  yet,  as 
it  did  not  appear  that  they  were  mutually  dependent, 
as  he  thought  they  should,  the  declaration  was  bad, 
and  consequcntiy  the  plaintiff  had  no  ground  oif 
action.  Thornton  v.  Jenyns,  9  Law  J.  Rep.  (n.s.)  C.P. 
265;  1M.&0. 166;  1  Sc.  N.R.  52. 

The  plainti&  alleged,  in  their  declaration,  that 
one  R  applied  to  them  to  accept  for  his  accommo- 
dation, certain  bills  of  exchange,  and  ofiered  them 
as  a  security  for  repayment  of  such  monies  as  they 
might  pay  upon  the  bills,  to  procure  the  defendants 
to  deliver  to  the  plaintiffii  certain  deeds  and  writings ; 
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fhat  R  requested  the  defendants,  thftt  on  the  accept- 
ing of  the  bills,  they  would  undertake  to  deliver  to 
the  plaintiff  the  deeds  and  writings,  on  payment  of 
the  hills  hy  the  plaintiff ;  of  all  which,  the  defen- 
dants had  notice,  and,  in  consideration  of  the  plain- 
tiffs accepting  the  hills,  undertook  and  promised  to 
deliver  the  deeds  and  writings  to  the  plaintiflb,  on 
payment  of  the  bills  by  them : — ^Held,  that  the  de- 
cluation  was  good,  without  an  averment,  that  the 
plaintiflb  accepted  die  bills  at  the  tpeeial  request  and 
desire  of  the  defendants,  inasmuch  as  the  acts  of 
accepting  the  bills  bv  the  plaintiffs,  and  of  giving 
the  undertaking  by  tne  defendants,  were  simulta- 
neous ;  and  consequently  the  averment,  necessary 
for  the  maintaining  of  an  action  on  a  by-gone  consi- 
deration, need  not  be  introduced.  Tipper  v.  Bieknell, 
6  Law  J.  Rep.  (n.b.)  C.P.  194;  3  Bing.  N.C.  710; 
4SC.462. 

A  declaration  in  assumpsit  stated,  that  in  con- 
dderation  that  plaintiff  at  defendant's  request  had 
consented  to  allow  defendant  to  weigh  two  boilers,  of 
plaintiff's,  defendant  promised  to  give  them  up  after 
weighing,  in  as  perfect  condition  as  they  were  in  at  the 
time  of  &e  consent:  breach,  that  defendant  did  not 
give  them  up,  &c.  On  motion  in  arrest  of  judgment, 
on  the  ground  of  want  of  a  consideration,  shewing 
dstriment  to  plaintiff,  and  benefit  to  defendant,  and 
also  of  ambiguity  in  the  word  "weigh," — Held,  that 
the  declaration  was  sufficient  Bainbridge  v.  Firm- 
•l(Htf,8Ad.&£.743;  1P.&D.2. 

(C)  Plbaoino  and  Evidence. 
[See  Goods  sold  and  delivered — Pleading.] 

A  declaration  against  an  administratrix  contained 
nine  counts:  the  first  six  alleged  promises  by  the 
intestate;  the  seventh  was  an  indebitatus  count 
against  her  for  the  funeral  expenses;  the  eighth  was 
for  goods  sold  and  delivered  to  her  as  administratrix; 
the  ninth  was  on  an  account  stated.  No  promise 
was  stiited  in  the  seventh  count,  but  the  declaration 
concluded,  that  in  consideration  of  the  premises,  the 
defendant  promised  to  pay  the  two  last-mentioned 
sums  respectively.  The  defendant  pleaded  non  as- 
sumpsit to  the  seventh  count: — Held,  after  verdict, 
that  it  was  bad,  no  promise  having  been  alleged 
therein,  and  the  conclusion  not  applying  to  it 

Semble — ^where  a  verdict  is  taken  for  a  sum  gene- 
rally on  the  whole  of  the  declaration,  subject  to  the 
certificate  of  an  arbitrator,  he  may  sever  the  damages 
upon  the  diflbrent  counts  in  the  declaration.  Hayter 
V.  Moat,  6  Law  J.  Rep.  (n.s.)  Exch.  32;  2  M.  &  W. 
66;  5  Dowl.  P.C.  298,  329. 

In  an  actfon  for  work  and  labour  to  recover  the 
price  of  a  machine  made  for  the  defendant,  the  lat- 
ter may  shew,  under  a  plea  of  non  assumpsit,  that  it 
was  made  under  a  special  contract,  not  to  be  paid 
for  unless  it  answered,  and  that  it  had  failed,  and 
was  worthless.  Grountel  v.  Lamb,  5  Law  J.  Rep. 
(n.s.)  Exch.  164;  1M.&W.852. 

In  an  action  for  money  had  and  received,  the  de- 
fence that  the  money  received  by  the  defendant  to 
be  paid  over  to  the  plaintiff,  was  the  amount  of  an 
illegal  wager  on  a  horse-race,  cannot  be  set  up 
under  the  plea  of  non  assumpsit,  but  must  be  pleaded 
specially.  Martin  v.  Smith,  7  Law  J.  Rep.  (n.s.)  C.P. 
201 ;  4  Bing.  N.C.  436. 

To  indebitatus  assumpsit  for  money  paid,  the  de- 


fendant pleaded,  that  the  money  was  paid  for  the 
purchase  of  railway  shares  by  the  plaintiff  as  the 
defendant's  agent;  that  the  plaintiff  received  certi- 
ficates of  title  to  the  shares  for  the  defendant,  and 
ought  to  have  delivered  them  to  the  defendant,  in 
order  that  the  defendant  might  have  sold  and  dis- 
posed of  them  for  his  own  use;  but  that  the  plain- 
tiff neglected  so  to  do,  and  wrongfully,  and  in  ^each 
of  his  duty  as  such  agent,  converted  and  disposed 
of  the  certificates  to  his  own  use,  whereby  they  be- 
came utterly  lost  to  the  defendant: — Held,  bad  on 
special  demurrer,  as  admitting  the  contract,  and  set* 
ting  up  in  avoidance  matters  which  properly  formed 
grounds  for  a  cross  action.  Francis  v.  Baker,  8  Law 
J.  Rep.  (N.s.)  a  B.  292;  10  Ad.  &  E.  642;  2  P.  & 
D.  669. 

Under  the  plea  of  non  assumpsit,  the  defendant 
cannot  give  in  evidence  the  acceptance  of  one  secu- 
rity in  (tischarge  of  another.  Weston  v.  Foster,  6  Law 
J.  kep.  (n.s.)  C.P.  242;  2  Bing.  N.C.  698. 

A  declaration  stated,  that  the  defendants  were  the 
owners  and  proprietors  of  a  certain  ship  or  vessel, 
then,  in  a  certain  river  near  Chester,  to  wit,  &c.,  and 
thereupon  the  plaintifl^  at  the  request  pf  the  defen- 
dants, caused  to  be  shipped  on  board  the  said  ves- 
sel, divers  goods,  to  be  taken  care  of,  and  securely 
conveyed  by  the  defendants,  as  owners  of  the  said 
vessel,  from  the  place  of  loading  to  Liverpool;  and 
in  consideration  thereof,  and  of  certain  freight  to  the 
defendants,  diey  promised  to  take  due  and  proper 
care  of,  and  safely  and  securely  carry  the  goods  aa 
aforesaid;  and  although  the  defendants  then  had 
and  received  the  goods  to  be  taken  care  of,  yet  the 
^defendants  did  not  take  due  and  proper  care,  &c. 
Plea,  that  they  did  not  promise  in  manner  and  form : 
— Held,  that  by  this  plea,  ^e  defendants  did  not 
admit  the  allegation  in  the  declaration,  that  they 
were  the  owners  and  proprietors  of  the  vessel,  such 
allegation  being  immateriaL  Benmon  v.  Davison,  7 
Law  J.  Rep.  (n.s.)  Exch.  116;  8  M.  &  W.  179. 

Where  a  contract  has  been  duly  executed,  a  de- 
fendant cannot  give  in  evidence  under  a  plea  of  non 
assumpsit,  that  it  has  been  avoided  by  a  subsequent 
alteration  in  a  material  part  Hemming  v.  Trenery, 
8  Law  J.  Rep.  (n.s.)  aS.  160;  9  Ad.  &  E.  926; 
IP.&D.  66L 

The  different  demands  for  goods  sold,  money 
paid,  lent,  account  stated,  &&  contained  in  the  form 
given  by  the  rule.  Trinity  term,  1  WilL  4,  constitute 
several  distinct  cotmts  for  all  purposes. 

To  a  declaration  in  assumpsit,  containing  counts 
upon  a  bill  of  exchange  for  3U  14f.  Zd.,  for  100/. 
for  money  paid,  100 JL  for  money  lent,  1002.  for  goods 
sold  and  delivered,  20L  for  interest,  and  lOOL  on  an 
account  stated,  defendant,  as  to  the  first  count  of  the 
declaration,  and  as  to  12t  2s.,  parcel  of  the  lOOL 
for  the  goods  sold  and  delivered,  and  as  to  the  lOOL 
on  the  account  stated,  and  the  promises  alleged  to 
be  made  in  respect  thereof,  brings  into  court 
61/.  9«.  7d.,  and  saith,  that  the  plaintiff  hath  not 
sustained  damages  to  a  greater  amount,  in  respect 
of  so  much  of  the  causes  of  action  in  the  declaration 
mentioned,  as  specified  in  the  introductory  part  of 
the  plea,  and  prays  judgment  There  was  also  a 
plea  of  non  assumpsit  to  the  residue.  Semble — ^that 
the  plea  was  bad;  money  should  have  been  paid 
specifically,  on  the  count  on  the  bill,  and  might  have 
been  paid  generally  to  the  residue  of  the  dedaxation. 
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[See  WmcKB,  Anendai\     i^io  (A).] 

In  order  to  ofacain  as  attartwnfiit  agaout  tlie 
akierifr  for  not  Rtanuni:  a  writ  porsuant  to  a  Jadse'a 
order,  the  origfinal  order  arast  be  dievB  at  the  time 
of  miiug  a  oi^t  of  iL  Gnoi^vr  t.  Ffjf^  5  DowL 
P.C.  21. 

Where  a  plaintiff'  b  entitled  to  an  attachment, 
pnraant  to  »ie%.  Gen.  HO.  tenn,  S  WUL  4,  against 
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the  sheriff^  for  not  obeying  a  Judge's  order  in  yaoa- 
tion,  to  bring  in  the  body,  although  the  defendant 
ia  afterwards  rendered  in  vacation,  he  is  bound  to 
apply  for  the  attachment  promptly  in  the  following 
term.    Bex  r.  Middlesex  (Sheriff),  5  DowL  P.O.  24*5. 

Where  the  sheriff  took  a  bail-bond  with  one  surety 
only,  and  afterwards  made  a  day's  default  in  return- 
ing the  writ,  the  Court  set  aside  an  attachment 
obtained  against  him,  on  payment  of  costs. 

Semble--aUter  of  an  attachment  for  not  bringing 
in  the  body.  Rex  v.  Surrey  (Sheriff),  2  C.  M.  &  R. 
698;  lT.&G.d2. 

The  Court  will  not  entertain  an  application  to  set 
aside  a  regular  attachment  against  the  sheriff  until 
bail  have  justified,  or  the  defendant  has  been  ren- 
dered. Rex  y.  LtneoUuhire.  (Sheriff),  5  Law  J.  Rep. 
(if.s.)  Exch.  42. 

The  affidavit  in  support  of  a  rule  for  discharging 
an  attachment  against  the  sheriff,  &c,  in  pursuance 
of  the  rule  of  Ha  term,  7  WilL  4,  must  state  that  the 
application  is  made  '*  for  his  indemnity  only.' '  Geaeh 
y.  Atkmton,  7  Law  J.  Rep.  (n.s.)  Exch.  314. 

(E)  When  to  stakd  as  Security. 

Where  an  arrest  took  place  on  the  5th  of  Januarv, 
and  bail  was  put  in  on  the  12th,  and  the  body-rule 
expired  on  the  20th: — Held,  that  an  attachment 
obtained  in  Hiktry  term  might  be  set  aside  without 
its  standing  as  a  security,  inasmuch  as  the  plaintiff 
had  not  b^  prevented  from  entering  his  cause  for 
trial  in  the  term  next  after  the  return  of  the  writ 
Rex  v.  Middlesex  (Sheriff),  4  DowL  P.C.  765. 

A  plaintiff  has  not  lost  a  trial  in  a  town  cause,  if 
he  could  have  proceeded  to  trial  at  any  time  in  the 
term  next  after  the  return  of  the  writ ;  and,  there- 
fore, where  a  plaintiff  might  have  proceeded  to  trial 
at  the  third  sitting,  though  he  could  not  at  the  first, 
he  is  not  entitled  to  have  the  attachment  stand  as  a 
security.  Rex  v.  Shropshire  (Sheriff),  5  DowL  P.C. 
256. 

(F)  Motions  and  Rules. 

An  application  to  make  a  Judge's  order,  granted 
in  vacation,  a  rule  of  court ;  and  also  for  an  attach- 
ment for  disobeying  it,  may  be  made  at  the  same 
time.  HinchUffe  v.  Jones,  4  DowL  P.C.  86:  s.  p. 
Porster  v.  Kirkwall,  4  DowL  P.C.  370.  See,  how- 
ever, contra,  Stasnland  v.  Ogle,  3  DowL  P.C.  99 ;  and 
Pileher  v.  Woods,  4  DowL  P.C.  329. 

When  the  attachment  is  granted,  the  proceedings 
are  on  the  crown  side,  and  the  attachment  is  to  be 
considered  as  granted  as  soon  as  the  rule  has  been 
obtained.  Rex  v.  Middlesex  (Sheriff),  6  Law  J.  Rep. 
(n.8.)  Exch.  9 :  2  M.  &  W.  107 :  8.  P.  Regina  v.  Mid- 
dlesex (Sheriff),  8  Law  J.  Rep.  (n.8.)  C.P.  39. 

The  rule  for  an  attachment  is  not  absolute  in  the 
first  instance,  except  for  non-payment  of  costo;  and 
where  the  Court  had  granted  a  rule  ni«i,*  calling 
upon  an  attorney  to  shew  cause  before  a  Judge  at 
chambers  why  he  Aould  not  pay  over  money  re- 
ceived by  him  to  the  plaintifi)  and  he  had  neglected 
to  shew  cause,  and  also  to  attend  several  summonses 
for  the  same  purpose,  the  rule  for  an  attachment 
was  held  not  to  be  absolute  in  the  first  instance,  but 
nifionly.  Richmond  v.  Rowdige  or  Rowditeh,  5  Law  J. 
Rep.  (n.s.)  Exch.  92;  1  M.  &  W.  40;  4  DowL  P.C. 
740. 

A  rule  for  an  attachment  for  disobeying  the  Mas- 

Digest,  1835—1840. 


ter's  allocatur  is  abeolute-in  the  first  instance,  when 
such  allocatur  is  for  the  payment  of  costs  only ;  but 
when  the  allocatur  is  for  the  payment  of  another 
sum,  different  from  and  independent  of  coste,  it 
is  nisi  only.  Ryan  v.  Stackpole,  7  Law  J.  Rep.  (n.s.) 
C,P.  169. 

Where  a  writ  of  habeas  corpus  has  been  served  on 
a  party  in  Fiance,  and  has  not  been  obeyed,  the 
Court  will  not  grant  a  rule  absolute  in  the  first 
instance  for  an  attachment,  on  the  ground  of  his 
disobedience,  although  the  English  proceeding  has 
been  recognized,  and  obedience  to  it  ordered  by  the 
French  tribunals.  Bx  parte  Wyatt,  5  DowL  P.C.  389. 

The  rule  for  an  attachment  for  non-payment  of  a 
sum  of  moiley  found  due  by  an  attorney  to  his 
client,  on  a  refexence  to  the  Master,  pursuant  to  a 
rule  of  court,  is  nisi  in  the  first  instance.  Ryan  v. 
FumeU,  4  DowL  P.C.  582. 

Where  a  rule  nisi  for  an  attachment  agunst  a 
clerk  of  assise,  for  not  returning  a  certiorari,  has 
been  discharged,  on  the  ground  that  it  was  not 
shewn  by  the  affidavits  in  support  of  the  application 
that  the  clerk  was  a  commissioner  of  oyer  and  ter- 
miner, the  Court  will  not  grant  another  rule  for  an 
attachment  in  respect  of  the  same  default,  or  a  rule 
requiring  the  clerk  to  return  the  same  writ  of  cer- 
tiorari.    Regina  v.  Norland,  8  DowL  P.C.  323. 

Where,  upon  shewing  cause  against  a  rule  for  an 
attachment  for  the  non-performance  of  an  award,  the 
Court  discharges  the  rule  without  costs,  on  a  pre- 
liminary objection  to  the  insufficiency  of  the  affidavit 
demanding  the  performance  of  the  award,  the  ob- 
jecting party  has  a  right  to  enter  into  the  merits,  in 
order  to  have  the  rule  discharged  with  costs,  and 
does  not  thereby  waive  his  right  to  the  discharge  of 
the  rule  without  costs.  In  re  Chamberlain,  8  DowL 
P.C.  686. 

(6)  Sebvice  of  Rules. 

Where  a  rule  for  an  attachment,  which  has  been 
served  too  late  for  cause  to  be  shewn  against  it  when 
due,  is  enlarged  to  the  following  term,  there  must 
be  a  personu  service  of  the  enlarged  rule.  Dixon  v. 
WiUis,  6  Law  J.  Rep.  (n.s.)  Exch.  144. 

If  a  defendant  will  not  take  the  copy  of  an  award 
and  rule,  the  other  requisites  of  a  service  being 
complied  with,  it  is  sufficient  for  a  rule  nisi  for  an 
attachment     Ellit  v.  Giles,  5  DowL  P.C.  255. 

It  is  no  answer  to  a  rule  for  an  attachment,  that 
the  Judge's  order,  which  has  been  made  a  rule  of 
court,  has  not  been  personally  served,  provided  the 
rule  itself  has  been  regularly  served.  Greensoood  v. 
Dyer,  5  DowL  P.C.  255. 

In  order  to  obtain  an  attechment  for  non-payment 
of  costs,  the  rule  for  the  payment  of  them,  as  well  as 
the  rule  nisi  for  an  attachment  for  non-payment,  must 
be  personally  served.    Rirket  v.  Holme,  4  DowL  P.C. 

The  Court  of  Common  Pleas  granted  an  attach- 
ment for  non-payment  of  coeta  against  an  attorney 
without  personal  service,  where  the  party  employed 
to  serve  the  rule  was  not  permitted  to  enter  the 
house,  but,  upon  retiring,  saw  the  attorney  run  into 
the  house,  and  then  returned  and  left  a  copy  of  the 
rule.    Anon,  5  Law  J.  Rep.  (n.8.)  C.P.  312. 

And  under  certain  circumstances,  where  there  is 
reason  to  believe  that  the  copy  rule,  and  allocatur, 
have  come  to  the  knowledge  of  the  defendant,  an 
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or  PrmmmfUm,  7  Low  J.  Bep.  (SA)  C.P.  21 ; 
#  I>'^^  PX*.  IM;  i  Se.  401- 

WWre  a  eopjr  of  a  rxtle  ac«s  far  an  attaduncnt  was 
^i:veRd  U>  the  defendant'*  aon,  who  refiued  to  aay 
whif;nh:%  father  was,  and  an  appcuitment was  made 
far  a  colMeqaeiit  da^,  it  was  held  to  be  insufficient 
to  dii^Mme  with  personal  senrice.  In  re  Ibberimm, 
f  UowL  PX*.  160. 

Where  a  reasonable  time  had  not  been  given  be- 
tween the  da^ofserring  a  mle  for  an  attachment  and 
the  dajr  tii  shewing  eau«e,  the  Court,  on  making  the 
rule  absolute,  directed  the  attachment  to  lie  in  the 
office  a  few  da^s,  until  notice  of  that  step  being  taken 
should  be  given  to  the  defendanL  JBnr  ▼.  GileM,  4 
DowL  P.C.  509. 

So  where  it  appeared  that  accidentally  it  had  not 
been  stated  that  the  original  rule  was  shewn  at  the 
time  of  scrrice,  the  Court  allowed  the  attachment  to 
lie  in  the  office  until  the  defect  was  supplied.  Daviei 
r,  Sherlock,  7  DowL  P.C.  592. 

(H)  Costs. 

An  attachment  was  obtained  for  the  non-per- 
formance of  an  award,  and  was  ordered  to  remain  in 
the  Master's  office  to  await  the  result  of  an  inquiry, 
and  to  be  diicharged  on  certain  conditions,  on  pay- 
ment of  costs.  The  conditions  were  not  complied 
with,  and  the  attachment  was  put  in  course  of  exe- 
cution:— Held,  that  the  costs  of  the  attachment 
included  all  such  costs  as  were  fairly  incidental 
thereto,  and,  amongst  others,  the  costs  of  the  inquiry. 
T^ler  y.  CompbeU,  5  Bing.  N.C.  192;  7  Sc.  116. 


ATTAINDER. 

During  the  abeyance  of  a  barony  descendable  to 
the  heirs  of  the  body,  one  of  the  co-heirs  was  attainted 
far  treason.  An  act  of  parliament  was  afterwards 
passed,  ftrr  the  restoration  in  blood  of  the  children 
of  such  co-heir: — Held  (after  consulting  the  Judges), 
that  tite  previous  attainder  of  the  co-heir  did  not 
efltiti  a  forfeiture  of  the  abeyant  barony,  and  that 
tlie  (trown  might  determine  the  abeyance  in  favour 
of  the  des<'<'ndsnts  of  such  sttainted  co-heir.  The 
Urayf  Prerage  Case,  1  West,  1 ;  The  Camoyt  Peerage 
Cu4e,  ibid.  Z%, 


AITKHTING  WITNESS. 

A  A»*t^  was  produced  with  the  seal  of  the  Gover- 
u/ir  Slid  <'«>mpaiiy  of  the  Bank  of  England  affixed. 
Slid  si  \S\tf  UttA  of  the  Real  was  a  memorandum^ 
•*J^«iii«d  by  iff^  of  the  Court  of  Directors,  &c. 
i.  Ki«JKh(,H4r<'r«4sry";  -  Held,  that  this  could  not  be 


wit- 
to  the  affixing  of  the  seal  of  a  oorposation,  such 
most  be  calkd  to  prove  the  deed.     Asr  d. 
Eagiamd  v.  Otamhert^  5  Law  J.  Repu  (x^) 
K.B.123:  4Ad.&£.410:  6N.&1L5». 


ATTORXEY  AND  SOLICITOR. 
[ See  Attachheict — EvtoxxcB — CosiF[DS!mAL 

COMXUXICATIONS — POWEX  OF  AtTOBNET.] 

(A)  ExAMiXATioN,    Admissiox,  ahb    Ixrol- 

MBXT. 

(B)    CXBTIFICATB. 

(C)  Re-admission. 

(D)  Duties  and  Liabiuties. 

(E)  Rbtaikbb. 

(F)  PUBCHABBS     FBOM     AKD    DbALIXOS    WITH 

Client. 

(G)  SumIiaJIT  JUBISDICnON  OF  THE  COUBT. 

(H)  Stbikiko  off  thb  Roll. 
(I)  Neolioence. 
( J )  Pbivilbobs  and  Disabiutixs. 
(K)  Bill  of  Costs. 

(a)  In  gemeroL 

(6)  Delivery, 

(c)  Taxatum, 

(d)  Remediee, 

(e)  Seemriiies. 
(L)  Libit  fob  Cobtb. 
(M)  Aobnt. 

(N)  Chanoiho  ArroBjfXT. 
(O)  Pabtnbbshif. 
(P)  AcnoN  bt,  AMD  Evidbncb. 
(Q)  Abticlbd  Clbbk. 


(A)  Exaxifation,  Admission,  aitd  Inrol- 

ment. 

Amendment  of  the  acts  for  regulating  the  admis- 
sion of  attomies  and  aolicitors.  1  Vict  c  66;  15 
LawJ.  Stat  122. 

Attomies  admitted  in  one  court  of  law  at  West- 
minster, may  practise  in  the  others  on  signing  the 
rolL     l&2Victc45,s.3;  16  Law  J.  Stat  84^ 

The  words  of  the  4fth  section  of  the  1  Vict  c  57, 
by  which  an  attorney  is  permitted  to  practise  in  a 
court  in  which  he  has  not  been  admitted,  and  to 
recover  his  costs  for  business  done  in  such  cour^ 
are  not  retrospective. 

Therefore,  an  attorney  cannot  recover  costs  for 
business  done  in  a  court  in  which  he  has  not  been 
admitted,  previous  to  the  15th  of  July  1837,  the  day 
on  which  Uie  act  received  the  royal  assent  NewUm 
V.  Spencer,  7  Law  J.  Rep.  (ii.8.)  C.P.  113;  4  Bing. 
N.C.  174;  6  DowL  P.C.  401 ;  5  Sc.  489. 

A  clerk  under  the  age  of  twenty-one  cannot  be 
examined  pursuant  to  the  rule  of  Hil.  term,  6  Will. 
4.     Ex  parte  Cragg,  6  Dowl.  P.C.  256. 

If  a  person,  who  is  a  candidate  to  be  admitted  an 
attorney,  cannot  pass  his  examination  in  the  first 
instance,  he  must  give  a  term's  notice  preparatory 
to  sny  second  examination.  In  re  Henry,  8  Law  J. 
Rep.  (N.S.)  aB.  12;  8  Ad.  &  E.  745;  1  P.  &  D.  71. 
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Except  under  particular  circumstances.  In  re 
the  Examiners  of  AitomeySy  9  Ad.  &  £.  728. 

And  where  an  articled  clerk,  in  consequence  of 
extreme  illness  at  the  time  of  his  examination,  has 
been  unable  to  obtain  his  certificate,  the  Court  will 
allow  him  to  g^  again  before  the  examiners  without 
the  usual  notices.  Ex  parte  Grimstone,  8  Dowl.  P.C. 
304. 

The  examinen  having  refused  to  examine  a  party, 
on  the  gpround  of  the  master  to  whom  he  was  arti- 
cled haying  more  than  two  clerks  at  the  time,  con- 
trary to  the  2  Oeo.  2,  c.  23,  s.  15,  the  Court,  upon 
motion,  directed  them  to  proceed  with  the  examina- 
tion.    In  re  Lewis,  6  Law  J.  Rep.  (n.b.)  C.P.  244. 

Where  the  examiners,  entertaining  a  doubt 
whether  the  service  of  an  articled  clerk  was  not  de- 
fective, by  the  space  of  a  fortnight,  refused  to  pro- 
ceed with  the  examination,  the  Court  ordered  them 
to  examine  de  bene  esse;  and  if  they  refused  to  grant 
their  certificate  for  the  reason  above  stated,  that  the 
party,  if  dissatisfied,  might  petition  the  Court.     Jn 

re  ,  8  Law  J.   Rep.  (n.s.)  C.P.  24;  s.  c.  £«- 

andners'*  ease,  6  Bing.  N.C.  70;  6Sc.  782;  s.c.  Ex 
parte  Masterman,  7  Dowl.  P.C.  156. 

The  Court  will  not  allow  an  articled  clerk  to  be 
examined  before  the  expiration  of  his  five  years' 
service.     Ex  parte  Bartlett,  7  Dowl.  P.  C.  699. 

Except  under  special  circumstances.  Ex  parte 
Fukher,  8  DowL  P.C.  614. 

As  where  he  proposes  to  practise  abroad  only. 
Ex  parte  Twynam,  8  Dowl  P.C.  298. 

Where  an  attorney  of  the  Court  of  Pleas  at 
Durham  applies  for  admission  into  the  superior 
courts  at  Westminster,  the  Court  will  not  relieve  him 
from  the  examination  required  by  the  new  rules ;  and 
in  case  of  not  passing,  he  must  make  a  subsequent 
application.     Ex  parte  Marshall,  7  Dowl.  P.C.  62 1. 

And  the  Court  of  Exchequer  refused  to  admit  an 
attorney  of  the  Common  Pleas  of  Lancaster,  either 
without  examination  or  without  depositing  his  arti- 
cles, pursuant  to  the  Ist  rule  of  Easter  term,  6  Will. 
4.  Ex  parte  Blackkurst,  9  Law  J.  Rep.  (n.b.)  Exch. 
229;  6  M.  &  W.  693 ;  8  Dowl.  P.C.  770. 

The  Court  of  K.B.,  however,  allowed  a  person  who, 
before  stat  11  Oeo.  4.  &  1  Will.  4,  c.  70,  had  been 
admitted  an  attorney  of  the  Court  of  Oreat  Sessions 
in  Wales,  having  paid  the  higher  duty  on  his  articles 
of  clerkship  under  stat  55  Geo.  3,  c  184,  to  be  ad- 
mitted an  attorney  of  that  Court,  aftet  the  passing 
of  the  former  act,  without  examination,  though  he 
had  never  taken  out  his  certificate,  nor  practised  in 
the  Court  of  Great  Sessions  or  elsewhere.  Ex  parte 
WilUams,  5  Ad.  &  IB,,  l^. 

Where  the  delay  on  the  part  of  an  articled  clerk 
in  sending  in  the  answers  required  by  the  rule 
of  Easter  term,  6  WilL  4,  has  been  caused  by  the 
unexpected  absence  of  the  attorney  with  whom  the 
articles  were  served,  the  Court  will  allow  them  to 
be  sent  in  nunc  pro  tunc.  Ex  parte  Lyons,  6  Dowl. 
P.C.  517. 

Where  the  articles  of  a  clerk  expired  on  the  Ist  of 
June,  and  the  time  at  which  they  ought  to  have  been 
deposited  at  the  Hall  of  the  Incorporated  Law 
Society,  pursuant  to  the  rules  of  Easter  term,  6 
Will.  4,  had  ended  on  the  30th  of  May,  and  the  day 
of  examination  was  the  5th  of  June,  the  Court,  on 
the  2nd  of  June,  ordered  the  articles  to  be  received. 
Ex  parte  Cooper,  5  DowL  P.C.  708. 


Where  a  clerk,  in  consequence  of  his  master's 
death,  had  not  served  during  a  certain  period  of  the 
five  years,  but  after  the  expiration  thereof  had  served 
an  additional  time,  equal  to  the  period  of  his  non- 
service,  the  Court  allowed  him  to  be  examined.  Ex 
parU  Tomkins,  6  Dowl.  P.C.  3. 

Where  a  clerk  has  omitted  to  send  in  his  answers 
to  the  questions  pursuant  to  the  rule  of  Easter  term, 
6  Will.  4,  within  the  time  limited  by  the  examiners 
in  consequence  of  his  agent  omitting  to  transmit 
them  in  sufficient  time,  the  Court  allowed  him  to 
send  in  the  answers  subsequentiy,  the  agent  paying 
the  costs  of  tiie  application. 

Mere  ignorance  of  the  rules  as  to  the  admission 
of  attomies,  will  no  longer  be  an  excuse  for  non- 
compliance with  them.  Ex  parte  Holland,  5  Dowl. 
P.C.  681. 

Where  two  attomies  sue  jointly  (on  an  implied 
promise)  for  business  done  in  the  Court  of  Chancery, 
an  objection  that  one  of  them  only  has  been  ad- 
mitted a  solicitor  of  that  court  cannot  be  taken  unless 
specially  pleaded. 

Quare — ^Whether  it  be  a  good  answer  to  the  action. 
HiU  V.  Sydney,  7  Law  J.  Rep.  (n.s.)  aB.  87 ;  3  N.  & 
P.  161;  7  Ad.  &E.  956. 

The  three  days'  notice  to  the  Master  required  by  the 
rule  of  Hil.  term,  6  Will.  4,  by  persons  applying  to  be 
admitted  attomies,  must  be  exclusive  of  the  day  on 
which  it  is  given,  and  of  the  first  day  of  the  term  to 
which  it  relates.  In  re  Prangley,  6  Law  J.  Rep. 
(n.b.)K.B.259;  4Ad.&£.781;  6N.&M.421. 

But  under  special  circumstances  tiie  Court  will 
allow  the  name  of  a  person  applying  for  admission 
as  an  attorney  to  be  introduced  into  the  Master's 
list  on  the  first  day  of  term,  although  the  notices 
have  not  been  given  "  three  days  at  tibe  least  before 
the  commencement  of  the  term."  Ex  parte  Blunt, 
5  Dowl.  P.C.  231. 

Under  the  5th  mlc  of  Hil.  term,  6  Will.  4,  as  to 
notices  of  applications  to  be  admitted  as  an  attorney, 
Sunday  will  reckon  as  one  day.  Ex  parte  Bumps, 
5  Dowl  P.C.  713. 

The  15tii  of  April,  which,  by  2  Geo.  4,  c.  70,  s.  6, 
is  constituted  the  first  day  of  Easter  term,  falling  on 
Easter  Sunday,  a  delivery  three  days  before  the 
18th  of  April,  of  the  notices  for  the  admission  of  an 
attorney,  was  held  to  be  a  sufficient  compliance  with, 
the  rule  of  Hil.  term,  2  Will.  4.  Ex  parte  Bay  ley,  6 
Dowl.  P.C.  516. 

Where  a  clerk  has  given  his  notices  previous  to 
Easter  term,  for  admission  in  Trinity  term,  but  he 
does  not  apply  in  that  term,  the  Court  will  not  allow 
him  to  be  admitted  on  those  notices  in  the  following 
Michaelmas  term,  but,  under  peculiar  circumstances, 
will  enlarge  his  certificate  and  allow  him  to  give 
notice  then  of  admission  on  the  last  day  of  HUary 
term.  Ex  parte  Southern,  6  Dowl.  P.C.  26. 

Where  an  attorney  applies  for  admission,  it  must 
be  positively  shewn  that  his  notice  has  been  regu- 
larly put  up  in  tiie  King's  Bench  office.  Ex  parte 
Morgan,  4  Dowl.  P.C.  296. 

But  an  attorney  who  has  been  admitted  an  attor- 
ney of  the  Court  of  Queen's  Bench,  may  be  ad- 
mitted in  the  Exchequer  without  affixing  the  notices 
otherwise  requisite.  Ex  parte  Parry,  5  Law  J.  Rep. 
(n.s.)  Exch.  157 ;  1  M.  &  W.  295 ;  5  Dowl.  P.C.  8 1 1 
1  T.  &  G.  800. 

And  the  Court  of  K.  B.  allowed  an  attorney  to 
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be  admitted  without  a  full  term's  notice,  where  all 
the  other  requisites  had  been  complied  with ;  and  it 
appeared  to  be  essential  to  his  interests  in  his  pro- 
fession that  he  should  sail  for  India,  before  the  regu- 
lar time  of  notice  would  expire.  The  application 
was  made  on  the  second  day  of  the  term,  and  the 
admission  was  ordered  to  be  on  the  last  day  of  the 
same  term.     In  re  Hancock,  4  Ad.  &  £.  779. 

Where  an  attorney  had  given  notice  of  his  in- 
tention to  apply  for  admission  on  the  first  day  of 
term,  and  it  appeared  that  some  of  the  necessary 
entries  had  not  been  made,  through  the  neglect  of 
an  agent,  in  due  time  for  that  term,  but  had  been 
made  only  two  days  before  it,  the  Court  allowed  him 
to  be  admitted  on  the  last  day,  the  entries  continu- 
ing, and  the  notice  being  duly  altered.  Ex  parte 
Woolrighi,  4  Dowl.  P.C.  274. 

Where,  by  the  fault  of  a  third  person,  the  entry 
of  the  notices  of  application  for  admission  as  an  at- 
torney, was  made  on  the  first  day  of  the  term,  in- 
stead of  being  made  on  a  day  before  the  term,  the 
Court  permitted  the  admission  to  take  place  on  the 
last  day,  instead  of  the  first  day  of  the  foUowing 
term.  Ex  parte  Downing,  8  Law  J.  Rep.  (n.b.)  Q.B. 
232. 

Where  an  attorney,  to  whom  a  clerk  has  been 
articled,  became  insane  during  the  clerkship,  the 
Court  allowed  fresh  articles  entered  into  with  another 
attorney  to  be  inrolled.  Ex  parte  DarheU,  6  Dowl. 
P.C.  505. 

A  party  had  assumed  a  new  name  after  the  ser- 
vice under  his  articles  was  completed,  and  had  put 
up  his  notices  in  that  name,  without  reference  to  his 
former  name.  The  Court  required  him  to  put  up 
his  notices  in  both  names,  and  allowed  him  to  be  ad- 
mitted at  the  end  of  the  term.  In  re  Ridley,  6  Law 
J.Rep.(N.B.)K.B.258;  4  Ad.  &  £.780;  6N.&M. 
436. 

The  Court  allowed  an  attorney's  notice  for  ad- 
mission to  be  amended,  by  introducing  the  luune  of 
one  of  the  persons  with  whom  he  served  his  clerk* 
ship,  it  havmg  been  accidentally  omitted.  Ex  parte 
Collins,  6  DowL  P.C.  495. 

Where  an  articled  clerk's  christian  name  has  been 
incorrectly  stated  in  the  notice  for  admission,  the 
Court  allowed  the  notice  to  be  corrected.  Ex  parte 
Dukes,  7  Dowl.  P.C.  605. 

Where  .an  attorney  whose  name  is  on  the  roll 
assumes  an  additional  surname,  the  latter  may  be 
added  to  that  already  on  the  rolL  Ex  parte  Ware,  6 
DowL  P.C.  3n. 

(B)  Certificate. 

Where  an  attorney  has  by  accident  omitted  to 
enter  his  certificate  at  the  Master's  office,  the  Court 
will  in  the  following  year  allow  him  to  enter  it  n«ne 
pro  tunc.     Ex  parte  Graddon,  6  DowL  P.C.  5. 

An  attorney,  who  has  obtained  his  certificate, 
may  recover  his  fees,  &c.  for  business  done  between 
the  15th  of  November  and  tibe  first  day  of  HiL 
term,  although,  at  the  time  when  the  business  was 
done,  he  had  not  entered  it,  pursuant  to  the  statute 
87  Geo.  3,  c.  90,  s.  27 ;  and  the  neglect  to  enter  the 
certificate  before  the  expiration  of  that  interv^ 
though  it  would  subject  him  to  a  penalty,  would  not 
affect  his  right  to  recover.  For  business  done  at  any 
other  time  of  the  year,  he  cannot  maintain  any 
action,  unless  when  it  was  done  he  had  obtained  a 


certificate,  and  the  same  had  been  duly  entered. 
£yrev.£Ae;<ey,9LawJ.Rep.(N.s.)£xch.247;  6M. 

6  W.  269;  8  DowL  P.C.  185. 

An  attorney  who  has  been  admitted  an  attorney 
of  the  Court  of  King's  Bench,  is  not  liable  to  a 
penalty  under  the  12  Geo.  2,  c.  13,  for  practising 
in  the  county  court  during  the  time  that  he  had 
neglected  to  take  out  his  certificate.  Hodgkinaon  ▼. 
Mayer,  6  Law  J.  Rep.  (n.b.)  K.B.  113;  6  Ad.  &  £. 
194;  1N.&P.397. 

Where  an  attorney,  having  been  admitted,  dis- 
continues his  practice,  and  afterwards  is  re-ad- 
mitted, he  must  forthwith  take  out  his  certificate, 
although  he  do  not  practise  under  such  re-ad- 
mission. And  if  he  remain  after  such  re-admission 
for  more  than  a  year  without  a  certificate,  he  will  be 
off  the  roll  again,  and  cannot  recover  for  any  busi- 
ness done  by  him,  though  he  take  out  his  certificate 
before  he  actually  practises. 

Where  a  client  had  given  securities  for  business 
done  by  an  attorney  under  such  circumstances,  the 
Court  ordered  them  to  be  given  up  and  cancelled. 
Wilton  V.  Chambers,  7  Law  J.  Rep.  (n.b.)  Q.B.  13;  7 
Ad.&£.524;  2N.&P.392. 

(C)  Re-aomission. 

Where  an  attorney  is  re-admitted  into  one  of  the 
courts,  he  is  competent  to  practise  in  all,  as  such  re- 
admission  implies  ex  vi  termini  an  admission ;  and 
the  party  is,  consequently,  within  the  1  &  2  Vict 
c.  45,  s.  3.  In  re  Martin,  8  Law  J.  Rep.  (n.8.)  C.P.  218 ; 

7  DowL  P.C.  334 ;  s.  c.  Ex  parteThompson,  6  Bing. 
N.C.  380 ;  7  Sc.  343 :  s.F.Ex  parte  Martin,  8  Law  J. 
Rep.  (n.8.)  Exch.  193;  5  M.&  W.  1;  7  DowL  P.C. 
412. 

Where  a  person  was  admitted  an  attorney,  but 
never  took  out  his  certificate,  or  practised  for  a  pe- 
riod of  twenty-four  years  from  the  time  of  his  ad- 
mission, the  Court  permitted  him  to  take  out  his 
certificate  without  the  form  of  re-admission.  Ex 
parte  Marshal,  6  DowL  P.C.  526. 

An  attorney  may,  under  peculiar  circumstances, 
be  re-admitted  without  the  usual  term's  notice,  where 
he  has  been  off  the  roll  from  the  15th  to  the  17th  of 
November.    Ex  parte  MincHn,  5  DowL  P.C.  253. 

Where  an  attorney  seeking  to  be  re-admitted  does 
not,  in  consequence  of  wrong  information  at  the 
Master's  office,  attempt  to  lodge  the  affidavit  required 
by  tiie  6th  rule  of  Hil.  term,  6  Will.  4,  until  the 
afternoon  of  the  first  day  of  term,  the  Court  will, 
if  he  applies  promptiy,  allow  him  to  file  it  nunc  pro 
tunc.     Ex  parte  Norman,  8  DowL  P.C.  136. 

Wliere  an  attorney  has  obtained  a  rule  for  his  re- 
admission,  but  ill  health  has  prevented  his  taking 
out  his  certificate,  and  he  has  not  practised,  he  may 
be  re-admitted  in  a  subsequent  year,  on  terms,  with- 
out the  usual  notices.  Ex  parte  French,  5  DowL  P.C. 
874. 

Where  an  attorney  who  has  practised  during 
the  period  of  his  being  off  the  roll,  seeks  to  be 
re-admitted,  he  should,  in  his  affidavit  for  that  pur- 
pose, state  that  he  has  been  off  the  roll,  and  not 
leave  it  to  be  stated  by  counseL  Ex  parte  Miller,  8 
DowL  P.C.  323. 

The  Court  will  not  re-admit  an  attorney  who  has 
discontinued  practice  for  thirty  years.  Ex  parte 
BilUngs,  5  DowL  P.C.  395. 

Where  an  attorney  had  practised  seven  years,  and 
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had  been  off  the  roll  twenty-seren,  during  which 
he  had  not  been  engaged  in  the  law,  but  then  became 
a  managing  clerk  in  the  office  of  an  attorney,  who 
swore  to  his  capacity  aa  a  lawyer,  the  Court  would 
not  allow  him  to  be  re-admitted.  Ex  parte  Brabant, 
7  DowL  P.C.  622. 

It  is  no  objection  to  an  attorney  being  re-admitted, 
without  payment  of  fine  or  arrears  of  duty,  that  he 
has  acted  as  an  attorney  in  a  borough  court,  where 
persons,  not  attomies,  may  practise,  or  that  he  has 
served  process  for  other  attomies.  Ex  parte  Thomson^ 
5Dowl.P.C.276. 

Where  an  attorney  had  ceased  taking  out  his 
certificate,  and  practised  in  a  hundred  court  (the 
practice  fk  which  was  regulated  according  to  that  in 
K.B.)  for  the  recovery  of  debts  under  SL,  and  not 
elsewhere,  the  Court  would  not  allow  him  to  be  re- 
admitted without  paying  his  full  arrears  of  certifi- 
cate duty.  Ex  parte  Binne,  4  Ad.  &  £.  1005. 

An  attorney  who  had  practbed  regularly  under  a 
certificate,  in  the  Court  of  King's  Bench,  and  in  the 
Court  of  Common  Pleas  at  Lancaster,  and  had 
subsequently  discontinued  practice,  and  been  em- 
ployed as  supexintendent  of  collieries,  and  had 
afterwards  been  re-admitted  an  attorney  in  the  Court 
of  Common  Pleas  at  Lancaster,  all  previously  to  the 
rule  of  UiL  term,  6  Will.  4,  was,  after  that  rule,  re- 
admitted an  attorney  of  this  court,  without  the  affi- 
davit required  thereby.  Ex  parte  MiUer,  4  Ad.  &  £. 
1006. 

A  was  admitted  as  an  attorney  and  solicitor  in 
1810,  but  did  not  practise  or  take  out  his  certificate 
till  three  years  after  his  admission.  He  afterwards 
discontinued  to  practise,  and  did  not  take  out  a 
certificate  for  several  years.  In  1823  he  was  re- 
admitted as  an  attorney,  and  in  1826  as  a  solicitor, 
and  from  1826  took  out  his  certificate  reg^ularly : — 
Held,  that  after  1826,  he  was  capacitated  to  act  as  a 
solicitor,  and  to  recover  his  bills  of  costs.  Dt^ki  v. 
Elwes,  9  Law  J.  Rep.  (N.a.)  Ch.  200 ;  2  K.  497. 

(D)  Duties  and  Liabilities. 

A  client  who  has  intrusted  the  abstracts  of  his  title 
to  an  attorney,  for  the  purpose  of  raising  money  on 
mortgage,  may  maintain  an  action  against  the  attor- 
ney, for  a  breach  of  duty  in  voluntarily  communi- 
cating defects  in  his  title  to  a  party  interested,  who 
has  thereupon  brought  unsuccessful  actions  to  re- 
cover a  part  of  the  property ;  and  it  is  no  justification, 
that  the  party,  to  whom  the  communications  were 
made,  was  also  a  client  at  the  time  of  the  delivery  of 
the  abstracts.  Taylor  v.  Blacklaw,  6  Law  J.  Ilep. 
(m.8.)  C.P.  14 ;  3  Bing.  N.C.  235 ;  3  Sc.  614. 

If  an  attorney,  who  is  conducting  a  cause,  do  not 
communicate  to  his  client  an  offer  of  compromise 
made  by  the  other  party,  but  goes  on  with  the  action 
to  put  costs  in  his  own  pocket,  he  cannot,  after  that, 
charge  his  client  with  die  costs  incurred ;  but,  as  it 
is  the  duty  of  an  attorney  to  communicate  such  an 
offer  to  his  client,  it  must  be  presumed  that  he  did 
so  till  the  contrary  is  shewn.  Sill  v.  Thomas,  8  C.  & 
P.  762. 

A  solicitor  from  whom  the  conduct  of  a  cause  has 
been  taken  by  the  Court,  must  give  the  new  solicitor 
an  opportunity  of  making  himself  acquainted  with 
the  documents  common  to  the  cause,  and  the  free 
use  of  such  as  are  required  for  its  prosecution.  Ben- 
neU  V.  Baxter,  9  Law  J.  Rep.  (n.b.)  Ch.  137. 


A  solicitor,  who  has  so  acted  as,  in  the  opinion  of 
the  Court,  to  have  discharged  himiwlf,  will  be  order- 
ed, though  his  bills  of  costs  are  not  paid,  to  deliver 
up  the  papers  in  the  cause  to  the  present  solicitor  of 
the  client ;  such  solicitor,  and  also  the  client,  under- 
taking to  hold  them  subject  to  the  fonner  solicitor's 
lien  for  his  costs. 

An  offer,  on  the  part  of  the  former  solicitor,  after 
proceedings  had  been  taken  in  the  cause  by  the  new 
solicitor,  to  proceed  with  the  cause,  will  not  prevent 
the  Court  firom  ordering  him  to  deliver  up  the 
papers  on  the  terms  above  mentioned.  Heslop  v. 
Meteatfe,  7  Law  J.  Rep.  (n.s.)  Ch.  49 ;  8  Sim.  622 ; 
3  M.  &  Cr.  183. 

An  attorney  will  be  ordered  to  pay  the  costs  of  an 
application  arising  iiom  his  own  delay  and  mistake. 
White  V.  Hillane  or  Hillacre,  8  Law  J.  Rep.  (n.s.) 
Ex.  Eq.  65;  3  Y.  &  C.  278. 

Where  a  solicitor  had  taken  no  written  authority 
to  file  a  bill,  and  the  parol  one  which  he  asserted, 
was  denied  by  the  plaintiff  the  bill  was  taken  off 
the  file,  and  Uie  solicitor  ordered  to  pay  the  costs 
of  plaintiff  and  defendant  Martindale  v.  Laweon, 
C  P.C.  88. 

If  a  bill  is  ordered  to  be  taken  off  the  file,  on  the 
ground  that  the  plaintiff  assimie  to  sue  in  a  corpo- 
rate character,  to  which  ihey  are  not  entitled,  the 
costs  will  be  ordered  to  be  paid  by  the  town  agent 
of  the  plaintifls,  and  not  by  their  solicitor  in  the 
country.  Ruthin  {Bvrgesees)  v.  Adanu,  7  Sim.  345. 

There  is  no  implied  contract  to  pay  the  expenses 
of  a  witness  by  the  attorney  or  agent  by  whom  he 
is  subpoenaed.  Therefore,  the  mere  service  of  a  sub- 
poena by  the  attorney  in  the  cause,  will  not  make 
him  liable  to  the  witness  for  his  expenses,  in  attend- 
ance upon  it.  Robint  v.  Bridge,  7  Law  J.  Rep.  (n.8.) 
Exch.  49 ;  3  M.  &  W.  114 ;  6  DowL  P.C.  140. 

An  attorney  delivered  a  writ  of  execution  to  the 
bailiff  of  an  inferior  court,  to  be  executed  upon  the 
goods  of  a  certain  party,  whose  house  was  supposed 
to  be  within  the  jurisdiction,  but  in  point  of  fact 
was  not  He  knew  the  situation  of  the  house,  but 
g^ve  no  specific  directions  that  the  levy  was  to  be 
made  there,  though  he  informed  that  party  that  the 
levy  would  be  made : — Held,  not  sufficient  evidence 
to  make  him  liable  in  an  action  of  trespass  brought 
against  the  bailiff  and  the  attorney  for  the  illegal 
seizure.  Sourellr.  Champion,  7  Law  J.  Kep.  (n.8.)  Q.B. 
197 ;  6  Ad.  &  £.  407. 

(£)  Retainer. 

If  an  attorney  appear  and  defend  a  cause  for  a 
party  without  his  knowledge  or  authority,  and  an 
execution  be  levied  upon  him  for  the  costs,  the 
Court,  upon  its  being  certified  by  the  Prothonotary 
to  whom  the  matter  has  been  referred,  that  the 
attorney  is  insolvent,  will  order  the  sum  levied  to 
be  returned  by  the  plaintiff  Stanhope  v.  Fimun  or 
Emfery,  6  Law  J.  Rep.  (n.8.)  C.P.  175 ;  3  Bing.  N.C. 
301 ;  4  Sc.  39 ;  5  DowL  P.C.  357. 

The  lessee  and  the  tenant  for  life,  of  certain  pro- 
perty, signed  a  memorandum  of  agreement,  by 
which  it  was  agreed,  that  the  lessee  should  have  a 
further  lease  for  a  certain  term,  if  the  tenant  for  life 
should  so  long  live ;  and  that  the  attorney  of  the 
tenant  for  life  should  draw  the  lease  and  counter- 
part at  the  expense  of  the  lessee ;  and  the  lessee  had, 
subsequendy,  interviews  with  the  attorney,  on  which 
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die  dnfts,  Kffpnrrtd  of  wliAt  had  been 
and  desired  tbat  they  shonld  be  eiM^Toned. 
Upon  the  death  of  the  tenant  for  life,  beroTe  the 
lease  was  exeeated, — Hdd,  in  an  action  by  the  attor- 
mej  afwist  the  lenee,  that  the  defendant  was  liable 
to  the  plaintiff  for  tlie  costs  of  what  had  been  done, 
ioasmiich  as  the  defendant's  conduct  was  such  as 
warranted  the  pffesnmpdon  that  he  had  retained  the 
plzintiir  as  his  attorney,  upon  that  particular  occa- 
SMO,  and  for  tlie  performance  of  that  particular 
bonncss.  Wthhr.  Bkodes,  6  Lxw  J.  Rep.  (v.^)C,F, 
212 ;  $  Bing.  N.C.  732 ;  4  Sc  497. 


(F) 


FBov,  A2n>   Dealibos  with 
Climkt, 


Hk  Cout  win  allow  a  client  to  institute  proceed- 
ings *g*w— *  a  soEcitor  within  a  reasonable  number 
of  years  after  the  eonnexion  of  solicitor  and  client 


A  solicitor  t0(A  an  assignment  of  some  leasehold 
piopqtj  Inm  his  client  inl8 10 ;  and  their  connexion 
detemnncd  a  few  months  afterwards.  In  1828,  the 
dient  filed  a  UIl  against  the  solicitor^  insisting  that 
the  assignment  was  intended  to  be  a  mortgage,  and 
not  a  sale.  The  bill  was  dismissed  by  the  Master 
of  the  Rolls  in  18M:  a  petition  of  appeal  was  pre- 
sented in  1840.  The  client  had  raised  the  question 
by  some  letters  in  181 1 :— Held,  that,  after  so  long 
a'time  had  elapsed,  the  Court  would  not  assist  him 
in  such  a  claim. 

A  solicitor  is  not  incapacitated  from  purchasing 
from  his  client,  but  he  will  be  bound  to  shew  that 
he  paid  a  full  consideration ;  and  though  a  bill  to 
■ct  aside  such  a  sale  is  dismissed,  the  Court  will 
frequently  refuse  the  solicitor  his  costs  of  the  suit 
Chamjdun  ▼.  Rigby,  9  Law  J.  Rep.  (n.s.)  Ch.  21 1. 

An  Attorney  not  acting  as  such  on  a  particular 
oe«ajrion  for  his  client,  may  throw  off  that  character, 
and  exercise  his  independent  rights.  Justin  ▼.  Cham- 
Otrw,  6  C.  &  F.  1. 

SembU — that  the  solicitor  or  coimsel  of  the  owner 
tA  an  efttate,  if  he  purchase  a  charge  upon  the  estate, 
» :ii  tjir  entitled  only  to  the  amount  he  actually  paid. 
CorUr  r.  Palmer,  11  BIL  (ii.s.)  397. 

AfereemenU  entered  into  between  an  attorney  and 
hfs  f-lient,  far  the  purchase,  at  an  under-price,  of 
eutstUm,  to  which  the  client  had  good  title,  but  of 
which  he  was  not  in  possession,  set  aside  for  fraud 
Sitt4  maintenance.     Jones  v.  Thomas,  2  Y.  &  C.  498. 

Jf  tlie  attorney  of  a  party  authorize  A  to  pay 
tntHUfy  for  his  client,  and  A  pay  it,  and  the  attorney 
fht^tiitAi  the  matter  to  his  client,  who  does  not  dis- 
eUJm  tlie  transaction  till  seversl  months  after,  this 
is  evidence  to  go  to  the  jnry,  that  the  authority  to 
pay  wan  suthorized  by  the  client 

A'»  attorney  gives  B  a  written  authority  to  pay 
money  for  A,  lliis  authority  does  not  reqture  a 
stamp,  either  as  »n  agreement  or  as  a  power  of  attor- 
ney.    Parker  r.  DuboU,  7  C.  &  P.  406. 

(O)  St'MMABY  JUKISPICTION  OF  THE  CoVRT. 

7'lie  Court  of  King's  Bench  has  no  jurisdiction 
ov^-f  an  attz/niey  of  the  Great  Sesnions  of  Wales  for 
tt.i*^  owUu-t  while  acting  in  that  character,  notwith- 
t*jtt.'i:i '/  tht'  provikiont  of  tlie  11  Geo.  4.  &lWilL 
4,  <-■  70.  ku4  h)»  having  become  an  attorney  of  the 
ICwy'%  h^-u'h.     In  re  WiUiam*,  b  DowL  P.C.  286. 

1  itAi  C*Am  will  not  exercise  its  summary  jurisdic- 


tion over  an  attorney,  by  compelling  him  to  pay 
oyer  money,  imless  it  appear  by  the  affidarits  diat 
he  is  an  officer  of  the  court  Sharpv.  Hatpker,  3 
Law  J.  Rep.  (n.s.)  C.P.  842;  3  Bing.  N.C.  66;  6 
DowL  P.C.  186;  3  Sc.  896. 

The  Court  will  not  summarily  enforce  an  under- 
taking giren  by  an  attorney,  who  is  also  a  solicitor, 
in  a  suit  in  Chancery.  In  re  Gariand,  6  DowL  P.C 
612. 

The  Court  will  not  summarily  compel  an  attor- 
ney to  pay  money,  pursuant  to  his  undertsking  to 
indemnify  against  costs,  in  an  action  where,  at  his 
instance,  a  party  has  allowed  his  name  to  be  used 
as  a  plainfifil  without  any  interest  in  the  matter. 
Ex  parte  Clifton,  5  DowL  P.C.  218. 

The  Court  will  not  exercise  its  summary  juris- 
diction over  an  attorney  by  compelling  him  to  refimd 
a  sum  of  money  paid  by  his  client  In  consequeoee 
of  his  alleged  negligence,  unless  such  negligence  be 
clear  and  unequivocal,  and  of  such  a  nature  that  die 
attorney  could  not,  in  the  estimation  of  the  Courts 
have  a  defence  if  an  action  were  brought  against 
him.  Meggs  y,  Binns,  5  Law  J.  Rep.  (n.8.)  C.P. 
225;  2  Bing.  N.C.  623;  5DowLP.C.28;  3Sc32. 

Where  an  attorney  has  been  employed  to  prepare 
mortgage  deeds,  snd  he  receives  the  money  raised 
by  the  mortgage,  he  may  be  called  upon  summarily 
to  account  for  it  B*  parte  CripweU,  6  DowL  P.C. 
689. 

The  Court  will  not  grant  a  rule  requiring  an 
attorney  to  deliver  up  papers,  and  in  the  altematiTe 
for  an  attachment  in  case  of  a  non-deliveiy,  but 
each  branch  must  be  made  the  subject  of  a  separate 
motion.    Roscoe  v.  Hardmanj  6  DowL  P.C.  157. 

The  Court  will  not  compel  an  attorney  to  answer 
the  matters  in  an  affidavit,  merely  because  he  has 
hired  insufficient  bail  to  justify  in  an  action.  Clif' 
ford  V.  Parker,  5  DowL  P.C.  226. 

Where  on  taxation  it  appears  that  an  attorney  has 
been  overpaid  by  his  client,  but  the  usual  clause 
requiring  an  attorney  to  refimd  any  sum  found  to 
have  been  overpaid,  is  omitted  m  the  order  for  tax- 
ation, the  Court  will  not  afterwards  supply  the  omis- 
sion.    Peace  v.  Jones,  8  DowL  P.C.  314. 

Where  money  has  been  paid  by  a  client  to  one  of 
two  attomies,  partners,  and  which  has  been  applied 
to  their  own  use  in  account  with  their  bankers,  the 
Court  will  summarily  compel  them  to  refund.  In 
re  Ford,  8  DowL  P.C.  684. 

Where  parties  settle  a  case,  without  the  interven- 
tion of  the  attorney,  that  settlement  is  no  answer  to 
an  application  against  the  attorney  to  deliver  up  the 
record  to  the  opposite  party  when  successfiiL  Baber 
V.  Harris,  7  DowL  P.C.  589. 

Where  a  client  has  deposited  deeds  in  the  hands 
of  his  attorney,  and  the  latter  afterwards  becomes  a 
bankrupt,  the  Court  will  not  summarily  interfere  to 
compel  the  assignees  to  deliver  up  those  deeds  which 
have  come  to  their  hands  from  the  bankrupt  Ex 
parte  Roy,  4  DowL  P.C.  573. 

Since  1  Vict  c.  56,  the  affidavit  in  support  of  a 
rule  to  attach  an  attorney,  need  not  describe  him  as 
an  attorney  of  the  Court  in  which  the  application  is 
made.     Downton  v.  Styles,  4  Bing.  N.C.  122. 

Where  an  attorney  attending  a  commission  of 
lunacy  for  the  petitioner  promised  the  under-sheriff 
to  pay  the  fees  due  to  him,  the  commissioners,  snd 
the  jury»  on  the  inquisition  being  returned,  but  failed 
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to  do  80  on  the  retum  and  on  request,  this  Couit 
granted  a  rule^  calling  upon  him  to  pay  such  fees, 
on  the  ground  that  when  his  undertaking  was  ac- 
cepted, credit  was  given  to  him  in  his  professional 
character.  And  it  was  held  no  objection  to  such 
rule,  that  their  proceedings,  in  respect  of  which  the 
obligation  was  incurred,  took  place  in  another  court 
Ex  jKB-tB  Bodenham^  8  Ad.  &  £.  959. 

Where  an  attorney  who  is  the  attesting  witness 
to  the  counterpart  of  a  lease,  is  afterwards  concerned 
for  the  tenant  in  an  action  of  ejectment  brought  by 
the  lessor,  the  Court  will,  notwithstanding,  compel 
him  to  make  an  affidavit  of  the  execution  of  the 
counterpart  in  support  of  an  application  for  the 
usual  landlord's  rule,  under  1  Geo.  4,  c.  87,  s.  1. 

Qiune — whether  the  affidavit  of  the  attesting 
witness  is,  in  every  case  of  such  an  application,  in- 
dispensable.   Doe  d.  Avery  v.  Roe,  6  Dowl.  P.C.  5 18. 

An  affidavit  in  support  of  an  application  against  an 
attorney,  to  compel  him  to  deliver  up  a  document, 
may  be  entitled  in  the  action  out  of  which  the 
claun  arises,  although  judgment  has  been  signed 
and  execution  issued. 

An  attorney  is  liable  to  the  summary  jurisdiction 
of  the  Court  for  misconduct,  while  one  of  its  officers, 
although  at  the  time  of  an  application  against  him 
he  has  ceased  to  be  an  attorney.  3ime$  v.  GibbSf  6 
DowLP.C.310. 

Where  a  client  has  voluntarily  paid  money  to  his 
attorney,  pursuant  to  an  agreement,  in  itself  void 
for  champerty,  the  Court  will  not,  after  a  lapse  of 
thirteen  years,  interfere  to  compel  the  attorney  to 
refund  or  deliver  his  bill,  unless  sufficient  reason  is 
shewn  for  not  nuiking  an  earlier  application.  En 
parte  Yeatmm^  4  Dowl.  P.C.  804. 

A  plaintiff,  who  had  delivered  to  Nixon,  as 
Nf^es's  attorney,  a  bill,  in  which  he  made  Nokes 
his  debtor,  afterwards  obtained  the  bill  surreptitiously 
from  Nixon,  and,  delivering  a  new  bill  for  the  same 
charges,  in  which  he  made  Nixon  his  debtor,  sued 
Nixon  for  the  amount  The  Court  stayed  proceed- 
ings tiU  plaintiff  should  deliver  to  Nixon  a  copy  of 
the  paper  surreptitiously  obtained  from  him :  the 
copy  to  be  evidence  in  the  cause.  Edginton  v.  Nixoitt 
3fiing.N.C.816. 

Where  an  attorney  has  been  g^ty  of  fraud,  in 
not  reinvesting  money  pursuant  to  a  rule  of  court, 
the  Court  will  g^rant  an  attachment,  although,  sub- 
sequently to  the  order  being  made,  the  attorney  has 
become  a  bankrupt 

Qiuere — whether  the  bankruptcy  would  have 
exempted  him  from  an  attachment  if  no  fraud  had 
been  shewn.  In  re  Newberry  or  Newbury y  5  Law  J. 
Rep.  (N.S.)  K.B.  4;  4  Ad.  &  £.  100;  5  N.  &  M. 
419. 

The  Court,  at  the  instance  of  the  client,  or^of  his 
assignees,  if  he  has  become  bankrupt,  at  common 
law,  and  independently  of  the  stat  2  Oeo.  2,  c.  23, 
has  power  to  order  an  attorney  to  deliver  his  bill, 
and  account  for  monies  received,  although  they  have 
no  jMywer  to  order  it  to  be  taxed,  except  in  the  cases 
provided  for  by  that  act  Clarkson  v.  Parker^  8  Law 
J.  Rep.  (N.B.)  Exch.  72;  4  M.  &  W.  582;  7  Dowl. 
P.C.  87. 

Where  an  attorney  has  appeared  and  acted  for  a 
defendant  in  a  suit,  without  his  authority  or  consent, 
in  consequence  of  which,  execution  has  been  levied 
on  the  defendant's  goods,  the  remedy  of  the  de> 


fendant  is,  in  the  first  instance,  against  the  attorney. 
If  in  solvent  circumstances,  and  not  against  the 
plaintiff  on  the  record. 

And  on  an  application  to  the  Court  to  Interfere  on 
behalf  of  the  defendant  in  such  a  case,  if  it  does 
not  appear  whether  the  attorney  is  solvent  or  not, 
the  Court  wUl  refer  it  to  the  Prothonotary  to  inquire 
into  that  fact  Stemhope  v.  Ftrmin  or  Eavery,  6  Law 
J.Rep.  (n.s.)C.P.  12;  3Bing.  N.C.  301;  5  Dowl. 
P.C.  357. 

(H)  Stbikinq  off  the  Roll. 

Circumstances  under  which  the  Court  of  Common 
Pleas  will  not  order  an  attorney's  name  to  be  struck 
off  the  roll  of  attomies  of  that  court,  although  the 
Court  of  King's  Bench  have  given  directions  to  that 
effect 

W  was  admitted  an  attorney  of  the  Court  of  King's 
Bench  in  1810,  and  took  out  his  first  certificate  in 
1813,  and  continued  to  do  so  until  November  1820, 
when  he  ceased  to  take  it  out,  or  to  practise  till  1826. 
In  1823,  he  was  re-admitted  an  attorney  of  the 
Court  of  King's  Bench,  upon  an  affidavit,  stating 
the  facts  above  recited ;  but  he  took  out  no  certificate 
until  1826.  In  1837,  a  rule  was  made  absolute  in 
the  Court  of  King's  Bench,  which  decided  in  effect, 
that  his  re-admission  in  1823  was  void,  inasmuch  as 
he  did  not  take  out  his  certificate  forthwith,  and 
that,  consequently,  he  was  not  on  the  roll  of  the 
court  as  an  attorney  in  1826.  In  Hilary  term,  1826, 
he  was  admitted  an  attorney  of  the  Court  of  Common 
Pleas,  upon  an  affidavit  that  he  was  then  an  attorney 
of  the  Court  of  King's  Bench,  producing  the  ad- 
mission of  1810,  and  testifying  that  he  hsd  paid  the 
duty  on  his  articles,  and  had  been  admitted  an  attor- 
ney of  the  Court  of  King's  Bench.  From  1826, 
the  year  of  his  admission  into  the  Court  of  Common 
Pleas,  he  took  out  his  certificate  regularly  to  1831, 
when  he  withdrew  from  practice  altogether.  Upon 
motion,  in  Easter  term,  1839,  to  stnke  him  off  the 
roll  of  the  Court  of  Common  Pleas,  on  the  ground 
of  his  being  admitted  on  the  erroneous  supposition 
of  his  being  an  attorney  of  the  Court  of  King's 
Bench  in  1826; — ^inasmuch  as  his  communications 
to  the  officer  on  the  subject  were  unreserved  and 
free  from  fraud; — as  the  officer  was  cognizant  of, 
and  satisfied  with,  the  course  of  proceedings  which 
he  had  adopted,  which  was  similar  to  that  according 
to  which  omer  attomies  had  been  admitted ;— -as  he 
had  taken  out  his  certificate  regularly  since  his  ad- 
mission into  the  court; — and  as  a  considerable 
period  of  time  had  elapsed  before  the  application  was 
made : — Held,  that  his  name  should  not  be  struck 
off  the  rolL  Paget  v.  Chambers,  9  Law  J.  Rep.  (n.b.) 
C.P.241;  5Bing.N.C.630;  7  Sc.  610. 

(I)  Neolioence. 

[See  Megge  v.  Bitmt,  tupra  (G).] 

It  is  not  every  mistake  or  misapprehension  of  an 
attorney  that  will  make  him  liable  to  an  acdon  for 
negligence.  The  question  in  such  an  action  is, 
whether  the  attorney  has  used  reasonable  skill  and 
reasonable  care. 

In  an  action  against  an  attorney  for  negligence, 
the  declaration  stated  that  the  plaintiff  was  a  pri- 
soner  in  execution  for  a  debt  not  exceeding  201., 
and  had  been  so  for  twelve  calendar  months,  and 
was  desirous  of  obtaining    his  discharge,  of  all 
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vliich  the  defendant  had  notice ;  and  that  the  de- 
fendant, in  consideration  that  the  plaintiff  would 
emploj  him  to  obtain  his  discharge,  undertook  to 
nae  dcie  diligence ;  yet  the  defendant,  not  regarding, 
9ce^  did  not  take  proper  measures  to  obtain  the 
plabitiff^s  discharge.  To  this  declaration  the  de- 
fendant irieaded,  first,  non  assumpsit,  and  secondlv. 
diat  he  dad  use  proper  measures,  and  ddd  use  due  dih- 
gCBfCe: — Held,  that  on  the  second  issue  it  lay  on 
the  plaxntiir  to  prore  negligence  in  the  defSendant 
— Held,  also,  that  by  these  pleadings  the  prefatory 
allegations  of  the  declaration  were  admitted  by  the 
defendam.     SkUeoekr.Pas»mam,7  C.&P.2S9. 

An  attamgj  employed  to  prosecute  an  appeal 
againsi  an  order  of  removal  firam  a  parish  in  the 
eastern  dirision  of  the  county  of  Kent,  gare  notice 
to  try  an  appeal  at  the  next  sessions  for  the  western 
dmooD,  less  than  eight  days  before  those  sessions, 
eoBtnry  to  the  practice  thereof,  and,  at  the  same 
tiiBe,  fcrred  a  statement  of  the  grounds  of  appeal 
not  signed  by  the  overseers  in  accordance  with  4  & 
S  WiU.  4,  e.  76,  s.  81.  On  the  respondents  object- 
m^  to  the  appeal  being  heard,  he  paid  the  costs  of 
the  day,  and  obtained  leave,  by  consent  of  the  re- 
spondents' solicitor,  to  enter  and  respite  the  appeal 
to  the  ensuing  sessions  for  the  eastern  division,  but 
he  Culed  to  do  so,  and  served  another  notice  of 
appeal  and  statiement  of  the  grounds,  signed  by  him- 
self, and  not  by  the  oveneers,  for  those  sessions, 
when  Ae  Jnstioes  refused  to  hear  the  appeal: — 
Held,  in  an  action  for  a  balance  due  to  him  from  the 
tfrerseeis  for  his  services  in  this  matter,  and  a  plea 
of  the  general  issue,  that  he  was  not  entitled  to  re- 
V.  Buiwer,  9  Law  J.  Rep.  (h.s.)  C.P.  52. 


(J)  PrIVILEOES  AVD  DlSABILITlSa. 

An  attorney  has  still  the  privilege  of  being  sued 
in  his  own  court,  notwithstanding  the  2  Will.  4, 
e.  99,  LrwtM  V,  Ker,  6  Law  J.  Rep.  (sr.s.)  Exch.  75; 
2  M,  &  W.  22U;  5  DowL  P.C.  447. 

TUf,  aturmej't  privilege  of  suing  in  his  own 
ermrt  *ti)i  remains,  though  he  cannot  sue  by  attach- 
nr»«mrt  f4  privilege,  »incethe  2  WilL  4,  c.  39;  there- 
fffr^,  th^  (trmrt  will  not  enter  a  suggestion  on  the 
fWL  t/f  ^fiprivt  him  of  costs,  for  not  suing  in  the 
Mi44kt«ie  CVmrt  of  Requests.  Wright  v.  Skinner ,  5 
l^sw  i,  lUp,  (%,%.)  Exch.  89. 

Th«  pff/^iMUrtM  of  I  Vict.  c.  56,  s.  4,  do  not  de- 
pfir«  an  »o/frTt*j  of  his  privilege  to  be  sued  in  the 
i^^mf,  f4  wh.^'h  nt.  has  beim  admitted. 

A  ^stuMft  eanri/>t  treat  a  plea  of  such  privilege 
as  *  f .  ji;,r.y, 

tf  ffyic  iAt/frtuj  has  waived  his  privilege,  the 
wnU  i*ct  utuMi  \t«c  iteyVikA.  Prior  v.  Swdth,  6  DowL  P.C. 

A  A  m/frtt^  U  not  within  the  Court  of  Requests 
Aa44,  *ff  as  Ut  deprive  him  of  his  privilege  of  suing 
lA  *h*  f  iff^rri/^  rjmru  at  Westminster,  unless  it  is 
%ff  ^ttMKUM  ill  t>*em,  notwithstanding  the  Uniformity 
/4  i'f^f^^m  h*iU    t}jfer  v,  Lw^f  4  DowL  P.C.  630. 

A  A  ktJt/ffit^  plaifitiir  has  no  privilege  to  retain 
tv^  i0r,ti^  It*  l^mfUmf  In  an  action  brought  by  him. 
M/^*h^m  V.  fhtrt^t  7  fhfwl  P.C.  S29. 

Yrwk  t,ff^  f4  pfAading  in  actions  by  attomies 
fi*^M^  A/^  t/,^  itiff/tkA  f»ytb«r  Uniformity  of  Process 
>^^>f.  f^',^y^>}^  »^<^i.^«  tftiSy  Uf  the  form  of  commencing 
*},A  4^'U/^  ,  M<,4  a  l^'rtttUm  attorney  has,  therefore, 
-y I  ■/  fA« .  <  4a  ft  fi¥f  ^^s4i rig«    BrenUm  v.  Lawrence,  5 


DowL  P.C.  506 :  8.  P.  Lowder  v.  Lander,  5  DowL  P.C. 
685. 

In  an  action  against  an  attorney,  who  pleads  in 
abatement,  that  he  is  an  attorney  in  one  of  the  supe- 
rior courts  other  than  that  in  which  he  is  sued,  it  is 
unnecessary  for  him  to  allege  in  his  plea,  that  he  is 
not  an  attorney  of  the  court  in  which  he  is  sued. 
If  he  is,  the  plaintiff  should  state  that  fact  in  his 
replication.  Percival  v.  Cooke,  8  Law  J.  Rep.  (n.8.) 
Exch.  258;  5M.&W.293. 

The  authority  of  an  attorney  to  conduct  a  suit, 
does  not  extend  to  giving  a  discharge  to  a  prisoner, 
in  execution  on  judgment  in  the  suit,  without  re- 
ceiving the  amount  of  the  debt 

Consequently,  in  an  action  against  a  public  officer, 
for  the  escape  of  a  prisoner,  it  is  not  sufficient  for 
the  defendant  to  aver,  that  the  attorney  who  prose- 
cuted the  action,  and  procured  the  commitment, 
required,  and  gave  him  licence  to  dischaige  the 
prisoner,  without  also  stating  either  payment,  or  a 
special  authority  from  the  pUintiff  to  the  attorney 
to  consent  to  the  discharge.  Savory  v.  Chapman,  9 
Law  J.  Rep.  (n.s.)  aB.  186;  3  P.  &  D.  604;  8 
DowL  P.C.  656. 

A  solicitor  of  one  court  of  equity  cannot  practise 
in  another  court  of  equity,  in  which  he  has  not 
been  duly  admitted.  Turner  or  Thomas  v.  Ford,  5  Law 
J.  Rep.  (n.8.)  Ch.  34;  1  M.  &  Cr.  1. 

A  solicitor,  after  the  revocation  of  his  authority, 
cannot  take  any  further  steps,  and  if  he  does,  will 
be  answerable  for  the  costs  of  them,  aa.  well  as  for 
the  costs  of  any  motion  to  restrain  him  from  pro- 
ceeding. Freeman  v  FairUe,  8  Law  J.  Ren.  (ha) 
Ch.44. 

It  is  a  principle  of  equity,  that  no  professional 
man  shall  take  advantage  of  his  ignorance  or  negli- 
gence. An  attorney,  as  well  as  a  barrister,  is  bound 
to  know  the  effect  of  acts  which  he  is  often  em- 
ployed to  perform.  Bulkley  v.  Wilford,  2  C.  &  F. 
102. 

A  B,  a  solicitor,  had  acted  on  behalf  of  a  lady, 
in  effecting  an  arrangement,  by  which,  in  consider- 
ation of  a  sum  of  money,  she  gave  up  all  claims  in 
respect  of  an  annuity.  Some  disputes  subsequently 
arose  between  her  and  her  solicitor,  respecting  his 
bills  of  costs,  in  which  disputes  he  was  unsuccess- 
fuL  Shortly  afterwards,  a  bill  was  filed  against  the 
ladv»  seeking  to  cut  down  the  interest  which  she 
took  by  virtue  of  the  above-mentioned  arrangement, 
the  circumstances  of  which  were  minutely  stated  in 
the  bill,  and  A  B  and  his  partner  acted  as  soli- 
citors for  the  plaintiffi : — ^The  Court,  upon  applica- 
tion by  the  defendant,  restrained  the  solicitors  fii>m 
acting  on  behalf  of  the  plaindfi&,  and  also  restrained 
A  B  from  communicating  to  the  plaintiff  any  in- 
formation respecting  the  arrangement  in  question, 
which  came  to  his  knowledge  confidentially,  as  the 
solicitor  to  the  lady. 

Where  two  solicitors  are  in  partnership,  and  the 
Court  thinks  proper  to  restrain  one  of  them  from 
acting  as  solicitor  in  a  suit,  the  restriction  will  extend 
to  the  other  partner  also.  Davies  v.  Cbmgh,  6  Law 
J.  Rep.  (n.8.)  Ch.  113;  8  Sim.  263. 

A  solicitor  employed  by  a  committee  appointed  by 
the  subscribers  for  obtaining  an  act  of  parliament, 
to  take  the  necessary  steps  for  procuring  the  act, 
cannot  maintain  a  biU  against  tne  members  of  the 
committee  for  his  costs,  though  many  sums  have 
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been  paid  on  account.     Allison  ▼.  Herrings  8  Law  J. 
Rep.  (n.s.)  CH.  223  ;  9  Sim.  583. 

(K)  Bill  op  Costs. 
(a)  In  general, 

Where  the  plaintiff  had  been  charged  by  his  own 
attorney,  as  between  attoniey  and  client,  the  costs 
of  carrying  in  the  roll,  for  the  purpose  of  completing 
the  judgment  and  entering  satisfaction,  which,  how- 
ever, he  did  not  do, — ^the  Court  ordered  the  pro- 
ceedings to  be  carried  into  effect  by  the  plaintiff, 
but  without  costs,  without  imposing  any  expense 
upon  the  defendant  Oram  v.  Parker^  7  Law  J.  Rep. 
(n.s.)C.P.236;  6SC.245. 

Although  an  attorney  cannot  recover  those  items 
in  his  bill  of  costs,  in  which  the  fees,  charges,  &c. 
are  not  specified  pursuant  to  2  Geo.  2,  c.  23,  he 
may  nevertheless  recover  the  residue  of  the  bill,  as 
to  which  the  provisions  of  the  statute  have  been 
complied  with. 

Where  all  the  charges  contained  in  a  bill  were 
made  in  the  aggregate,  and  two  of  them  were  found 
by  an  arbitrator  to  be  for  business  done  by  the  plain- 
tiff as  an  attorney: — Held,  that  the  two  charges 
thus  made  were  not  recoverable ;  but  that  no  such 
objection  could  be  made  to  the  recovery  of  the 
others,  which  were  not  found  to  be  for  business  done 
by  the  party  as  an  attorney. 

A  charge  for  "extra  costs"  is  not  recoverable: 
the  costs  sought  to  be  recovered  should  be  set  out 
specifically  in  form  and  amount  Waller  v.  Lacyt 
9LawJ.  Rep.  (n.8.)C.P.  217;  1M.&G.54;  1  Sc. 
N.R.186;  8Dowl.P.C.563. 

A  country  attorney,  admitted  in  the  King's  Bench, 
conducted  a  suit  through  a  London  agent,  who  was 
an  attorney  of  the  Exchequer.  The  name  of  the 
country  attorney  was  indorsed  on  the  writ ;  and  in 
his  affidavit  of  increase,  he  swore  he  was  the  attor- 
ney in  the  cause: — Held,  that  he  was  entitled  to 
recover  his  costs. 

The  2  Geo.  2,  c.  23,  s.  10,  does  not  apply  to 
the  case  of  a  country  attorney  practising  in  the 
name  of  a  London  agent  Jones  v.  Jones^  6  Law  J. 
Rep.(N.s.)Exch.88;  2M.&W.323;  5Dowl.P.C. 
474. 

If  an  attorney  deliver  a  bill  to  his  client,  duly 
signed,  for  business  in  court,  and  another  separate 
biU  for  conveyancing,  not  signed,  in  an  action  for 
the  amount  of  the  conveyancing  bill,  its  not  being 
signed  is  no  objection  at  the  trial ;  but  a  Judge  would 
on  application  order  both  bills  to  be  taxed. 

If  A,  having  employed  an  attorney  to  defend  an 
action,  assign  his  property  to  trustees  for  the  benefit 
of  his  creditors,  and  the  trustees  direct  the  attorney 
to  go  on  with  the  defence,  they  are  liable  to  pay  the 
attorney  for  what  he  does  afterwards^  but  are  not 
liable  for  bygone  business,  unless  there  is  an  agree- 
ment in  writing  to  make  them  so.  Becke  v.  Penn,  7 
C.&P.  397.  [Tindal] 

If  an  attorney  undertakes  the  defence  of  a  cause, 
and  after  he  has  entered  on  it,  becomes  a  prisoner 
for  debt,  and  while  he  is  so  goes  on  with  the  cause, 
and  brings  it  to  a  successful  issue,  the  parties  having 
constant  communication  with  him,  he  is  entitled  to 
recover  his  bill  of  costs  for  the  business  done  while 
he  was  a  prisoner.  Noel  v.  Ifartt  8  C.  &  P.  230. 
[DenmanJ 

Digest,  1835—1840. 


(b)  Delivery, 

The  assignee  of  an  insolvent  or  bankrupt  attorney, 
may  sue  for  business  done  by  him,  without  deliver- 
ing a  signed  bill  to  the  client 

Whether  a  bill  signed  by  an  attorney,  without 
mentioning  the  courts  in  which  the  business  is  done, 
is  a  sufficient  compliance  with  the  2  Geo.  2,  quare. 
Semble — that  it  is.  Lester  v.  Lazarus^  5  Law  J.  Rep. 
(n.8.)  Exch.  13;  2  C.  M.  &  R.  665;  1  T.  &  G.  129;  4 
Dowl.  P.C.  397. 

Where  it  appeared  by  the  attorney's  account  that 
he  had  paid  15/.  5s.  for  discontinuance  of  an  action, 
but  he  swore  that  he  had  not  made,  and  did  not  in- 
tend to  make,  any  charge  for  his  own  labour  in  the 
cause,  the  Court  refused  to  compel  him  to  deliver 
a  true  bill  of  his  fees,  charges,  and  disbursements, 
in  pursuance  of  the  statutes  3  Jac.  1,  c.  7,  and  2  Geo. 
2,  c  23.  Sparrow  v.  JohtUj  7  Law  J.  Rep.  (n.s.) 
Exch.  176;  3M.&W.600;  6  Dowl.  P.C.  554. 

Where  certain  persons,  attomies,  had  been  em- 
ployed by  A  to  manage  his  pecuniary  affairs,  had  been 
his  creditors,  and  had  insured  his  life  on  their  own 
behalf,  and  had  taken  the  amoimt  of  the  insurance, 
but  had  done  no  business  for  him  in  court, — the 
Court  refused  to  compel  them  to  deliver  their  bill  to 
the  administrators  of  A,  and  to  give  credit  for  all 
monies  received  by  them  on  behalf  of  A.  In  re 
Cardross,  9  Law  J.  Rep.  (n.s.)  Exch.  36;  5  M.  &  W. 
545;  7  Dowl.  P.C.  861. 

Where  an  attorney  prepared  an  agreement  for 
the  purchase  and  sale  of  an  annuity  between  the 
plaintiff  and  defendant,  by  a  clause  in  which  the 
defendant  agreed  to  pay  the  costs  and  charges  of 
the  deeds : — Held,  that  the  defendant  was  entitled 
to  a  delivery  of  the  bill,  for  the  purpose  of  taxation, 
although  it  did  not  appear  clearly  by  the  deeds,  that 
the  defendant  was  the  client  of  the  attorney,  and 
although  the  attorney  had  procured  payment  from 
the  plaintiff  Painter  v.  Linsel^  9  Law  J.  Rep.  (n.s.) 
C.  P.  151;  6  Bing.  N.C.  197  ;  8  Sc.  453;  8  Dowl. 
P.C. 250. 

The  charges  in  an  attorney's  bill  for  attendances 
on  his  client,  to  advise  him  on  matters  subsequent 
to  the  conclusion  of  an  action,  do  not  render  it  ne- 
cessary that  a  bill  should  be  delivered  a  month  before 
action  brought  Pepper  v.  Yeatman^  5  Dowl.  P.C.  155. 

In  an  action  on  an  attorney's  bill,  the  objection 
tliat  no  signed  bill  has  been  delivered,  must  be 
pleaded  specially,  otherwise  it  cannot  be  taken  at 
the  trial.  Lane  v.  Glenny^  6  Law  J.  Rep.  (N.s.)  K.B. 
218;  2  N.  &  P.  258;  7  Ad.  &  E.  83:  s.  p.  Moore  v. 
Dent,  1  M.  &  R.  462.  [Parke] 

The  month  required  by  2  Geo.  2,  c.  23,  to  in- 
tervene before  an  action  is  commenced  by  an  attor- 
ney, to  recover  his  bill  of  costs,  is  exclusive  of  the 
day  of  the  delivery  of  the  bill.  Blunt  v.  Heslopf  7 
Law  J.  Rep.  (n.s.)  aB.  216 ;  8  Ad.  &  E.  577 ;  3  N. 
&  P.  553. 

(e)  Taxation. 

The  Court  has  jurisdiction  to  order  the  taxation 
of  an  agent's  bill  of  costs  (such  agent  being  a  soli- 
citor), on  the  application  of  the  solicitor  who  em- 
ployed him.  Toghill  v.  Grant ,  9  Law  J.  Rep.  (n.s.) 
Ch.  298. 

Where  an  attorney's  bill  contains  taxable  items, 
the  Court  has  authority,  after  action  brought,  to 
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H^wvw  saaalt  the  svm  is  between  one-sixth, 
w^-^  is  tskcn  off  on  taxation,  the  attaraey  is  equally 
UsW.  SWmlvra  r.  Rtnitt,  7  Dowl.  P.C.  314. 
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Where  an  attorney  succeeds  in  a  suit,  to  which  he 
is  a  party,  it  is  customary  to  allow  him  on  taxation 
the  same  costs  as  if  he  were  employed  for  another 
person. 

Where  an  action  was  brought  against  an  attomeyi 
in  which  the  plaintiff  was  nonsuited,  and  the  defendant 
acted  as  his  own  attorney  in  the  cause,  and  attended 
the  assizes,  but  his  London  agent  was  the  attorney 
on  the  record : — Held,  that  Uie  defendant  was  en- 
titled to  the  usual  costs  for  such  attendance  at  the 
assizes,  and  also  to  the  charges  of  his  London  agent 
JervU  V.  Dewes,  1  T.  &  G.  240 ;  4  DowL  P.C.  764. 

It  is  a  matter  entirely  for  the  discretion  of  the 
Master,  whether  the  expenses  of  a  country  attorney 
attending  a  reference,  besides  his  town  agent,  shall 
be  allowed.  Archer  ▼.  Marsh,  7  Dowl.  P.C.  541. 

On  taxation  of  costs,  the  attorney's  charge  will 
not  be  allowed  for  more  than  one  letter  written  be-' 
fore  action  brought  Capri  v.  Staines,  6  Law  J.  Rep» 
(w.B.)Exch.  212;  2M.  &W.850;  5  Dowl.  P.C.  770. 

Where,  afber  action  brought,  an  attorney's  bill 
was  referred  to  taxation  on  the  usual  order,  and  the 
Master  reftised  to  allow  interest,  though  a  demand 
had  been  made  pursuant  to  9  &  4  Will.  4,  c.  42, 
s.  28,  the  Court  of  Exchequer  refused  to  allow  an 
assessment  of  damages  for  die  purpose  of  recovering 
the  interest  Berrington  ▼.  Phillips,  5  Law  J.  Rep. 
(h.8.)  Exch.  127 ;  1  M.  &  W.  46  ;  1  T.  &  O.  322 ; 
4  Dowl.  P.C.  768. 

(d)  Remedies. 

During  the  pendency  of  an  order  of  reference  of 
an  attorney's  bill  to  taxation,  the  attorney  cannot 
proceed  in  an  action  upon  the  bill ;  and  where  the 
attorney  arrested  his  client,  the  latter  was  discharged 
out  of  custody. 

Qtuertf  whether,  if  the  client  be  guilty  of  delay  in 
proceeding  with  the  taxation,  the  attorney  can  bring 
his  action.  It  should  seem  that  he  cannot,  but  that 
the  proper  course  is  for  him  to  obtain  an  order  for 
taxation.  Sheriff  or  Sherreffv.  Gresley,  5  Law  J.  Rep. 
(N.8.)  K.B.  7  ;  4  Ad.  &  £.  338 ;  6  N .  &  M.  491. 

An  attorney,  having  brought  an  action  at  law 
against  his  client  for  his  bill  of  costs,  was  stopped 
by  a  bill  in  equity,  and  a  compromise  was  ultimately 
entered  into,  which  by  consent  was  made  the  subject 
of  an  order  of  the  court  of  law.  It  being  alleged 
that  there  was  a  mistake  in  such  order,  he  filed  his 
bill  to  rectify  the  mistake,  wherein  it  appearing  that, 
by  means  of  the  defendant's  proceedings,  the  plain- 
tiff's legal  remedy  had  been  delayed  beyond  the 
period  allowed  by  the  Statute  of  Limitations,  a 
general  demurrer  to  the  bill  was  overruled.  Fyson  r. 
Pole,  8  Law  J.  Rep.  (N.8.)  Ex.  Eq.  17}  3  Y.  &  C. 
266. 

A  demurrer  to  a  bill  by  a  solicitor  for  payment  of 
his  costs,  and  for  an  account,  was  allowed,  there  not 
being  those  peculiarities  in  the  circumstances  of  his 
claim  to  juBtify  the  entertaining  such  a  suit,  the 
remedy  being  at  law.  AlUstm  v.  Herring,  8  Law  J. 
Rep.  (K.8.)  Ch.  223;  9  Sim.  683. 

(e)  Securities. 

A  client  deposited  with  his  solicitor  the  title-deeds 
of  an  estate,  to  secure  a  sum  of  money  then  due,  and 
certain  costs  then  incurred :  the  Court,  on  the  petition 
of  the  client,  ordered  the  deeds  to  be  delivered  up 
to  him,  on  his  paying  into  conrt  a  sum  sufficient 


to  cover  the  solicitor's  claim,  and  directed  the  usual 
taxation.  Mills  v.  Finlay,  1  Beav.  660. 

A  person  largely  indebted  to  a  solicitor  whom 
he  had  ceased  to  employ,  applied  to  him  to  raise 
some  money  on  mortgage  to  satisfy  a  judgment 
creditor,  wMch  the  solicitor  accordingly  did,  stipu- 
lating that  the  amount  due  to  him  should  be  secured 
by  the  mortgage.  The  mortgage,  which  was  pre- 
pared jointly  by  him  and  the  present  solicitor, 
secured  the  debt,  to  be  settled  by  arbitration,  with- 
out reference  to  the  lapse  of  time  which  had  occurred : 
— Held,  that  the  transaction  being  free  from  fraud, 
was  valid,  as  not  amounting  to  the  receiving  of  a 
gratuity  by  an  attorney  from  his  client 

A  security  given  to  an  attorney  by  his  client 
for  a  debt  due,  or  services  previously  perform- 
ed, will  not  be  set  aside.  Cheslyn  v.  Dalby,  2  Y.  8r  C. 
170. 

Wliere  an  account  is  decreed  to  be  taken  of  the 
dealings  between  an  attorney  and  his  client,  in  the 
course  of  which  the  attorney  had  taken  securities 
from  the  client,  he  must  bodi  prove  the  securities 
and  the  consideration  for  which  they  were  given. 
Therefore,  where  a  promissory  note  was  given  by 
the  client  to  his  attorney,  under  circumstances  of 
great  suspicion,  but  the  client  was  unable  for  want 
of  witnesses  to  prove  fraud  in  the  attorney,  the  Court 
upon  decreeing  an  account  between  the  parties,  di- 
rected an  inquiry  as  to  whether  the  attorney  could, 
by  any,  and  what,  affirmative  evidence,  prove  the 
consideration  for  the  note.  Jones  v.  Thomas,  2  Y.  & 
C.  498. 

(L)  Lien  for  Costs. 

A  town  clerk  has  a  lien  upon  such  leases  and 
counterparts  as  have  come  into  his  possession  as 
solicitor  and  attorney  to  the  corporation.  Rex  v. 
Sankey,  5  Law  J.  Rep.  (n.s.)  K.B.  266  ;  6  Ad.  &  £. 
423  ;  6  N.  &  M.  839. 

The  attorney  has  a  lien  only  upon  the  balance  of 
the  damages  and  costs  recovered  in  the  particular 
suit ;  so  that  where  the  general  costs  in  the  cause 
were  taxed  for  the  plaintiff  at  84/.,  which,  after  de- 
ducting the  costs  of  the  defence,  were  reduced  to 
492.  I6s.,  and  the  attorney  had  been  paid  by  his  client 
19/.,  it  was  held,  that  he  had  a  lien  only  on  the 
49/.  16^.,  minus  the  19/.  paid.  Cain  v.  Adams,  5  Law 
jr.  Rep.  (n.8.)  K.B.  262. 

A  devised  certain  estates  to  trustees,  in  trust,  to 
pay  a  part  of  the  rents  and  profits  to  his  widow, 
and  the  residue  towards  the  maintenance  and 
education  of  his  son,  until  he  reached  twenty-one, 
and  after  that  time  to  him,  during  the  lifetime 
of  the  widow,  and  upon  her  death  he  devised  the 
estates  to  his  son  in  fee.  The  trustees  having  in- 
curred certain  costs  and  expenses  yiith  the  plaintiff, 
an  attorney,  in  carrying  into  effect  the  trusts  of  the 
devise,  deposited  the  title-deeds  with  him  as  a  secu- 
rity:— Held,  that  the  plaintiff  had  no  lien  upon 
them,  against  the  son,  after  the  decease  of  his  mother. 
Lightfoot  V.  Keane,  6  Law  J.  Rep.  (n.s.)  Exch.  267  } 
1  M.  &  W.  746  J  1  T.  &  G.  1004. 

An  attorney  has  a  lien  upon  the  judgment  for  his 
costs,  but  not  upon  the  action ;  and  an  arrangement 
between  a  plaintiff  and  defendant,  to  settle  the  ac- 
tion, is  binding  upon  them,  unless  either  party  has 
been  imposed  upon,  or  unless  the  arrangement  is 
made  with  a  view  to  prevent  the  attorney  from  ob- 
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AJ^er  a  writ  -rf  ftirntcoiift  was  Issoed,  Imt  before 
k  wu  ^«r«TvL  t]:se  detondant  preraiied  upon  the 
c-Ien.  jc  i^  riar^rij'  to  accept  the  debt,  at  the  same 
trr=«  t:iK'r=ii^  his:  that  such  acceptance  would  not 
di^chirsv  ^ta  the  defendant )  firem  die  costs  in- 
cnrrtti.  'Hk  xzz^raej  aftenraids  called  upon  the 
defeooxst  to  di5chaive  the  costs,  as  the  diebt  was 
».rvvrced  wirhoat  the  pUxntiflrs  consent,  and  after 
ti^  writ  wx$  issued. — o^erinsr  him,  howerer,  a  cer- 
tain redaction:  and  this  proposition  not  bc^ng  as- 
sented n>.  he  serT«d  the  writ,  and  ddiyered  a  decla- 
ration. A  Judge's  order  haying  been  made  for  stay- 
mit  prtveedings  without  costs,  as  the  debt  had  been 
paid  be^.Ye  serrice  of  the  writ,  the  Conit  amended 
the  order,  by  directing  pit>ceedings  to  be  stayed  upon 
parment  ot  the  costs  of  the  day.  fFffllit  v.  PkiUipt, 
6  Law  J.  Rep.  (>-.s.  \  C.P.  224;  3  Bing,  N.C.  776;  4 
Sc.  474:  5  l)owL  P.C.  644. 

To  an  action  of  debt  on  an  attorney's  bill,  the 
de^dant  pleaded  mm^iMiai  ndehit4itMSf  except  as  to 
ds^  As  to  1^  of  the  2SL,  a  set-off;  and  payment 
of  money  into  court  as  to  13L : — Hdd,  that  it  was 
competent  for  the  defendant  to  give  evidence  of  an 
agreement  by  the  attorney  to  do  the  business  for  the 
money  out  of  pocket.  Jo»es  v.  Reed  or  Reade,  6  Law 
J.  Rep.  (N.S.)  k.B.  9;  5  Ad.  &  £.  629;  1  N.  &  P. 
18;   5Dowl.  P.C.216. 

An  order  to  refer  an  attorney's  bill  to  taxation, 
and  an  allocatur  thereon,  after  attendance  on  the 
Master  by  the  party's  new  attorney,  are  sufficient 
eTidence  of  the  business  having  been  done,  though 
there  be  not  the  usual  underta](ing  to  pay  in  &.e 
order.    Wilson  v.  Kfktpps,  2  M.  &  R.  160.  [Denman] 
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(Q)  Aaticled  Clerk. 

An  articled  clerk  to  an  attorney  is  not  an  appren- 
tice within  6  Geo.  4,  c.  16,  s.  49,  and  is  not  there- 
fore entitled  to  repayment  of  any  portion  of  his 
premium  on  the  bankruptcy  of  his  master.  Ex 
parte  Prideaux,  7  Law  J.  Rep.  (n.s.)  Ch.  202 ;  3  M. 
&  C.  327 :  reyersing  Ex  parte  Fuuellf  6  Law  J.  Rep. 
(n.8.)  Bankr.  34;  3  M.  &  A.  67 ;  2  Dea.  158. 


ATTORNMENT. 

[See  Ejectment — Landlord  and  Tenant.] 


AUCTION  AND  AUCTIONEER. 
[See  Vendor  and  Purchaser.] 

(A)  Sals,  and  Duty  of  the  Auctioneer. 

(B)  Auction  Duty. 


(A)  Sale,  and  Duty  op  the  Auctioneer. 

If  property  is  sold  at  an  auction  under  a  description 
which  is  untrue,  and  calculated  to  entrap  persons 
coming  into  the  auction  room,  the  sale  is  void,  and 
the  purchaser  may  recover  back  his  deposit  in  an 
action  for  money  had  and  received.  Robinton  v. 
Afiu^ow,  8  C.  &  P.  469 ;  2M.&R.92.  [Tindal] 

Ajq  auctioneer  derives  his  authority,  with  respect 
to  the  sale  of  goods,  from  the  instructions  he  re- 
ceives from  the  vendor ;  and,  in  the  absence  of  any 
general  agency,  the  extent  of  his  authority  can  only 
be  ascertained  from  the  conditions  of  sale. 

At  a  public  sale  of  growing  timber,  advertised  as 
the  property  of  the  plaintiff,  amongst  others,  the 
following  conditions  of  sale  were  read: — "That 
each  purchaser  should  pay  down  a  deposit  of  10/. 
per  cent,  in  part  of  the  purchase-money,  and  pay 
the  remainder  on  or  before  the  17th  of  August;  but 
in  case  any  purchaser  should  prefer  to  pay  the 
whole  amount  of  his  piirchase-money  at  an  earlier 
period,  discount  after  the  rate  of  51  per  cent  was 
to  be  allowed ;"  also,  "  that  each  purchaser  should 
enter  into  a  proper  agreement  and  bond  if  required, 
with  such  one,  two,  or  more  sureties,  as  should  be 
approved  by  the  vendor  or  his  agent,  for  the  per- 
formance of  his  agreement,  pursuant  to  the  con- 
ditions of  sale."  The  defendant  became  the  pur- 
chaser of  one  lot,  and  paid  the  deposit  Some  days 
after  the  sale,  which  was  on  the  14th  of  February, 
the  defendant  gave  the  auctioneer,  at  his  request,  a 
bill  of  exchange  for  the  residue  of  the  purchase- 
money.  The  bill,  which  was  dated  on  the  day  of 
sale,  became  due  on  the  17th  of  August,  when  it 
was  duly  paid : — Held,  that  the  auctioneer  was  the 
agent  of  the  vendor  only  for  the  purposes  of  the 
side,  and  of  receiving  the  deposit:  therefore,  that 
he  had  no  authority  to  receive  the  residue  of  the 
purchase-money,  either  before  or  after  the  17th  of 
August ;  nor  to  take  any  security  for  the  payment 
of  it  Also,  assuming  the  contract  to  be  ibr  pay- 
ment to  the  auctioneer,  and  not  to  the  vendor,  that 
the  terms  of  it  required  a  payment  in  cash,  and  that 
the  auctioneer  would  have  had  no  authority  to  take 
a  bill  of  exchange.  Sykee  v.  GUe^t  9  Law  J.  Rep. 
(N.B.)Exch.  106;  5  M.  8r  W.  645. 


The  plaintiff  was  employed  to  sell  ground  rents 
by  auction,  on  the  terms  of  receiving  commission 
of  U  ner  cent  "  on  sale."  After  he  had  advertised 
the  sale,  but  before  the  day  of  sale,  the  defendant 
sold  the  ground  rents  by  private  contract.  Three 
auctioneers  proved  the  custom  of  the  trade  to  be, 
that  after  an  auctioneer  was  employed,  and  the  pro- 
perty advertised  by  him,  he  was  entitled  to  the  full 
commission  on  a  sale  being  effected,  although  not 
through  his  direct  agency.  The  question  left  to  the 
jury  was,  whether  this  custom  was  so  notorious  that 
the  defendant  must  have  known  it ;  and  that  if  so, 
it  was  engrafted  in  the  contract  The  jury  found 
for  the  plaintiff,  for  the  full  commission.  Rainy  v. 
r«rr«on,9C.&P.559.  [Denman] 

In  an  action  of  trover  against  an  auctioneer  who 
sold  the  bankrupt's  property,  the  auctioneer  should 
be  allowed  any  simi  that  he  has  paid  for  rent,  and 
also  a  reasonable  sum  for  the  expenses  of  the  sale, 
but  not  any  part  of  the  expense  of  removing  the 
goods  from  the  premises.  Orinuhaw  v.  Mterwell,  8 
C.&P.6.  [Tindal] 

(B)  Auction  Duty. 

A  freehold  estate  was  put  up  to  auction  in  several 
lots,  the  whole  being  subject  to  an  entire  mortgage. 
By  the  conditions  of  sale,  the  mortgage  was  appor- 
tioned among  the  different  lots,  and  the  purchaser 
of  each  was  to  pay  to  the  mortgagee  the  amount  so 
apportioned,  and  to  be  indemnified  against  the  sur- 
plus beyond  it  The  mortgagee  refused  to  concur 
in  the  sale : — Held,  thht  this  was  in  effect  only  the 
sale  of  an  equity  of  redemption,  and  that  though 
the  agreement  for  the  purchase  of  one  of  the  lots 
stated  the  purchase-money  to  be  a  sum  which  in- 
cluded the  apportioned  part  of  ^e  mortgage,  yet 
this  was  to  be  excluded  in  the  calculation  of  the 
auction  duty.  Rex  v.  Sedgwick,  5  Law  J.  Rep. (n.s.) 
£xch.65;  2C.M.&R.603;  1T.&G.94. 


AVOWRY  AND  COGNIZANCE. 

[See  Replevin.] 


AWARD. 


[See  Arbitration — Amendment — Attach- 
ment.] 
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(G)  KAMn, 

(H)  Pbocebdihos  AQAiiraT  Bail. 

( I )    Im  Cumuial  Cases. 


(A)  Aftidayit  to  hold  to  bail. 

(a)  Before  whom  made. 

The  Lord  Chief  Bsxtm  of  the  Exchequer,  under 
the  fUt  11  Geo.  4.  &  1  WilL  4,  c.  70, 8.4,  xnsy^Te 
permission  to  hold  a  party  to  hail  in  trover,  on  an 
affidavit  entitled  in  the  Court  of  Common  Pleas, 
and  made  hefore  a  commissioner  of  that  court,  such 
affidavit  being  "  business  depending  in  a  court  over 
which  the  Courts  have  a  common  jurisdiction,  and 
being  such  as  may,  according  to  the  course  and 
practice  of  the  court,  be  transacted  by  a  single 
Judge."  Driffill  or  Dr{ffin  v.  Taylor,  7  Law  J.  Rep. 
(n.s.)  C.P.  182 ;  4Bing.N.C.S69;  6Scl41. 

(b)  Farm  and  Requmtet. 

It  is  not  necessary,  in  an  affidavit  of  debt,  to  set 
forth  either  the  connexion  between  the  deponent  and 
the  plaintifr,or  the  means  possessed  by  the  former  of 
knowing  the  nature  and  amount  of.  the  debt  sworn 
ta  Hollidayv.  Lawes^  6  Law  J.  Rep.  (n.s.)  C.P.  101 ; 
8Bing.N.C.541;  4Sc.354. 

In  an  action  on  a  bill  of  exchange,  by  indorsee 
against  indorser,  the  affidavit  of  debt  must  state  the 
default  of  the  acceptor ;  a  statement  that  the  amount 
"  is  now  due  and  unpaid,"  will  not  supply  the  omis- 
sion of  that  allegation. 

An  affidavit  ox  debt  stating  two  causes  of  action, 
one  imperfectly,  and  the  other  correctly,  is  not  bad 
altogether, ;  and  the  defendant  may  be  held  to  bail 
for  the  latter,  if  separate  and  independent  of  the 
former.  Jones  v.  Collins,  and  Wright  v.  Collins,  6 
DowL  P.C.  526. 

And  where  an  affidavit  of  debt  was  defective  as  to 
one  cause  of  action  alleged,  but  good  as  to  another, 
the  Court  would  not  set  aside  the  capias  thereon,  and 
subsequent  proceedings  to  outlawry,  it  not  appearing 
that  the  writ  was  indorsed  for  the  sum  clamied  on 
the  two  accounts. 

.  An  affidavit  of  debt  stated,  that  the  defendant 
drew  a  bill  on  J  R,  who  indorsed  it  to  the  plaintiff 
and  that  J  R  made  default  in  paying  the  bill. — 
Quare,  if  enough  as  ag^nst  the  drawer?  Cannee  or 
Caunce  v.  Righy,  7  Law  J.  Rep.  (n.s.)  £xch.52;  3  M. 
&  W.  67. 

An  affidavit  to  hold  to  bail,  that  the  defendant 
was  indebted  to  the  plaintiff  for  money  had  and  re- 
ceived for  and  on  account  of  the  plaintilT,  and  at  his 
request,  but  not  that  it  was  received  to  plaintiff's 
use,  is  insufficient     Kelly  v.  Curzon,  4  Ad.  &  £.  622. 

An  affidavit  to  hold  to  bail,  that  the  /Lefendant 
was  indebted  to  the  deponent  in  a  certain  sum,  "  for 
materials  found  and  provided,  goods  sold  and  de- 
livered, and  work  and  labour  done  and  performed 
by  the  deponent  to  and  for  the  use  and  benefit  of 
the  defendant,  and  at  his  request,"  is  sufficient 
Lucas  v.  Goodwin,  4  Sc.  300. 

An  affidavit,  that  the  defendant  is  indebted  to  the 
plaintiff  **  for  money  found  to  be  due  on  an  account 
stated  between  them,"  is  sufficient  Debenham  v. 
Chambers,  7  Law  J.  Rep.  (n.s.)  Exch.  11;  3  M.  & 
W.  128;  6  DowL  P.C.  101. 

The  defendant  was  tenant  to  the  plaintiff  of  a 
shop, house,  and  premises;  and  the  affidavit  to  hold 


to  bail,  which  was  made  by  the  plaintiff^s  attorney, 
stated,  that  the  defendant,  on  a  certain  day,  had 
commenced  pulling  down  and  destroying,  and  from 
thence  had  proceeded  to  pull  down,  &c  the  front 
and  back  parts  of  the  roof^  shop,  and  premises,  and  had 
committed  great  waste  and  destruction  to  the  pre- 
mises, already  amounting,  as  deponent  Aa«  been  m- 
formed  and  believes,  to  63/.  lis.  at  the  least :— Held, 
that  this  was  sufficient  evidence  of  damage,  on  which 
to  make  an  order  to  hold  to  bail  in  50/.  Hodgson  v. 
Dowell,  7  Law  J.  Rep.  (n.s.)  Exch.  96  ;  3  M.  &  W. 
284;  6  Dowl.  P.C.  344. 

An  affidavit  of  debt  on  a  bill  of  exchange  need 
not  sUte  the  date  of  the  bill,  if  it  allege  it  to  be 
unpaid. 

An  affidavit  of  debt  on  a  bill  of  exchange  by 
indorsee  against  drawer,  need  not  state  the  default 
of  the  acceptor,  or  that  notice  thereof  was  given 
to  the  drawer.     Irving  v.  Heaton,  4  Dowl.  P.C.  638. 

In  an  affidavit  of  debt  by  the  indorsee  of  a  pro- 
missory note  against  the  maker,  it  is  not  necessary 
that  the  deponent  should  describe  himself  as  in- 
dorsee, if  he  traces  title  to  himself ;  nor  is  it  neces- 
sary to  allege  the  default  of  the  maker.  James  v. 
Irevanion,  5  DowL  P.C.  275. 

An  affidavit  to  hold  to  bail,  in  an  action  against 
the  drawer  of  a  bill  of  exchange,  is  bad  if  it  omit 
to  state  the  amount  for  which  the  bill  is  drawn, 
alleging  merely  that  the  defendant  is  indebted  to  the 
plaintiff,  in  a  sum  named,  for  principal  monies  due 
on  a  bill  of  exchange,  drawn  by,  &c.  (adding  the 
parties).  Fowell  v.  Petre,  and  Wright  v.  Elliot,  5  Ad. 
&  E.  818 ;  1  N.  &  P.  227  ;  5  DowL  P.C.  276. 

An  affidavit  to  hold  to  bail,  that  the  defendant  is 
indebted  to  the  plaintiff  for  the  hire  of  a  certain  berth 
on  board  a  ship  let  by  the  plaintiff  to  the  defendant, 
and  at  his  request,  is  sufficient,  though  there  is  no 
statement  that  it  had  been  used  or  enjoyed  by  the 
defendant  Shepherd  or  Shelf urd  v.  O'Brien,  5  Law  J. 
Rep.(N.8.)£xch.264;  1M.&  W.601;  1T.&G.912. 

In  an  affidavit  to  hold  to  bail  on  an  account 
stated,  it  is  sufficient  to  allege,  that  the  debt  was  due 
on  an  account  stated:  the  in^duction  of  the  word 
"  settled' '  is  unnecessary.  Tyler  v.  Campbell,  6  Law  J. 
Rep.  (n.8.)  C.P.  233;  3  Bing.  N.C.  675;  4Sc.  384; 
5  DowL  P.C.  632. 

(c)  Setting  aside. 

After  arrest  by  plaintiff  the  defendant  obtained  a 
Judge's  order  to  arrest  ^e  plainti^  who  tiled  an 
affidavit  in  answer.  The  defendant,  contending  that 
such  affidavit  contained  admissions  which  shewed 
that  the  plaintiff  had  no  arrestable  cause  of  action, 
applied  to  the  Court  to  sA  aside  the  proceedings. 
But  the  application  was  refused,  on  the  ground  that 
an  affidavit  of  debt  is  not  to  be  impeached  by  all^^ 
admissions  subsequently  made.  Vaughan  v.  Ooatbee 
or  Goadby,  7  Law  J.  Rep.  (n.s.)  Exch.  15;  3  M.  & 
W.  143;  6  DowL  P.C.  96. 

An  affidavit  to  hold  to  bail  in  an  action  on  a  bill  of 
exchange  must  state  the  amount  of  the  bill ;  but  an 
application  to  set  it  aside,  made  nineteen  days  after 
the  arrest,  was  refused,  on  the  g^nnd  that  the  delay 
was  unreasonable. 

Delay  in  taking  an  objection  is  not  excused  by  the 
fact  that  the  party  has  remained  in  custody. 

Semble — that,  if  a  Judge  isiq>plied  to  at  chamben 
to  discharge  a  defendant,  on  account  of  irregularity 
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in  the  affidaYit  of  debt,  and  reftises  to  interfere,  and 
an  application  is  afterwards  made  to  the  Court  for 
the  same  purpose,  the  motion,  in  point  of  form, 
should  be,  to  discharge  the  Judge's  order.  FoweU 
▼.  Peire,  and  Wright y.  Elliot,  5 Ad. & £. 818;  IN. 
&P.227;  6  Dowl.  P.C.  276. 

(<0   Under  1  4-  2  VieL  c.  110. 
[See  AiiREST.] 

(B)  Bail-bond. 
(a)  In  general 

Where  the  under-sheriff  assigned  a  bail-bond,  and 
the  attesting  witnesses  were  the  plaintiff,  to  whom  it 
was  assigned,  and  another  person:— Held,  that  the 
assignment  was  invalid,  not  being  according  to  the 
4  &  5  Ann.  c.  16,  s.  20,  which  requires  the  assign- 
ment to  be  made  to  the  plaintiff  in  the  presence  of 
two  credible  witnesses.  WMte  or  Wright  v.  Barrack 
m Barrett,  b  Law  J.  Rep.  (N.a.)  Exch.  167 ;  1 M.  &  W. 
424;   1  T.  &  G.  764 ;  5  Dowl.  P.C.  64. 

Where  the  defendant  had  notice  on  the  15th  of 
May,  of  an  assignment  of  the  bail-bond,  and  notice 
on  the  16th  of  May  that  actions  upon  it  had  been 
commenced,  an  application  on  the  26th  of  May,  (the 
fourth  day  of  term,)  to  set  aside  the  proceedings  for 
irregularity,  was  held  not  too  late.  Smith  ▼.  Wehh, 
6  Law  J.  Rep.  (n.s.)  Exch.  225 ;  2  M.  &  W.  879. 

Where  there  is  no  declaration  d€  bene  esse,  the 
plaintiff  cannot  have  the  bail-bond  to  stand  as  a 
seeurity,  though  he  has  been  prevented  declaring  by 
the  vacation.  Staines  v.  Stoneham,  5  Law  J.  Kep. 
(k.8.)  Exch.  15  ;  2  C.  M.  &  R.  658. 

Where  the  sheriff  takes  a  bail-bond  with  only  one 
tecuxity,  the  Court  will  not  set  aside  an  attachment 
against  him  on  an  application  at  his  instance. 
Regina  v.  Middlesex  (Sheriff),  7  DowL  P.C.  813. 

Where  the  defendant  was  arrested,  under  1  8c  2 
Vict  c.  1 10,  upon  the  28th  of  March,  an  application 
to  cancel  the  bail-bond  for  irregularity,  made  on  the 
17th  of  April,  was  held  too  late,  the  delay  not  being 
satisfactorily  accounted  for. 

The  writ  of  capias  was  regular,  and  agreed  with 
the  schedule  to  the  act ;  but  in  the  copy  served,  the 
memorandum  stated,  "  This  writ  is  to  be  executed 
within  four  calendar  months,"  instead  of  "one  calen- 
dar month."  Quare — ^whether  this  is  an  irregularity 
for  which  the  bail-bond  will  be  cancelled.  Sugars 
mShtigars  v.  Concancm,  8  Law  J.  Rep.  (n.s.)  Exch. 
169;  5M.&W.80;  7  DowL  P.C.  891. 

Where  proceedings  are  taken  on  a  bail-bond 
before  deftult  in  the  original  action,  the  mode  of 
taking  the  objection  is,  by  moving  to  set  aside  the 
«(T»7,  not  the  service  of  it  Edwards  v.  Banks,  1 
T.  &  G.  229  ;  4  Dowl.  P.C.  357. 

After  proceeding  against  the  bail,  the  plaintiff 
may  declare  de  bene  esse  against  the  defendant  in 
the  ori^nal  action,  without  waiving  his  right  to 
continue  the  proceedings  against  the  bail.  Vernon 
V.  Turley,  5  Law  J.  Rep.  (n.s.)  Exch.  145;  1  M.  & 
W.  816 ;  1 T.  &  G.  421 ;  4  Dowl.  P.C.  660. 

(b)  Staying  Proceedings. 

Where  an  application  is  made  to  stay  proceed- 
ings on  the  bail-bond,  and  no  irregularity  is  im- 
puted, the  affidavits  may  be  entitled  either  in  the 
action  on  the  bond,  or  in  the  original  action. 


Where  the  action  is  against  both  ball  and  prin- 
cipal, it  may  be  stayed  on  the  application  of  the 
former  only.  Stride  v.  Hill,  5  Law  J.  Rep.  (n.8.) 
Exch,  105;  1 M.  8c  W.  37;  1  T.  8c  G.  469;  4  DowL 
P.C.  709. 

The  bond  cannot  stand  as  a  security,  unless  there 
has  been  a  loss  of  an  intermediate  trial  before  the 
application  to  stay  proceedings.  Ibid,  and  see  s.  p. 
Crossby  v.  Innes,  5  Dowl.  P.C.  566;  and  Gale  v.  Hay- 
wor/A,  6D0WLP.C.  323. 

If  the  application  is  made  at  the  instance  of  the 
bail,  the  Court  will  not  impose  terms  on  the  defen- 
dant. Gale  V.  Hayworth,  6  Dowl.  P.C.  323. 

The  defendant,  in  the  original  action,  was  arrested 
on  the  5th  of  July,  and  executed  a  bail-bond.  Upon 
the  14th,  the  time  for  special  bail  having  expired,  and 
none  having  been  put  in,  the  parties  attended  upon 
a  summons,  taken  out  by  the  defendant,  to  stay 
proceedings,  when  the  following  order  was  made — 
"  I  order,  that  the  debt  and  costs  be  paid  forthwith, 
and  that,  in  default  of  such  payment,  the  plaintiff 
be  at  liberty  to  sign  final  judgment"  llie  debt 
and  costs  were  not  paid,  and  no  special  bail  was  put 
in ;  and  in  August,  the  plaintiff  having  taken  an 
assignment  of  the  bail-bond,  put  it  in  suit  Upon  an 
application  to  stay  proceedings  upon  it, — Held,  that 
the  meaning  of  the  order  was,  that  the  plaintiff  should 
be  at  liberty  to  proceed  to  final  judgment,  by  either 
entering  an  appearance  for  the  defendant,  or  pro- 
ceeding without  it ;  the  order  including  a  consent 
of  the  defendant  to  waive  that  irregidarity;  and 
that,  therefore,  proceedings  on  the  bail-bond  should 
be  stayed.  Isaac  v.  Ricardo  or  Richards,  8  Law  J. 
Rep.  (n.8.)  Exch.  18 ;  4  M.  &  W.  382 ;  7  Dowl. 
P.C.  94. 

An  applicaticHi  on  the  part  of  bail  to  stay  pro- 
ceedings on  the  bail-bond,  must  be  grounded  on  an 
afiidavit,  shewing  that  the  application  is  made  at 
their  expense,  and  for  their  indemnity  only.  Key  v. 
M*Kyntire,5BovrlP.C.^3. 

In  staying  proceedings  on  the  bail-bond,  it  is  not 
necessary  to  shew,  that  a  rule  for  the  allowance  of 
bail  has  been  obtained,  if  it  is  sworn,  that  bail  have 
been  put  in  and  justified. 

An  affidavit  swearing  to  merits  by  the  defendant 
*'  as  he  is  advised  and  believes,"  is  sufficient  Crossby 
V.  Innes,  5  Dowl.  P.C.  5S6. 

In  an  application  to  stay  proceedings  on  the  bail- 
bond,  the  affidavit  of  merits,  if  made  by  an  attorney, 
must  describe  him  as  the  attorney  to  the  defendant 
Bonn^or  v.  RusseU  5  Dowl.  P.C.  546. 

Where  the  plaintiff  required  that  the  bail-bond 
should  stand  as  a  security  for  the  debt  and  costs,  on 
the  ground  of  his  having  lost  a  trial  by  the  delay  of 
the  defendants  in  perfecting  special  bail;  and  it 
appeared  that  the  defendant's  attorney,  before  special 
bail  had  been  perfected,  had  delivered  a  plea  in  the 
original  action,  and  agreed  to  receive  the  issue,  and 
offered  to  go  to  trial  at  the  next  sittings,  which  was 
four  days  afterwards,  and  that  such  proceeding 
should  not  amoimt  to  a  waiver  of  bail ;  and  also  that 
the  trial  was  not  lost  when  the  defendants  moved 
the  Court: — Held,  tiiat  the  case  was  not  within  the 
rule  of  HiL  temi,  2  Will.  4;  and  that  the  rule  for 
staying  proceedings  on  the  bail-bond  should  be 
made  absolute  on  payment  of  costs,  the  defendant  in 
the  original  action  taking  short  notice  of  trial  Clark'e 
V.  Vestris,  6  Law  J.  Rep.  (n.8.)  C.P.  241 ;  4  Sc.  391. 
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(C)  Who  may  secomb  Bail. 

The  drawer  of  a  bill  is  compeCent  to  become  bail 
for  the  acceptor,  in  an  action  against  him  for  non* 
payment  of  the  bilL  In  re  Beesly^s  Bail,  6  Law  J. 
Kep.  (n.s.)  C.P.  176 ;  s.  c.  PrivM  v.  Beesiey,  3  Bing. 
N.C.  391 ;  4  Sc  37 ;  5  DowL  P.C.  477. 

(D)  Payment  of  Money  into  Court  in  lieu 

OF  Bail. 

Where  a  defendant  upon  being  arrested  deposits 
the  debt,  and  lOl.  for  costs,  under  the  43  Geo.  3, 
c  46,  and  is  liberated,  and  then  proceeds  to  put  in 
special  bail,  which,  howeyer,  is  not  perfected,  one 
of  them  being  excepted  to,  upon  which  he  renders, 
such  render  entitles  him  to  recover  back  the  money 
paid  into  court,  notwithstanding  the  circumstance 
of  the  bail  not  being  perfected.  Brook  v.  Gunnings 
9  Law  J.  Rep.  (n.s.)  C.P.  128 ;  6  Bing.  N.C.  157  ; 
8  Sc.  348 ;  8  DowL  P.C.  11.  "^ 

Where  a  defendant,  arrested  under  a  Judge's 
order,  has  deposited  with  the  sheriff  the  sum  in* 
dorsed  on  the  writ,  together  with  10/.  for  costs,  and 
afterwards,  in  lieu  of  putting  in  special  bail,  has 
paid  into  court  another  10/.,  the  plaintiff  is  not  en- 
titled to  have  the  two  sums  deposited  with  the  sheriff 
paid  out  to  him.  Scherwinski  ▼.  Peronnet,  9  Law  J. 
Rep.  (n.8.)  Exch.  101 ;  6  M.  &  W.  90 ;  8  DowL  P.C. 
229. 

Where  a  party,  upon  being  arrested,  paid  the  sum  in- 
dorsed upon  the  writ,  and  10/.  besides,  to  the  sheriff, 
under  43  Geo.  3,  s.  2,  and  before  'the  expiration  of 
the  eighth  day  (the  time  allowed  him  to  put  in  bail  to 
the  action)  tendered  the  additional  10/.,  under  7  &  8 
Geo.  4.  c.  71,  B.  2,  to  the  officer  of  the  court,  to  abide 
the  event,  which  the  officer  refused  to  accept,  upon 
the  ground  that  the  sum  sworn  to  and  the  10/.  given 
to  the  sheriff  had  not  been  lodged  in  court,  and 
these  latter  sums  were  not,  in  fact,  lodged  in  court 
until  the  ninth  day  from  the  arrest,  when  the  addi- 
tional 10/.  was  also  paid  in: — Held,  that  the  plain- 
tiff was  entitled  to  tike  the  money  out  of  court,  the 
defendant' s  remedy  being  against  the  sheriff  Hannah 
v.  mUis,  6  Law  J.  Rep.  (n.8.)  C.P.  240. 

Where  the  action  has  been  commenced  in  an 
inferior  court  without  process  against  the  person, 
and  afterwards  removed,  temblCf  that  the  defendant 
cannot  pay  money  into  court  in  lieu  of  special  bail. 
Morgan  v.  Pedlerj  4  DowL  P.C.  645. 

A  plaintiff  is  not  entitled  to  receive  out  of  court, 
money  paid  in  by  a  defendant  in  lieu  of  bail,  under 
7  &  8  Geo.  4,  c.  71,  s.  2,  unless  judgment  has 
been  obtained,  or  the  suit  otherwise  legally  deter- 
mined. Johnson  v.  fra//,4  DowL  P.C.  315. 

On  an  application  under  7  &  8  Geo.  4,  c.  71, 
s.  2,  to  take  money  and  costs  out  of  court,  which 
have  been  deposited  instead  of  bail,  if  the  cause  is 
in  such  a  state  that  issue  may  be  joined  before 
the  rule  is  disposed  of,  the  Court  will  grant  it  with 
a  stay  of  proceedings.  Bloor\.  Cot,  6  DowL  P.C.  266. 

A  defendant,  who  deposits  money  with  the  sheriff 
in  lieu  of  bail,  is  not  in  court,  so  as  to  demand  a 
declaration,  until  the  money  is  actually  paid  into 
court,  though  the  sheriff  has  returned  that  he  has 
paid  in  the  money,  and  the  plaintiff  has  consented 
to  the  defendant's  entering  a  common  appearance, 
and  pa3ring  into  court  the  additional  10/.,  under 
7  &  8  Geo.  4,  c.  71,  s.  1.  Hail  v.  Champneys,  4  DowL 
P.C.  713;  IT.&G.  496. 


Money  having  been  deposited  in  lieu  of  bail,  and 
an  order  for  better  particulars  with  a  stay  of  proceed- 
ings having  remained  unobeyed  for  a  year,  the 
Court  refused  to  grant  a  rule  for  taking  the  monejr 
out  of  court  Harden  v.  Harboum,  7  DowL  P.C.  546. 

The  rule  for  taking  money,  deposited  in  lieu  of 
bail,  out  of  court,  in  consequence  of  the  plaintiff's 
becoming  nonsuit,  is  nin  in  the  first  instance.  Grant 
V.  Willis,  4  DowL  P.C.  581. 

When  money  has  been  deposited  with  the  sheriff 
in  lieu  of  bail,  the  defendant  will  not  be  entitled  to 
have  it  paid  out  of  court  to  him  upon  the  equity  of 
the  7th  section  of  1  &  2  Vict  c.  110,  if  at  the  time 
of  making  the  application,  the  time  for  rendering  or 
perfecting  special  bail  has  expired.  Morris  v.  Shep- 
herd, 8  Law  J.  Rep.  (n.s.)  Exch.  21. 

A  defendant  who  has  paid  money  into  court  in 
lieu  of  bail,  under  7  &  8  Geo.  4,  c.  71,  s.  1,  is  en- 
titled, after  judgment  as  in  case  of  a  nonsuit,  to  a 
rule  absolute  in  the  first  instance,  for  having  (he 
money  paid  back  to  him.  White  v.  Urwin,  9  Law  J. 
Rep.  (n.8.)  Exch.  150;  8  DowL  P.C.  202. 

Where  the  debt  indorsed  upon  the  writ,  and  the 
sums  required  to  answer  costs,  by  the  4>3  Geo.  3, 
c.  46,  and  7  &  8  Geo.  4,  c.  71,  are  duly  paid  by  the 
defendant  to  the  sheriff,  who  pays  the  money  into 
court,  but  not  in  proper  time,  and  consequently  the 
plaintiff  takes  out  the  money  under  a  rule  of  court, 
the  payment  of  such  sums  will  not  be  considered 
equivalent  to  the  defendant's  putting  in  and  justify- 
ing special  bail  to  the  action  in  due  time,  although 
he  produces  an  affidavit  of  merits.  Hannah  v.  Wil&s, 
7  Law  J.  Rep.  (n.s.)  C.P.  166;  5  Sc  731 ;  4  Bing. 
N.C.  310;  6  DowL  P.C.  417. 
^  Where  one  of  the  bail  to  the  sheriff  paid  a  sum  of 
money  into  court,  instead  of  putting  in  bail  to  the 
action,  and  the  plaintiff  having  recovered  a  judg- 
ment, the  defendant  rendered  to  prison : — Held,  that 
the  plaintiff  was  entitled  to  have  that  money  paid 
over  to  him,  under  the  7  &  8  Geo.  4,  c  71,  and  the 
bail  could  not  claim  to  have  it  paid  back.  BuU  v. 
Turner,  5  Law  J.  Rep.  (n.s.)  Exch.  145 ;  I  M.  &  W. 
47 ;   1  T.  &  G.  367 ;  4  DowL  P.C.  784. 

(£)  Affidavit  of  Bail  and  Justification. 

If  an  affidavit  of  sufficiency  by  bail,  whether  town 
or  country,  attempts  to  describe  the  property  in  re- 
spect of  which  it  is  sought  to  justify,  the  form  given 
by  the  rule  of  Trin.  term,  1  WilL  4,  must  be  strictly 
followed.     WelUr^s  Bail,  6  DowL  P.C.  312. 

In  a  notice  of  bail,  the  residence  must  be  described 
in  terms  as  that  which  he  has  occupied  "  for  the  last 
six  months ;"  as  the  Court  will  not  infer  it  from 
the  mere  statement  of  his  residence.  HoUing^s  Bail, 
5  DowL  P.C.  220. 

In  a  notice  of  bail  for  a  prisoner,  two  days  is 
sufficient,  notwithstanding  1  Reg.  Gen.  Trin.  term, 
1  WilL  4 ;  and  the  fact  of  his  being  a  prisoner  need 
not  appear  on  the  proceedings,  or  otherwise.  Piercers 
Bail,  5  DowL  P.C.  252. 

After  bail  are  sworn,  it  is  too  late  to  object,  that 
the  costs  of  a  former  unsuccessful  attempt  to  justify 
are  not  deposited.  Knight's  Bail,  4  DowL  P.C.  32&. 

Where  bail  has  been  rejected  on  the  ground  of 
a  technical  objection,  the  Court  will  not  allow  bail 
to  be  added.  Elliot  v.  Gutteridge,  6  DowL  P.C.  266. 

Where  the  affidavit  does  not  shew  that  notice  of 
bail  has  been  given,  the  declaration  should  be  filed 
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dt  bene  e$te,  not  delivered,  inaanmch  as,  where  such 
notice  is  not  given,  it  does  not  appear  that  there  is 
a  person  duly  authorixed  on  the  part  of  the  defen- 
dant to  receive  such  declaration.  Regina  v.  MiddUies 
(^Aerif),  8Law  J.  Rep.  (k.s.)  C.P.  89;  7  Dowl.  P.C. 
82. 

The  rule  1  Reg.  Gen.  HiL  term,  2  Will.  4,  r.  5, 
as  to  the  addition  of  deponent,  applies  to  affidavits  of 
sufficiency  made  hy  bail,  pursuant  to  3  Reg.  Gen. 
Trin.  term,  1  WilL  4 ;  and,  therefore,  if  it  is  omitted, 
the  affidavit  must  be  amended,  and  the  defendant 
will  not  be  entitled  to  the  costs  of  justification. 
Brawn's  BmI,  5  Dowl.  220. 

All  a.ffidavits  of  justication  of  bail  miut  comply 
with  the  form  prescribed  in  the  rule  of  Hil.  term, 
2  Will.  4,  s.  19 ;  but,  if  the  bail  justify  in  person, 
a  variance  from  the  form  is  no  objection  to  their 
passing,  but  only  disentitles  the  defendant  to  the 
costs  (rf*  justification.  Stevens  v.  Miller,  2  M.  &  W. 
868;  a.  c.  MUler'e  Bail,  5  DowL  P.C.  602. 

Where  the  affidavit  accompanying  the  notice  of 
bail,  pursuant  to  rule  3,  Trin.  term,  1  Will.  4,  states 
that  uie  bail  have  sufficient  property  at  a  particular 
place,  but  on  examination,  it  turns  out  that  the  re- 

auisite  amount  is  made  up  by  property  elsewhere, 
tie  costs  of  justification  will  be  costs  in  the  cause. 
Brawny.  Ahrer^ldor  Akret^eldt,  7  Law  J.  Rep.  (k.b.) 
Exch.  811 ;  4  M.  &  W.  76 ;  7  Dowl.  P.C.  46. 

If  in  the  affidavit  of  sufficiency  made  under  the 
roles  of  Trin.  term,  1  Will.  4,  the  bail  swear  them- 
selves "possessed"  instead  of '*  worth"  the  required 
sum,  it  is  not  a  ground  for  rejection,  but  merely  for 
depriving  the  defendant  of  the  costs  of  justification. 
Carter's  Bail,  6  DowL  P.C.  677. 

If  the  addition  of  bail  in  an  affidavit  of  justifica- 
tion is  omitted,  it  is  a  fatal  defect  Benbau^s  Bail, 
6  DowL  P.C.  714. 

The  rule  of  Trinity  term,  1  Will.  4,  r.  I,  does  not 
apply  to  the  case  of  added  bail,  so  as  to  require 
four  days'  notice  of  justification.  Key  v.  M*Intyre, 
2  M.  &  W.  847 ;  5  DowL  P.C.  458, 463. 

Where,  after  bail  have  been  put  in  to  the  action, 
the  declaration  is  amended  by  the  addition  of  other 
causes  of  action,  and  the  plaintiff  recovers  on  the 
original  and  on  the  added  causes  of  action,  the  bail 
are  not  liable  to  the  costs  of  the  latter.  It  is  the 
duty  of  the  plaintiff  to  procure  a  separation  of  the 
eosts  of  the  original  and  &[  the  added  causes  of  action ; 
and  on  a  general  taxation  of  the  whole,  he  cannot 
recover  &e  amount  against  the  baiL  Taylor  v.  Wil- 
kinson, 6  Law  J.  Rep.  (n.s.)  K.B.  146  ;  6  Ad.  &  £. 
858;  IN.&P.629. 

Where  bail  justify  after  three  notices,  an  applica- 
tion for  a  deposit  for  costs  occasioned  by  the  former 
notices,  must  be  made  before  the  bail  are  sworn. 
I>ams  V.  Knight,  5  Law  J.  Rep.  (n.S.)  C.P.  76 ;  s.  c. 
Knight^s  Bail,  4  DowL  P.C.  828. 

A  notice  of  justifying  bail  at  chambers,  must 
state  the  hour  of  attendance. 

But  Aough  the  notice  be  irregular,  in  not  stating 
the*hour,  yet  the  plaintiff  is  not  at  liberty  to  treat  it 
•a  a  nullity,  and  commence  proceedings  on  the  bail- 
bond  before  the  time  for  justification  has  expired. 
Smith  V.  JVehb,  6  Law  J.  Rep.  (n.s.)  Exch.  225  ;  2  M. 
&W.879. 

A  notice  of  justification  of  bail  need  not  state 
whether  the  baU  intend  to  justify  in  person  or  by 
aflMavit  Norton* s  BaU,  5  Law  J.  Rep.  (n.b.)  Exch. 
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170 ;  1  M.  &  W.  682 ;  1  T.  &  G.  847 ;  5  Dowl.  P.C- 
85. 

By  the  rule  of  Michaelmas  tenn,  1826,  (peculiar 
to  the  court  of  C.P.)  the  names  and  descriptions  of 
the  bail  put  in,  and  intended  to  justify,  must  be  in- 
serted in  the  notice  of  justification ;  and  where  the 
description  of  bail  has  not  been  inserted,  the  justifi- 
cation will  not  be  allowed.  Granville* s  Bail,  7  Law  J. 
Rep.  (n.s.)  C.P.  43. 

An  affidavit  of  justification  of  bail  is  insufficient, 
unless  it  states  that  he  is  worth  a  sum  over  and 
above  what  will  pay  his  just  debts.  Edmunds  v. 
Cates  or  Keats,  7  Law  J.  Rep.  (n.s.)  Exch.  55 ;  6 
DowL  P.C.  859. 

Bail  may  justify  in  person  where  there  has  been 
an  insufficient  affidavit  of  justification.  Shave  v. 
Spode,  6  Law  J.  Rep.  (n.8.)  Exch.  17 ;  2  M.  &  W.  42. 
When  two  days'  notice  of  justification  of  bail  is 
given,  it  must  appear  by  Uie  notice  itself  that 
die  defendant  is  a  prisoner.  Poole*  s  Bail,  6  Law  J. 
Rep.  (n.s.)  Exch.  77  ;  2  M.  &  W.  312 ;  5  DowL  P.C. 
449. 

After  notice  of  justification  of  bail,  the  plaintiff 
declared  de  bene  esse;  the  defendant  demurred; 
the  plaintiff  applied  to  a  Judge  to  set  aside  the  de- 
murrer as  frivolous,  which  was  refused,  and  he  ob- 
tained an  order  for  time  to  join  in  demurrer : — Held, 
that  bail  could  not  afterwards  be  opposed  nor  justify. 
Bolton  V.  Johnson,  6  Law  J.  Rep.  (na)  Exch.  17 ;  2 
M.  &  W.  42. 

.  A  defendant,  not  in  custody,  cannot  justify  his 
bail  at  chambers  in  vacation,  unless  he  is  required 
to  do  so  by  the  plaintiff,  pursuant  to  1  Reg.  Gen. 
Hil.  term,  2  Will.  4,  s.  17.  Barrait  v.  James,  5  DowL 
P.C.  123. 

In  order  to  compel  a  justification  of  bail,  it  is 
sufficient  to  except  to  one  of  them.  Feltham  v.  King, 
5  DowL  P.C.  658. 

Bail  are  not  bound  to  disclose  the  name  of  the 
party  at  whose  request  they  appear  to  justify,  pro- 
vided such  party  is  not  the  attorney,  or  the  clerk  to 
the  attorney,  for  the  defendant,  and  they  are  not 
indemnified.     Jones  v.  Vestris,  4  Scott,  895. 

A  defendant  cannot  justify  one  bail,  who  alone 
appears,  without  the  consent  of  the  plaintiff  White* s 
Bail,  5  DowL  P.C.  133. 

When  the  defendant  has  put  in  bail,  the  plaintiff 
must  except  to  such  bail,  before  he  can  attach  the 
sheriff  for  not  bringing  in  the  body,  although  the 
defendant  has  given  notice  of  justification.  Rex 
V.  London  (Sheriffs),  5  DowL  P.C.  387. 

One  day's  notice  of  justification  of  the  same  bail 
at  chambers  is  sufficient  Wilson  v.  Hawkins,  5 
DowL  P.C.  436. 

It  is  not  necessary  for  bail  to  justify  before  they 
render  their  principal. 

And  where  the  bail,  without  justifying,  rendered 
their  principal  after  the  expiration  of  the  body  rule, 
the  Court  set  aside  an  attachment  against  the  sheriff 
on  payment  of  costs.  Rex  v.  Middlesex  (Sheriff), 
1  M.  &  W.  182 ;  1  T.  &  G.  493 ;  4  DowL  P.C.  678. 

Where  a  defendant  seeks  to  justify  bail  in  respect 
of  a  debt  for  which  he  has  taken  the  benefit  of  ^e 
Insolvent  Act,  and  been  remanded,  the  Court  will 
not  permit  the  justification.  Stone*s  Bail,  5  DowL 
P.C.  667. 

After  bail  had  justified,  the  plaintiff  not  having 
excepted  to  them,  in  consequence  of  each  of  them 
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positively  swearing  to  the  requisite  amount,  the 
plaintiff  discovered  they  were  both  insolvent: — The 
Court  refused  to  compel  the  defendant  to  put  in 
other  bail.     Lazarus  v.  Levaux,  4  Dowl.  P.C.  353. 

In  the  Exchequer,  bail  justifying  by  affidavit, 
having  been  before  rejected,  must  make  a  deposit 
for  costs. 

An  affidavit  to  oppose  bail,  on  the  ground  that 
they  have  been  before  rejected,  must  shew  that  they 
were  rejected  for  insufficiency.  Tur ley's  Bail,  4 
Dowl.  P.C.  498. 

.  It  is  no  objection  to  the  justification  of  bail  that 
an  alteration  has  been  made  in  the  bail-piece,  in 
the  name  of  one  of  the  bail,  if  the  officer  taking 
the  bail  has  placed  his  initials  against  the  alteration. 

The  fact  of  an  attachment  having  been  obtained 
against  the  sheriif  for  not  bringing  in  the  body,  is 
no  objection  to  the  justification  of  bail.  HaywoocTs 
Bail,  5  Dowl.  P.C.  269. 

If  a  bail  swears  to  sufficient  property  "  over  and 
above  all  his  just  debts,"  without  die  words  *' what 
will  pay,"  the  affidavit  is  good. 

It  is  sufficient  for  bail  to  swear  himself  not  to  be 
bail  for  any  "defendant"  except  in  the  action 
wherein  he  becomes  bail. 

"  Ely,**  in  the  county  of"  Cambridge,'*  is  a  suffi- 
cient description  of  a  bail's  residence,  in  an  affi- 
davit of  justification.  Hunfs  Bail,  4  Dowl.  P.C.  272. 

If  time  to  put  in  bail  in  a  country  cause  is  given 
by  a  Judge's  order,  the  bail  must  not  only  be  taken, 
but  the  bail-piece  transmitted  and  filed  within  the 
limited  time,  notwithstanding  Reg.  Gen.  Hil.  term, 
2  Will.  4,  r.  14.     Craig  v.  Evans,  5  Dowl.  P.C.  664. 

When  bail,  of  whom  notice  has  been  given,  arc 
rejected  as  incompetent,  new  bail  cannot  be  substi- 
tuted, without  leave  of  a  Judge  or  the  Court,  pur- 
suant to  Reg.  Gen.  Trinity  term,  1  Will.  4,  r.  5. 
Vestris*s  Bailor  Jones  v.  Festris,  6  Law  J.  Rep.  (n.s.) 
C.P.  189 ;  3  Bing.  N.C.  677 ;  4  Sc.  394;  5  Dowl.  P.C. 
622. 

1  Reg.  Gen.  Hil.  term,  2  Will  4,  s.  14,  as  to  the 
transmission  of  the  bail-piece,  in  the  case  of  coimtry 
bail,  does  not  apply  where  bail  has  been  put  in  in 
the  country  to  set  aside  regular  proceedings  on  the 
bail-bond.     Day  v.  Greenway,  5  Dowl.  P.C.  243. 

(F)    DiSCHABOE  OF  BaIL  BY  RENDER;   ENTERINQ 
AN  EXONERETUR  ;   AND  OtHER  MeANS. 

Irregularities  in  the  conduct  of  the  ca.  sa,  against 
the  principal  may  be  objected  to  on  motion,  in  pro- 
ceedings under  the  sci.  fa,  against  the  bail,  as  well 
as  by  plea.  In  re  Laporte*s  Bailor  Goldney  v.  Laporte, 
5  Law  J.  Rep.  (n.s.)  C.P.  142 ;  2  Bing.  N.C.  4^6  j 
4  Dowl.  P.C.  639. 

Time  was,  in  the  first  instance,  given  to  the  de- 
fendant, without  the  consent  of  bail ;  one  of  the 
bail  afterwards  applied  to  the  plaintiff  for  "further 
lime"  : — Held,  that  this  application  amounted  to  a 
waiver.  Spyer  v.  Carper,  and  Spyer  v.  Henschel,  5 
Dowl.  P.C.  448. 

Defendant,  having  been  arrested,  executed  a  bail- 
bond,  and  obtained  a  summons  for  time  to  put  in 
bail  above.  Pending  the  summons,  but  more  than 
eight  days  after  the  arrest,  he  put  in  bail,  who  were 
excepted  to,  and  did  not  appear  on  the  day  of  justifi- 
cation, whereupon  the  plaintiff,  on  that  day,  took  an 
asaignment  of  the  bail-bond;  after  which,  on  the 
same  day,  the  bail  above,  whose  names  continued 


on  the  bail-piece,  rendered  the  defendant : — Held, 
that  they  might  do  so ;  and  the  plaintiff  having 
served  a  writ  of  summons  in  an  action  on  the  bail- 
bond,  the  Court  set  it  aside. 

At  the  time  when  the  writs  were  served,  there  had 
been  no  affidavit  made  of  notice  of  render  having 
been  given,  nor  had  an  exoneretur  been  entered  on 
the  bail- piece: — Held,  that  these  steps  were  not 
necessary  for  the  purpose  of  exonerating  bail  to  the 
sheriff,  bail  above  having  been  put  in,  and  a  render 
made.     Roxburgh  v.  Cresswell,  6  Ad,  &  £.  829. 

Semble — that  Dover  Casde  is  the  coimty  gaol 
(upon  an  arrest  in  the  Cinque  Ports)  to  which  to 
render  a  defendant,  within  the  1 1  Geo.  4.  &  1  W.  4, 
c.21,andReg.  Gen.  Exch.  M.  T.  1  W.  4,r.  12.  Strids 
V.  Hill,  5  Law  J.  Rep.  (n.s.)  Exch.  105  ;  1  M.  &  W. 
37  ;  1  T.  &  G.  469 ;  4  Dowl.  P.C.  709. 

The  render  of  the  principal,  and  notice  thereof  by 
bail,  does  not  operate  as  a  stay  of  proceedings,  under 
the  rule  of  Trinity  term,  3  Wm.  4,  unless  the  costs  of 
writ  and  service  thereof  are  paid.  Horn  v.  Wldt- 
combe,  5  Dowl.  P.C.  328. 

If  a  defendant  is  rendered  by  his  bail  after  the 
expiration  of  fourteen  days  from  the  service  of  the 
writ  of  summons  on  the  bail,  it  is  too  late,  and 
under  Reg.  Gen.  Trinity  term,  3  WilL  4,  r.  3.  the 
Court  cannot  exercise  any  discretion  by  allowing  a 
render  to  be  made  subsequently,  even  on  terms. 
Bird  V.  Atkins,  7  DowL  P.C.  769. 

Though  rendering  a  defendant  is  equivalent  to 
justifying  bail  for  the  purpose  of  setting  aside  pro- 
ceedings against  the  sheriff,  yet  where  a  Jui^'s 
order  was  obtained  for  time  to  Justify  ^'^>  ^^^  ^^ 
defendant  was  rendered  instead  of  die  bail  being 
justified,  the  Court  would  not  set  aside  an  attach- 
ment afterwards  obtained,  except  on  pajmient  of 
costs.  Rex  V.  Middlesex  (Shenff),  4  DowL  P.C.  358. 
The  sureties  in  a  bond  given  under  the  provisions 
of  1  &  2  Vict  110,  s.  8,  are  in  the  same  situation  ai 
bail  in  an  ordinary  proceeding,  and  may  render  their 
principal  in  discharge  of  the  bond,  after  verdict,  and 
before  judgment  Owston  v.  Coates,  8  Law  J.  Rep. 
(n.s.)  Q.B.201;  10Ad.&E.  193;  2P.&D.485. 

The  Court  ordered  an  exoneretur  to  be  entered 
upon  the  bail-piece,  upon  the  defendant's  entering 
a  common  appearance,  where  the  defendant  was 
arrested  upon  mesne  process  before  the  statute  1 
&  2  Vict  c.  110,  came  into  operation,  and  was 
out  on  bail  after  the  act  came  into  force.  Bateman 
V.  Dunn,  8  Law  J.  Rep.  (n.s.)  C.P.  17;  5  Bing.  N.C. 
49;  6Sc.  739;  7  Dowl.  P.C.  105. 

Where  the  defendant  had  been  arrested  on  mesne 
process,  and  on  giving  bail  had  been  dischaii^ed 
before  the  1st  of  October  1838,  and  the  plaintiff  in 
the  action  had  proceeded  to  final  judgment,  and 
lodged  a  ca.  so.  with  the  sherifi^  which  had  not  been 
executed : — Held,  that  the  bail  were  not  entitled 
to  be  exonerated,  upon  the  defendant's  entering  a 
common  appearance,  upon  the  equitable  construc- 
tion of  the  7th  section  of  the  1  &  2  Vict  c.  110. 

Upon  the  4th  of  September  1838,  the  defendant 
was  arrested  upon  mesne  process,  and  deposited  the 
amount  of  the  debt,  and  102.  for  costs,  with  the 
sheriff  in  lieu  of  bail,  and  before  the  Ist  of  October 
an  additional  sum  was  paid  into  court,  in  lieu  of 
special  bail : — Held,  that  upon  rendering  to  prison 
after  the  1st  of  October,  and  entering  a  common 
appearance,  he  was  not  entitled  to  have  the  money 
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deposited  paid  out  to  him,  under  the  same  secUou 
of  the  act 

The  Court,  however,  considered  the  construction 
of  the  statute  so  doubtful,  as  to  discharge,  without 
costs,  a  rule  calling  upon  the  plaintiff  to  shew  cause 
why  money  paid  into  court,  in  lieu  of  special  bail, 
before  the  statute  came  into  operation,  should  not 
be  paid  out  to  the  defendant  on  his  entering  a  com- 
mon appearance.  Jackson  v.  Cooper^  and  Harrison 
V.  Dickinson,  8  Law  J.  Rep.  (n.s.)  Exch.  21 ;  4  M.  & 
W.  353,  355 ;  7  DowL  P.O.  6. 

A  had  arrested  B,  who  put  in  baiL  A  summons 
was  afterwards  obtained  by  the  defendant's  attorney 
for  entering  an  exonereiur  on  the  bail- piece.  The 
clerk  to  the  agent  of  the  plaintiff's  attorney  gave 
his  consent,  not  knowing  that  the  defendant  was  at 
that  time  a  merchant  residing  abroad ;  and  the  exone' 
retur  was  accordingly  entered.  The  Court  having 
granted  a  rule  calling  on  the  defendant  to  shew  cause 
why  the  Judge's  order  should  not  be  rescinded  and 
the  exoTteretur  entered  upon  the  bail-piece  struck  off, 
afterwards  made  the  rule  absolute  on  payment  of 
costs.  Firth  v.  Harris,  8  DowL  P.C.  437. 

An  affidavit  to  hold  to  bail  stated  that  F  indorsed 
the  promissory  note  to  the  plaintiff.  The  declara- 
tion stated,  that  F  indorsed  to  £,  and  £  to  the 
plaintiff: — Held,  not  a  sufficient  variance  to  enter 
an  exonereiur  on  the  bail -piece.  Luce  v.  Irwin,  7 
Law  J.  Rep.  (n.s.)  Exch.  24 ;  3  M.  &  W.  27. 

The  Court  will  not  order  an  exonereiur  to  be  en- 
tered on  the  bail-piece,  under  the  statute  1  &  2  Vict 
c.  110,  unless  the. bail  are  in  a  condition  to  render 
the  defendant  Dalton  v.  Gibb,  8  Law  J.  Rep.  (n.s.) 
C.P.  22;  7  Sc.  117;  5  Bing.  N.C.  198. 

Where  a  defendant,  after  arrest,  goes  abroad,  in- 
tending to  reside  there,  the  Court  wil]  not  relieve 
his  bail.  Lewis  v.  Ford,  8  Law  J.  Rep.  (n.s.)  Exch. 
24;  4M.&W.  361;  7  Dowl.  P.C.  85. 

Where  the  defendant  in  the  original  action  did 
not  perfect  bail  in  proper  time,  and  the  plaintiffs 
took  an  assignment  of  the  bail-bond,  and  commenced 
proceedings  against  the  bail,  for  whom  they  entered 
an  appearance  under  the  statute,  the  Court  ordered 
an  exonereiur  to  be  entered  on  the  bail-piece,  under 
the  equity  of  the  statute  1  &  2  Vict  c.  1 10,  upon  the 
defendant's  entering  a  conmion  appearance,  without 
an  affidavit  of  merits.  Norris  v.  Brighton  or  Bracken, 
8  Law  J.  Rep.  (n.s.)  C.P.  39;  5  Bmg.  N.C.  114;  6 
Sc.752;  7  DowL  P.C.  144. 

Special  bail  were  put  in,  but  before  exception 
the  defendant  deposited  in  court  the  monev  indorsed 
on  the  writ,  and  a  sum  for  the  costs,  and  was  ren- 
dered. The  Court  directed  an  exonereiur  to  be 
entered  on  the  bail-piece,  under  7  &  8  Geo.  4,  c.  72, 
8.  4,  unconditionally,  thoush  the  plaintiff  had  in- 
curred expenses  in  inquiring  as  to  the  sufficiency 
of  the  bail,  and  was  only  prevented  from  excepting 
to  them  by  the  deposit,  and  claimed  to  have  such 
expenses  paid.  Sian^ord  v.  M*Can,  5  Law  J.  Rep. 
(n.8.)  Exch.  2 ;  1  T.  &  G.  169. 

The  plaintiff  entered  into  an  agreement  with  the 
agent  of  the  defendant,  who  had  been  held  to  bail, 
that  the  plaintiff  would  cause  the  action  to  cease, 
upon  the  defendant's  entering  into  an  agreement  to 
pay  him  the  balance  of  his  account,  as  it  should  be 
agreed  upon  between  them,  part  in  iron  in  one 
month's  time,  part  in  acceptances  at  two  months ; 
but  it  was  provided,  that  if  the  defendant  did  not . 


fulfil  his  agreement,  the  present  action  should  be 
proceeded  with.  The  defendant  did  not  enter  into 
any  agreement  nor  deliver  any  iron,  but  delivered 
two  bills,  (on  one  of  which  his  brother  was  liable,) 
both  of  which  were  dishonoured : — Held,  that  this 
was  not  such  a  giving  of  time  to  the  principal  as 
would  discharge  the  bail. 

Bail  applying  to  be  discharged  from  liability,  on 
the  ground  of  an  agreement  for  giving  time  to  the 
principal,  must  come  in  the  term  next  after  they 
know  of  the  agreement  Vervon  v.  Turley,  5  Law 
J.  Rep.  (n.8.)  Exch.  145 ;  4  DowL  P.C.  660;  1  M. 
&W.316;  1T.&G.421. 

(G)  Costs. 

Where  bail  are  rejected,  and  second  bail,  after 
opposition,  justify,  Uie  plaintiff  is  entitled  to  the 
costs  of  the  first  opposition,  though  he  do  not  applv 
for  them  until  aftier  he  has  examined  the  second  bail. 
Lewis  V.  Glossop,  5  Law  J.  Rep.  (n.s.)  Exch.  31  ;  2 
C.M.&R.655;  1  T.  &  G.  190. 

The  practice  of  the  Court  of  Exchequer,  which 
requires  a  deposit  of  5/.,  after  a  successful  oppo- 
sition to  bail,  before  another  justification,  applies 
to  country  as  well  as  to  town  bail. 

Where  bail  are  objected  to  on  the  ground  of  a 
previous  rejection,  it  must  appear  that  they  have 
been  marked  as  rejected  in  the  Master's  book,  or 
were  rejected  on  the  ground  of  insufficiency.  Good- 
ricke  V.  Turlet/,5  Law  J.  Rep.  (n.s.)  Exch.  60;  2 
C.  M.  &  R.  636. 

(H)  PROCEBDINOS  AGAINST  BaIL. 

Where  judgment  is  signed  in  vacation,  and  a 
writ  of  ca,  sa.  is  sued  out,  returnable  immediately 
after  execution,  pursuant  to  the  3  &  4  Will.  4,  c.  67, 
quare,  whether  a  Judge  can  order  it  to  be  returned 
at  any  particular  time. 

If  he  can,  and  if  the  bail  can  be  fixed  by  such  an 
order,  they  must  either  have  notice  of  that  order,  or 
it  must  be  lodged  at  the  sherifTs  office  with  the  writ, 
and  an  entry  made  of  it  in  the  public  book  more 
than  four  days  before  it  is  returnable. 

But,  semble,  that  bail  cannot  be  fixed  at  all,  except 
by  process  of  ca,  sa.  in  the  old  form.  Kemp  v. 
Hyslop,  5  Law  J.  Rep.  (n.s.)  Exch.  97 ;  1  M.  &  W. 
58 ;  1 T.  &  G.  77 ;  4  DowL  P.C.  687. 

After  notice  of  render,  it  is  irregular  to  serve  a 
writ  on  the  bail,  although  it  may  have  been  sued 
out  previous  to  the  notice  given  to  the  plaintiff 
Lewis  V.  Grimsione,  5  Dowl.  P.C.  711. 

A  obtained  judgment  against  H,  of  Michaelmas 
term,  and  sued  out  a  ca.  sa.,  which  was  returned 
turn  esi  inventus,  on  the  13th  of  January.  On  the 
14th  of  January,  H  obtained  a  rule  nisi,  for  a  new 
trial  or  nonsuit,  and  that  proceedings  should  be 
stayed  in  the  meanwhile ;  and  he  had  given  notice 
to  A,  of  his  intention  to  move  for  this  rule,  before 
the  ca.  sa.  was  sued  out  The  rule  was  discharged 
on  the  8th  of  June ;  and  on  the  9th  of  June  a  sci.fa. 
against  the  bail  was  sued  out : — Held,  to  be  regular; 
and  that  no  fresh  entry  of  judgment,  or  alias  ca.  sa. 
was  necessary. 

Three  of  the  days  during  which  the  sci.  fa.  lay  at 
the  office  of  the  sheriff  (of  Middlesex)  before  the 
return,  were  Whit  Monday,  Tuesday,  and  Wednes- 
day. It  appeared,  by  affidavit,  that  these  days  were 
half-holidays  at  the  office,  the  hours  of  general 
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business  being  only  from  eleven  to  two ;  but  that 
the  scL  fa.  book  might  be  searched  during  the  same 
time  as  on  other  days : — Held,  that  these  three  days 
were  to  be  counted  as  searching  'days. 

The  set.  fa.  was  returned  m7,  on  the  15th  of  June. 
R,  one  of  the  bail,  had  left  the  place  where  he  for- 
merly resided  (in  Lancashire),  and  which  was  de- 
scribed as  his  residence  in  the  recognizance,  and 
bad  quitted  the  realm.  A's  attorney  knew  that  he  had 
left  his  residence,  but  did  not  know  whither  he  was 
gone.  On  the  9th  of  July,  a  letter  was  sent  by  post 
to  R's  former  residence,  giving  him  notice  of  the  pro- 
ceedings, which  was  not  returned  from  the  Dead 
Letter  Office.  On  the  2Srd  of  July,  A  obtained  a 
Judge's  order  for  signing  judgment  against  the 
bail,  which  was  signed  accordingly,  R  not  having 
been  summoned.  The  Court  refused  to  set  the 
judgment  aside. 

Held,  that,  if  R  had  shewn  any  matter  which, 
had  he  been  summoned,  he  might  have  pleaded  in 
bar  to  the  seL  fa.,  he  might  have  been  allowed,  on 
motion,  to  plead  (though  not  to  render),  if  the 
matters  were  not  denied  ;  or,  if  they  were  denied, 
he  might  have  had  auditd  quereld,  ArmUage  v. 
Rigb^,  5  Ad.  &E.76. 

Qtutre — whether  an  application  by  the  defen- 
dant while  in  prison  for  a  declaration  and  particu- 
lars of  the  plaintiff's  demand,  is  taking  a  step  within 
1  Reg.  Oen.  Hilary  term,  2  Will.  4,  s.  33,  so  as  to  dis- 
entitle the  defendant  to  take  advantage  of  a  supposed 
irregularity  in  the  previous  proceedings.  Hodgson 
V.  Dowell,  7  Law  J.  Rep.  (n.s.)  Exch.  96 ;  8  M.  &  W. 
284;  6  Dowl.  P.C.  344. 

(I)  Ik  Cbiuihal  Casks. 

Where  a  trial  for  felony  is  postponed  on  the  ap- 
plication of  the  counsel  for  the  prosecution,  on  the 
ground  of  the  absence  of  a  material  witness,  it  Is 
m  the  discretion  of  the  Judge  whether,  on  consider- 
ation of  the  circumstances  of  each  particular  case, 
he  will  order  the  prisoner  to  be  detained  till  the 
next  assises,  or  admit  him  to  bail,  or  discharge  him 
on  his  own  recognizance.  Rex  v.  Osbom,  7  C.  & 
P.  799.  [Holland] 

A  true  bill  had  been  found  against  several  pri- 
soners for  a  rape.  The  prisoners  had  been  on  bail, 
and  the  prosecutrix  did  not  appear  either  before  the 
grand  jury,  or  to  give  evidence  on  the  trial ;  and  an 
application  being  made  to  the  Judge  to  postpone  the 
trial,  founded  on  affidavits  stating  that,  in  the  belief 
of  the  deponent,  the  prosecutrix  was  kept  out  of  the 
way  In  consequence  of  money  having  been  given  to 
her  by  some  of  the  prisoners,  the  Judge  postponed 
the  trial,  and  would  not  admit  the  prisoners  to  bail. 
Hegina  v.  Guttridge,  9  C.  &  P.  228.  [Patteson] 

A  Judge  will  not  admit  a  prisoner  to  bail  after  the 
grand  jury  have  returned  a  true  bill  against  him  for 
murder.  ReginaY.Chapnumy%C.8iF,65S.  [Abinger] 

The  Court  will  not  allow  a  defendant,  who  is  out 
of  custody,  to  be  bailed  before  a  magistrate  in  the 
country,  but  he  must  surrender  in  court  in  order  to 
be  bailed.     Rex  v.  Wren,  5  Dowl.  P.C.  222. 


BAILIFF. 

The  mere  fact  of  a  plaintiff  requesting  the  sheriff 
to  direct  his  warrant  to  a  particular  officer,  does  not 
constitute  the  latter  a  special  bailiff,  so  as  to  render 
him  the  pUdntlfi^s  agent  BcUson  v.  Meggat,  4  Dowl. 
P.C.  657. 

Where  a  ea.  «a.,  without  a  non  omittae  clause,  has 
been  directed  to  the  sherifil  and  he  has  issued  his 
mandate  to  the  bailiff  of  a  liberty  in  which  the  de- 
fendant resides,  and  after  obtaining  time  to  return 
the  writ,  he  has  returned  cepi  corpus  in  due  time,  the 
bailiff  cannot  be  compelled  to  return  the  mandate, 
although  he  has  also  obtained  time  to  return  it 
Jackson  V.  Taylor,  5  Dowl.  P.C.  140. 


BAIL  COURT. 

The  decision  of  a  Judge  at  chambers  may  be  re- 
viewed by  a  single  Judge  sitting  in  the  bail  court 
King  V.  Myers,  5  Dowl.  P.C.  686. 


BANK  OF  ENGLAND. 
[See  Banking  Coxpany  and  Banxsb.] 

A  being  entitled  under  a  will  to  stock  in  re- 
mainder, in  the  event  of  the  tenant  for  fife  dying 
without  issue  by  his  deceased  wife,  obtained  a 
transfer  to  himself^  with  the  concurrence  of  the 
tenant  for  life  and  executrix,  felsely  representiftg  to 
the  Bank  that  there  were  no  issue : — Held,  that  the 
Bank  were  not  liable,  though  they  had  taken  a  bond 
of  indemnity  in  which  the  trusts  of  the  wiU  were 
recited. 

The  Bank  stands  in  relation  to  stock  as  a  depo- 
sitary, and  not  as  trustee ;  and,  therefore,  can  only 
be  made  responsible  for  a  transfer  after  distinct 
notice  of  an  existing  claim.  Hwnherstone  v.  Ckate, 
2  Y.  &  C.  209. 

An  acceptance  by  a  co-partnership  conaistiiig  of 
more  than  six  persons,  carrying  on  the  trade  or 
business  of  bankers,  within  the  distance  of  sixty- 
five  miles  from  London,  in  the  course  of  such  trade 
or  business,  of  a  bill  of  exchange  at  a  date  less  than 
six  months,  is  illegal  under  the  3  &  4  Will.  4,  c.  98. 
Bank  of  England  y.Anderton,!  Law  J.  Rep.  (n.s.)  Ch. 
265;  2K.d28. 

In  an  action  of  assumpsit  by  one  of  the  public 
officers  of  a  banking  company,  on  a  bill  of  exehange, 
the  defendant  pleaded  that  the  company  eonsisted 
of  more  than  six  persons,  and  that  they  were  illegally 
associated  together,  and  carried  on  trade  for  the 
purpose  of  borrowing  and  taking  up  money  on  their 
bills  or  notes,  payable  on  demand,  during  the 
continuance  of  the  privilege  granted  by  3  &  4  WiR  4, 
to  the  Governor  and  Company  of  the  Bank  of  Eng- 
land; and  the  replication  traversed  that  they  were 
illegally  associated,  or  carried  on  tteLAemodoetfemd: 
— Held,  that  the  allegation  that  the  company  was 
illegally  associated,  was  a  mixed  allegation  <M  law 
and  fact,  and,  therefore,  that  the  defendant  was 
bound  to  prove  that  the  company  carried  on  busuieBS 
within  sixty- five  miles  from  London.  Ran^f&td  t. 
Copeland,  6  Law  J.  Rep.  (n.s.)  K.B.  170;  6  Ad.  ft 
E.  482. 

A  bill  of  exchange,  at  a  date  less  titan  six  months, 
drawn  by  a  banking  company,  carrying  on  bunness 
in  Upper  Canada,  was  accepted  by  G.  P,  the  manager 
of  the  London  Joint-stock  Bank,  in  the  words — 
''Accepted  at  the  London  Joint-stock  Bank,  O.  P." 
P.  was  not  a  partner  in  the  London  Joint-stock 
Bank,  but  that  company  had  given  a  guarantie  to 
the  bank  in  Canada,  to  provide  ftmds  for  the  pay- 
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ment  of  all  the  bills  drawn  by  them  upon  and 
accepted  by  G.  P. 

Add,  that  such  acceptances  were  infringements 
on  the  privileges  of  the  Bank  of  £ngland,  under  the 
3  &  4  Will.  %  c.  98.  Bank  qf  England  v.  Booih,  7 
Law  J.  Rep.  (k.s.)  Ch.  261 ;  2  K.  466. 


BANKER  AND  BANKING  COMPANY. 

Two  plaintlffi  on  the  part  of  a  banking  company 
having  sued,  where,  according  to  7  Geo.  4,  c.  46,  s.  9, 
the  action  should  have  been  brought  by  one  only, 
the  Court  allowed  them  to  set  aside  proceedings  on 
payment  of  costs,  even  after  issue  dehvered.  Holmes 
V.  Binneif,  4  Bing.  N.C.  454. 

The  return  made  to  the  Stamp  Office,  under  the 
7  Geo.  4,  c.  46,  is  not  the  only  mode  of  proving  that 
a  person  is  a  public  officer  of  a  j(nnt- stock  bank. 

An  indictment  for  forgery,  with  intent  to  defraud 
a  joint-stock  bank,  may  lay  the  intent  to  be  to  de- 
fraud "A.  B.  (one  of  the  shareholders)  and  others," 
and  they  are  not  bound  to  prosecute  in  the  name  of 
their  public  officer. 

It  is  not  essential  that  the  shareholders  in  a 
joint- stock  bank  should  all  reside  in  England ;  and, 
semble,  that  it  is  not  essential  that' any  six  of  them 
should. 

In  an  indictment  for  a  forgery,  laid  with  intent  to 
defraud  a  public  officer  of  a  joint^stock  bank,  it  is 
not  necessary  to  aver  that  he  was  "  nominated' '  under 
the  Stat  7  Geo.  4,  c.  46.  Begina  v.  Beard,  8  C.  & 
P.  143.  [Coleridge] 

There  is  no  diSerence  between  a  banking  com- 
pany under  .7  Geo.  4,  c.  46,  and  an  ordinary  part- 
ner^p  as  regards  the  effect  of  6  Geo.  4,  c  16,  s.  62 ; 
and  a  creditor  of  the  company  may  prove  against  the 
separate  estate  of  an  individual  member,  for  the 
purpose  of  the  latter  section. 

A  banking  company,  under  7  Geo.  4,  c.  46,  though 
individual  members  become  bankrupt,  is  still  a  sub- 
sisting partnership  for  the  purposes  of  6  Geo.  4,  c.  16, 
S.62. 

Difierence  between  co- contractors  and  co-part- 
ners. Ex  parte  MarsUmt  M.  &  Ch.  576;  4  Dea.  191. 

Letters  or  orders  for  money  sent  by  the  hands  of 
the  servants  of  a  person  having  credit  with  a  bank 
more  than  ten  miles  from  the  customer's  residence, 
and  on  which  money  is  paid,  are  not  drafts  or  orders 
for  payment  of  money  within  sect  13  of  55  Geo.  3, 
c.  184. 

Accounts  taken  and  balances  struck  do  not 
prevent  the  penalties  of  55  Geo.  3,  c.  184,  s.  18, 
as  to  money  drawn  by  unstamped  cheques.  Swan  v. 
the  Bank  of  Scotland,  1  Dea.  746;  2  M.  &  A.  656; 
s.  c  Swan  v.  Blair,  3  C.  &  F.  610. 

The  agent  of  a  banking  company  was  in  the  habit 
of  advancing  money  to  a  customer,  for  which  he 
used  to  receive  a  cheque  at  the  end  of  every  week, 
at  a  place  more  than  fifteen  miles  distant  from  the 
firm,  for  the  amount  of  the  monies  so  advanced ; 
these  cheques  were  generally  dated  of  the  day  follow- 
ing that  day  on  wUch  they  were  usually  paid  into 
the  bank  by  the  agent : — Held,  that  such  cheques 
were  not  within  the  provisions  of  the  18th  section 
of  the  55  Geo.  3,  c.  184,  as  they  had  never  been 
"  issued." 

Held,  also,  that  to  bring  a  banker  within  the 
penalties  of  that  section,  he  must  pay  a  cheque, 
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"  knowing  it  to  have  been  issued  at  more  than  fif- 
teen miles  distance." 

Striking  balances  does  not  prevent  the  operation 
of  the  55  Geo.  3,  c  184,  s.  13.  Ex  parte  Bignold,  6 
Law  J.  Rep.  (n.s.)  Bankr.  17 ;  2M.  &  A.  633 ;  1  Dea. 
712. 

It  is  no  ground  of  demurrer  to  a  declaration  by  a 
public  registered  officer  of  a  banking  co-partnership, 
under  7  Gea  4,  c  46,  that  he  omits  to  state  that  he 
is  a  member  of  the  company,  that  he  is  resident  in 
England,  and  has  been  duly  registered.  Spiller  v. 
Joknwn,  9  Law  J.  Rep.  (n.8.)  Exch.  175 ;  6  M.  &  W. 
570;  8  DowL  P.C.  368. 

A  banker  is  a  trustee  for  the  owner  of  short  bills, 
which  have  been  placed  in  his  hands;  and  the  fact 
of  his  having  dealt  with  the  bills,. and  placed  them 
as  cash  to  the  credit  of  the  proprietor,  is  not  suffi- 
cient to  raise  a  presiunption,  that  the  ownership  of 
the  bills  was  transferred  to  the  banker.  Ex  parte 
Bond,  9  Law  J.  Rep.  (n.b.)  Bankr.  18;  1  M.D.  & 
D.IO. 

A  banker,  who,  in  a  country  town,  cashes  a  cheque 
upon  another  bank  at  some  distance,  must  transmit 
it  the  next  day  for  payment,  the  town  in  which  the 
cheque  is  cashed  having  the  ordinary  mode  of  con- 
veyance by  the  daily  post  Therefore,  where  the 
plaintifif  cashed  a  cheque  upon  the  Bath  Bank  at 
Malmesbury,  upon  the  28th  of  March,  and  did  not 
transmit  it  until  the  evening  of  the  30Ui,  and  it  was 
presented  for  payment  on  the  31st,  when  it  was  dis- 
honoured, tod  sent  back  to  the  plaintiff  whom  it 
reached  upon  the  1st  of  April: — Held,  that  the 
plaintiff  lost  his  remedy  against  the  party  for  whom 
the  instrument  was  cashed.  MouU  v.  Browne,  7  Law 
J.  Rep.  (n.8.)C.P.  Ill;  4  Bing.  N.C. 266. 

What  caution  in  appropriating  notes  by  bankers 
is  sufficient     Cunliffe  v.  Booth,  5  Bing.  N.C.  82 1. 

By  statute  7  Geo.  4,  c.  46,  all  actions  or  suits 
against  a  banking  co-partnership  shall  and  lawfully 
may  be  commenced  and  prosecuted  against  any  one 
or  more  of  the  public  officers  of  such  co-partnership, 
as  the  nominal  defendant  By  section  12,  every 
judgment  against  any  public  officer  shall  have  the 
like  effect  and  operation  against  the  property  of  such 
co-partnership,  and  against  the  property  of  every 
such  member  hereof,  as  if  such  judgment  had  been 
recovered  against  such  copartnership;  and  by  sect 
13,  execution  upon  any  judgment  in  any  action 
obtained  against  any  public  officer  for  the  time  being 
of  any  sudi  co-partnership,  may  be  issued  against 
any  member  or  members  for  the  time  being  of  such 
co-partnership : — Held,  that,  where  an  action  had 
been  brought,  and  judgment  obtained  against  a 
public  officer,  as  the  nominal  defendant,  and  the 
plaintiff  wished  to  introduce  some  of  the  members  of 
the  co-partnership  upon  the  record,  for  the  purpose 
of  issuing  execution  against  them,  the  proper  mode 
of  proceeding  was,  not  by  entering  a  suggestion 
upon  the  rt^l  of  the  fact  of  their  being  co- partners, 
but  by  scire  facias,  as  it  was  the  introduction  of  new 
parties  upon  the  record.  Bosanquet  v.  Hansford  and 
Paulet  V.  Nutall,  9  Law  J.  Rep.  (n.s.)  QLB.  44;  3 
P.  &  D.  298. 

The  stotute  7  Geo.  4,  c.  46,  ss.  12  &  18,  for  re- 
gulating banking  co-partnerships  in  England, 
enacts,  that  every  judgment  obtained  against  the 
public  officer  of  the  co-partnership  shall  operate 
against  the  property  of  the  co-partnership,  and  of 
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every  member;  and  that  execution  oii  any  such 
jud^^ent  may  be  issued  against  any  member  for 
the  time  being;  and  in  case  of  such  execution 
proving  ineffectual,  the  parties  obtaining  such 
judgment  may  issue  execution  against  any  person 
who  was  a  member  at  the  time  me  contracts  were 
entered  into,  or  had  become  a  member  before  such 
contracts  were  executed«  or  was  a  member  at  the 
time  of  the  judgment  obtained ;  provided,  that  no 
such  ezeention  as  last  mentioned  sliall  issue,  with> 
out  leave  tint  granted  on  motion  in  open  court. 
The  plaintifis,  having  recovered  judgment  against 
the  public  officer  of  the  co-partnership,  obtained 
rules,  calling  on  the  members  for  the  time  being, 
and  those  who  had  become  such  both  before  and 
after  judgment,  to  shew  cause  why  a  suggestion  for 
damages  and  costs  should  not  be  entered  on  the  re- 
cord, and  why  execution  should  not  issue  thereon : 
— Held,  that  where  a  party,  who  has  obtained  judg> 
ment  against  a  public  officer,  wishes  to  proceed 
against  a  member  far  the  time  being  of  such  co- 
partnership, the  proper  oourse  is  by  scire  facias,  and 
not  by  suggestion  on  the  record ;  and  that  if  he 
wishes  to  take  out  execution  against  those  who  were 
members  at  the  time  of  the  cmUract,  he  is  still  bound 
to  proceed  by  scire  fadas,  but  must  first  obtain  the 
leave  of  die  Court  Cross  v.  Law,  9  Law  J.  Rep. 
(it.8.)£xch.l93;  6M.&W.217. 

A  declaration  in  assumpsit  stated,  that  the  de- 
fendants were  bankers,  and  that  the  plainti^  being 
about  to  proceed  to  Northampton,  paid  into  their 
bankinff-house,  in  London,  a  sum  of  money,  that 
thev  might  cause  the  same  sum  to  be  paid  to  him 
at  5f  orUiampton,  at  a  certain  time  then  agreed  upon 
between  them ;  and  the  defendants  reoeived  the  sum 
of  money  for  that  purpose,  and  thereupon,  in  con- 
sideration of  the  premises,  promised  to  cause  the 
sum  of  money  to  be  paid  to  him  at  Northampton,  at 
the  time  agreed  upon : — Held,  on  demurrer,  that  the 
declaration  imported  an  absolute  undertaking  to  pay 
the  mon^  at  Northampton ;  and,  therefore,  there 
was  a  sufficient  consideration  for  the  promise ;  and 
the  declaration  was  good.  ShiUibeer  v.  Giyu,  6  Law 
J.  Rep.  (n.s.)  Exch.  21 ;  2  M.  &  W.  143. 


(J)  Jeimt  and  Separate, 
(e)  CcnsotidaHon. 
[f)Ek 


BANKRUPTCY. 
[See  Contract,  Validity — Sbttlbmknt — Vkhdor 

AND  PURCHASSR.] 

(A)  Persons  LIABLE  to  become  Bankrupt. 

(B)  Act  of  Bankruptcy. 

(a)  Departure  from  DweUing-hoHse,  and  other' 

wise  absenting  himself, 
{b)  Denial  to  CredUors, 
(e)  Fraudulent  Conveyance,  ^c. 

(d)  Under  1  if  2  Ktrf,  c.  1 10,  s.  8. 

(e)  Declaration  ((f  Insolvency. 

(C)  pBTiTtONiNO  Creditor. 
(a)   Who  may  be. 

( h)  Substitution qfanotlier  Petitioning  Creditor, 
(r)  nights,  Duties,  and  Liabilities, 
(d)  Ammmt  and  Nature  of  Debt, 

<«y  Oat^  and  Issuing. 

^* f  /Unuift/ing. 


(/)  Rsoal  Dockets. 

)  Secmkl,  €tnd  Renewal  tf. 
(h)  Third. 

(t)  Altering  and  Amending. 
U)  FaUdity  of. 
(k)  Opening. 
(I)  Superseding, 
(m)  AutUiary  Fiat, 
(£)  Annulliho  Fiat. 

(a)  Causes. 

(b)  Practice. 

(F)  Adjudication  and  Advertisement. 
(a)  Adjudication., 

(6)  Advertisement. 

(G)  CoMMiaaiONRRB. 

(a)  In  general. 

(b)  Powers. 

(c)  Duties  and  Liabilities. 

(d)  Quorum, 
(H)  Creditors. 

( I )  Compromise. 
(J)  Composition. 
(K)  Proof  of  Debt. 

(a)  In  generoL 

{b)  Who  may  prove. 

(e)  Anmdty. 
(d)  Bonds. 

lej  Bills  of  Exchange  and  Promissory  Notes. 

if)  Banking  Companies. 

(g)  Damages. 

(A)  Joint  Debt, 

( i )  Marriage  Settlements. 

(J)  Mortgagees. 

(k)  Partners. 

(l)  Servants. 

(m)  Securities. 

(n)  Sureties. 

(0)  Trust  Money, 
(p)  Judgments. 

(q)  Amount  proveable, 
(r)  Ejepunging. 
(s)  Election. 

(1)  Evidence  and  Practice* 

(L)  Mutual  Credit  and  Set-off. 
(M)  Assignees. 

(a)  Choice. 

(b)  Duties  and  lAahiUties. 
(  c)  Allowance  and  Costs. 

(d)  Actions  and  Suits  by. 

(e)  Bankrupts  Trade. 
(/)  Mortgage  and  Sale, 
(g)  Qfidal  Assignee. 

ih)  Provisional  Assignee, 
i)  RemovaL 
(N)  Bankrupt's  Property. 

(a)  What  passes  to  Assignees,  in  gtntraL 

(b)  Wife's  Property. 
(e)  Leaseholds. 

(d)  Orderand  Disposition,  and  Reputed  Owner- 

sMp. 

(e)  Concealment. 

(O)    MORTGAQES  ANB  LlEN. 

(a)  Legal 

(b)  Equitable. 

(P)  Protected     Dealings,     Execution.^ 
AND  Payments. 
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(Q)   DXVIDENDB. 

(R)  Op  the  Bankrupt. 

(a)  Surrender. 

(b)  Rights  and  LiabiUties. 

(c)  Allowance. 
(S)  Certificate. 

(a)  In  general. 

(b)  Staying, 

(c)  Ejg^ect. 
(T)  Pleading. 
(U)  Evidence. 

(a)  In  general, 

(6)  AffidaviU. 

{c)  Fivd  voce  Bxaminatum*. 

(d)  In  Proceeding*  under  the  Fiat* 

(e)  In  Action*. 
(/)  Witnes*. 

(V)  Petitions. 

(a)  Who  may  petition. 

(b)  Form, 
(e)  Service. 

(d)  Practice. 
(W)  Practice. 

(a)  In  generoL 

(b)  Order*. 

(c)  I**ue*. 
{d)  Reference. 

(e)  Appeed  and  Special  Ca*e. 
(/)  Impounding  Document*. 
Ig)  Under  \  8(2  run.  c.  no. 

(X)  Audit  of  Accounts. 
(Y^  Jurisdiction. 

(a)  Lord  Chancellor. 

{b)  Court  of  Review. 
(Z)  Solicitor  to  the  Fiat. 

(AA^  Costs. 
(a)  In  general, 
{b)  Taxation. 


Dealings  with  persons  liable  to  the  bankrupt  laws 
pTotected.     2  &  3  Vict  c  29 ;  17  Law  J.  Stat  62. 

Conyeyances  from  a  bankrupt  made  valid  in  cer- 
taincases.  2Victc.  11,8.12&  13;  iTLawJ.Stat  11. 

Manner  of  making  a  debtor  a  bankrupt  1  &  2 
Vict  c  1 10,  8.  8  ;  16  Law  J.  Stat  App.  1. 

Investment  of  cash  in  the  Bank  of  Eugland  be- 
longing to  bankrupt's  estates.  6  &  7  Will.  4,  c.  27 ; 
14  Law  J.  Stat  7  L 

Amending  the  law  relating  to  bankrupts  in  Ire- 
land.    6  WUL  4,  c.  14 ; .  14  Law  J.  Stat  $6. 

(A)  Persons  liable  to  become  Bankrupt. 

A  single  instance  of  acting  as  a  milliner  is  an 
insuf&cient  tradine.  Ex  parte  JVilk*  re  Tarrant,  6 
Law  J.  Rep.  (n.s.)  Bankr.  39 ;  2  M.  &  A  667 ;  2 
Dea.  1. 

A  lodging-house  keeper  is  not  a  trader.  Ex  parte 
Bower*  re  Bower*,  3  M.  &  A.  33  ;  2  Dea.  99. 

Semble — A  lodging-house  keeper  is  not  a  trader, 
unless  he  is  in  the  habit  of  supplying  his  lodgers 
with  provisions,  and  making  a  profit,  however  small. 
Ex  parte  Wilk*  re  Tarrant,  6  Law  J.  Rep.  (n.s.)  Bankr. 
39;  2M.&  A.667;  2Dea.  1. 

Semble — An  auctioneer  is  a  trader.  Ex  parte  Moore, 
6  Law  J.  Rep.  (n.s.)  Bankr.  72 ;  3  M.  &  A  130;  2 
Dea.  287. 


An  executor  and  trustee  for  the  payment  of 
debts,  and  afterwards  to  pay  over  the  residue,  who, 
with  the  consent  of  the  residuary  legatee,  permits 
the  partnership  trade  of  the  testator  to  be  continued, 
and  receives  a  share  of  the  profits  for  the  purposes 
of  the  trust,  is  a  trader  within  the  meaning  of  the 
bankrupt  laws.  Longuet  v.  Hockley,  5  Law  J.  Rep. 
(n.s.)  Ex.  Eq.  21. 

A  person  (a  solicitor)  purchasing  land  with  un- 
finished houses  thereon,  and  finishmg  and  selling 
them  when  completed,  is  not  a  trader  within  the 
meaning  of  6  Geo.  4,  e.  16.  Ex  parte  Edward*  re 
Edwarih,  9  Law  J.  Rep.  (n.s.)  Bankr.  11. 

A  party  who  had  purchased  the  carcases  of  six 
houses  for  the  purpose  of  finishing  and  selling,  was, 
under  the  circumstances,  held  to  be  a  trader  as  a 
builder,  he  having  represented  himself  as  such.  Ex 
parte  Neirinck*,  1  Dea.  78. 

A  company,  lessees  of  land  upon  which  there 
were  salt  rocks,  who  produced  and  sold  large  quan- 
tities, are  not  traders.  Ex  parte  Atkinson  re  Atkineon^ 
9  Law  J.  Rep.  (n.s.)  Bankr.  43 ;  1  M.  D.  &  D.  300. 

A  shareholder  in  a  banking  company,  under  the 
provisions  of  the  7  Geo.  4,  c  46,  is  a  trader.  Ex 
parte HallreHaU,U.&Cli.$65;  8LawJ.Rep.(N.8.) 
Bankr.  5. 

A  person  by  purchasing  shares  in  a  joint-stock 
bank,  for  the  purpose  of  suing  out  a  fiat,  does  not 
become  a  trader. 

Quare — If  the  purchase  of  a  few  shares  in  any 
of  the  new  companies  be  a  sufiScient  trading  (per 
Sir  G.  Rose).  Ex  parte  Brundrett  re  Wright,  6  Law 
J.  Rep.  (n.8.)  Bankr.  29  ^  3  M.  &  A.  50 ;  2  Dea.  219. 

A  surgeon  or  apothecary,  selling  drugs  generally 
to  any  one  who  may  apply,  is  a  trader.  Ex  parte 
Daubeny  or  Dawbeny  re  Briden,  6  Law  J.  Rep.  (n.8.) 
Bankr. 49;  3M.&A16;  2Dea.72. 

Semble — A  coach  proprietor  is  not  a  trader.  Re 
Walker,  2  M.  &  A  267. 

A  livery  stable  keeper  is  not  a  trader  eo  nomine, 
eemhle.    Ex  parte  Lewi*  re  Chifney,  2  Dea.  318. 

A  fiumer  who  is  in  the  habit  of  buying  half  as 
many  more  sheep  as  were  necessary  to  stock  his 
fSurm,  and  of  selling  the  surplus  at  a  profit,  b  a 
trader  within  the  bankrupt  law  as  a  sheep  salesman. 
Ex  parte  Ntwall,  3  Dea.  333. 

A  person  ostensibly  carrying  on  the  profession  of 
a  proctor,  is  made  a  bankrupt  as  a  bill-broker,  and 
the  evidence  to  prove  the  trading  is  generally,  that 
he  procured  bills  to  be  discounted,  Uiat  he  carried 
on  the  business  of  a  bill-broker,  and  that  on  one 
occasion  he  was  employed  to  get  a  bill  for  48A  dis- 
counted : — Held,  that  Uiis  was  insufficient  evidence 
of  the  trading,  as  the  affidavits  did  not  specify  the 
name  of  any  party  to  whom  the  bankrupt  applied  to 
discount  any  bills,  or  with  whose  money  the  same 
were  cashed,  nor  even  state  the  whole  of  the  par- 
ticulars of  any  one  of  such  bills.  Ex  parte  Harvey 
re  Box,  1  Dea.  571. 

Semble — ^A  bond  fide  bill-broker  is  within  the  bank- 
rupt laws. 

An  attorney's  paid  clerk  occasionally  discounting 
bills,  but  with  no  office  in  London,  for  the  purpose 
of  his  business,^ — Held,  not  to  come  within  the 
description  of  a  bill-broker.  Ex  parte  Phipp*  re 
Foreter,  6  Law  J.  Rep.  (n.s.)  Bankr.  93 ;  2  Dea.  487. 

Quare — ^whether  a  person  carrying  on  trade  for 
a  very  short  time  after  issuing,  and  during  the  exist- 
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ence  of  a  prerious  commisaon,  and  haring  ceased 
for  many  years  to  trade  in  any  way,  is  a  trader  liable 
to  the  iMtnkrapt  laws.  Re  Otambers,  3  M.  &  A.  294 ; 
2Dea.494. 

(B)  Act  of  Bankbuptcy. 

(a)  Depariwre  from  DwelUng'house,  and  otherwise 
absenting  himself. 

If  a  trader  goes  abroad,  leaving  a  general  power 
of  attorney  with  his  clerk  to  transact  all  his  busi- 
ness for  bun,  but  provides  no  means  of  paying  bills 
of  exchange  which  fall  due  in  his  absence,  he  com- 
mits an  act  of  bankruptcy.  £x  parte  Kilner  re  Bry- 
aii/,SM.&A.722;  2Dea.S24. 

A  trader  who,  on  an  execution  being  put  into  his 
house,  shut  up  his  shop  and  went  from  home  two 
days,  without  leaving  any  directions  in  case  of 
creditors  calling  for  payment  of  their  debts,  and 
during  which  time  a  creditor  called  for  that  purpose, 
and  could  not  discover  where  he  was  to  be  found, 
was  held  to  have  committed  an  act  of  bankruptcy. 

Such  absenting  is  evidence  of  intent  to  delay,  unless 
rebutted  by  strong  evidence  of  a  different  intention. 

Qutere — ^Whether  the  shutting  up  of  a  shop,  with- 
out making  provision  for  creditors,  is  not  of  itself 
an  act  of  bankruptcy.  Ex  parte  Austen  re  Austen,  7 
Law  J.  B«p.  (n.8.)  Bankr.  1 ;  2  Dea.  533. 

(6)  Denial  to  Creditors, 

Quare — whether  a  trader  commits  an  act  of 
bankruptcy  by  denying  himself  to  the  cestuique 
trust  of  a  debt,  the  trustee  being  the  proper  person 
to  demand  and  receive  the  debt.  Ex  parte  Gray  re 
Gray,  4  D.  &  C.  778 ;  2M.&A283. 

Qtuere — whether  a  general  order  to  be  denied, 
with  intent  to  delay  creditors,  is  an  act  of  bank- 
ruptcy, where  no  one  was  denied,  and  the  trader  did 
not  secrete  himself  Hare  v.  Waring^  7  Law  J.  Rep. 
(N.S.)  Exch.  118;  3  M.  &  W.  362. 

(c)  Fraudulent  Conveyance^  S^c. 

Where  a  trader,  with  the  fraudulent  purpose  of 
delaying  his  creditors  for  his  own  benefit  and  that 
of  the  defendant,  employed  the  defendant,  as  his 
agent,  to  procure  purchasers  for  goods,  he  himself 
retaining  the  goods,  either  in  his  own  possession  or 
under  his  controul,  until  they  were  delivered  to 
those  who  purchased  bond  fide,  and  without  know- 
ledge of  the  fraud : — Held,  that  such  sale  by  the 
trader  was  not  an  act  of  bankruptcy ;  there  being 
no  fraudulent  g^ft,  delivery,  or  transfer  of  the  goods 
to  the  defendant,  so  as  to  bring  the  case  within  the 
Srd  section  of  the  6  Geo.  4,  c.  16,  and  the  purchasers 
not  being  cognizant  of  the  fraud.  Harwoodv,  Bart- 
lettf  9  Law  J.  Rep.  (h.s.)  C.P.  106 ;  6  Bing.  N.C.  61 ; 
8  Sc.  171. 

A  conveyance  by  a  trader  of  all  his  effects  and 
stock  in  trade  to  one  of  his  creditors  in  payment  of 
an  antecedent  debt,  is  of  itself  an  act  of  bank- 
ruptcy (  and  it  is  immaterial  whether  any  fraud  be 
intended  by  the  trader  or  not  Siebert  v.  Spooner,  6 
Law  J.  Rep.  (n.s.)  Exch.  249  i  1  M.  fie  W.  714;  1 
T.  k  G.  107fi. 

Bemble — that  a  return  of  goods  by  hirer  to  lender 
under  threat  of  fiat  in  bankruptcv,  is  not  an  act  of 
bankruptcy  as  a  fraudulent  preference.  Ex  parte 
and  ri^  WMthy,  8  Law  J.  Rep.  (w.s.)  Bankr.  55; 
M.  ft  Ch.  671;  4  Dea.  139.  , 


(d)  Under  1  Sf  2  Vtct.  c.  110,  t.  8. 

After  an  affidavit  of  debt  has  been  filed  under  the 
1  &  2  Vict  c  110,  s.  8,  the  sending  of  goods  in  part 
satisfaction  of  the  demand  on  the  day  the  docket  is 
struck,  is  not  an  act  of  bankruptcy. 

The  day  on  which  such  affidavit  is  filed  is  in- 
cluded in  the  computation  of  the  two  calendar 
months  allowed  for  tne  issuing  of  the  fiat 

A  fraction  of  a  day  will  not  be  calculated,  to 
bring  the  fiat  within  the  time  allowed  by  the  statute. 

Per  Sir  G.  Rose — ^the  act  of  bankruptcy,  under 
this  section,  is  not  complete  till  the  signing  of  the 
fiat  within  the  time — semble.  Ex  parte  Whitby  re 
Whitby,  8  Lsw  J.  Rep.  (n.s.)  Bankr.  55 ;  4  Dea.  139 ; 
M.&Ch.67L 

No  act  of  bankruptcy  was  held  to  have  been 
committed  by  non-payment  of  a  debt  within  twenty- 
one  days  after  affidavit  filed,  where  the  creditor  can 
under  the  circumstances  be  considered  to  have  con- 
sented to  the  delay.  Ex  parte  and  re  Brown,  M.  & 
C.  177. 

(e)  Declaration  o/Ineoheney. 

The  bankrupt,  at  the  suggestion  of  his  creditors, 
signed  a  declaration  of  insolvency,  upon  the  alleged 
understanding  "  that  it  should  not  be  made  use  of 
or  inserted  in  the  Gazette,  unless  it  afterwards 
became  necessary  to  do  so :" — Held,  in  the  absence 
of  evidence  of  bad  faith,  that  the  discretion  as  to 
its  insertion  rested  with  the  creditors.  ExparteRowe, 
M.  &  Ch.  334. 

(C)  Petitxoninq  Creditob. 

(a)   Who  may  be. 

[_Ex  parte  and  re  Barringtan,  8  Dig.  Law  J.  Rep. 
57;  lDea.3.] 

The  same  petitioning  creditor  was  allowed  to  issue 
a  second  fiat,  the  first  having  expired  through  in- 
advertence. Exparte  Partridge  or  Re  Knibb,  M.  &  Ch. 
165,290. 

A  creditor  being  a  party  to,  or  consenting  to  an 
act  of  bankruptcy,  cannot  support  a  fiat  upon  it  Ex 
parte  and  re  Brown,  M.  &  Ch.  177 ;  Ar  Cook,  Id.  349. 

If  a  party  to  sn  assignment  for  benefit  of  cre- 
ditors issues  a  fiat,  it  will  be  annulled  with  costs. 
Ex  parte  Bunn,  3  Dea.  119. 

The  petitioning  creditor,  who  issues  a  fiat  upon  an 
insufficient  debt,  cannot  before  the  expiration  of  the 
time  for  opening  issue  a  new  fiat  in  conjunction  with 
another  creditor.  Ex  parte  Ward  re  Westwood,  3 
M.  &  A.  394. 

A  creditor  of  a  joint-stock  banking  company, 
under  7  Geo.  4,  c  46,  may  sue  out  a  fiat  agunst 
any  member  of  that  company,  without  proceeding 
in  the  first  instance  against  the  public  officer.  Ex 
parte  Wood  re  Wood,  9  Law  J.  Rep.  (n.8.)  Bankr.  20. 

Though  the  name  of  a  creditor  is  inserted  as  one 
of  the  trustees  in  a  trust  deed,  the  firm  of  which  he 
is  a  partner  can  be  petitioning  creditors,  if  the 
deed  was  not  executed  by  himsdf,  or  any  member 
of  the  firm.  Re  Wood,  3  Dea.  514. 

A  mortgagee  in  trust,  can  issue  a  fiat  against  the 
mortgagor,  if  the  le^^  validity  of  his  debt  has  been 
previously  established  byanactionat  law;  butfactfre, 
in  other  cases,  per  C.  J. 

If  a  partner  files  a  bill,  and  treats  a  debt  as  mixed 
with  the  partnership,  a  fiat  cannot  afterwards  be 
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iaaued  on  that  debt  Principle  of  Ex  parte  Notley 
confirmed.  Ex  parte  Gray  re  Gray,  2  M.  &  A.  283 ; 
4  D.  &  C.  778. 

(fr)  SuUiituiion  of  another  Petitioning  Creditor. 

Where,  after  adjudicationi  the  debts  of  the  petition- 
ing creditors  are  found  insufficient  to  support  a  com- 
mission under  the  18th  section  of  the  6  Geo.  4,  c  16, 
it  is  sufficient  to  add  other  creditors  who  have  proved 
debts,  to  some  of  the  oldpetitioners :  the  substitution 
of  entirely  new  and  difierent  creditors  is  not  neces- 
sary. Byere  t.  Southwell,  9  Law  J.  Rep.  (n.s.)  C.P. 
121 ;  6  Bing.  N.C.  39 ;  8  Sc.  238. 

An  order  made  pursuant  to  6  Geo.  4,  c.  16,  s.  18, 
to  cause  a  fiat  in  bankruptcy  to  be  proceeded  in,  by 
substituting  another  debt  for  that  of  the  petitioning 
creditor,  must  shew  on  the  face  of  it  the  circum- 
stances which  are  necessary  to  give  authority  for 
the  maldng  of  it  Therefore,  such  an  order,  stating 
that  the  debt  which  it  was  proposed  to  substitute, 
**  proved  under  the  fiat,"  was  incurred  not  anterior 
to  that  of  the  petitioning  creditor ;  but  not  stating 
that  the  debt  was  proved  before  the  application  to 
the  Court  was  made,  was  held  invalid.  The  order 
recited,  that  it  was  made  on  the  hearing  of  a  petition 
presented  by  the  creditor,  whose  debt  it  was  proposed 
to  substitute : — Held,  that  the  Court  could  not  refer 
to  the  petition  for  the  purpose  of  correctinff  the  above 
deficiency.  Christie  v.  Ufnoin,  9  Law  J.  Rep.  (n.s.) 
aB.47;  3P.  &D.204. 

The  petitioning  creditor's  debt  being  on  a  bill, 
which  was  not  in  hu  hands  atthedateof  the  fiat,  it  was 
held  insufficient,  and  another  debt  was  substituted  at 
hi£  cost  Ex  parte  Cattley  re  Goodwin,  M.  &  Ch.  360. 

After  an  action  commenced,  a  new  petitioning 
creditor's  debt  cannot  be  substituted  to  the  preju- 
dice of  the  plaintiffi  Ex  parte  Watton  re  Clarke,  3 
M.  &  A.  609 ;  3  Dea.  310. 

(c)  Bights,  Duties  and  Liabilities, 

It  is  competent  to  the  petitioning  creditor,  where 
a  bankrupt  petitions  to  supersede,  to  rely  upon  the 
proceedings :  and  if  the  Court  shall  be  of  opinion 
that  there  are,  upon  the  proceedings,  the  requisites 
to  support  a  fiat,  they  will  order  an  inquiry,  not- 
withstanding the  respondent  has  omitted  to  ramish 
the  bankrupt  with  copies  of  the  depositions.  Ex 
parte  and  re  Forster,  7  Law  J.  Rep.  (n.s.)  Bankr.  42 ; 
3M.&A.692;  3  Dea.  175. 

The  petitioning  creditor  was  allowed  to  file  a  fresh 
bond,  to  correct  an  error  in  the  former.  Be  Dulcken, 
M.  &  Ch.  78. 

An  order  was  made  nunc  pro  tunc  to  dispense  with 
the  attendance  of  the  petitioning  creditor,  at  the 
opening  of  the  fiat  Ex  parte  Whibley  re  Jltkinson, 
M.  &  Ch.  642 ;  4  Dea.  263. 

The  attendance  of  a  petitioning  creditor  was  dis- 
pensed with,  in  a  case  where  the  distance  was  130 
miles,  [Ex parte  Marshall  re  Gitton,  3  M.  &  A.  133,] 
and  in  another  case  where  it  was  1 10  miles.  Re 
Freeman,  3  M.  &  A.  33. 

The  attendance  of  three  petitioning  creditors  dis- 
pensed with,  on  the  groimd,  that  they  were  the  only 
partners  of  their  respective  firms,  who  conducted 
the  business,  and  could  not,  without  great  inconve- 
nience,  attend  at  the  distance  of  forty  miles.  In  re 
Shannan,  7  Law  J.  Rep.  (v.8.)  Bankr.  41. 

The  Court  will  not  make  an  order  for  dispensing 
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with  the  attendance  of  the  petitioning  creditor  at  the 
opening  of  a  fiat,  upon  a  petition  praying  for  a  town 
instead  of  a  country  commission.  There  must  be 
a  separate  petition  presented.  Ex  parte  Parfces  re 
Dolby,  8  Law  J.  Rep.  (n.8.)  Bankr.  40. 

{d)  Amount  tmd  Nature  qf  Debt. 

A  debt  made  up  of  a  sum  paid  in  part  discharge 
of  a  bill,  the  remainder  being  unpaid,  and  the  bill 
still  in  the  hands  of  an  adverse  holder,  is  not  a  good 
petitioning  creditor's  debt  Ex  parte  Caldeeott  re 
Heath,  9  Law  J.  Rep.  (n.s.)  Bankr.  1  -,  M.  &  Ch. 
600;  4  Dea.  264. 

A  promissory  note  given  to  a  creditor,  who  had 
concurred  in  a  composition  deed  for  the  residue  of 
his  debt,  is  nudum  pactum,  and  a  bad  petitioning 
creditor's  debt  Ex  parte  and  re  HaU,  1  Dea.  171 ;  2 
M.&  A.  5 13. 

Petitioning  creditor  having  since  the  fiat,  with 
perfect  bona  fides,  and  in  ignorance,  received  part  of 
his  debt  from  the  bankrupt,  the  fiat  was  declared 
valid,  and  to  be  proceeded  in.  Ex  parte  Nesbett  re 
Mould,  M.  &  Ch.  362. 

A  debt  contracted  partly  during,  and  partly  after 
the  trading,  will  not  support  a  fiat  Seats,  if  part 
before  trading,  and  remainder  during  its  continuance. 
Re  Dolby,  M.  &  Ch.  636 ;  4  Dea.  261. 

A  fiat  founded  on  a  bill  due  to  a  solicitor  before 
taxation,  is  good  primd  facie. 

If  it  is  afterwards  on  taxation  reduced  below 
1002.,  semble,  the  fiat  will  be  superseded.  Ex  parte 
and  re  Ford,  M.  &  Ch.  97 ;  3  Dea.  494. 

The  petitioning  creditor's  debt  was  founded  on  a 
biU  of  exchange,  which  he  had  negotiated  when  he 
issued  a  fiat  against  the  drawer;  he  then  procured 
a  new  fiat  on  the  same  docket  papers,  having  in  the 
meantime  got  the  bill  into  his  hands ;  the  Court  an- 
nulled the  fiat  It  seems  he  could  have  supported 
the  fiat  at  law. 

Where  the  petitioning  creditor's  debt  is  founded 
on  a  bill,  it  must  form  part  of  the  proceedings.  Ex 
parte  Patzker  rePatzker,  3  M.  &  A.  329 ;  2  Dea.  469. 

(D)  Fiat. 
(a)  Date  and  Issuing. 

For  the  purpose  of  determining  whether  a  fiat 
issued  within  the  two  months  mentioned  in  6  Geo.  4, 
c  16,  s.  6,  the  date  of  it  is  primd  facie  evidence  of 
the  day  of  its  issuing,  although  it  was  shewn  not  to 
have  been  delivered  out  by  die  Lord  Chancellor's 
officer  till  the  day  after  its  date.  Semble, ''  issuing" 
and  '*  suing  forth"  mean  applying  for  a  fiat  Ex 
parte  and  re  Rowe,  M.  &  Ch.  334 ;  4  Dea.  68. 

The  Court  will  permit  a  mere  verbal  inaccuracy 
in  the  affidavit  of  the  petitioning  creditor  to  be 
amended,  and  will  not  stay  the  issuing  of  the  fiat  at 
ihe  instance  of  another  creditor,  competing  for  it,  on 
account  of  an  alleged  irregularity  in  the  bond.  Re 
Lees,  3  Dea.  36. 

A  issued  a  fiat,  the  time  for  opening  which  ex- 
pired on  the  23rd  of  May,  but  on  the  19th  of  May 
be  procured  an  order  to  strike  a  new  docket ;  on 
the  23rd  B  applied  for  a  fiat,  which  was  refused  at 
the  office  on  account  of  the  order  of  the  19th  of  May : 
Held,  that  B  was  entitled  to  his  fiat  with  costs.  Be 
Scott,  3  M.  &  A.  239 ;  2  Dea.  406. 

Where  a  docket  is  struck  improperly  for  a  town 
fiat,  a  party  applying  for  a  country  fiat  is  not  entitled 
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to  an  ^x  pmrU  mjunctioii  to  kut  tiie  mnmg  of  the 
tovnfiBt.  ile/i^<,2  3i.&A.671;  21>ea.8. 

(b)  D&^im. 

All  fiat«  to  be  directed  to  the  Comt  of  Bankmptcj, 
or  to  the  list  in  the  comniT  nraresS  to  the  plaee  of 
reridennr  of  the  hanknipc  inijeas  a  specijJ  oxder  be 
obtained  on  affidavit,  diiectsi^  the  £at  to  go  to  any 
other  hA.  Oxder  of  the  L4iid  Chancellor,  9th  of 
JuDelSSJ;  S3i.&A.714. 

In  general  a  fiat  onefat  to  be  issued  to  the  place 
vheie  the  faanknipt  resides.  £r  parte  Brett,  M.  & 
Ch.70. 

Where  die  fiat  can  be  more  eonrenienthr  worked 
at  a  pailacalar  plaee  in  the  oooEtrr.  it  wul  be  iasoed 
to  that  place.    Re  Hmima,  U,  ^  Ch.  72:  4Dea.47. 

Where  ftome  of  the  conuniuioDm  in  a  oonntrr  list 
are  oeditoiv  the  Court  vili  send  the  fiat  to  anocher 
firt;  bat  ther  cacnot  unite  tvo  different  liita.  Mte 
FmttLer^  6  Lav  J.  Bep.  '9^.;  Bankr.  9;  a.c.  Ex  parte 
BmmeU  rf  FioUr^  2  Dca.  9S. 

Caae  vnne  the  Court  granted  a  London  iw«*^ftd 
of  a  oocctrr  fiat.  Re  JotU  %  Law  J.  Rep.  (y.s) 
Bia£]u.iu. 

Tije  C<di  re-^ucd  to  grant  a  town  fiat  in  lien  of 
a  tWBsazx  fiat.  aJi*>90jrh  the  ma iontr  of  the  creditors 
2£  c:si3^bcr  aad  raise  rrad«d  in  town.  Ex  parte  Davis 
rt  W^Jfe,  h  Law  J.  Rep.  '3r.s.,  Bankr.  30. 

The  rcsidenoe  in  London  of  all  the  creditors  but 
one,  is  not  a  sofficient  reason  for  issuing  a  London 
fiat  against  a  coontnr  trader.  Awan.  M.  &  Ch.  142. 

A  London  fiat  will  not  be  issued  against  a  country 
trader,  because  the  petitioning  creditor  resides  in 
London,  where  l,300il  out  of  the  2,000iL  creditors, 
also  reside,  and  the  proof  of  the  act  of  bankruptcy 
is  more  easy  and  less  expenaiTe  in  London.  Ex 
parte  Rowlings  re  Jones,  M.  &  Ch.  59. 

A  London  fiat  may  be  issued  against  a  trader  120 
miles  from  London,  when  the  petitioning  creditor, 
the  witnesses  to  prore  the  act  of  bankruptcy,  and 
major  part  in  ralue  of  the  creditors,  reside  in  Lon- 
don, ^iwa.  M.  &  Ch.  142. 

A  London  fiat  was  issued  against  a  country  trader, 
in  a  case  where  otherwise  die  property  would  be 
carried  off    Ex  parte  Booth  re  Hayes,  3  M.  &  A.  627. 

A  London  fiat  will  not  be  issued  against  a  country 
trader,  on  the  allegadon  that  the  act  of  bankruptcy 
is  a  fraudulent  conveyance ;  and  it  is  alleged,  that 
a  greater  facility  to  conmiit  fr«ud  on  the  London 
creditors  exists  in  the  country  than  in  London.  Ex 
parUMeekmg  re  Bray,  M.  &  Ch.  71 ;  4Dea.  5L 

A  town  fiat  not  issuable,  although  the  majority 
of  creditors  and  witnesses  to  prove  requisites  reside 
in  London.  Re  Hugo,  M.  &  Ch.  74. 

Case  where  a  town  fiat  was  g^ranted  instead  of  a 
Brighton  one.  Anon.  8  Law  J.  Rep.  (n.8.)  Bankr.  51. 

ALondon  fiat  was  issued  against  a  trader  residing 
at  Ozlbrd,  tat  oonrenience  of  getting  in  the  debts, 
the  petitioning  creditor  paying  the  bankrupt's  ex- 
penses of  coming  up  to  London.  Ex  parte  Trowers  re 
MargeUs,  3  M.  &  A.  4«4. 

A  town  fiat  issued  instead  of  a  country  fiat,  be- 
cause the  majority  of  the  creditors  lived  in  London, 
bnt  the  petitioning  creditor  was  ordered  to  pay  the 
bankrupt's  expenses,  and  recoup  himself  out  of  the 
estate.  EzparUEUie  re  Gregg,  M.&Ch.S9;  SDea. 
381.     Re  Gregg,  3  M.  &  A.  684. 

The  Court  will  not  order  the  fiat  to  be  directed  to 


a  London  eanmisaioBer,  instead  of  eoontry  oommissi- 
oners,  merely  becauaea  majority  of  the  cr^torsreade 
inLoodoB.   ^parl<  ilavlmMa  re /mes,  3  Dea.  535. 

[Re  WeOmmm,  3  Dig.  Law  J.  61 ;  5  Law  J.  Rep. 
(x.a.) Bankr.4;  s. cite  IF^IfaMn^  4D.&C. 810.] 

If  two  of  the  eomnuasioDers  are  creditors,  and  two 
resde  ata  distance,  and  the  fifth  generally  declines 
to  attend,  and  only  fisor  oat  of  60,000il  creditors  reside 
in  the  neighbonriiood  of  the  place,  the  fiat  will  be 
removed  to  London.  Re  Geaek,  M.  &  Ch.  145. 

Venne  of  fiat  changed  under  the  cirenmstaneea. 
Re  RuA,  9  Law  J.  Rep.  (x.a.)  Bankr.  34. 

Cases  where  the  Conrt  of  Review  refused  to  change 
the  venue  of  die  fiat,  bnt  the  orderwas  snbsequenti^ 
obtained  from  the  Lord  Chancellor.  Re  Moore,  and 
Re  Wild^  9  Law  J.  Rep.  (iv.8.)  Bankr.  17;  &c  £x 
parULycrttre  ITtlil,  M.  &  Ch.  642 ;  4Dea.272. 

Where  the  bankrupt  (a  hawker)  travelled  about  the 
country,  and  did  not  reside  or  trade  in  one  place  par- 
ticularly, but  was  described  in  docket  papers  as  of 
Sherboume,  117  miles  from  London,  all  creditors 
(but  one  in  Ireland)  and  the  witnesses  to  support 
fiat  resided  in  London,  and  the  bankrupt  had  ab- 
sconded with  e&cts:  the  fiat  was  removed  from 
Sherboume  to  London.  Ex  parte  Martin  re  Graham, 
M.  &  Ch.  639. 

The  venue  of  a  fiat  was  changed  from  Southamp- 
ton to  London,  nearly  all  the  creditors  residing  in 
London,  the  act  of  bankruptcy  bring  committed 
there,  and  an  alleged  fimndnlent  deposit  of  goods  in 
LoncUm,  the  petitiming  creditor  and  the  assignees 
paying  the  additional  expenses  of  the  bankrupt  Re 
James,  8  Law  J.  Rep.  (n.8.)  Bankr.  51 ;  M.  &  CL 
349;  4Dea.8L 

Direction  of  a  fiat  altered  because  all  the  cre- 
ditors but  four  resided  at  another  place.  Re  Johm^ 
«loii,3M.  &A.  132;  2Dea.290. 

A  country  fiat  was  transferred  to  a  London  C(Mn- 
missioner,  on  an  affidavit  that  most  of  the  creditors 
and  the  witnesses  to  prove  the  bankruptcy  lived  in 
London,  and  that  it  would  be  beneficial  to  the 
estate.     Re  SnelUmg,  2  Dea.  557. 

Fiat  moved  firom  one  list  of  country  commis- 
doners  to  another,  under  the  circumstances.  Ex 
parte  Evams  re  Eoans,  7  Law  J.  Rep.  (n.8.)  Bankr.  22; 
2  Dea.  480. 

The  venue  of  fiat  was  not  changed  from  N  to  M, 
though  more  than  two-thirds  in  number  and  value 
of  creditors,  as  well  as  the  petitioning  creditor  and 
the  witness  to  the  act  of  bankruptcy,  resided  at  M, 
and  the  act  of  bankruptoy  was  there  committed. 
Re  Storey,  M.  &  Ch.  362. 

Where  a  country  fiat  will  not  be  changed.  Re 
^aeif,M.&Ch.l46. 

The  residence  of  the  mijor  part  of  the  creditors 
and  the  petitioning  creditor  in  London,  is  not  a  suf- 
ficient reason  for  removing  a  country  fiat  Anon,  M. 
&  Ch.  146. 

A  country  fiAt  will  not  be  removed  because  the 
petitioning  creditor  and  witness  to  prove  the  act  of 
bankruptoy  reside  in  London,  and  there  are  small 
creditors  in  the  country,  and  the  object  is  to  inva- 
lidate a  preference.     Re  Man^id,  M.  &  Ch.  145. 

The  non-existence  of  creditors  at  the  place  to 
which  a  country  fiat  is  issued,  is  not  a  sufficient 
reason  for  its  removaL     Re  Binks,  M.  &  Ch.  143, 


BANKRUPrCY. 


67 


Where  the  Court  refused  to  remove  a  country 
fiat  to  the  commissioner  in  London.  Ex  parte  Lucm, 
8  Law  J.  Rep.  (n.s.)  Bankr.  51. 

(d)  Joint  and  Separate. 

An  application  for  appropriation  of  funds,  under 
a  separate  fiat,  need  not  stand  over  because  a  sub- 
sequent joint  fiat  has  issued,  under  which  a  petition 
to  supersede  the  separate  fiat  is  pending.  Re  Had- 
<foM,  M.  &  Ch.  42. 

A  separate  fiat  cannot  now  stand  against  a  pre- 
vious joint  fiat,  without  special  reason.  Ex  parte 
Hill  re  Brown,  8  M.  &  A.  175. 

Where  two  of  three  partners  became  bankrupt, 
and  afterwards  the  whole  firm ;  and  under  the  sepa- 
rate fiats  part  of  the  joint  estate  had  been  adminis- 
tered, and  a  dividend  declared,  but  there  were  no 
separate  estate  or  debts,  an  order  was  made  to  in- 
corporate the  separate  under  the  joint  fiat,  and  to 
stay  proceedii^  thereunder,  with  liberty  to  review 
the  choice  of  assignees. 

Bankrupts  need  not  be  served  with  petition  for 
this  purpose.  Ex  parte  Litter  re  Haddon,  M.  &  Ch. 
260;  8Dea.516. 

A  separate  fiat  issued,  under  which  the  certificate 
lay  for  confirmation ;  a  joint  fiat  subsequently  is- 
sued ;  the  separate  fiat  was  impounded  to  give  effect 
to  the  subsequent  joint  fiat,  and  the  proofs,  &c., 
under  the  separate  fiat,  transferred  to  the  joint  fiat. 
Ex  parte  Digby^  2  M.  &  A.  738 ;  1  Dea.  341. 

(e)  Consolidation, 

The  Court  ordered  two  separate  fiats  against  two 
partners,  to  be  consolidated  under  6  Geo.  4,  c.  16, 
s.  17.  Ex  parte  Daw  re  Oowen,  9  Law  J.  Rep.  (n.s,) 
Bankr.  16. 

Where  separate  fiats  are  taken  out  against  two 
members  of  a  firm,  they  will  be  sent  to  the  same 
commissioner,  under  section  17  of  6  Geo.  4,  c.  16. 
Jn  re  Calthorpe,  5  Law  J.  Rep.  (n.s.)  Bankr.  9. 

If  the  commissioners  certify  that  a  consolidation 
will  be  beneficial,  the  assignees  need  not  be  served 
with  the  petition  for  the  purpose.  Ex  parte  Smith  re 
fA<i«r,2M.  &A.60. 

(/)  Rival  DoekeU, 

Where  there  were  two  sets  of  docket  papers,  one 
describing  the  bankrupt  as  of  Coventry  only,  the 
other  of  London  and  Coventry,  the  Court  preferred 
the  second  set,  containing  the  full  description. 

A  London  fiat  will  be  preferred,  if  a  party  trades 
both  there  and  in  the  country.  Re  Walter,  9  Law 
J.  Rep.  (n.8.)  Bankr.  20;  s.  c.  Ex  parte  Gaury  re 
^a//er,  M.&Ch.  679. 

A  joint  fiat  issues,  and  before  adjudication  one  of 
the  bankrupts  dies.  The  petitioning  creditor  imme- 
diately applies  for  a  separate  fiat,  but,  at  an  earlier 
hour  of  the  day,  another  creditor  had  filed  separate 
docket  papers : — Held,  that  the  petitioning  creditor 
under  the  joint  fiat  had  the  preference ;  and  no 
costs  were  allowed  to  the  other  creditor,  as  he  could 
not  state  that  he  was  ignorant  of  the  previous  fiat 
Re  Norrie,  8  Law  J.  Rep.  (n.s.)  Bankr.  88 ;  M.  &  Ch. 
157;  8  Dea.  648. 

As  to  the  costs  on  motion  regarding  competitions 
between  two  fiats,  where  nothing  has  been  done 
under  the  first,  and  a  second  issues,  the  former  falls, 
and  the  latter  stands.  Where  something  has  been  done 


under  the  first,  but  out  of  time,  and  the  second  issues 
in  ignorance  of  the  intention  to  proceed  with  the 
first,  the  latter  is  maintained,  with  costs  to  the 
second  petitioning  creditor.  Where  the  proceeding 
under  the  first  is  known  to  the  second  petitioning 
creditor,  no  costs  are  given  to  the  latter;  and  where 
known,  and  intention  to  proceed  with  first  has  been 
delayed  or  frustrated  by  second  petitioner,  the  latter 
must  pay  costs  of  a  refused  motion  to  supersede  the 
first     RefFood,U.&Ch.69;  8  Dea.  514. 

Docket  papers  describing  the  bankrupt  as  of 
the  place  where  he  actually  traded  at  the  time  of 
striking  it,  to  be  preferred.  Re  AUday,  8  M.  &  A.  485. 

Where  there  are  competing  dockets,  the  Court 
will  not  interfere,  unless  the  ofiicer  refuses  to  issue 
a  fiat,  or  refers  the  parties  to  the  Court  Ex  parte 
Thorp  re  Lees,  3  M.  &  A.  895. 

Wliere  the  Court  has  granted  an  extension  of 
time  for  opening  a  fiat,  "  but  not  to  prejudice  the 
right  of  other  creditors  applying  for  a  fiat,"  the 
Court  will  order  the  ofiicer  to  receive  the  docket 
papers,  leaving  the  other  side  to  their  petition,  in 
the  event  of  their  wishing  to  proceed  with  the  fiat 
Re  Slack,  6  Law  J.  Rep.  (n.s.)  Bankr.  92. 

(jg)  Second,  and  Renewal  q/*. 

A  issues  a  fiat  against  a  trader,  upon  which  B, 
another  creditor,  proposes  to  him  to  abandon  the 
fiat,  and  arrange  the  bankrupt's  affairs  by  a  trust 
deed,  for  the  equal  benefit  of  all  the  creditors,  to 
which  proposal  A  assents,  and  causes  the  trust  deed 
to  be  prepared  and  tendered  to  B  for  his  signature. 
B  discovers  that  the  deed  gave  A  an  undue  prefe- 
rence over  the  other  creditors,  and  issues  a  second 
fiat : — Held,  that  he  was  justified  in  so  doing,  and 
a  petition  by  A  to  annul  such  second  fiat  was  dis- 
missed with  costs.     Ex  parte  Hallowell,  8  Dea.  278. 

The  Court  will  not  permit  a  party  to  sue  out  a 
second  fiat  against  a  bankrupt,  by  way  of  anticipa- 
tion, to  meet  the  case  of  the  first  fiat  being  annulled. 
Ex  parte  Ellit  re  fVayre,  6  Law  J.  Rep.  (n.s.)  Bankr. 
89. 

Where  the  commissioners  cannot  or  decline  to  act, 
the  petitioning  creditor,  on  asking  for  a  removal  of 
the  fiat  to  a  fresh  list,  and  an  extension  of  time,  was 
allowed  either  to  take  out  a  new  fiat  to  a  fresh  list,  or 
to  amend  fiat  accordingly,  without  extension  of  time. 
Ex  parte  Cattle  re  Todd,  M.  &  Ch.  654 ;  4  Dea.  278. 

The  petitioning  creditor  forbore  to  prosecute  a  fiat, 
issued  m  December  1887|  to  enable  the  bankrupt  to 
settie  some  disputes  with  his  partner  by  arbitration. 
The  award  was  made  in  February  1839,  when  he 
petitioned  for  leave  to  issue  another  fiat :  the  appli- 
cation was  refused.  Ex  parte  Foyambe  re  Hewitt,  8 
Dea.  628. 

Where  there  had  been  evident  neglect  on  the  part 
of  the  assignees,  and  some  of  the  country  commis- 
sioners were  dead,  leave  was  given  to  a  bankrupt 
petitioner  to  use  the  name  of  the  petitioning  creditor 
in  suing  out  a  renewed  London  nat,  in  the  event  of 
such  creditor  not  doing  so.  Ex  parte  Brittow  re  Brit- 
tow,  6  Law  J.  Rep.  (n.s.)  Bankr.  91 ;  3  M.  &  A. 
218;  2  Dea.  334. 

A  new  fiat  was  issued  on  account  of  the  absence  of 
quorum  commissioners.  Re  Bartrup  or  Barlhrop,  8 
M.  &A.  29;  2  Dea.  96. 

Part  of  tile  commissioners  of  a  statutable  list 
being  creditors,  the  number  cannot  be  completed 
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from  another  list,  but  a  new  iSat  must  be  issued.    Rg 
ForsUr,  3  M.  &  A.  32. 

(A)  Third. 

Quare — as  to  the  validity  of  a  third  fiat,  where 
I5t,  in  the  pound  has  not  been  paid,  under  a  second 
commission  or  fiat  Summert  v.  /ofret,  3  M.  &  A. 
400. 

When  the  subsequently  acquired  estate  of  the 
bankrupt  would,  if  seized  upon  in  proper  time  by 
the  assignee  under  the  second  commission,  produce 
16i.  in  the  pound,  qtutre,  is  the  third  fiat  a  nullity  ? 
Butler  Y,  Hobwn,  7  Law  J.  Rep.  (m.s.)  C.P.  148 ;  4 
Bing.N.C.290;  6Sc.824. 

l^e  6  Geo.  4,  o.  16,  s.  127,  has  not  a  retrospectire 
operation,  so  as  to  affect  second  bankruptcies  which 
happened  before  the  act 

Consequently,  where  a  party  had  been  twice  bank- 
rupt before  the  act,  and  his  estate  had  not  produced 
15*.  in  the  pound  after  the  last  bankruptcy;  in  trover 
against  the  assignees,  under  a  third  fiat  issued  since 
the  bankruptcy, — Held,  that  it  was  a  sufficient  de- 
fence that  the  goods  were  in  the  possession,  order, 
and  disposition  of  the  bankrupt,  as  reputed  owner. 

Qiuere — ^whether  a  fiat  against  a  party  who  has 
not  paid  15«.  in  the  pound  under  a  second  bank- 
ruptcy, qfter  the  act,  is  Yoid  for  all  purposes  ;  e.  g.  so 
as  to  prevent  the  assignees  under  the  fiat  from  setting 
up  the  bankruptcy  and  reputed  ownership  as  a  de- 
fence in  an  action  in  trover.  Benjamin  v.  Belcher^  9 
Law  J.  Rep.  (n.8.)  aS.  153 ;  3  P.  &  D.  319. 

Whether  a  third  fiat  is  valid,  when  15«.  in  the 
pound  has  not  been  paid  under  a  second  commission 
— quitre.  Ex  parte  EUistcn  re  Bloxham,  5  Law  J.  Rep. 
(n.8.)  Bankr.  3. 

The  Bankrupt  Act,  6  Geo.  4,  c.  16,  s.  127,  is  re- 
trospective, and  applies  to  a  case  where  two  com- 
missions issued  against  a  bankrupt  prior  to  the 
passing  of  that  act,  but  he  obtained  his  certificate 
under  the  second  subsequently  thereto,  and  did  not 
pay  I5s.  in  the  pound  under  the  second.  Young  v. 
Rishworth,  7  Law  J.  Rep.  (n.b.)  aB.  267  ;  8  Ad.  & 
£.470;  3N.&P.586. 

(i)  Altering  and  Amending. 

The  petitioning  creditor's  debt  was  by  mistake 
sworn  to  be  a  joint  debt  A  fiat  had  been  taken  out 
in  the  name  of  two,  and  had  been  opened.  The 
Court  refused  liberty  to  amend  the  fiat,  but  gave 
liberty  to  take  out  a  new  fiat  Et  parte  Rhands  re 
Aforru,  M.&Ch.348. 

A  creditor  applying  to  amend  his  docket  papers, 
if  aware  of  other  do<»et  papers  having  been  filed, 
should  serve  the  party  who  has  filed  the  other  docket 
papers  with  notice  of  his  application. 

An  order  to  amend,  without  prejudice,  does  not 
prevent  a  party  who  has  filed  correct  docket  papers 
from  forthwith  taking  out  his  fiat,  if  he  is  prepared 
to  proceed.  Re  Sale,  8  Law  J.  Rep.  (n.8.)  Bankr.  58 ; 
M.  &  Ch.  350. 

The  date  of  the  fiat  cannot  be  altered  to  let  in  the 
petitioning  creditor's  debt  Ex  parte  Shaw  re  Come 
or  Corns,  3  M.  &  A.  17 ;  2  Dea.  74. 

New  docket  papers  were  granted  to  rectify  a  mistake 
in  the  fiat    Exports  Wing  re  Medley,  SU.  Si  A.  61, 

(j)  VdUdUyof. 
[  Ex  parte  Chambers,  3  Dig.  Law  J.  60 ;  1  Dea.  197.] 


The  solvency  of  a  party  made  bankrupt  is  no  ob- 
jection to  the  commission.  Ex  parte  Hallre  Mail,  IC. 
&Ch.459. 

An  order  by  the  Lord  ChancellcNr  for  payment  of 
a  sum  to  an  uncertificated  bankrupt  does  not  give 
him  such  right  of  property  as  to  support  a  fiat  Re 
CAa«&er«,  3  M.&  A.  303;  2Dea.494. 

(k)  Opening, 

The  Court  will  not  enlarge  the  time  for  opening 
the  fiat,  merely  on  the  ground  that  the  bankrupt  and 
his  friends  are  about  to  oflfer  a  composition.  Ex  parte 
Molineux  reMulineux,  9  Law  J.  Rep.  (n.s.)  Bankr.  17; 
Ex  parte  Cattle,  M.  &  Ch.  654 ;  4  Dea.  273. 

An  application  for  enlarging  the  time  tx  opening 
a  town  flat,  as  the  witness  to  prove  the  act  of  bank- 
ruptcy did  not  attend,  was  rerased.  Bm  Hilsdem,  IC. 
&Ch.74. 

A  commissioner  cannot  abjudicate  on  a  fiat  against 
an  uncertificated  bankrupt  Re  Chambers,  2  Dea. 
494;  3M.&A.294. 

An  application  by  a  judgment  creditor,  allenng 
that  the  fiat  was  firaudulent,  for  leave  to  attend  by 
counsel  at  the  opening  of  the  fiat,  refused.  Ex  parte 
Cooke  re  Schoales,  8  Law  J.  Rep.  (m.8.)  Bankr.  54; 
4  Dea.  78. 

The  Court  will  not  extend  the  time  for  opening 
the  fiat,  because  the  witnesses  to  prove  the  act  of 
bankruptcy  happened  to  be  on  different  joumies, 
and  were  not  expected  to  return  before  the  time 
for  opening  would  expire,  the  application  not  being 
made  until  the  time  had  nearly  expired,  and  it  not 
being  shewn  when  one  of  the  witnesses  set  out  on  his 
journey.  Re  Kearsley,  2  Dea.  817. 

An  order  will  not  be  made  on  the  petition  of  the 
bankrupt  to  enlarge  the  time  for  opening  a  fiat,  be- 
cause a  proposal  for  a  compensation  is  pendii^,  un- 
less under  special  circumstances.  Ex  parte  Stkrk  re 
^l»rAr,3M.  &A.209;  2  Dea.  328. 

(t)  Superseding, 

Although  the  Court  will  not  supersede  merely  for 
concert  in  the  issuing  of  a  fiat,  yet  when  it  appears 
that  a  fiat  has  been  sued  out  tot  other  ihisk  Uie 
purpose  of  distribution  among  creditors,  or  for  any 
fivudulent  purpose,  the^Court  will  supersede.  Ex 
parte  Caldeeottre  Heath,  9  Law  J.  Rep.  (n.8.)  Bankr. 
1;  M.&Ch.600;  4Dea.264. 

A  fiat  was  superseded  by  consent,  prior  to  the 
second  meeting.  Ex  parte  Ktmbell,  9  Law  JF.  Rep. 
(n.s.)  Bankr.  25. 

Where  a  fiat  is  sued  out  upon  the  same  debt,  upon 
which  proceedings  have  been  taken  in  equity,  and 
the  answer  has  been  put  in,  and  there  are  no  other 
creditors,  the  Court  will  supersede  for  want  of  equity. 
Ex  parte  Hallre  Hall,  8  Law  J.  Rep.  (n.8.)  Bankr.  5 ; 
M.&Ch.365;  3  Dea.  405. 

A  party  who  has  concurred  in  a  finmer  fiat  that 
has  l^n  abandoned,  is  not  thereby  estopped  firom 
petitioning  to  supersede,  by  reason  of  his  not  being 
a  trader. 

Case  where  the  Court  ordered  the  proceedings  in 
a  joint  fiat  to  be  retained  for  a  few  days,  after  the 
fiat  was  superseded,  to  enable  the  petitioner  to  make 
an  application  on  the  subject  Ex  parte  Edmtrds  re 
Edwards,  9  Law  J.  Rep.  (n.8.)  Bankr.  11. 

A  fiat  that  has  been  supeneded  wUl  be  directed 
to  be  inrolled,  to  enable  a  party  to  use  it  as  evidence 
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in  a  court  of  law.  Right  of  petidontr  makiTig  an 
applieation  for  that  purpose  to  his  costs,  and  re&sal 
of  costs  of  appearance  to  the  opposite  party.  Ex  part* 
May  re  May,  9  Law  J.  Rep.  (n.b.)  Bank.  3 ;  M.  & 
Ch.619;  4Dea.l74. 

Where  a  bankrupt,  petitioning  to  supersede  for 
want  of  requisites  to  support  fiat,  has  applied  for 
copies,  and  seen  the  proceedings,  the  onus  probandi 
of  making  out  his  case  lies  on  him,  and  it  is  not 
sufficient  to  deny  the  requisites  generally ;  and  with- 
out his  doing  so,  the  respondent  may  rely  on  the  pro- 
ceedings alone.  Ex  parte  and  re  Ford,  M.  &  Ch.  97 ; 
3Dea.494. 

Upon  an  application  to  supersede  under  the  com- 
position clause,  it  is  not  necessary  that  the  commis- 
sioner should  certify  that  no  creditor  to  the  amount 
of  601.  resides  out  of  the  jurisdiction,  or  that  the 
assignees  have  consented.  Ex  parte  and  re  Butter- 
loarth,  M.  &  Ch.  140 ;  8  Dea.  895. 

On  petition  to  supersede,  the  usual  course  is,  after 
the  petitioner's  counsel  has  opened  the  petition,  to 
call  on  the  respondent  to  support  the  fiat, — the  emus 
probandi  lying  on  him.  But  where  the  fiat  issued 
under  1  &  2  Vict  c  1 10,  s.  8,  and  the  petition  shewed 
tiliat  the  afiidavit  of  debt  and  notice  required  by  the 
act  had  been  giTen,  it  is  for  the  petitioner  to  shew, 
that  the  notice  has  been  complied  with,  or  a  suffi- 
cient reason  why  it  has  not  Ex  parte  and  re  Brown, 
M.&Ch.l77. 

The  pendency  of  a  petition  before  the  Lord  Chan- 
cellor to  annul  a  renewed  fiat,  is  no  objection  to  the 
bparing  of  a  petition  to  sustain  it,  and  supersede 
a  renewed  commission  of  prior  date;  nor  is  it  a 
sufficient  objection,  that  the  petitioning  creditor 
under  the  latter  is  not  served.  The  superseding 
such  a  commission  is  merely  a  question  of  conve- 
nience to  the  estate,  and  if  the  commissioners  named 
in  it  have  removed  to  such  a  distance,  that  they  can- 
not properly  proceed  in  their  duty  (100  miles),  it. 
will  be  superseded,  and  the  proceedings  under  it 
truisferred  to  the  renewed  fiat  Ex  parte  Higge  re 
£miim,M.&C.94;  S  Dea.  474. 

To  supersede  a  joint  commission  when  one  of  the 
bankrupts  is  dead,  the  administratrix  should  be  a 
petitioner.    Be  Steely  M.  &  Ch.  78. 

Where  the  time  for  opening  a  town  fiat  is  nearly 
run  out,  the  Court  will  not,  at  the  instance  of  the 
petitioning  creditor,  supersede  it,  and  issue  a  country 
fiat  for  the  alleged  convenience  of  creditors.  Ex 
parte  BeU  re  Biley,  4  D.  &  C.  481. 

Where  the  time  for  opening  a  fiat  expires,  and  a<' 
second  is  then  issued  by  another  party,  it  is  no 
ground  for  superseding  Uie  second,  that  it  did  not 
issue  until  after  the  first  was  actually  opened,  tmless 
the  party  issuing  the  second  knew  that  fact,  or  was 
guilty  of  some  fraud.  Ex  parte  WestaU  re  Fletcher,  4 
D.  &  C.  850. 

A  fiat  sued  out  by  the  bankrupt's  fother,  where 
the  assets  were  only  lOi.  snd  the  debts  900^,  super- 
seded, with  costs  against  the  petitioning  creditor, 
though  all  the  requisites  were  undisputed ;  the  only 
object  of  the  fiat  being  to  protect  the  bankrupt,  and 
to  defeat  the  claims  <»  a  judgment  creditor. 

The  42nd  section  of  1  &  2  Will.  4,  c  56,  does  not 
do  away  with  the  objection  of  a  concerted  fiat  being 
an  abuse  of  the  process  of  the  Court  Ex  parte 
GaitAm  reKvug,  M.  &  Ch.  160 ;  8  Law  J.  Rep.  (n.8.) 
Bankr.84;  3  Dea.  635. 


A  fiat  against  a  practising  barrister  of  Lincoln's 
Inn,  who  had  purchased  shares  in  a  joint-stock 
bank,  describing  him  as  a  banker,  superseded  on  thQ 
grounds  of  misdescription  and  insufficient  evidence 
of  trading.  Ex  parte  Brundrett  re  Wright,  6  Law  J. 
Rep.(N.s.)Bankr.29;  3M.&A.50;  2  Dea.  219. 

The  Court  will  not  supersede  an  old  commission 
on  a  mere  affidavit  that  20«.  in  the  pound  has  been 
paid,  although  the  commissioners,  assignees,  and 
other  parties,  are  dead;   but  the  Court  will  im- 

rund  the  proceedings.  Ex  parte  Ward  re  Ward, 
Law  J.  Rep.  (na)  Bankr.  9 ;  8  M.  &  A.  899 ; 
8  Dea.  39. 

Where  a  bankrupt  carried  on  his  trade  as  a  paper 
manufocturer  at  one  place,  but  had  a  warehouse 
where  he  transacted  business  at  another,  it  was  held 
not  a  misdescription  to  describe  him  as  of  the  former 
place.  Ex  parte  Magee  re  Slack,  7  Law  J.  Rep.  (m.8.) 
Bankr.  10;  2  Dea.  558. 

The  Court  will  not  supersede  a  commission  simply 
on  the  ground  that  some  of  the  commissioners  are 
creditors.  £x  parte  HtiJ  re  ffi^  6  Law  J.  Rep.  (ir.a.) 
Bankr. 48;  dM.&A.  56;  2Dea.236. 

Case,  where  the  Court  permitted  the  attestation 
to  the  signature  of  two  creditors  residing  in  Ireland 
to  a  supersedeas  by  consent,  to  be  received,  though 
only  taken  before  a  Master  Ext^'aordinary  in  Chan- 
cery ;  but  not  to  be  considered  as  a  precedent 

Qiupre^-whether  either  the  124th  or  the  46th  sec- 
tion iwplies  to  this  case.  Ex  parte  Greer  re  Greer,  6 
Law  J.  Rep.  (n.8.)  Bankr.56;  3  M.8r  A.  216;  2  Dea. 
340. 

The  affidavit  by  the  petitioning  creditor,  seeking 
a  supersedeas,  must  state,  that  "  the  fiat  was  sued 
out  for  the  purpose  of  prosecuting  it,  and  that  the 
application  is  not  made  in  contemplation  of  any 
compromise  with  the  bankrupt"  Ex  parte  Sturton 
re  Caichpole,  6  Law  J.  Rep.  (n.s.)  Bankr.  9. 

Although  mere  lapse  of  time  may  be  no  ground 
for  refusing  to  supersede,  yet,  where  a  bankrupt  has 
lain  by  a  long  time,  without  disputing  the  validity 
of  his  commission,  the  Court  wul  not  grant  him  a 
supersedeas,  simply  because  he  has  obtained  verdicts 
against  the  assignee  at  law.  Ex  parte  Munk  re  Munk, 
6  Law  J.  Rep.  (m.8)  Bankr.  75;  3  M.  &A.  252;  2 
Dea.  444. 

On  a  petition  to  supersede,  on  the  ground  of  a 
want  of  trading,  the  parties  who  undertake  to  sup- 
port the  commission  must'go  into  minute  details  in 
order  to  prove  the  trading ;  and  a  single  instance  of 
acting  as  a  milliner,  held  insufficient 

The  assigpiees  ought  not  to  join  with  a  creditor 
who  has  an  adverse  mterest  to  the  commission  in  a 
petition  to  supersede,  it  being  their  duty  to  protect 
the  commission.  Ex  parte  Wilke  re  Tarrant,  6  Law 
J.  Rep.  (n.8.)  Bankr.  39;  2M.  &  A.  667 ;  2Dea.  1. 

Although  there  be  not  evidence  of  the  trading  on 
the  proceedings,  the  fiat  will  not  be  superseded,  if 
the  bankrupt  admitted  to  the  petitioning  creditor 
that  he  was  a  trader.  Ex  parte  Bailey  re  Bailey,  2 
M.  &  A.  86. 

A  bankrupt  is  not  estopped  from  petitioning  to 
supersede,  although  he  has  surrendered,  interfered 
in  the  choice  of  assignees  and  the  disposition  of  the 
estate,  and  has  also  passed  his  last  examination,  and 
endeavoured  to  obtam  his  certificate. 

A  judgment  at  law,  establishing  the  validity  of  a 
commission,  is  not  conclusive  on  the  Great  Seal,  on 
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c  paitia  fron 
I,  jn,  if  llw  huilmipt  u 
clotrij  eolitltd  U  «  nipeiwdeu,  it  miut  be  gnnled, 
Ac  Couit  uJuDg  cue  of  tbc  inlcnat*  of  Urate  par- 
tic*  vbo  nay  be  iflceted  bjr  it. 

WbcR  ■eren]  aetiocu  hid  been  brou^t  ii;  uul 
igatdit  the  buikrnpt,  aad  the  u^neo,  diqtnliiig 
the  raliditj'  of  tiie  commiukm,  uul  tberc  wen  eon- 
Kctiug  fenlicti  uid  jodgmoiU  at  Uw,  the  whole 
owe  taming  upoii  the  credit  of  the  •riCae«iet ;  the 
Cooit  icfuMd  to  decide  (he  queition,  vhetlier  the  com - 
miinon  ought  to  be  lupertcded,  but  not  bong  ntiiScd 
of  the  proof  of  the  act  of  benkinptcj,  directed  u 
ienelot^thatEut.  Et  partt  Oumttr,  rt  Ckambtn, 
1  De>.  197. 

(n)  ^uxiiiarg  FuU- 

An  uuiliuy  fi>t  wu  not  gnotcd  onder  the  eir- 

cumituicci  to  cxamiDe  witnenei  in  Loadon,  the  on- 

«iiigworkedatNewcaitle-upon-'iyiiei  £i 

tdnGam,  9  Law  J.  Ri!p.(ir.s.)  Buikr.  39; 

D.  I7B. 

(E)  Anhclliiio  Fiat. 
(a)  CauuM. 
■tt  Harbad  re  TarJiat,  3  Dig.  Law  J.  84 ; 
723.1 
e  K  dechu-atioD  of  iafoWeoi^,  which  wai 

I  the  Gaxelli  on  the  fith  of  March.  On  the 
ay  following,  the  docket  wu  struck,  and 

II  dated  the  ume  daj.bntwaa  not  deliver- 
the  6th  of  May :— Held,  that  the  provisiaat 
had  been  complied  witii,  and  a  petition  to 
fiat  waa  diBmiwed.  At  Aotw,  9  Law  J.  Rep. 


LB  diaTniaaed.    Ex  par 
•wl,  M.  &  Ch.  637 ;  4  Dea.  2IS. 
raa  anQulled  becauae  directed  to  improper 
nur*  on  an  untrue  affidavit,  without  peli- 
m  a  itatement  lent  by  the  conuniaaioneni. 
)M.&A.7Z3. 

lajr  be  annulled  with  the  consent  of  the  cre- 
m  the  meeting  for  the  choice  of  aasignees 
icd,  but  adjourned,  because  no  creditors 

«#f<»*«,8M.  &A.736, 

ikrupt  concocted  a  fraudulent  flat  in  con- 

(hc  petitiiniing  creditor,  upon  a  ficIiciDUB 

three  dayi  belbro  it  isiued  gave  notice 
Kt  parties,  that  he  would  go  no  further 
rrnji^rt,  and  after  it  iaiued  petitioned  to 
I'M,  that  being  particfpi  criminu,  he  had 
w^  to  present «  petition  for  that  purpose. 
ialnkf.iUf.  121. 

M  ih*  Cnurl  to  annul  a  flat  on  the  bank- 
(«iH«,  that  the  object  of  the  petitioning 
.  »>iiing  it  waa,  to  ditBoIve  a  partnership 

►*f  •»ti  the  bankrupt  and  other  perBons, 

»,««  be  ouiu  MtlBfted  that  that  waa  his 

h-t'  U  nnt  a  gnod  petitioning  creditor's 
II.*  Ill  fwn  aaaigneei  petition!  to  annul, 
'.•,/mri.K  i-rnlltor  "nera  to  indemnify  him, 
^  ...itfiKv  i>  willing  10  carry  on  the  tut, 


^P 


and  contenda,  that  a  new  petitJotuDg  creditoi's  debt 
nbslitated,  the  Court  will  not  annul,  but 
him  the  optiaD  of  railing  at  hii  own  costly 
r  of  having  his  petitioB  diimiaaed  with  costs ;  dis- 
imlitnlt  Sir  John  Craaa.  Si  patU  Baotzr  n  Xam- 
Orngt,  3  M.  at  A.  eU  1  »  Del  S46. 

The  tmateea  under  a  trust  deed,  cannot  petitiaD 
to  annul  a  fiat  which  pterents  thnr  dividing  the 
trust  fund,  when  the  objection  is  the  infancy  of  one 
of  the  bankrupts. 

(^i«7V,  as  to  the  validity  of  a  joint  fiat,  wfaoe 
one  of  the  bankrupts  is  attainted,  and  as  to  the 
validity  of  a  second  or  third  fiat  against  an  on- 
ccTtiflcated  bankrupt  Ei  pari*  Jdditta  n  Bnmi,  i 
M.  &  A.  434 1  3  Dea.  S4, 

A  fiat  may  be  annulled  with  consent  hebtv  the 
fivty-aecond  day,  if  two  meeliugi  have  beeo  appoint- 
ed, the  second  being  for  the  choice  of  aa"  ~ 
FmOh  ,  3  M.  &  A.  366 !  3  Dea.  T 


another,  can  be  annulled  aa  to  the  iuEant,  and  stand 
good  as  to  the  other,  under  6  Qeo.  4,  c  16,  s.  16. 
Ex  parlt  fVatmrn  n  Waltcu,  3  H.  &  A.  68!  r  3  Dea. 
277. 

It  A  &  B 

held  not  to  be  precluded  from  petitioning  to  ai 
on  the  ground  trf'  in&ncy,  though  he  had  taken  an 
active  part  in  the  btuineu,  and  his  name  was  over 
the  door.  Ei  parte  Lot  re  Lett,  t  Dea.  705. 

An  unopeucd  fiat  annulled  oiler  the  expiration  of 
the  time,  on  the  application  of  the  bankrupt,  without 

Jimte,  7  Law  J.  Rep.  (m.s.)  Bankr.  40;  3  H.  &  A. 
SOS;  3  Dea.  230. 

An  offer  bj  the  bankrupt  of  a  anm  of  money  lo  a 
aolicitor  to  procure  the  certificate,  is  not  acqoiei- 
cence  in  the  fiat,  iritis  not  accepted.  Er  parle  Bavrri 
re  Boom,  3  M.  &  A  33 1  2  Dea.  99. 

A  fiat  was  anunlled  on  the  appUcsdon  of  the  as- 
signee, on  the  ground,  that  it  was  issued  on  a  fieli- 
tious  debt    Ei  parte  Biggt  re  Thamai,  2  Dea.  S49. 

Where  a  creditor  in  April  gave  notice  of  his  in- 
tentiou  to  dispute  the  fiat,  and  in  September  opposed 
the  sale  of  the  bankrupt's  property,  but  did  not  pre- 
sent a  petition  to  annul  it  (on  the  ground  of  fiaud 
and  defect  of  trading)  until  February  in  the  following 
year : — Held,  that  this  delay  was  no  objection  to  the 
petition,  notwithstanding  the  bankrupt  obtained  his 
certificate  two  days  after  the  petition  wis  presented, 
and  sales  bad  also  been  made  under  the  fiat  -Ei 
parts  Leaii  re  Ck^y,  2  Dea.  318. 

A  fiat  WBi  annulled  at  the  coats  of  the  petitioning 
creditor,  the  bankrupt  having  been  described  as  ^ 
the  place  where  he  resided,  and  not  where  he  carried 
on hi( business.  fiifwrteiforriire/anM,  I  Dea.  498. 

Fiat  annulled,  where  on  the  death  of  the  petition- 
ing creditor,  who  had  bespoke  the  fiat,  the  bankrupt 
became  his  next  heir  and  personal  representa' 
Re  nUngmorth,  6  Law  J.  Rep.  (h.s.)  Bankr.  74. 
(i)  Practiee. 

[Bipartt  BoariaaK,  3  Dig.  Law  i.  Eep.  87 ;  4  D 
&C.724.] 

A  trustee,  under  a  deed  of  trust  bj  a  fonner  peti- 
tion upholding  the  trust,  and  praying  to  annul  the 
fiat,  and  Culing,  but  consentiiig  to  have  the  account 
■gainst  him  tiAen  on  that  petition  by  reference,  was 
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ordered  to  pty  the  coats  of  that  petition,  and  to  pay 
balance  in  his  hands  under  trust  deed  to  assignees, 
with  interest  at  41,  per  cent  from  ihe  date  of  the 
order  of  reference,  although  there  was  no  evidence  of 
interest  having  been  made,  but  the  costs  of  reference 
were  ordered  out  of  the  estate.  Ex  parte  Har^ng  n 
Lamphugh,  4  D.  &  C.  798. 

The  practice  of  the  Court  of  Review  to  direct  that 
the  fiat  be  annulled,  if  the  Lord  Chancellor  shall 
think  fit,  and  not  merely  to  confine  their  order  to 
the  reversal  of  the  adjudication  under  17th  section, 
confirmed  and  approved  by  the  Lord  Chancellor. 
Ex  parte  Stubb*  re  Hall,  M.  &  Ch.  511. 

Where  a  joint  fiat  issues  against  two,  and  only 
one  is  found  bankrupt,  the  petition  of  the  other  to 
annul,  and  the  affidavits,  must  be  entitled  in  both 
bankrupteies.  Ex  parte  Fisher  re  Puher,  8  Law  J. 
Rep.  (n.8.)  Bankr.  54 ;  M.  &  Ch.  845  ;  3  Dea.  695. 

A  petition  by  a  creditor  to  annul  the  fiat,  must 
state  not  only  that  he  was  a  creditor  when  the  flat  was 
issued,  but  that  he  is  still  a  creditor.  And  where 
a  creditor  delayed  three  years  before  he  made  the 
application,  the  Court  would  grant  no  indulgence  to 
such  an  informality.  Ex  parte  Sandall  re  Clarke^  3 
Dea.  275. 

Where  one  of  two  assignees  petitioned  to  annul  the 
fiat,  on  the  ground  of  the  insufficiency  of  the  petition- 
ing creditor*  a  debt,  but  the  other  assignee  was  willing 
to  prosecute  it;  the  Court  refused  to  annul  the  fiat, 
fts  another  petitioning  creditor's  debt  might  be  sub- 
stituted, but  permitted  the  petitioner  to  be  discharged 
from  the  office  of  assignee,  upon  payment  of  costs. 
Ex  parte  Booker  re  Rawlhu,  8  Dea.  282. 

Practice  as  to  evidence  on  petitions  to  annul  fiat 
Ex  parte  Foster  re  Foster,  8  Dea.  175. 

Case  of  petition  by  assignees  to  annuL  Ex  parte 
Lewu  re  Chijfiuy,  8  M.  &  A.  199. 

A  petitioning  creditor,  on  finding  that  he  has  not 
a  good  debt,  may  petition  to  annul  before  the  expi- 
ration of  the  time  for  opening.  Ex  parte  Rogers,  8 
M.&A.606. 

If  assignees  are  chosen  between  the  presenting  of 
a  petition  to  annul  and  the  hearing,  it  must  stand 
over  to  serve  them. 

Semble,  a  bankrupt  may  petition  to  annul  before 
adjudication. 

Caveats  might  be  useftilly  revived.  Ex  parte 
Piatt  re  Piatt,  6  Law  J.  Rep.  (m.b.)  Bankr.  67;  8 
M.&A.62;  2  Dea.  227. 

As  to  what  terms  will  be  imposed  on  annulling, 
where  the  bankrupt  does  not  apply  promptly.  See 
Ex  parte  Bowers  re  Bowers,  8  M.  &  A.  83 ;  2  Dea.  99. 

It  is  not  of  course  to  annul  a  fiat  as  against  the 
petitioning  creditor,  on  a  verdict  against  the  assig- 
nees, in  an  action  in  which  the  petitioning  creditor 
was  not  defendant 

Parties  upon  whom  the  onus  of  proving  the  peti- 
tioning creditor's  debt  Ues.  Ex  parte  Mackintosh  re 
Mackintosh,  3  M.  &  A.  365  ;  2  Dea.  35. 

Where  a  party  petitioned  to  annul  a  fiat,  on  the 
ground  of  a  fraudulent  act  of  bankruptoy,  and  the 
circumstances  of  the  case  induced  a  strong  suspicion 
that  it  was  in  effect  the  petition  of  the  bankrupt 
himself,  and  that  he  was  a  party  to  the  fraud,  the 
petition  was  dismissed,  with  costs.  Ex  parte  Sayer 
re  Wnght,  2  Dea.  491. 

Where  a  petitioning  creditor  applies  to  have  the 
fiat  annulled,  because  he  is  unable  to  prove  an  act  of 


bankruptoy,  he  must  file  an  affidavit  that  the  fiat 
was  issued  bondjlde,  and  that  the  application  is  made 
without  any  compromise  with  the  bankrupt  Re 
Catchpool,  2  Dea.  98. 

Upon  a  petition  to  annul  the  fiat,  or  reverse  the 
adjudication,  the  bankrupt  is  entided  to  copies  of 
the  depositions,  and  the  proceedings  are  not  evi- 
dence against  him  unless  previous  notice  is  given  to 
him  of  the  intention  to  use  them.  Ex  parte  Goodwin 
re  Goodwin,  1  Dea.  695. 

(F)  Abjudication  and  Advbbtissmsnt. 
(a)  Adjudication. 

Semble,  a  creditor  cannot  petition  to  reverse  the 
adjudication  under  1  &  2  WilL  4,  c.  56,  s.  17.  Ex 
pioie  Kilner  re  Bryant,  3  M.  &  A.  722. 

On  a  petition  to  reverse  the  adjudication,  the 
bankrupt  will  not  be  allowed  to  inspect  tiie  pro- 
ceedings, where  he  has  filed  no  affidavit  in  support 
of  his  petition. 

Where  an  affidavit  had  not  been  filed  in  support 
of  a  petition  to  reverse  the  adjudication,  which  was 
a  fishing  petition,  and  an  action  had  been  com- 
menced, the  petition  was  not  allowed  to  stand  over 
to  have  affidavits  filed,  but  dismissed  with  costs. 
Ex  parte  WhaUey  re  Whalley,  2  M.  &  A.  722. 

On  a  petition  to  reverse  tiie  adjudication,  a  refer- 
ence was  made  to  the  commissioner  to  put  a  new 
deposition  as  to  the  petitioning  creditor's  debt  on 
the  proceedings.    Ex  parte  Gartley  re  Oartley,  2  M. 

6  A.  524. 

A  recommendation  to  commissioners  to  hear  coun- 
sel against  the  abjudication,  was  given  by  the  Court 
Re  Walker,  2  M.  &  A.  267. 

(6)  Advertisement, 

The  Court  will  not  stay  the  advertisement  if  after 
adjudication  there  appear  the  requisites  to  support 
a  fiat  on  the  proceedings.  Ex  parte  Wood,  9  Law  J. 
Rep.  (n.8.)  Bankr.  20. 

On  a  petition  of  the  bankrupt  to  annul  the  fiat, 
and  stay  the  advertisement  of  the  acQudication  in 
the  Gazette,  the  Court  will  not  order  tiie  advertise- 
ment to  be  stayed,  tmless  probable  cause  is  shewn, 
that  the  bankrupt  will  succeed  in  his  objections  to 
the  validity  of  the  fiat  Ex  parte  Rhodes,  8  Dea. 
696. 

On  an  application  to  stay  the  advertisement  of 
the  bankruptcy  in  the  Gazette,  the  Court  looks  into 
the  depositions  on  the  proceedings,  and,  if  they  ap- 
pear sati^ctory,  will  not  interfere.  Instance  of  such 
an  application  under  power  of  attorney.  A  party 
applying  to  stay  the  advertisement,  cannot  see  the 
depositions.  Re  Bryant,  8  M.  &  A.  144;  2  Dea.  140. 

(G)    COMMISSIONSBS. 

(a)  In  general. 

{Ex  parte  Douglas  re  Ellis,  8  Dig.  Law  J.  62 ; 
4D.&C.768.] 

Where  a  solicitor  has  acted  as  a  commissioner 
under  a  fiat,  the  Court  will  not,  at  his  own  request, 
remove  him  from  that  office,  in  order  that  he  may 
act  as  solicitor  under  the  commission.     Re  Broome, 

7  Law  J.  Rep.  (n.8.)  Bankr.  6;  s.  c  £x  parte  Brin- 
ton  re  Broom,  8  M*.  &  A.  895 ;  8  Dea.  86. 

(5)  Powers. 
The  conunissioners  have  power  to  appoint  a  meet- 
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ing  lor  audit  and  dividend,  although  the  six  months 
mentioned  in  6  Geo.  4,  c  16,  s.  106,  have  expired. 
Em  parte  Holland  re  EUiot,  S  Law  J.  Rep.  (K.s.) 
Bankr.  15 ;  3  M.  &  A.  326 ;  1  Dea.  367. 

(e)  Duties  and  LiahiUtiet. 

In  some  respects  London  commissioners  are  in  a 
diflfeient  position  firom  the  former  London  commis- 
dimia»—eed  qtuere.  i2«  CAoaiftert,  3  M.  &  A.  300. 

The  Court  of  Review  has  jurisdiction  to  direct  an 
inquiry  into  the  circumstances  of  a  mortgage,  to  he 
taken  before  one  of  the  London  commissioners — not 
as  bttng  mie  of  the  officers  of  the  court,  but  as  being 
part  of  his  duty  as  a  Commissioner  of  Bankrupts,  to 
take  such  references. 

5ntM>,  there  is  no  dilleience  in  the  duties  to  be 
perfbrmed  between  the  present  Commissioners  and 
the  lonner  ones,  nor  any  between  the  duties  of  the 
London  and  eoontry  Commissioners.  Ex  parte  Ro^ere 
Ridge,  6Law J. Rep.  (n.8.) Bankr. 84 ;  8  M.&  A. 305. 

Sembie  die  Court  of  Review  wOI,  on  the  applica- 
tion of  tile  assignees,  refer  a  proposed  compromise 
between  them  and  a  debtor  to  die  bankrupt's  estate, 
to  the  commissioner,  for  inquiry,  although  the  as- 
sigiMea  mi^t  have  called  a  meeting  of  creditors 
under  the  SSA  section  of  6  Gea  4,  c.  15.  Ex  parte 
Matke  re  CahtagM,  6  Law  J.  Rep.  (N.a.)  Bankr.  25 ; 
SM.arA.S5;  21>ca.86. 

A  esmmisrioner  rendering  a  second  meeting  ne- 
ccasBy,  by  not  attending  when  summoned,  on  the 
mnad  of  private  business,  must  pay  the  costs  of  it 
Whedier  ^  C.  B.  can  enforce  such  costs, 
E*fmU  HmUreHUimhlJ^t^SiS. 


an  alteration  in  the  fiat, 
of  thequontm  oom- 


S  Lew  J.  Rep.  (ha) 

the 
the  dovd  meeting  to  be  adyonmed. 
MmmmU  WUBmmte G^bem^ZyL^  h^  154. 

U  ia  the  dnty  of  the  srticitor  to  the  fiat  to  summon 

,  and  tender  them  the  legal 
it  will  be  no  answer  to  a  petition  by  a 
that  the  solicitor  had  known 
to  demand  more  than  the 
JmMc,  when  two  meetings  take  plaee 
day,  akhong^  under  difierent  fiats,  die 
is  only  entitled  to  one  fee  for 
the  Chief  Judge  and  Sir 
X  parte  Seatt  re  ShMey,  7  Law  J.  Rep^ 
19;  SM.&A.424:  31>ea.63. 
The  quotum  commissioners  residing  in  the  coun- 
try, hsve  a  right  to  be  summoned  to  attend  all  mect- 
hnpi  hetd  ander  futs  directed  to  their  lists;  and  die 
f>«rt  will  visit  the  scrficitor,  who  neglects  to  sum- 
m*m  ihenm  with  costSL  Ex  parte  Wmame  re  Baker, 
J^  S.mr  J,  SUf,(9^)  Baakw.  Sli  3M.&A.616;  1 

(H)  CaxDiTOBa. 


i  H  ^iUof  ^  five  etket  to  a 
>«^fL^n  40Mr  ^vf  which  he 
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Held,  that  A  having  knowledge  of  an  act  of  bank- 
ruptcy when  he  accepted  the  trust,  had  no  lien  on  die 
estate  in  his  hands  for  his  advances.  Sembie,  teems, 
if  he  had  been  ignorant  or  mistaken  as  to  the  act  of 
banhruptcy  under  which  he  struck  the  docket  Ex 
parte  Swinbume re  Field,  M.&Ch.  119;  SDea.  396. 

One  power  of  attorney  from  several  creditors,  is 
sufficient  to  authorize  a  party  to  sign  a  consent  on 
their  respective  behalves  to  annul  a  fiat  Anm.  3 
Dea.  377. 

At  a  meeting  of  creditors  to  decide  on  refierring 
disputes  to  arbitration,  and  commencing  suits  in 
equity,  a  creditor  may  consent  by  proxy  under  the 
6Geo.4,  c.  16,  S.88.    Ex  parte  Beleker,  9  De^  9^ 

(I)    COUPBOMISB. 

A  compromise  proposed  by  the  assignees,  was  re* 
ferred  to  the  commissioners  to  inquire  whether  it 
would  be  beneficial  to  the  estate.  ExparteBmt^kldre 
Brtwn,ZM,&A.4l. 

If  an  assignee  declines  to  concur  in  sn  arrange- 
ment agreed  to  by  a  meeting  of  creditors,  a  reference 
will  be  made  to  the  commiasioiiers  to  inquire  whe- 
ther the  arrangement  is  beneficial;  and  if  it  is,  the 
assignee  must  execute  the  necessary  deeds  fiir  carry- 
ing it  out  Ex  parte  Tagler  re  Potter,  3  M.  &  A.  222; 
2  Dea.  399. 

A  compromise  between  a  bankrupt  and  his  assig- 
nee was  confirmed  without  a  previous  reference  to 
the  commissioners.  Ex  parte  Arran  re  Chambers,  6 
Law  J.  Rep.  (n.8.)  Ch.  110;  1  M.&Cr.509;  3M. 
&A.42. 

For  a  case  in  which  an  order  c<mfirmatory  of 
a  compromise  of  litigation  was  made,  see  Ex  parte 
Harere  if ors^  3 M.  &  A. 43. 

(J)  CoMPoaiTiov. 

In  a  case  where  .the  commission  was  issued  in 
1804,  and  die  assignees  were  dead,  the  Court  refused 
to  supersede,  on  a  composition  being  paid  to  all  the 
creditors  who  could  be  found,  and  the  •«!<«■«♦  of  the 
debts  of  those  who  could  not  being  paid  into  eoart, 
without  a  new  choice  of  assignees.  Ex  parte  MmJt, 
M.  &  Ch.  637 :  4  Dea.  262. 

Where  the  requisitions  of  the  rtm^tts^tj^^  choue 
had  not  been  complied  with,  die  Court  rdnaed,  on 
the  petition  of  the  bankrupt,  to  restrain  a  sale  bj 
the  assignees,  though  an  agreement  had  been  entered 
into  between  the  bankrupt,  and  his  surety,  and  the 
assignees,  for  annulling  die  fiat,  and  payment  of  the 
debtsiufkOL  &r|NirlrA'aMiy,3l>ea.587. 

(K)  Pboop  op  Debt. 
(a)  ImgeueraL 

[Ex  parte  Cemrtmay  re  Dasis,  3  Dig.  Law  J. 
64;  2M.  &A.227;  4D.&C.456l 

Sembie — There  is  nothing  to  pteient  a  suittr 
by  inadvertence,  has  omitt^  to  state  the  full 
of  his  debts,  from  filing  another  aJBdavit,  in 
obtain  fuU  security.  Ex  parte  Rkmtrt,  8  Law  J. 
(K.S.)  Bankr.  42. 

The  diSerence  between  the  contract  price 
cargo  of  oil  of  merehantable  quali^, 
persons  had  agreed  to  purchase,  but  had 
accept,  and  the  market  price  of  the  oil*  at 
refioisal,  cannot  be  proved  under  a  fiat 
issued  against  those  persons,  upon  an  act  of 
lupfeey  committed  subsequent  to  the  lefnsaL 
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▼.  Bicknell,  7  Law  J.  Rep.  (m.8.)  aB.  271 ;  8  Ad.  & 
£.701;  SN.&P.6a4. 

Where  crediton  brought  an  action  against  the 
hankrupt,  and  A  and  B,  and  procuzed  Uie  fonner 
to  plead  his  bankruptcy,  undertaking  to  xakaae  and 
dlAchaige  him,  and  entered  a  nolle  proteqmi  as  to 
him,  and  obtained  judgment  by  default  against  A, 
and  yerdict  and  judgment  against  B ;  qtuBre,  whether 
the  right  against  the  bankrupt's  estate  is  not  merged 
and  gone  in  toto,  E*  parte  Bcaterman  re  Lomax,  M.  & 
Ch.  569. 

There  can  be  no  {Mroof  on  a  felonious  embezale- 
ment  before  prosecution.  If  by  the  course  of  dealing 
between  the  parties  prosecution  is  prevented,  there 
can  be  no  proof!  E»  parte  Jermyn  re  Elliott^  6  Law  J. 
Rro.  (k.8.)  Bankr.  41 ;  B.e,  Ex  parte  Elliott  re  Jermifmf 
3ML&A.110;  2Dea.l79. 

A  B  advances  to  the  bankrupt,  after  his  first 
bankruptcy,  585i.,  and  takes  a  security,  including 
in  it  375L,  the  balance  of  an  usurious  debt  incurred 
before  the  first  bankruptcy,  but  not  then  attempted 
to  be  proved. 

Semble  —  that  the  security  being  tainted  with 
usury,  cannot  be  proved  on,  either  in  the  whole  or 
in  part 

Qiuere — (by  Sir  6.  Rose)  whether  the  effect  of 
the  certificate  under  the  first  bankruptcy  did  not 
eztmguish  the  usury,  so  as  to  prevent  its  being  set 
up,  and  make  the  security  merely  voluntary,  with 
regard  to  the  37 5L  Ex  parte  De  Grouchy  re  Butler, 
6  Law  J.  Rep.  (n.8.)  Bankr.  3;  3  M.  &  A.  22 ;  2 
Dea.79. 

A  person  whose  debt  has  been  included  in  an 
insolvent's  schedule,  may,  upon  the  insolvent  trad- 
ing after  his  discharge  and  becoming  a  bankrupt, 
prove  for  the  residue  of  his  debt ;  and  the  Court 
will  not  postpone  the  dividends  in  favour  of  the 
creditors  under  the  fiat  Ex  parte  Fenwick  re  Bender, 
5  Law  J.  Rep.  (N.fl.)  Bankr.  46 ;  2  M.  &  A.  681 ;  2 
Dea.27. 

The  assignees  of  a  bankrupt  who  had  received 
money  for  another,  cannot  set  up  in  opposition  to 
the  proof,  that  the  money  was  collected  for  the  pur- 
poses of  illegal  gaming.  Exp€urte  King  re  Watkins, 
S  Law  J.  Rep.  (n.b.)  Bankr.  45  ;  2  M.  &  A.  676 ;  2 
Dea.23. 

A  person  lends  money  upon  bills  of  exchange 
under  three  months,  for  which,  more  than  51,  per 
cent  discount  has  been  charged,  and  takes  some 
goods  as  a  collateral  security: — Held,  that  the 
taking  of  this  security  does  not  prevent  the  proof 
upon  the  bill — Sir  J.  Cross  dttsenHente.  Ex  parte 
Knight  re  Pownail,  5  Law  J.  Rep.  (n.b.)  Bankr. 20 ; 
2M.&A.568;  lDea.459. 

(b)  Who  may  prove. 

A  consent  to  the  transfer  of  a  partnership  debt 
to  the  bankrupt,  as  continuing  partner,  by  the  bro- 
ther of  a  creditor  acting  under  a  power  ti  attorney, 
executed^  %fter  the  day  when  an  inquisition  has 
found  the  <B«ditor  to  have  been  lunatic, — Held 
iuAeient  to  entitle  the  brother  to  prove  for  such 
debt  against  the  bankrupt's  estate.  Ex  parte  Brad- 
hnry  re  Walden,  9  Law  J.  Rep.  (n.8.)  Bankr.  7 ;  1 M. 
&Ch.625;  4Dea.202. 

.  The  bankrupt's  wife  was  admitted  to  prove  on 
behalf  of  herself  and  children.  Ex  parte  Thring, 
M.  &  Ch.  75. 

DiOEBT,  1835—1840. 


An  executor  may  prove  against  his  bankrupt  co- 
executor's  estate  without  an  order.  Aliter  in  case 
of  trustees.  Ex  parte  PhiUipe  re  Wright,  6  Law  J. 
Rep.  (n.8.)  Bankr.  74 ;  2  Dea.  334. 

(c)  Annuity. 

Bills  of  exchange  amounting  together  to  623L, 
drawn  by  A,  and  accepted  for  his  accommodation 
by  B,  were  deposited  by  A  with  his  bankers,  as  a 
security  for  any  floating  balance  which  might  be  due 
from  him  to  them  on  his  banking  account  A  be- 
came bankrupt,  and  his  bankers  proved  a  debt  of 
7,526i.  against  his  estate,  exhibiting  the  bills  of 
exchange  as  a  security,  but  not  proving  on  them 
specifically.  The  bankers  afterwards  received  a 
dividend  of  2s.  in  the  pound  on  the  whole  debt  B 
subsequently  paid  the  amount  of  the  bills : — Held, 
(reversing  a  decision  of  the  Court  of  Review,)  that 
B  was  entitled  to  have  the  dividend  of  2s,  in  the 
pound,  on  the  value  of  the  bills,  refunded  by  the 
bankers,  as  well  as  to  receive  the  future  dividends 
on  the  same  amount  Ex  parte  Holmes  re  Gamer,  9 
Law  J.  Rep.  (n.b.)  Ch.  33. 

Where  a  bankrupt  had  been  in  the  habit  of  pay- 
ing an  annuity  for  upwards  of  ten  years,  wiuout 
impeaching  the  consideration,  the  Court  would  not 
allow  the  proof  to  be  resisted  on  the  affidavit  of  the 
bankrupt,  that  the  whole  of  the  consideration 
money,  as  stated  in  the  memorial,  was  not  advanced 
by  the  petitioners.  Ex  parte  Fairman  re  Lloyd,  8  Law 
J.  Rep.  (n.8.)  Bankr.  25 ;  M.  &  Ch.  25 ;  3  Dea.  467. 

Where  an  annuity,  dependent  upon  a  contin- 
gency, is  capable  of  valuation,  it  is  proveable  imder 
the  54th  section  of  6  Geo.  4,  c.  16.  Ex  parte  Van- 
heythuysen  re  Phipps  or  Phibbs,  5  Law  J.  Rep.  (n.b.) 
Bankr.  19 ;  2  M.  &  A.  519 ;  1  Dea.  360. 

An  annuity  payable  while  a  person  continues  to 
superintend  salt-works,  which  may  be  discontinued 
by  the  brine  not  flowing,  or  by  the  lease  of  the  brine 
pits  becoming  forfeited,  is  capable  of  valuation, 
and  may  be  the  subject  of  proof.  Ex  parte  Parratt 
re  Borron,  2  M.  &  A.  626 ;  1  Dea.  696. 

An  annuity  deed  recited  that  A  had  agreed  to 
grant  an  annuity,  and  that  B  was  to  join  as  surety. 
It  contained  a  joint  covenant  by  A  and  B  to  pay  the 
annuity,  and  also  a  proviso,  that  in  case  of  default 
by  A,  the  grantee  should  not  take  any  steps  against 
B,  till  he  had  given  him  twenty-one  days'  notice  of 
A's  default  On  the  bankruptcy  of  B,  without  any 
default  by  A,  it  was  held,  that  no  proof  could  be  made 
under  6  Geo.  4,  c.  16,  s.  54.  Ex  parte  Marks  re  Col' 
naghi,  3  M.  &  A.  521 ;  3  Dea.  133. 

(d)  Bonds. 

Three  partners  and  a  surety  give  a  joint  and 
several  bond  to  the  bankers  of  the  former,  for  pay- 
ment of  10,000A  and  interest, on  demand:  notwith- 
standing the  sum  which  was  then  due  was  afterwards 
repaid,  the  bond  was,  under  the  circumstances, 
held  to  apply  to  the  balance  due  at  the  bankruptcy. 
Ex  parte  Walker  re  Fidgeon,  3  Dea.  672. 

A  father  Jends  his  son  1,0002.  to  set  him  up  in 
bunness,  for  which  he  takes  a  promissory  note. 
Two  years  afterwards  he  says  in  a  letter  to  his  son, "  I 
may  venture  to  inform  you,  that  the  promissory  note 
will  descend  to  you  without  any  deductions ;' '  but  four 
years  after  this,  the  father  takes  a  bond  from  his 
son  for  the  amount,  and  dies,  and  the  son  becomes 
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bankrupt: — Held,  that  the  taking  of  the  bond 
shewed  an  alteration  of  the  father's  intention  to 
forgive  the  debt  at  his  death,  and  that  his  'executor 
might  prove  the  amount  of  the  bond  under  the  fiat 
against  the  son.  Ex  parte  lUdier  re  Markland,  2 
Dea.  225. 

The  Court  can  rectify  a  clear  mistake  in  the  con- 
dition of  a  bond,  to  enable  a  proof  to  be  made.  Ex 
parte  White,  2  M.  &  A.  541. 

(e)  Bills  qf  Exchange  and  Promitsory  Notes. 

Where  a  party  accepted  bills  for  the  accommo- 
dation of  the  bankrupt,  in  order  that  he  might 
lodge  them  with  his  bankers  as  security  for  a  run- 
ning balance,  and  the  bankers  proved,  upon  a  large 
running  account,  exhibiting  the  bills  aa  some  of 
their  securities: — Held,  that  the  accommodation 
acceptor,  on  paying  the  bills,  was  entitled  as  well 
to  the  future  dividends  on  the  amount  of  the  bills, 
as  to  the  dividends  the  bankers  had  received  on  the 
amount  Ex  parte  Holmes  re  Gamer,  M.  &  Ch.  801 ; 
4  Dea.  82 ;  reversing  s.  c.  Id.  and  8  Law  J.  Rep. 
(m.8.)  Bankr.  44 ;  S  Dea.  662. 

A  mortgage  by  one  of  several  parties  to  a  pro- 
missory note,  was  held  under  the  circumstances 
(Erskine,  C.J.  dissentiente)  not  to  have  operated  as 
a  merger  of  the  note,  and  proof  upon  it  waa  admitted. 
Ex  parte  Bate  re  Bishton,  8  Dea.  858. 

Deposition  of  a  debt  against  a  bankrupt  indorser 
of  bill,  not  shewing  notice  of  dishonour  of  bill  to 
have  been  given  to  him,  was  held  not  defective, 
where  commissioner  was  satisfied  aliunde,  or  notice 
was  in  fact  given.  Ex  parte  Marstan  re  Broome,  M. 
&  Ch.  576. 

Where  a  firm  in  England  sent  out  an  agent  to 
America,  with  authority  to  draw  bills  on  the  firm, 
and  sell  and  discount  them,  which  he  did ;  but  the 
firm  became  bankrupt  before  the  bills  arrived  in 
England,  it  waa  held,  that  no  proof  could  be  made 
by  an  indorsee  of  the  bills,  as  the  authority  to  the 
agent  did  not  amount  to  an  implied  acceptance.  Ex 
parte  Bolton  re  Bentley,  7  Law  J.  Rep.  (n.s.)  Bankr. 
10;  8M.&A.367;  2Dea.537. 

Securities  held  by  a  bankrupt  to  meet  acceptances 
of  another  firm,  are  available  for  the  bill-holders, 
through  the  equity  of  the  acceptor,  to  be  applied  in 
discharge  of  the  bills. 

Where  the  bill-holder  has  proved  against  the 
estates  of  the  drawer  and  acceptor,  the  Court  will 
order  a  reduction  of  prool  Ex  parte  Hobhouse  re 
Mundy,  6  Law  J.  Rep.  (n.s.)  Bankr.  76;  3  M.  &  A. 
269;    2Dea.29L 

It  is  not  any  objection  to  the  proof  on  a  bill  that 
it  comes  throtigh  the  acceptor,  if  there  is  not  firaud. 
Ex  parte  Gill  re  Bates,  8  M.  &  A.  590 ;  8  Dea.  288. 

The  rule,  Uiat  proof  cannot  be  made  on  a  joint 
note,  if  there  be  a  solvent  partner,  imtil  proceecQngs 
have  been  taken  against  such  solvent  partner,  does 
not  apply  to  a  caae  where  the  joint  makers  are  not 
actual  partners.  Ex  parte  Crolfield  re  Cooper,  6  Law 
J.  Ren.  (n.s.)  Bankr.  13 ;  2  M.  &  A.  543 ;  1  Dea.  405. 

A,  Dy  his  will,  devised  real  estates  to  B  and  C,  in 
trust  to  sell  and  divide  the  proceeds  among  his  six 
brothers  and  sbters,  with  directions  that  his  heir-at- 
law,  B,  should  be  at  liberty  to  purchaae  at  a  definite 
price.  All  parties  interested  joined  in  conveying 
to  a  trustee  for  B,  in  consideration  of  a  stipulated 
sum  to  each.     Three  received  their  money,  and  the 


others  accepted  promissory  notes  payable  after  the 
death  of  certain  persons.  B  became  bankrupt, 
before  the  notes  were  paid.  It  waa  held,  that  uie 
parties  had  a  lien  upon  the  estate  for  the  money  due 
upon  the  promissory  notes;  and  that  the  estate 
passed  to  the  assignees  clothed  with  the  trust  Ex 
parte  Latey  re  Davis,  5  Law  J.  Rep.  (n.8.)  Bankr.  27> 
6Ibid.l8;  2M.  &A.609;  lDea.557. 

(J)  Banking  Companies, 

The  creditors  of  a  joint- stock  banking  company 
may  prove  under  a  separate  fiat,  issued  against  one 
of  the  company,  for  the  purpose  of  voting  fiir 
assignees,  and  assenting  to  or  dissenting  from  the 
certificate.  Ex  parte  Marstcn  re  Marstun,  9  Law  /. 
Rep.  (n.8.)  Bankr.  5  ;  M.  &  Ch.  576 ;  4  Dea.  191. 

A  appeared,  by  the  return  under  the  Joint  Stock 
Banking  Act,  7  Gea  4,  c.  46,  to  have  been  a  share- 
holder up  to  November  1838.  He  then  agreed  to 
assign  his  shares  to  B,  who  was  appointed  by  the 
company  a  director  in  respect  of  those  shares.  In 
February  1839,  the  company  indorsed  bills  to  peti- 
tioners. No  new  return  is  made  under  the  8th 
section,  and  not  till  March  is  the  deed  of  transfer 
executed  between  A  and  B : — Held,  that  A  con- 
tinued a  partner  to  the  world  until  March,  and 
therefore  liable  under  the  proviso  in  the  Ist  section, 
to  payment  of  the  bills.  Proof  against  A's  estate 
admitted.  Ex  parte  Preseott  re  PhtUips,  M.  &  Ch.  6 1 1 ; 
4  Dea.  258. 

A  party  irregularly  appointed  treasurer,  under  a 
public  company,  did  not  otherwise  act  than  as  one 
of  the  banking  co-partnership,  receiving  the  money 
&om,  and  keeping  an  account  with  the  collector : — 
Held,  that  there  could  be  no  proof  aa  against  his 
separate  estate,  but  only  against  the  banking  firm. 
Ex  parte  Dobinson  re  Forster,  2  Dea.  341.  Ex  parte 
The  Carlisle  Canal  Company  re  Forster,  Id.  349. 

(g)  Damages, 

After  an  order  had  been  made  that  the  assignees 
should  deliver  up  possession  of  premises  to  the 
petitioner,  imder  6  Geo.  4,  c  16,  s.  75,  the  petitioner 
claimed  to  prove  for  the  use  and  occupation  of  the 
premises  by  the  bankrupt,  up  to  the  period  of  the 
bankruptcy,  for  the  amount  of  the  dilapidations,  and 
for  ground  rent  paid  by  the  petitioner  during  the 
occupation  of  the  bankrupt: — Held,  that  the  pre- 
vious order  made  did  not  expend  the  jurisdiction  of 
the  Court,  given  by  the  75th  section,  and  that  al- 
though the  conmiissioner  waa  justified  in  rejecting 
the  proof,  as  being  for  unliquidated  damages,  yet 
that  the  Court  had  authority  to  make  such  further 
order,  as  the  justice  of  the  case  required.  An  in- 
quiry was  therefore  directed  as  to  what  sums  the 
petitioner  was  entitled  to  receive  from  the  bankrupt, 
in  respect  of  the  occupation,  the  dilapidationfl,  ind 
ground  rent,  with  a  view  to  proof  b^g  made  fiir 
the  amount  Ex  parte  Benecke  re  Pearson,  2  Dea.  46. 

(h)  Joint  Debt, 

The  rule  that  a  joint  debt  cannot  be  proved  against 
the  separate  estate  of  one  debtor,  while  his  oo-deblor 
remains  solvent,  applies  only  to  cases  where  a  part- 
nership exists  between  the  debtors.  Ex  parte  Budir- 
ingham  re  Bendetl,  9  Law  J.  Rep.  (n.8.)  Bankr.  84 ; 
1  M.  D.  &  D.  235. 

A  and  B,  partners,  mortgage  joint  property  to 
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C,  with  joint  and  several  covenants  for  payment 
Upon  their  l>ankruptcy,  C  claims  to  hold  the  joint 
secnrity,  and  prove  the  whole  against  each  separate 
estate. 

Per  Sir  O.  Rose — C  has  a  right  to  prove  against  the 
separate  estates,  before  he  reaves  the  joint  security. 

Per  Sir  J.  Croes — The  case  is  within  the  general 
order  of  March  8,  1794|  and  therefore  the  surplus 
dividends  must  be  given  up.  Ex  parte  Shepherd  re 
Pbimmer,  9  Law  J.  Rep.  (n.s.)  Bankr.  31. 

A  B,  and  C  D,  the  bankrupts,  keep  a  partner- 
ship account  with  a  banking  company,  each  being 
proprietors  of  shares,  which  stood  in  the  books  in 
their  separate  names,  but  which,  in  the  deed  of 
partnership  between  them,  were  declared  to  be  joint 
property.  By  the  deed  of  the  company  it  was  pro- 
vided, Uiat  no  shares  should  be  held  jointly,  or  be 
divided  into  fractional  parts : — Held,  that  the  com- 
pany could  not  prove  their  joint  debt  against  the 
firm,  without  first  realizing  the  shares  which  they 
held  as  a  security,  and  deducting  the  amount  from 
the  prooil  Cross,  J.  dusentiente.  Ex  parte  Connell 
re  Clarkey  7  Law  J.  Rep.  (n.s.)  Bankr.  44 ;  3  M.  & 
A.581;  8Dea.aOL 

If,  upon  the  fonnation  of  a  partnership,  it  is 
proposed  that  a  separate  debt  of  one  partner  shall 
become  a  joint  debt  from  the  firm,  to  which  the 
creditor  assents,  by  drawing  bills,  though  they  are 
afterwards  dishonoured,  and  by  transferring  the  ac- 
counts, the  debt  is  not  separate  but  joint  Ex  parte 
WhUmore  re  IVarwiek,  8  M.  &  A.  627. 

At  the  time  of  the  dissolution  of  a  partnership 
between  A  and  B,  they  owed  a  joint  debt  of  1270(. 
to  C,  who  continued  to  deal  with  B,  without  any 
rest  in  the  account,  until  B's  bankruptcy  : — Held, 
that  this  sum  could  not  be  proved  under  the  fiat 
against  B,  as  there  was  no  satisfactory  evidence  that 
there  was  no  joint  estate,  nor  that  C  had  accepted  B 
as  his  separate  debtor.  Ex  parte  Applehy  re  Liver- 
ndge,  2  Dea.  482. 

(i)  Marriage  Settlement*, 

Where  a  husband  receives  a  fortune  with  the 
wife,  a  bond  to  pay  a  sum  to  trustees  in  case  of 
bankruptcy,  and  a  note  given  for  the  amount  on 
the  eve  of  bankruptcy,  creates  a  proveable  debt 
Ex  parte  Wright  re  Bramhall,  3  M.  &  A.  887 ;  2  Dea. 
65h 

By  a  marriage  settlement,  the  amount  of  two 
several  sums  of  money,  due  respectively  by  the 
trustees  to  the  wife,  were  vested  in  the  trustees,  who 
covenanted  to  invest  the  same,  and  pay  the  interest 
to  the  separate  use  of  the  wife  during  life,  &c 
Each  of  the  trustees  paid  the  interest  of  die  portion 
due  from  him  until  tne  one  became  bankrupt  and 
the  other  insolvent: — Held,  that  the  whole  amount 
was  not  proveable  against  the  bankrupt's  estate, 
but  merely  the  sum  due  from  himsel£  Ex  parte 
Woodward  re  Turner ,  6  Law  J.  Rep.  (M.S.)  Bankr.  60; 
3M.&A.232;  2Dea.40L 

Where  a  husband  has  covenanted  to  settle  a  cer- 
tain sum,  and  his  wife's  property,  upon  his  wife  for 
life,  a  life  interest  to  the  survivor,  remainder  to  the 
children  of  the  marriage,  and  makes  default  and 
becomes  a  bankrupt,  the  Court  will  permit  the 
trustee  to  sell  the  husband's  contingent  life  interest 
in  all  the  sums,  to  make  up  the  deficiency,  and  that 
proof  might  be  made  for  the  residue.    Ex  parte 


Grnme  re  Marsh,  6  Law  J.  Rep.  (m.8.)  Bankr.  67  ;  3 
M.  &  A.  166  i  2  Dea.  278. 

A  partner  covenanted  to  pay  4,000^  to  the  trustees 
of  his  marriage  settlement,  by  instalments,  and 
assigned  3^000l  of  his  portion  of  the  partnership 
capital  to  them  as  security,  the  firm  gave  the  trus- 
tees credit  for  3,000t  in  their  books,  and  wrote  to 
them  so  stating;  the  finn  became  bankrupt  before 
the  first  instalment  was  due : — Held,  the  3,000/.  was 
proveable  against  the  firm.  Ex  parte  Hill  re  Broum, 
8M.&A.175;  2Dea.249. 

One  of  two  partners,  previous  to  his  intended 
marriage,  withdraws  1,000/.  from  the  partnership 
funds,  which  he  presents  to  his  intended  wife,  and 
he  afterwards  withdraws  1,500/.  more,  to  assist  in 
forming  a  provision  for  her  and  the  children  of  the 
marriage,  the  trusts  of  which  are  declared  by  an 
ante-nuptial  settlement  The  trustees,  in  the  exer- 
cise of  a  power  given  them  by  the  settlement,  lend 
these  two  sums  to  the  partnership,  and  take  the  joint 
bond  of  the  two  partners  to  secure  the  repayment: 
— Held,  that  the  trustees  might  prove  against  the 
joint  estate  for  the  amount  secured  by  the  bond,  and 
that  the  dividends  should  accumulate  until  the  prin- 
cipal was  realized.  Ex  parte  Crofts  re  Last,  2  Dea.  102. 

(J)  Mortgagees. 

A  mortgagee  may,  in  a  complicated  case,  enter  a 
claim  for  his  debt,  till  the  question  is  determined. 
ExparU  Bignold  re  Frances,  3  M.  &  A.  706. 

(Ar)  Partners. 

Where  a  fiat  was  issued  against  a  firm  of  three 
partners,  two  of  whom  were  also  partners  or  share- 
holders in  the  Imperial  Banking  Company, — Held, 
that  the  company  might  prove  for  the  debt  due  from 
the  three  partners.  Ex  parte  Low  re  Hague,  9  Law 
J.  Rep.  (N.8.)  Bankr.  14;  M.  &  Ch.  590. 

The  omiasion  to  state  that  the  proof,  if  allowed, 
would  turn  the  certificate,  is  fatal  to  the  petition  to 
stay  the  certificate. 

A  and  B  engage  in  a  joint  stock  undertaking;  A 
becomes  bankrupt,  not  having  made  up  his  instal- 
ments :  this  is  not  sufficient  to  take  the  case  out  of 
the  rule  respecting  proof  by  partners  against  a  co- 
partner. Ex  parte  Snape  re  Raimford  or  Ransford,  9 
Law  J.  Rep.  (N.B.)  Bankr.  9;  M.&Ch.607;  4  Dea. 
164. 

Upon  the  formation  of  a  new  firm,  the  separate 
debt  of  one  of  the  firm  does  not,  witiiout  express 
agreement,  become  the  joint  debt  of  the  new  firm. 
Ex  parte  Hitchcock  re  Worth,  M.  &  Ch.  60 ;  3  Dea.  607. 

A  proof  having  been  admitted  while  a  solvent 
partner  existed,  the  Court  will  not  expunge  the 
proof,  if  that  partner  has  subsequently  become 
insolvent,  as  it  would  be  going  through  a  mere  form 
to  expunge,  when  it  could  be  re-admitted  by  reason 
of  the  subsequent  insolvency. 

The  case  of  a  partner  dyiug,  leaving  a  solvent 
estate,  is  not  within  the  rule,  that  a  joint  creditor 
cannot  prove,  in  competition  with  separate  creditors, 
as  long  as  there  is  a  solvent  partnerliable.  Ex  parte 
Bauerman  re  Lomax,  M.  &  Ch.  573 ;  3  Dea.  476. 

A  sold  shares  standing  in  the  name  of  one  of  his 
partners,  which  were  paid  for  by  the  purchaser's 
acceptance  of  a  bill  drawn  by  A  in  the  name  of  the 
firm,  A  also  giving  his  personal  guarantie  for  the 
due  assignment  of  the  shares.     Bankruptcy  inter- 
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▼eninc  before  the  ahares  were  aawgned,  it  was  held, 
that  tbe  purchaaer,  who  had  Uken  up  the  bill,  could 
not  piore  the  amount  against  the  separate  estate  of 
A,  because  the  conaideration  had  passed  to  the  part- 
nerdiip,  though  A  might  be  liable  to  an  action  of 
damages  for  the  breach  of  his  contract  Ex  parte 
BawUigh  or  Raleigh  r»  Rogttvtt,  8  Law  J.  Rep.  (m.s.) 
Bankr.  20;  S  M.  &  A  670;  3  Dea.  160. 

Upon  the  death  of  one  of  three  partners,  his  exe- 
cntora  carry  on  the  business  with  the  two  surviving 
ones,  for  a  twelvemonth  longer,  and  then  dissolve 
the  partnership,  upon  which  occasion  the  two  oon- 
tinning  partners  give  the  executors  a  bond  to  secure 
the  balance  due  to  them,  and  more  than  aix  years 
afterwards  the  two  became  bankrupt : — ^Held,  that 
the  executors  had  a  right  to  prove  the  amount  of 
the  bond  against  the  joint  estates  of  the  two  con- 
tinuing partners.  E*  parfg  Hall  re  Boothhy^  S  Dea. 
12^. 

Dealings  with  a  partnership,  subsequently  to  the 
contracting  of  a  debt  by  one  of  them, — Held,  under 
the  drcumstances,  not  to  have  deprived  the  party 
so  dealing  of  the  right  to  prove  against  the  separate 
estate  of  that  one.  Ex  parte  Meinertthage*  re  fFar- 
wick,  8  Dea.  101. 

Proof  disallowed  on  a  bill  accepted  by  one  part- 
ner for  his  own  debt  in  the  partnership  name,  with- 
out the  knowledge  of  his  co-partners. 

A  creditor  taking  such  security  must  shew  that 
the  particular  partner  had  authority  for  that  pur- 
pose.    £r  parte  Therpe  re  WardUy,  2  Dea.  16. 

(I)  Sertfontt, 

A  clerk,  who  had  involuntarily  quitted  the  bank- 
rupt's service  nine  months  previous  to  the  flat, 
through  the  approaching  insolvency  of  the  bank- 
rupt and  his  decreasing  business,  the  trade  going 
on  in  the  meantime,  and  he  obtaining  employment 
elsewhere, — ^was  held  not  to  be  entitled  to  six  months' 
wages  in  full,  especially  where  he  had  allowed  the 
first  and  final  dividend  to  be  declared  beforo 
making  his  claim.  Dubit,  Sir  G.  Rose.  Exparte 
Qree  or  Gee  re  Sower,  8  Law  J.  Rep.  (ii.s.)  Bankr. 
31;  M.&Ch.99;  8  Dea.  841, 668. 

A  clerk  who  voluntarily  leaves  an  insolvent 
master  is  not  within  6  Geo.  4,  c.  16,  s.  40,  as  to  wages. 
Ex  parU  BetmeU  re  Sower,  8  M.  &  A.  669. 

A  clerk  compelled  to  leave  the  bankrupt's  service 
several  months  before  the  bankruptcy,  on  account 
of  his  maater's  inability  to  pay  hia  salary,  is  entitled 
to  six  months*  wages  in  falL  Ex  parte  Sandere  re 
Orsefi,2M.&A684;  2Dea.40. 

(si)  Securities. 

IBxparU  Eliis  re  CFi^Z/y,  8  Dig.  Law  J.  67 ;  4D.& 

C.  786.] 

Mode  of  proof  wliere  creditor  has  lost  his  secu- 
rity. Order  of  L.C.  of  the  14th  of  May,  1886.  1 
Dea.  692. 

Where  a  bill  is  exhibited  at  the  time  of  proving, 
and  afterwards  is  bond  /Ue  lost,  the  Commissioner 
should  give  special  directions,  dispensing  with  its 
production  on  application  for  a  dividend ;  but  see 
order  of  the  14th  of  May  1886;  1  Dea.  692.  Ex 
parte  WalUu  or  9VallU  re  Hambly,  2  M.  &  A.  886;  1 
Dea.  496. 

A  security  given  by  a  creditor  on  an  expectancy 
as  next-of-kin,  in  the  event  of  a  person  dying  intes- 


tate, must  be  noticed  by  a  creditor  in  his  proof.  Ex 
parte  itTurk  re  North,2l>eau  68;  8  M.  &  A.  1. 

A  creditor  having  a  joint  and  several  security  for 
his  debt  is  not  entided  to  double  ytooi  against  the 
joint  and  separate  estates,  sltfaong^  hu  debt  is 
secured  by  two  distinct  and  independent  instru- 
ments.    Ex  parte  Hill  re  Br<mm,  2  Dea.  240. 

A  holder  of  the  bankrupt's  promissory  nolo  having 
a  security  in  his  hands  for  the  fUl  amount;  indorses 
the  note  to  B,  but  still  retains  the  security: — 
Qtuere,  whether  B  can  prove  die  note  without  de- 
ducing or  mentioning  the  security.  Exparte  Para>' 
more  re  Greenway,  I  Dea.  279. 

(n)  Sureties. 

[Ex  parte  Porter  re  Deacon,  8  Dig.  Law  J.  68 ;  4  D. 

&  C.  774.] 

A  B  and  the  bankrupt,  as  surety,  give  a  joint  pro- 
missory note  for  2001.  to  a  creditor,  A  B  also  giving 
a  mortgage  as  an  additional  security.  The  cnditor 
proves  against  the  bankrupt's  estate,  and  receives  a 
dividend  of  100^  A  B  then  pays  the  remaining 
100/.,  and  receives  bsck  the  mortgage  deeds: — 
Held,  that  the  assignees  had  no  right  to  call  upon 
the  creditor,  either  to  refund  the  dividend  or  to  give 
up  to  them  the  mortgage  deeds. 

If  the  assignees  had  a  right  to  the  benefit  of  the 
mortgage,  their  remedy  was  in  equity.  Ex  parte 
Medley  re  PouUou,  8  Law  J.  Rep.  (h.8.)  Bankr.  87. 

A,  B  and  C  being  partners,  A  and  B  borrowed 
10,0001.  for  the  firm,  on  mortgages  of  their  separate 
estates ;  the  firm  became  banknipt ;  C  waa  wholly 
insolvent,  and  A' a  mortgaged  estate  pays  more  than 
his  sharo  of  the  debt: — Held,  that  A's  estate  has  a 
claim  to  contribution  from  B's,  for  the  difierenee  be- 
tween what  B's  estate  sells  for,  and  half  of  the  debt  of 
10,000^  Ex  parU  Plowden  re  Biekion,  8  M.  &  A. 
402;  2  Dea.  466. 

A  surety  to  a  bond  for  payment  of  an  annuity 
before  6  Geo.  4.  c.  16,  can  only  prove  against  the 
principal  sums  paid  by  the  surety,  which  were  due 
before  the  bankruptcy  of  the  principaL  Ex  parte 
Partem  re  Parton,  S}i,&A.6i  2 Dea. 62. 

The  common  rules  do  not  apply  to  coBtracts  for 
indemnity. 

Suretyship  is  not  recognixed  between  partners 
whose  estate  is  insolvent  Exparte  Adaate  re  WyaU, 
8  M.  &  A.  167. 

(o)  Trust  Money, 

The  petition  of  three  trustees  to  prove  against  a 
bankrupt  fourth,  contained  charges  of  breach  of 
trust,  and  prayed  consequential  dkections ;  but  the 
Court  held,  that  it  could  only  make  the  common 
order  to  prove.  Exparte  Smith  re  Clark,  M.  &Ch. 
847. 

If  money  is  intrusted  to  the 
society,  for  which  he  is  to  pay  interest,  and 
sum  for  which  he  is  not  to  pay  interest,  and  he  enters 
into  the  statutable  bond  as  treasurer  for  the  whole 
sum,  the  society,  upon  the  bankruptcy  of  the  tree* 
surer,  is  entitled  to  full  payment  within  the  4  &  6 
Will  4,  c.  40,  s.  12,  and  no  psrt  is  to  be 
a  losn  to  him  in  his  private  character. 
re  Woodliffe,  M.  &  Ch.  60;  8  Dea.  687. 

Bankrupt  trustee  allowed  to  prove,  but  not  to  re- 
ceive trust  dividends.  Ex  parte  StretieB  re  Raikea, 
M.  &  Ch.  166. 
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Proof  liy  a  tnutee  agtiiut  the  treanirer  of  a  benefit 
society.     Ex  parte  CnwUy  re  Ckirbon,  2  Dea.  566. 

Where  a  solicitor  to  atrastee  after  the  death  of  the 
trustee  exercises  any  acts  of  controul  over  the  trust 
property,  the  Court  will  permit  the  eettui  que  truet 
to  prove  against  his  estate  for  the  trust  money  in  hit 
hands  at  the  time  of  his  bankruptcy ;  and  the  Statute 
of  X>imitationB  is  no  bar.  Ex  parte  Gwoen  re  Seaher, 
6  Law  J.  Rep.  (h.8.)  Bankr.  49;  S  M.  ft  A.  172;  2 

Dea.  207. 

Where  a  bankrupt  trustee,  who  had  been  g^ty  of 
a  breach  of  trust,  becomes  bankrupt  a  second  time, 
haying  receiTed  his  certificate  unaer  the  first  Gom« 
misdon,  the  guardian  of  the  cethii  que  truet  cannot 
prove  under  the  second  commission,  although  the 
bankrupt  had,  by  paying  the  interest  upon  the  trust 
fund,  prevented  the  discovery  of  the  fraud.  Ex  petrte 
HoU  re  MaMm,  5  Law  J.  Rep.  (k.s.)  Bankr.  9;  2  M. 
&A.662;  1  Dea.  248. 

¥rheK  two  of  four  trustees  were  resident  abroad, 
the  other  two  were  permitted  to  prove  alone  and  re- 
ceive the  dividends. 

One  of  several  trustees  cannot  prove  without  per- 
miasian :  mUter  of  executors.  Ex  parte  Smith  re  Mtat^ 
nmg,  1  Dea.  385. 

(p)  Judgments, 

A  fiat  issues  against  A  B,  in  custody  at  the  suit 
of  a  deceased  plaintiir;  nine  months  afterwards  he 
obtains  his  discharge  under  a  Judge's  order,  the 
administratrix,  tho^jh  served  with  notice,  making 
no  opposition : — Held,  that  the  debt  was  not  gone, 
by  the  judgment  not  being  revived,  and  that  execu- 
tion was  not  payment,  so  as  to  prevent  a  proof  in 
bankruptcy.  Ex  parte  Goodman  re  NaMnfi  8  Law  J. 
Rep.  (N.8.)  Bankr.  S3;  M.&Ch.  151;  3 Dea.  631. 

Qiuerv — ^whether  commissioners  may  inquire  into 
the  consideration  of  a  judgment,  unless  fraud  is 
proved.  Ex  parte  Marmm  or  Mareton,  re  Ridedale,  3 
M.&A.  155,444;  2Dea.245;  and3Dea.79. 

(q)  Amount  propeahh. 

YHiere  it  appears  that  the  bankrupt  has  contracted 
for  the  purchase  of  a  business  of  a  trifling  value,  for 
a  large  consideration,  the  Court  will  take  the  defi- 
ciency of  value  into  account,  and  restrain  the  proof 
accordingly;  diseentiente  Sir  J.  Cross.  Ex  parte 
Bomerman  re  Bowervum,  6  Law  J.  Rep.  (n.8.)  Baokr.  9. 

W  and  T,  partners,  being  mdebted  to  A  in  10,000L, 
on  bills,  T  alone  assigns  to  A  certain  securities  to 
secure  the  10,000^,  under  which  8,41 4t  was  re- 
ceived. On  the  bankruptcy  of  W  and  T,-~ Held, 
A  may  prove  for  10,0002.,  without  deducting  8,414^ 
from  ihe  proof. 

Security  is  not  to  go  in  reduction  of  proof,  unless 
it  is  on  the  property  of  the  estate  against  which  the 
proof  is  tendered.  Bxparte  J  dame  und  Ex  parte  Groom 
re  fVyattand  Tlumpeont  3  M.  ft  A.  157 ;  2  Dea.  265. 

A  owed  24,000t  to  B,  which  C  guarAiteed,  then 
B  agreed  to  t^e  12,000/.  on  the  joint  notes  of  A  and 
C,  and  gave  up  the  guarantie ;  the  notes  were  not 
niade,  and  fiats  issued  against  A  and  C : — Held,  that 
B  could  only  prove  what  remained  due  of  the  12,000/., 
as  the  original  guarantie  was  not  revived.  Ex  parte 
Potoell  re  Lorymer,  2  M.  ft  A.  533 ;  1  Dea.  378. 

(r)  Expunging. 
On  a  petition  by  a  bankrupt  to  expunge  a  proof, 


he  must  state  a  probable  surplus,  or  some  other  ap- 
parent interest  Ex  parte  Pitehforth  re  Pitehforth,  8 
Law  J.  Rep.  (k.8.)  Bankr.  83;  M.&  Ch.  96;  3  Dea. 
487. 

A,  one  of  several  partners  indebted  to  a  beak,  exe- 
cutes a  mortgage,  with  power  of  sale  for  their  debt, 
and  then  devises  the  property  to  his  partners,  who, 
becoming  insolvent,  assign  their  effects  to  trustees ; 
diose  trustees,  with  the  sanction  of  the  bank,  enter 
into  a  contract  for  the  sale  of  the  premises,  under 
which  the  bank  were  to  receive  the  mortgage  money 
by  annual  instalments.  A  fiat  having  issued  against 
the  insolvents,  the  bank  proves  against  them  to  a 
larger  amount  than  the  mortgage.  The  Court  al- 
lowed the  proof  to  stand,  but  directed  the  dividends 
to  be  paid  into  court  till  further  order.  Ex  parte 
Smwth  re  Steel,  3  Dea.  597. 

Proof  by  executors  on  a  warrant  of  attorney  had 
been  admitted  by  the  commissioners.  On  a  petition 
to  expunge,  the  affidavit  of  the  bankrupt,  alleging 
generally  that  the  consideration  was  a  gannng  debt, 
made  up  of  bets  or  wagers  on  horse  races,  but  not 
specifying  the  amount  of  the  bets,  was  held  not  suf- 
ficient, though  the  respondents  could  not  state  the 
consideration.  Ex  parte  NickoUon  re  Ridtdalef  6 
Law  J.  Rep.  (n.s.)  Bankr.  2. 

A  debt  cannot  be  expunged  because  a  creditor 
holds  a  security  not  disclosed  on  proving.  So  doing 
is  an  election  to  abandon  his  lien  thereon.  Ex  parte 
Ro^e  fvAid^e,  8M.ftA.306;  2Dea.421. 

Where  new  ground  arises  to  expunge  a  proof;  ap« 
plication  should  be  made  to  the  commissioners  in 
the  first  instance.  Ex  parte  Adame  re  Wyait,  3  M. 
ft  A.  157. 

(«)  Electior, 

To  constitute  an  election  under  6  G^eo.  4,  c  16, 
s.  59,  a  plaintiff  must  either  prove  or  have  his  claim 
entered  on  the  proceedings  before  the  commissioner. 
Augardy,  Thompean,  6  Law  J.  Rep.  (k.s.)  Exch.  174; 
2  M.  ft  W.  617 ;  5  Dowl.  P.C.  762. 

Acceptance  of  a  diridend  on  aproof  under  a  sepa- 
rate fiat,  does  not,  if  reftmded,  prevent  the  creditor 
from  electing  to  go  in  under  the  joint  fiat  Ex  parte 
LawreBayieyotBaMley,M,8iCh,  III;  3Dea.54L 

Where  a  person  mistakes  his  remedy,  and  goes 
against  the  wrong  estate,  if  he  afterwards  discover 
that  he  had  a  ri^t  to  have  gone  against  the  other 
estate,  he  is  not  precluded  as  having  dected.  Ex 
parte  Virdngre  Bowerman,  5  Law  J.  Rep.  (n.s.)  Bankr. 
44;  1  Dea.  555. 

Proof  by  a  creditor  having  a  security  without  dis- 
closing it,  is  an  election  to  abandon  it  Ex  parte 
Ro^e  re  Hidge,  3  M.  ft  A.  306 ;  2  Dea.  421. 

(/)  Evidence  and  Practice. 

Where  proof  of  debt  has  been  tendered  by  affidavit, 
and  conmiissioners  are  not  satisfied,  but  require  the 
creditor  to  attend  for  examination,  although  she  be 
very  infirm  and  old,  and  unable  to  travel,  all  the 
Court  of  Review  can  do,  is  to  give  a  commission  to 
take  the  examination  at  the  creditor's  own  residence. 
Ex  parteSkaw  reKirkhy,  M.  ft  Ch.  624;  4Dea.  190. 

Mode  of  proof  agsinst  a  bankrupt  executor.  Ex 
parte  CoUingdon  re  Anderson,  M.  ft  Ch.  156. 

Mode  of  proving  against  a  bankrupt  trustee  and 
agent     Ex  parte  and  re  Forrester^  M.  &  Ch.  143. 

What  amounts  to  an  application  to  prove  and  a  re- 
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jecdon  thereof  by  the  oommiBsioner.  Ex  parte  Strin- 
teni«  fv  FteU,  M.  &  Ch.  119. 

A  commiBsioner  is  not  justified  in  rejecting  the 
proof  of  a  debt  which  is  admitted  by  the  bankrupt, 
and  not  opposed  by  the  assignees,  because  the  depo> 
•ition  of  the  creditor  is  not  supported  by  the  evidence 
of  third  persons.  Ex  parte  Chapman  re  Clarkt,  3  Dea. 
273. 

Objections  may  be  rused  before  the  Court  of 
Review,  which  were  not  raised  before  the  commis- 
sioners. Ex  parte  Chappelar  Chappie  re  Gant,  7  Law 
J.Rep.(M.8.)Bankx.43;  3M.&A.490;  3Dea.218. 

When  the  Court  makes  an  order  that  a  creditor 
shall  be  permitted  to  prove  for  a  certain  sum,  the 
commissioner  cannot  decline  to  receive  the  proof 
until  a  private  meeting  has  been  called  to  inquire 
into  the  nature  of  the  oebt  Ex  parte  Riehardtim  re 
WarwUke,  3  Dea.  377 

A  proof  of  debt  cannot  be  rejected  by  a  commis- 
sioner merely  because  there  are  no  entries  in  the 
books  of  the  party  seeking  to  prove — eemble.  Ex  parte 
Beaeley  re  Parker ^  2  M.  &  A.  632. 

Commissioners  ought  not  to  act  on  a  general  rule 
to  reject  a  proof^  because  the  item  is  not  entered  in 
account  books  when  books  are  kept — temhle.  Ex 
parteKmghtreLewu,2U.SiA.5^;  lDea.408. 

Where  a  person  had  signed  a  composition  deed, 
but  never  received  any  instalment  imder  it,  or  signed 
the  releases: — Held,  that  evidence  of  his  never  hav- 
ing released  the  debt,  and  that  the  bankrupt  had 
for  many  years  acknowledged  the  debt,  was  suffi- 
cient to  rebut  the  presumption  of  a  secret  under- 
standing to  &vour  one  creditor  more  than  another. 
Ex  parte  Crotbie  or  Croeley  re  Kidder^  6  Law  J.  Rep. 
(k.8.)  Bankr.  7 ;  2  M.  &  A.  393 ;  1  Dea.  107. 

(L)  Mutual  Credit  and  Set-off. 

Case  in  which  no  right  of  set-off  or  mutual  credit 
was  held  to  exist  between  the  Bengal  bank  and  a 
partnership  which  was  indebted  to  them,  and  had 
oecome  insolvent  Young  v.  Bank  of  Bengal,  I  Dea. 
622. 

The  bankrupt  being  indebted  to  a  third  party, 
gave  his  acceptance  for  the  amount,  which,  when 
due,  was  dishonoured;  afterwards,  the  drawer  in- 
doned  the  bill  without  consideration  to  the  defen- 
dant, to  be  held  by  him  as  trustee  for  the  drawer,  and 
for  the  purpose  of  enabling  the  defendant  to  pur- 
chase goods  from  the  bankrupt,  which  he  was  to 
hand  over  to  the  drawer,  and  for  which  he  was  to 
pay  with  the  dishonoured  acceptance.  In  an  action 
by  the  ssRignfes  of  the  bankrupt  acceptor  against 
the  defendant  for  the  value  of  the  goods  thus  sold 
and  delivered, — ^Held,  that  it  was  not  competent  to 
the  defendant  to  set  off  the  bill  under  the  50ih 
section  of  the  6  Geo.  4,  c.  16.  Lackington  v.  Combetj 
9  Law  J.  Rep.  (n.s.)  C.P.  101 ;  6  Bing.  N.C.  71 ;  8 
Sc.  312. 

The  bankrupts  and  the  defendant,  being  about  to 
dissolve  partnership,  entered  into  an  agreement  to 
the  following  effect : — The  bankrupts  (who  continued 
the  business)  were  to  take  for  tneir  own  use  and 
benefit,  the  assets  of  the  concern,  and  the  defendant  was 
to  pay  them  the  sum  of  6,000/.,  in  which  he  stood  in- 
debted to  the  partnership,  and  the  bankrupts  under- 
took to  discharge  a  debt  of  upwards  of  51,000/.,  due 
from  the  partnership  to  H  H,  and  to  indemnify  and 
bear  the  defendant  harmless  from  any  claim  or  de- 


mand on  die  part  of  the  partnership  creditor  H  H. 
The  condition,  however,  was  not  complied  with  by 
the  bankrupts,  who  left  a  sum  <tf  47,000/L  undis- 
charged and  still  due  to  H  H.  In  an  action  by  the 
assignees  of  the  bankrupts  against  the  defendant, 
for  the  6,000/.,  which  he  owed  to  the  concern  at  the 
time  of  die  dissolution,  it  was  held,  that  the  transaction 
not  being  a  debt  or  demand,  was  not  within  the 
50th  section  of  the  Bankrupt  Act,  6  Gea4,  c.  16. — 
Held  also,  that  the  payment  by  the  bankrupts  of  the 
debt  to  H  H  did  not  constitute  a  condition  prece- 
dent to  the  requiring  of  payment  from  the  defendant 
Abbott  V.  Hieke,  8  Law  J.  Rep.  (n.s.)  C.P.  814;  5 
Bing.  N.C.  578;  7Sc.715. 

Assumpsit  by  asrignees  of  a  bankrupt  for  money 
had,  &c,  for  their  use,  with  a  promise  to  themselves. 
Plea,  that  the  money  was  had,  &c  before  the  bank- 
ruptcy, and  the  bankrupt  was  indebted  to  the 
defendant  in  a  larger  sum,  which  the  defendant 
claimed  to  set  off :— Held,  bad.  Wood  v.  Smith,  8 
Law  J.  Rep.  (n.s.)  Exch.  57 ;  4  M.  &  W.  522. 

In  an  action  by  the  assignees  of  a  bankrupt,  for 
breach  of  contract  by  the  defendant,  who  had  bought 
goods  of  the  bankrupt  under  a  contract  to  pay 
prompt  two  months,  or  accept  a  bill  for  the  amount, 
payable  seventy  days  after  sight,  both  of  which  he 
had  reftised  to  do : — Held,  that  the  defendant  was 
at  liberty  to  plead  a  set-off  of  goods  sold  and  de- 
livered and  money  lent,  under  6  Geo.  4,  c  16,  s.  50, 
although  the  declaration  by  way  of  special  damsge 
aUeged,  that  by  reason  of  the  defendant's  not  having 
paid  or  accepted  the  bill,  the  bankrupt  was  great^ 
inconvenienced,  and  his  estate  applicable  to  the 
payment  of  his  just  debts  was  much  diminished  in 
value,  to  the  ii^jury  of  his  assignees.  Groom  v.  Wett, 
8  Law  J.  Rep.  (n.s.)  aB.  25;  8  Ad.  &  £.  758;  1 
P.  &  D.  19. 

An  indorsement  of  a  bill  of  exchange,  for  the  ac- 
commodation of  a  party  who  afterwards  becomes  a 
bankrupt,  is  a  giving  of  credit  to  him,  within  the 
Stat  6  Geo.  4,  c.  16,  s.  50,  and  is  good  matter  of  set- 
off in  an  action  by  his  assignees.  Hulme  v.  Meg- 
liston  or  Muggleeton,  7  Law  J.  Rep.  (n.s.)  Exch.  20 ; 
3  M.  &  W.  80;  6  Dowl.  P.C.  112. 

(M)    ASSIONBES. 

(a)  Choice, 

In  a  case  where  the  assignees,  under  an  old  com- 
mission, were  dead,  and  the  proceedings  lost,  the 
commissionenwere  directed  to  call  a  meeting  for  the 
choice  of  new  ones  on  the  footing  of  die  list  of  debts 
proved.  Ex  parte  Monk,  M.  &  Ch.  637 ;  4  Dea.  262. 

Where  an  assignee  was  chosen  without  his  autho- 
rity, and  declined  to  act,  the  costs  of  a  new  choice 
were  ordered  to  come  out  of  the  estate.  Ex  parte 
Pearson  re  Stephenson,  3  Dea.  324. 

The  bankrupt  ought  not  to  interfere  in  the  choice 
of  assignees.  If  he  does,  it  seems  they  will  be  re- 
moved. Ex  parte  MoUneux,  3  M.  &  A.  703;  1  Dea. 
603. 

In  general,  where  commissioners  reject  a  debt  ta 
toto,  they  should  not  adjourn  the  choice  of  assignees 
to  enable  the  petitioner  to  present  a  petition  to 
prove.  Ex  parte  Bignold  re  Breretan,  2  M.  &  A.  633 ; 
1  Dea.  712, 

Semble — The  choice  of  assignees  will  be  set  aside 
if,  owing  to  the  shortness  of  the  notice,  many  of 
the  creditora  had  no  opportunity  of  attending  the 
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me«dng  at  which  it  took  place.     Ex  parte  Morrit  rt 
Janet,  1  Dea.  498. 

Where  an  assiginee  is  elected  without  his  consent, 
and  he  declines  to  act,  there  must  be  a  new  choice 
at  the  costs  of  the  estate.  Ex  parte  Stephenson  re 
Balehem,  3  M.  &  A.  663. 

(6)  Dutiet  and  LiabiUtks, 

[Ex  parte  Benecke,  3  Dig.  Law.  J.  70;  2  M.  &  A. 
692;  5LawJ.Rep.(N.8.)Bankr.51.] 

When  the  creditor  of  the  principal  is  sole  assignee 
under  a  commission  against  the  surety^  and  peti- 
tions for  sale  of  the  mor^aged  property,  a  person 
must  be  appointed  to  protect  the  interest  of  the  cre- 
ditors of  the  surety.  Ex  parte  Hatnes  re  Bametf 
M.  &  Ch.  32. 

Where  a  party  purchases  of  a  creditor  all  his 
right  to  the  dividends  and  interest  on  his  proof, 
eemhie,  that  such  party  cannot  proceed  against  the 
assigrnees  by  petition  for  an  order  to  pay  him  the 
diyidends  on  &e  proof^  but  must  be  left  to  the  ordi- 
nary means  of  enforcing  the  contract  by  action  at 
law  or  suit  in  equity.  Ex  parte  Richards  re  Trevor, 
4  D.  &  C.  190. 

A  creditor  who  receives  money,  part  of  the  estate, 
and  afterwards  becomes  assignee,  is  accountable  in 
the  Court  of  Review  Ex  parte  GrisMsoodre  Harvey, 
3M.&A.285;  2  Dea.  465. 

The  assignees  of  an  agent  cannot  retain  bills  salt 
to  the  agent  before  his  banhruptcy,  but  received 
afterwards,  and  accompanied  by  a  letter,  directing 
the  bill  to  be  appropriated  to  a  particular  creditor, 
who  received  notice  thereof.  Ex  parte  Cotterill  or 
Cotterell  re  Douglas,  3  M.  &  A.  376;  7  Law  J.  Rep. 
(n.8.)  Bankr.  2 ;  3  Dea.  12. 

A  dividend  of  15«.  was  declared,  but  the  assignee, 
thinking  the  estate  would  pay  20».  in  the  pound, 
paid  a  creditor  at  that  rate,  and  himself  became 
bankrupt,  and  the  creditor  was  chosen  his  assignee. 
— Held,  tiiat  the  Court  had  jurisdiction  to  order  him 
to  refund  the  excess  received.  Ex  parte  Grimwood  re 
Harvey,  3  M.  &  A.  685 ;  1  Dea.  394. 

Order  made  confirming  the  commissioner's  re- 
port, that  a  proposed  arrangement  by  the  assignees 
was  beneficial  to  the  estate.  Ex  parte  BoUmd  re 
Marsh,  6  Law  J.  Rep.  (n.b.)  Bankr.  26,  n. ;  3  M.  &  A. 
39. 

The  assignee  under  an  old  commission,  at  the 
time  of  his  death,  in  1818,  had  monies  in  his  hands, 
consisting  of  dividends  declared,  but  unclaimed : — 
Held,  that  the  amoimt  was  recoverable  firom  his  re- 
presentatives, by  the  assignee  subsequently  appoint- 
ed. Green  v.  Weston,  7  Law  J.  Rep.  (n.s.)  Ch.  67 ; 
3  M.  &  Cr.  385. 

A  person  paid  782.  to  prevent  a  distress  on  the 
banknipt's  premises,  and  sold  goods  of  the  bank- 
rupt's, value  49/. ;  the  assignees  were  restrained  by 
injunction  from  bringing  an  action  to  recover  the 
49iL  Ex  parte  Elliott  re  Jermyn,  3  M.  &  A.  664 ;  3 
Dea.  843. 

If  a  dormant  assignee  is  not  consulted  as  to  the 
sale  of  part  of  the  estate,  and  he  has  reasonable  cause 
to  doubt  whether  the  sale  will  be  beneficial,  he 
cannot  be  compelled,  without  a  reference,  to  execute 
the  conveyance.  Ex  parte  Underhill  re  Bishton, 
3  M.  &  A.  660;  3  Dea.  326. 

Where  an  order  is  obtained  by  the  assignees  to 
review  a  bankrupt's  certificate,  they,  and  not  the 


bankrupt,  are  bound  to  prosecute  the  order;  and  the 
power  of  the  commissioners  is  not  destroyed  by 
having  signed  the  certificate,  and  they  are  bound  to 
review  it  when  sent  back  to  them  by  the  Court  Ex 
parte  AUory  re  AUory,  7  Law  J.  Rep.  (n.8.)  Bankr. 
23 ;  s.  c  Ex  parte  AUday  re  AUday,  3  M.  &  A.  487. 

Where  notice  is  given  to  the  assignees,  that  pro- 
perty in  their  hands  is  not  the  property  of  the  bank- 
rupt, though  the  party  claiming  it  take  no  steps  to 
establish  his  claim  for  some  years,  they  will  not  be 
justified  in  distributing  it  among  the  creditors ;  and 
if  he  succeed  in  his  claim,  the  Court  has  jurisdic- 
tion to  order  them  to  restore  it  If  the  sum  recovered 
exhausts  the  whole  of  the  estate,  the  surviving 
assignee  will  have  to  pay  the  costs  of  resisting  the 
claim  out  of  his  own  pocket  Ex  parte  Femberton 
re  Stokes,  6  Law  J.  Rep.  (n.8.)  Bankr.  83 ;  1  Dea.  421. 

The  bankrupt  had  bought  some  freehold  property  by 
auction,  and  had  paid  20L  per  cent  deposit  on  the 
amount  of  the  purcnase-money,  but  there  being  some 
dispute  about  the  title,  the  purchase  was  not  com- 
pleted before  the  bankruptcy.  Upon  a  petition  by  the 
vendor  that  the  assignee  might  be  ordered  to  deliyer 
up  the  agreement,  and  that  the  vendor  might  retain 
the  deposit  money,  a  special  order  was  made,  giving 
the  assignee  a  fortnight  to  elect  whether  he  would 
fulfil  or  abandon  the  agreement  without  prejudice  to 
his  right  to  a  return  of  the  deposit  money.  Ex  parte 
Bridger  re  Glover,  1  Dea.  581. 

(c)  AUouHsnee  and  Costs. 

An  assignee  under  a  fiat  superseded  for  fraud, 
cannot  have  his  costs  of  appearing  from  the  petition- 
ing creditor.  Ex  parte  Caldeeott  re  Heath,  M.  Bt  Ch. 
600;  4  Dea.  264. 

Charges  for  meetings  of  creditors  to  determine 
whether  or  not  the  assignees  should  defend  an  action 
commenced  against  them,  and  charges  for  tavern 
expenses  of  bidders  at  a  ssle  of  the  bankrupt's  pro- 
perty, cannot  be  allowed  in  the  assignees'  accounts. 
Ex  parte  MoUneux  re  Dennis,  3  M.  &  A.  721 ;  2  Dea. 
S3. 

(d)  Actions  and  Suits  by. 

A  brings  an  action  for  damages  against  B,  on  the 
ground  of  misrepresentation  in  &e  sale  of  a  business, 
and  B  brings  another  against  A  to  recover  the  sum 
fbr  which  it  was  sold ;  it  is  ultimately  agreed  to  refer 
A's  action,  and  that  B's  shall  be  stayed  to  abide 
whatever  set-off  the  arbitrator  may  award  to  A  in 
the  shape  of  damage :  this  i^preement  is  embodied 
in  a  Judge's  order,  but  no  cnrder  of  referenee  has 
been  made,  when  B  becomes  a  bankrupt : — Held, 
that  the  assignees  of  B  are  bound  by  the  terms  of 
the  order,  and  cannot  commence  an  action  pending 
the  completion  of  the  award.  Ex  parte  MiekSe  re 
Geddes,  9  Law  J.  Rep.  (n.8.)  Bankr.  23 ;  1  M.  D.  & 
D.  181. 

Semhle,  that  the  assignees  may  commence  a  suit 
in  equity,  without  the  consent  of  the  creditors,  if 
they  afterwards  obtain  it  Ex  parte  Llewellyn  re  WU- 
Hams,  1  Dea.  474. 

A  commission  issued  agpainst  the  bankrupt,  under 
which  S  was  appointed  sole  assignee.  The  defen- 
dant acted  as  attorney  to  the  bankrupt  before  the 
commission,  and  to  the  assignee  afterwards,  and  had 
in  his  possession,  a  lease  of  certain  premises  belong- 
ing to  tiie  bankrupt,  and  othet  deeds  on  which  he 
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claimed  a  lien  for  professional  business.  A  petition 
was  afterwards  presented  by  another  creditor,  and 
the  commission  was  superseded,  on  the  ground  of 
there  being  no  petitioning  creditor's  debt,  and  a  fiat 
issued,  and  the  plaintifi  were  appointed  assignees. 
With  a  knowledge  of  the  petition,  and  whilst  it  was 
pending,  the  assignee  imder  the  first  commission, 
with  the  consent  and  concurrence  of  the  defendant, 
sold  the  premises,  the  lease  of  which  was  in  the  pos- 
session of  the  defendant,  and  paid  the  proceeds  of 
the  sale  to  the  defendant  on  account  of  his  demands. 
The  defendant  was  also  suffered  to  receive  other 
sums  of  money  due  to  the  bankrupt,  in  satis&ction 
of  his  debt : — ^Held,  that  an  action  for  money  had  and 
received  was  well  brought,  by  the  assignees  of  the 
second  commission,  against  iie  defendant  Clarke 
y.  Gilbert,  5  Law  J.  Rep.  (n.8.)  C.P.  61 ;  2  Bing.  N.C. 
343. 

If  the  goods  of  a  bankrupt  are  seized  and  sold 
under  9.JL/a.f  before  commission  issued,  but  after 
an  act  of  bankruptcy,  without  notice  of  the  act  of 
bankruptcy,  the  assignees  may  maintain  trover  for 
them  against  the  shoriC  Garland  v,  Carlitlef  8  M.  ft 
W.  152. 

A  sheriff  (before  the  passing  of  the  6  Geo.  4,  c  16,) 
having  no  noticeof  a  previous  act  of  bankruptcy  com- 
mitted by  a  trader,  seized  his  goods  under  ti/l.fa.f 
but  vrithdrew  upon  an  arrangement  entered  into  be- 
tween the  execution  creditor  and  the  trader,  receiv- 
ing however  his  poundage  in  the  ordinary  manner. 
A  commission  was  afterwards  issued  on  this  act  of 
bankruptcy : — Held,  by  the  Lords,  (Lord  Denman 
eUuentUnte,)  that  the  assignees  might  maintain 
trover  against  the  sheriff  for  the  goods  seized.  Gar^ 
land  V.  Carlide,  4  C.  &  F.  690. 

Though  a  suit  instituted  by  the  assignees,  without 
the  creditors'  consent,  will  not  therefore  be  stopped, 
the  creditors  have  a  right  to  a  reference  as  to  whe- 
ther a  suit  by  the  assignees  was  properly  instituted, 
and  can  be  beneficially  prosecuted.  Ex  parte  MoMf 
re  Janet,  8  Law  J.  Rep.  (ii.8.)  Bankr.  39;  M.&Ch. 
285;  4Dea.60. 

The  Bankrupt  Act  declares  that  no  suit  in  equity 
shall  be  commenced  by  the  assignees,  without  the 
consent  of  the  major  part,  in  value,  of  the  creditors 
who  have  proved,  present  at  ft  meeting  of  orediton : 
— Held,  that  creditors  are,  under  this  section,  em- 
powered to  vote  by  their  attorney  duly  authorized. 
Baunatyne  v.  Leader,  7  Law  J.  Rep.  (vjb,)  Ch.  87 ;  3 
M.  &  Cr.  379. 

The  official  assignee  may  file  a  bill  against  the 
personal  representative  of  a  deceased  assignee  for  an 
account,  &c.  of  unclaimed  dividends  possessed  by 
the  deceased  assignee.  The  non- claiming  creditors 
need  not  be  parties. 

Quare,  whether  section  1 10  of  6  Geo.  4,  c  16,  be 
retrospective.     Green  v.  Weston,  3  M.  &  A.  414. 

Where  one  of  two  assignees  reifuses  to  join  in  an  ac- 
tion, or  suffer  his  name  to  be  used,  the  costs  of  the  ap- 
plication to  enable  the  other  assignee  to  sue  alone, 
will  not  be  given  against  the  assignee  whoreftises,  un- 
less the  omer  had  previously  offered  to  indenmify 
him.  Ex  parte  Broadbent  re  Cr<ifts,  7  Law  J.  Rep. 
(n.8.)  Bankr.  22. 

In  trover,  by  the  assignee  of  a  bankrupt,  a  plea 
denying  the  bankruptcy  does  not  dispense  with,  and 
is  not  equivalent  to  the  notice  to  dispute  the  bank- 
ruptcy, required  by  the  6  Geo.  4,  c  16,  s.  90;  and 


therefore,  in  such  ease,  the  proceedings  under  the 
commission  are,  when  produced  by  uie  plaintifis, 
sufficient  evidence  of  the  bankruptcy,  if  there  has 
been  no  notice  to  dispute.  In  trover,  by  aasignees, 
the  plaintiffs  are  not  entitied  to  recover,  as  damages, 
additional  rent,  alleged  to  have  been  incurred  by  the 
conduct  of  the  defeniutnt,  or  the  messenger's  expenses, 
the  goods  having  been  delivered  before  action  brought ; 
such  damage  being  remote  and  collateral,  and  not 
the  natural  result  or  consequence  of  the  act  imputed 
to  defendant 

Qu€tre — Should  there  be  in  a  declaration  in  trover 
a  oount  for  special  dami^  ?  Moon  v.  Raphael,  6  Law 
J.  Rep.  (n.8.)  C.P.  46 ;  2  Bing.  N.C.  310. 

In  an  action  bv  the  assignees  of  a  bankrupt,  the 
Court  will  allow  the  bankruptcy  to  be  put  in  issue,  if 
the  foct  be  doubtful,  along  with  a  pleaof  mutual  credit 
and  payment  into  court.  The  rule  is  absolute  in 
the  first  instance.  Atkinson  v.  Duekham,  4  Dowl.  P.C. 
327. 

A  general  order  may  be  made,  authorizing  assig- 
nees to  bring  actions,  ftc.  in  the  partnership  name 
under  6  Geo.  4,  c.  16,  s.  89 ;  distentiente  Sir  J,  Cross. 
Ex  parte  Wilson  re  Bryant,  3  M.  &  A.  21 9 ;  2  Dea.  387. 

In  an  action  of  trover,  by  the  assignees  of  a  baoJ:- 
rupt  for  the  lease,  utensils,  and  stock  in  trade  of  a 
vinegar  manufoctory,  it  appeared,  that  the  bankrupt 
was  in  possession  of  the  premises,  and  carried  on  the 
business  for  some  years  prerious  to  July  1834.  In 
that  month  the  defendants  came  into  possession,  and 
continued  the  business.  A  letter,  dated  in  March 
1834,  firom  0,  one  of  the  defendants,  was  given  in 
evidence,  which  shewed  that  the  bankrupt  was  then 
in  embanassed  eirenmstances,  and  wished  to  dispose 
of  the  manufactory,  and  that  he  was  indebted  to  C 
in  3,500^.,  and  that  C  then  stated  that  the  bankrupt 
had  no  money,  and  could  not  go  on.  No  evidence  was 
adduced  of  any  asaignment  of  the  goods  in  question 
by  the  bankrupt  to  C.  The  fiat  boK  date  in  January 
1«35. 

The  plaintiff  having  submitted  to  a  nonsuit,  tiie 
Court  refiued  to  distarb  it,  on  the  ground,  that 
primdfacie  the  act  of  bankruptcy  must  be  taken  to 
have  been  committed  at  tiie  time  the  flatbore  date,^and 
that  there  was  no  evidence  of  any  act  of  bankruptcy 
(which  is  to  be  proved,  and  not  assumed),  committed 
by  the  bankrupt  in  July  1834.  Ody  v.  Cookney,  I 
T.  &  G.  536. 

(e)*  Bankrupts  Trade. 

The  Court  will  order  a  reference  to  inquire  if  it  is 
proper  to  carry  on  the  bankrupt's  business,  altiiougfa 
some  of  the  creditors  dissent,  but  they  wiU  have 
liberty  to  prosecute  the  order.  Ex  parte  Mendel  re 
Hughes,  4  D.  &  C.  725. 

Generally  the  assignees  cannot  carry  on  the  bank- 
rupt's  trade,  if  one  creditor  diasenta.  Sieetts,  under 
the  fiscts  of  tfaia  eaae.  Ex  parte  Halt  re  StnOton,  3 
M.&A.  169;  21>ea.263. 

The  Court  declined  to  make  any  eider  oonflrming 
the  registrar's  rqMirt,  that  it  would  be  beneficial  to 
the  estate  for  the  assignees  to  continue  the  bank- 
rupt's trade.  Exports  Homer  re  Hnghes,  2  Dea.  39. 

(/)  Mortgage  and  Sale, 

lEx  parte  Jones  re  Blew,  3  Dig.  Law  J.  76;  4  D. 
&  C.  750] 
A  person  contracted  to  purchase  an  estate  x>f  the 
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assignees,  and  forthwith  resold  it  at  a  profit;  the  as- 
signees were  ordered  to  convey  to  the  sub- vendee^ 
Ex  parte  Anderdon  re  Manmingf  8  M.  &  A.  698 ;  1 
Dea.  585. 

The  biddings  were  opened  on  a  sale  of  mortgaged 
premises,  on  an  advance  of  1902.  on  SlOi.  Ex  parte 
HutchhuoH  re  Huni,  2  M.  &  A.  727. 

(g)  Official  Assignee, 

[Ex parte  Topkam,  8  Dig.  Law  J.  61 ;  1  Dea.  192.  J 

Order  as  to  the  commissionen'  list,  upon  which 
official  assignees  are  to  be  placed  on  their  appoint- 
ment 

Order  of  the  Court  of  Review  of  the  21st  of  July 
1835.    1  Dea.  692. 

The  official  assignee  is  not  entitled  to  a  per- 
centage upon  the  produce  of  an  equitable  mort- 
gage. The  official  assignee's  accounts,  and  the  com- 
missioner's allowance  of  per-centage  to  him,  ought 
to  be  filed  with  the  proceedings  The  Court  of 
Review  has  no  jurisdiction  on  the  mere  question  of 
quantum  of  allowance.  Ex  parte  WMpon  re  CarteTf 
8  Law  J.  Rep.  (ir.a.)  Bankr.  41 ;  s.  c  Ex  parte  Wkie- 
Kw,  M.  &Ch.274;  SDea. 646. 

An  official  assignee  only,  was  appointed  under  an 
old  commission: — Held,  that  he  had  a  sufficient 
title,  without  making  any  creditor  a  party)  to  main- 
tain a  suit  for  the  recovery  of  part  of  the  bankrupt's 
estate.  Green  v.  Wenton,  7  Law  J.  Rep.  (n.s.)  Ch.  67; 
3  M.  &  Cr.  S85. 

Order  where  an  official  assignee  retires.  Ex  parte 
GoldenUd, ZU,8(  A. 62S I  3Dea.809. 

It  seems  an  official  assignee  cannot  be  compelled 
to  execute  an  assignment  of  debts  without  indenmity, 
but  that  he  must  join  in  a  conveyance  of  real  estate. 
Quare,  as  to  the  necessity  of  his  being  a  party  to 
contracts  by  the  assignees.  Semblef  that  no  contract 
by  the  assignees  binds  the  estate,  unless  the  official 
assignee  joins.  SembUf  that  if  the  assignees  enter 
into  a  proper  contract,  the  Court  will  compel  the 
official  assignee  to  join  in  such  contract.  Semble, 
that  the  Court  can  compel  the  official  assignee  to 
join  in  a  conveyance,  though  not  a  party  to  the  con- 
tract ExparteLakereDodd,Z}d.&A.263, 

Where  the  bankruptcy  is  disputed,  and  the  com- 
missioner in  consequence  refuses  to  make  an  order 
upon  the  official  assignee  to  pay  the  solicitor's  bill, 
the  Court  will  not  make  an  order  upon  the  official 
assignee  in  the  first  instance,  but  upon  the  creditors' 
assignees,  who  may  be  reimbursed  out  of  the  estate. 
The  same  protection  is  affinrded  to  official  assignees, 
as  to  receivers  in  Chancery.  Ex  parte  Bahue  re 
Kmgktj  6  Law  J.  Rep.  (M.fl.)  Bankr.  8 1 ;  s.  c.  £«  parte 
JZafitf,8M.&A.5I;  2Dea.229. 

Where  the  creditors'  assignees  contracted  to  sell 
the  bankrupt's  debts  and  e£ct8,  the  Court  referred 
it  to  the  registrar  to  settle  the  deed  before  the  official 
assignee  executed  it,  and  to  determine  what  indem- 
nity he  was  entitled  to,  there  being  a  covenant  to  sue 
for  the  debts.  Ex  jmrte  Yotmg  re  Dodd,  2  Dea.  240. 

An  official  assignee,  who  is  served  with  the  peti- 
tion, need  not  appear,  unless  there  be  something  in 
it  aflecting  him  personally  ;  if  he  does,  he  will  not 
be  paid  his  costs.  Ex  parte  Hendrie  re  Goodwin^  6 
Law  J.  Rep.  (w^s.)  Bankr.  1 ;  3  M.  &  A.  20;  2  Dea. 
76. 

The  official  assignee  is  in  the  same  situation  as 
the  general  assignees  of  a  bankrupt,  and  is  not  en- 
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titled  to  the  protection  affi>rded  by  the  6  Geo.  4,  c.  16, 
s.  44,  limiting  the  period  for  the  conyonencement  of 
the  action  to  three  months,  where  he  seises  goods, 
the  property  of  the  bankrupt,  who  disputes  the 
bankruptcy.  Knight  v.  Turquand,  6  Law  J,  Rep. 
(N.8.)  Exch.  12;  2  M.  &  W.  lOL 

The  fact  of  the  supposed  bankrupt's  applying  to 
a  conmiissioner  to  appoint  an  official  assignee  for 
the  purpose  of  protecting  the  property,  is  not  a 
proof  of  the  supposed  bankrupt's  acquiescence  in 
the  commission,  nor  will  it  estop  him  from  suing 
such  assignee. 

An  sction  for  money  had  and  received  may  be 
maintained  by  a  supposed  bankrupt  against  the 
official  assignee,  without  a  previous  demand,  if  it  is 
found  that  no  petitioning  creditor's  debt  existed. 
Munk  V.  Clark f  5  Law  J.  Rep.  (n.s.)  C.P.  4;  2  Bing. 
N.C.  299. 

The  official  assignee  ought  not,  except  under 
very  peculiar  circumstances,  to  present  a  petition  to 
the  Court  in  his  own  name.  Ex  parte  BeMter,  re- 
ported as  Anon,  1  Dea.  106. 

Where  an  official  assignee  becomes  insolvent, 
the  Court  wiU  give  leare  to  the  creditors'  assignees 
to  use  the  names  of  the  chief  registrars,  in  suing  the 
sureties  upon  their  bond.  Ex  parte  JepHum  re 
Bath,  6  Law  J.  Rep.  (n.s.)  Bankr.  12. 

(A)  JhrooitiomU  Ae^gnee* 

[Ex  parU  Beunett,  3  Dig.  Law  J.  62 ;  5  Law  J.  Rep. 

(n.b.)  Bankr.  5.] 

(i)  RemoviU, 

[Ex  parte  Mendel  re  Hughes,  3  Dig.  Law  J.  72;  4 
D.  &  C.  725.  Ex  parte  Alexander,  3  Dig.  Law  J. 
72;  5  Law  J.  Rep.  (M.S.)  Bankr.  12;  1  Dea.  273.] 

The  Court  cannot  make  an  order  for  the  discharge 
of  an  assignee,  without  directing  a  new  choice.  Ex 
parte  Wilkins  re  Leader,  8  Law  J.  Rep.  (k.s.)  Bankr. 
30. 

Assignee  elected  by  mistake  by  a  person  under  a 
power  of  attorney  from  him  may  be  removed  on 
paying  costs.  Ex  parte  Hammond  re  West,  M.  &  Ch. 
74. 

The  Court  will  not  remove  one  of  several  assig- 
nees without  giving  the  creditors  the  opportunity  of 
proceeding  to  a  new  choice.  Ex  parte  Rolls,  5  iLaw 
J.  Rep.  (n.s.)  Bankr.  44;  3  M.  &  A.  702;  1  Dea.  618. 

Where  a  creditor  petitions  for  the  removal  of  an 
assignee,  without  alleging  sufficient  grounds  for 
that  purpose  in  his  petition,  but  merely  states  them 
on  affidavit,  his  petition  will  be  dismissed  with  costs. 
j6;r  parte  Paramour  re  Greenway,  1  Dea.  279. 

(N)  Bankbxtpt's  Property. 

(a)  What  passes  to  Assignees,  in  general, 

[Ex  parte  Kensington,  3  Dig.  Law  J.  72;  5  Law  J. 
Rep.  (N.S.)  Bankr.  4;  1  Dea.  58.] 

A  testatrix  gave  the  interest  of  a  share  of  her 
residuary  personal  estate  to  A  for  life;  and  after- 
wards, by  a  codicil,  she  noticed  the  facts  of  the 
bankruptcy  of  A,  and  of  his  becoming  of  unsound 
mind,  and  thereby  revoked  the  bequest  to  A,  and 
gare  the  same  to  her  executors,  upon  trust,  during 
the  life  of  A,  to  apply  the  whole  or  such  part  thereof 
at  such  time,  and  in  such  proportions  and  msnner, 
ibr  the  maintenance  and  support  of  A,  and  for  no 
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other  purposes  whatsoever,  as  her  executors  should 
in  their  discretion  think  expedient : — Held,  that  the 
interest  given  hy  the  said  bequest  did  not  pass  to 
the  assignees  of  A  under  his  bankruptcy.  Twopeny 
V.  Peyton,  9  Law  J.  Rep.  (n.s.)  Ch.  172. 

The  allowance  given  by  the  East  India  Com- 

5 any  to  an  officer  upon  his  retirement  from  service, 
oes  not,  upon  his  bankruptcy,  pass  to  or  vest  in 
his  assignees,  inasmuch  as  from  its  nature  the  offi- 
cer could  not  maintain  an  action  against  the  com- 
pany to  enforce  the  payment  of  the  allowance,  and 
consequently  the  assignees  could  not  have  recourse 
to  a  remedy  to  which  ne,  through  whom  they  claim, 
was  not  entitled.  Gibson  v.  the  East  India  Company, 
8  Law  J.  Rep.  (n.s.)  C.P.  193;  6  Bing.  N.C.  262; 
7  Sc  74. 

A  testator  settled  his  estates  upon  A  and  B,  in 
strict  entail,  with  a  stipulation  that  if  B  should  not 
take  the  name  and  use  the  arms  of  the  testator,  and 
occupy  or  reside  at  the  mansion,  the  grant  to  him 
should  be  void,  leaving  also  a  sum  of  money  to  keep 
the  buildings  and  gardens  in  repair  and  order : — 
Held,  that  on  the  bankruptcy  of  B,  twenty  years 
before  he  came  into  possession,  whatever  beneficial 
right  B  had,  passed  to  his  assignees,  there  being  no 
devise  over  in  case  of  bankruptcy.  Ex  parte  Goldney 
re  Ooldney,  8  Law  J.  Rep.  (n.s.)  Bankr.  17 ;  M.  &  Ch. 
75. 

The  obligee  in  a  bond  Who  has  assigned  it,  sub- 
ject to  redemption,  to  secure  a  larger  debt  than  the 
amount  of  the  bond,  has  not  such  a  possibility  of 
interest  in  it,  as  will  pass  to  his  assignees.  Dan- 
gerfleldv.  Thomas,  9  Ad  &  E.  292 ;  1  P.  &  D.  287. 

Where  a  bankrupt  had  invested  money  in  the 
purchase  of  stock  in  a  fictitious  name,  for  the  pur- 
pose of  defrauding  creditors,  the  Court,  on  a  bill 
filed  by  assignees  against  the  Bank  of  England, 
ordered  the  Bank  to  erase  from  their  books  the  fic- 
titious name,  and  insert  that  of  the  bankrupt  Green 
V.  the  Bank  of  England,  8  Y.  &  C.  722. 

M  &  Co.  abroad,  through  the  agency  of  A  &  Co. 
procure  B  to  consign  them  goods.  M  &  Co.  remit  to 
A  &  Co.  bills,  specifically  appropriating  them  to  pay 
B,  and  also  write  to  B  to  say  they  have  done  so. 
Before  payment,  A  &  Co.  became  bankrupt: — 
Held,  that  as  the  original  transaction  was  through 
the  agency  of  A  &  Co.,  they  must  be  considered  as 
agents  throughout  the  transaction,  and  that  there 
was  sufficient  privity  to  entitle  B  to  recover  the  bills 
from  them,  alUiough  M  &  Co.  were  indebted  to  A 
&  Co.  at  the  time.  Re  Douglas,  M.  &  Ch.  1. 

H  &  Co.,  of  Liverpool,  were  commission  agents 
for  H  &  J.,  manufacturers  at  Rochdale,  received 
their  goods,  and  sent  them  to  their  foreign  establish- 
ments abroad  for  sale.  On  the  30th  of  September 
183  l^goods  to  a  large  amount  had  been  sent  abroad, 
and  H  &  J  were  greatly  indebted  to  H  &  Co.  for 
advances,  in  anticipation  of  sales  abroad.  They 
were  also  indebted  to  R  &  Co.,  their  bankers  at 
Rochdale,  and  on  the  28rd  of  September  gave  a 
written  order  to  H  &  Co.  to  pay  R  &  Ca,  after 
deducting  their  own  advances,  one-half  of  the  re- 
mainder of  the  proceeds.  H  &  Co.  wrote  to  inform 
R  &  Ca  of  this  order,  stating  that  ^e  amount 
would  probably  be  4,700t,  and  offering  to  comply 
therewith,  on  receiving  a  guarantee  against  other 
claims.  H  &  J  did  not  forward  this  letter,  but  wrote 
back,  on  the  28th  of  September,  a  letter,  which 


concluded  as  follows : — '*  We  now  authorize  you  to 
pay  to  Messrs.  R  &  Co.,  (having  revoked  the  former 
order  in  tlieir  favour,)  after  you  have  paid  your- 
selves the  balance  we  owe  you,  from  the  net  pro- 
ceeds of  our  shipments  to  your  fordgn  establish- 
ments to  the  present  date,  one-half  the  remainder 
of  the  proceeds  of  the  said  shipments,  provided  the 
same  shall  not  exceed  the  sum  of  5,000/.  H  &  J." 
H  &  Co.  sent  to  R  &  Co.  information  of  this  order, 
and  an  offer  to  comply  with  it,  upon  receiving  a 
guarantee  as  before,  wMch  guarantee  was  given  by 
R  &  Co.  H,  who  survived  his  partner,  subsequently 
became  bankrupt,  and  his  assignees  gave  notice  to 
H  8r  Co.  not  to  pay  the  money  over  to  R  &  Co. 
They  disregarded  this  notice,  and  paid  the  sum  of 
5,000/.  to  them : — Held,  first,  that  the  letter  of  the 
28th  of  September  was  not  a  bill  of  exchange,  and 
did  not  require  a  bill  stamp ;  secondly,  that  there 
was  an  appropriation  of  the  funds,  wMch  was  not 
revoked  by  the  bankruptcy.  Hutchinson  v.  Heymtrth, 
8  Law  J.  Rep.  (n.s.)  aB.  17;  9  Ad.  &  £.  375;  1  P. 
&  D.  266. 

A  took  a  lease  of  a  house  and  premises  for  a  term 
of  years,  and  covenanted  to  deliver  up  to  the  land- 
lord at  the  end  of  the  term  all  fixtures  "  belonging 
or  to  belong"  to  them,  and  afterwards  assigned  the 
term  to  B  by  way  of  mortgage,  containing  tibe  usual 
clause  for  redemption,  upon  payment  of  the  princi- 
pal and  interest  on  a  given  day,  which  payment  waa 
not  made.  A  continued  in  possession^  and  subse- 
quently became  bankrupt,  when  his  assignee  entered 
upon  the  premises,  and  removed  and  sold  the  fix- 
tures. Li  an  action  upon  the  case  by  B,  for  injury 
to  his  reversion  by  the  removal,  and  stating  A  to  be 
his  tenant,  with  a  count  in  trover : — Held,  that  A, 
as  mortgagee  in  possession,  was  properly  described 
as  tenant  to  B,  and  that  trover  weU  lay  for  these 
fixtures,  as  they  were  not  goods  and  chattels  that 
passed  to  the  assignee.  Hitchman  v.  Walton,  8  Law 
J.  Rep.  (N.8.)  Exch.  31 ;  4  M.  &  W.  409. 

A  foreign  merohant  remits  bills  to  his  factor  in 
London,  with  directions  to  sell  them,  and  advising 
him  of  his  intention  to  draw  for  the  proceeds.  The 
factor  sells  the  bills,  but  before  the  receipt  of  the 
purchase-money  becomes  bankrupt,  and  dishonours 
the  merchant's  drafts  for  the  amount : — Held,  that 
the  merchant,  and  not  the  factor's  assignees,  was 
entitled  to  the  proceeds  of  the  bills,  notwithstanding 
the  bills  had  been  indorsed  both  by  the  principal 
and  the  factor,  and  were  sold  by  the  factor  in  his 
own  name.     Ex  parte  Pauli  re  Tyre,  3  Dea.  169. 

J,  R,  &  Ca  of  America,  according  to  previous 
agreement,  purchased  shares  of  the  United  States 
Bank,  on  the  joint  account  of  themselves  and  W  & 
Co.,  the  English  house,  and  transmitted  the  cer- 
tificates of  the  shares  to  W  &  Co.,  in  order  to  their 
sale  in  England,  J,  R,  &  Co.  advancing  the  pur- 
chase-money, and  drawing  bills  to  that  amount  on 
the  English  house.  The  bills  were  negotiated  by 
J,  R,  &  Ca,  in  America,  who  advised  the  F.ngHith 
house  that  they  had  drawn  such  bills  against  the 
shares.  The  certificate,  arriving  after  Uie  bank- 
ruptcy of  the  English  house,  came  into  the  hands 
of  the  official  assignee,  and  shortly  afterwards  J,  R, 
&  Ca  stopped  payment  On  the  petition  of  the 
bill-holders,  it  was  held,  that  the  American  estate 
had  a  right  to  insist  that  these  bills  should  be  paid 
out  of  the  proceeds  of  the  shares,  and  that  such  pro- 
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ceeda,  pro  raid,  sliould  be  applied  in  payment  of  all 
the  Mils  so  drawn  against  diem.  Ex  parte  Brown 
re  Wartrick,  7  Law  J.  Rep.  (n.8.)  Bankr.  29 ;  3  M.  & 

A.  471;  3Dea.91. 

A,  residing  abroad,  established  an  agency  with  B, 
in  England,  for  the  following  purpose :  A  drew  bills 
on  B,  which  the  latter  accepted ;  and  "  to  cover  B," 
A  from  time  to  time  sent  undue  bills  of  other  par- 
ties to  B: — Held,  that  B,  not  having  paid  his 
acceptances,  'was  not  entitled  to  treat  the  undue 
renutted  bills  as  cash ;  and,  consequently,  that  two 
bills,  which  remained  in  specie  in  his  hands,  did  not 
pass  to  his  assignees,  but  belonged  to  A.  Jombart 
V.  WooUeU,  6  Law  J.  Rep.  (n.s.)  Ch.  21 1 ;  2  M.  &  Cr. 
389. 

(6)  Wtfe'e  Property. 

[Ex  parte  ElUeton,  3  Dig.  Law  J.  72;  5  Law  J.  Rep. 

(n.8.)  Bankr.  3.] 

(c)  Leaseholds. 

Semble — that  in  making  an  order  for  the  assignees 
to  elect  to  take  or  abandon  a  lease  under  tlie  75th 
section,  the  Court  will,  if  requisite,  bind  the  peti- 
tioner not  to  proceed  in  any  other  court,  or  dismiss 
the  petition.  Ex  parte  Williams  re  ffoblin,  6  Law  J. 
Rep.  (n.s.)  Bankr.  73;  3M.&A.210;  2Dea.330. 

An  ass^ee  having  taken  no  notice  of  an  order 
to  elect  whether  he  would  accept  an  agreement  for 
a  lease,  the  agreement  was  on  a  second  petition 
ordered  to  be  rescinded,  and  the  premises  delivered 
up.     Ex  parte  Blandy  re  Foster ^  1  Dea.  286. 

(d)  Order  and  Disposition  and  Reputed  Oumership. 

[Ex  parte  Masterman,  3  Dig.  Law  J.  74 ;  4  D.  &  C. 
751.  ExparUWaikinsreKidder.ZDi^.l^KVf  J.ISi 
5  LawJ.  Rep.  (n.8.) Bankr. 56;  4D.&C. 87.] 

A  and  B,  in  partnership  as  cotton-spinners,  erected 
new  machinery  in  a  mill  belonging  to  A,  which  A 
mortgaged,  together  with  the  machinery,  to  secure 
a  partnership  debt    On  the  bankruptcy  of  A  and 

B,  the  steam-engines,  standing  and  going  gears, 
shafts,  steam  and  gas-pipes,  were  held,  not  to  have 
passed  to  the  assignees  as  in  the  order  and  disposition 
of  the  bankrupt  Ex  parte  Scarth  re  Ashtotif  9  Law  J. 
Rep.  (n.8.)  Bankr.  35 ;  1  M.  D.  &  D.  240. 

A  partr  being  indebted  to  another,  and  having 
property  in  the  hands  of  an  agent,  agreed  to  apply 
such  property  to  the  discharge  of  the  debt,  and  sent 
directions  to  the  agent  for  that  purpose,  but  be- 
came bankrupt  before  such  directions  had  reached 
him:  held,  that  the  agreement  gave  the  creditor 
a  right  in  equity  to  have  such  property  so  applied, 
notwithstanding  the  intermediate  bankruptcy  of  his 
debtor.  Bum  v.  CarvalhOf  9  Law  J.  Rep.  (n,s.)  Ch. 
65;  7  Sim.  109. 

A  and  B,  being  in  partnership,  entered  into  an 
agreement  with  their  creditors ;  A  died,  and  B  ap- 
plied some  of  the  partnership  funds  in  attempting 
to  complete  the  arrangement,  but  failed  in  carrying 
it  into  effect ;  B  became  bankrupt :  —  Held,  that 
the  funds  so  attempted  to  be  applied  were  not  divisible 
among  the  separate  creditors  of  B,  as  being  in  his 
order  and  disposition  at  the  time  of  his  bankruptcy. 
Ex  parte  Lfof  re  Simpson^  9  Law  J.  Rep.  (n.s.) 
Bankr.  9;  4  Dea.  287;  M.&Ch.662. 

The  bankrupt,  on  borrowing  money  from  his  sis- 
ter, the  petitioner,  deposited  with  her  some  certifi- 


cates of  shares  in  a  German  mining  company, 
undertaking  to  complete  the  transfer  when  required. 
These  she  sealed  up,  and  left  in  his  iron  chest  for 
safety.  Some  time  before  his  bankruptcy,  he  told 
one  of  the  directors  of  the  company  that  he  had  so 
deposited  the  shares,  and  the  director  told  the  board 
the  circumstance,  on  the  morning  of  the  7th  of 
December.  On  the  evening  of  the  same  day,  the 
act  of  bankruptcy  was  committed : — Held,  that  the 
shares  were  neither  in  the  reputed  ownership,  nor 
in  the  order  and  disposition  of  the  bankrupt  Ex 
parte  Richardson  re  Richardson^  8  Law  J.  Rep.  (n.s.) 
Bankr.  27;  M.  &Ch.43:  3  Dea.  496. 

The  knowledge  of  a  director  of  a  company,  who 
was  interested,  and  of  the  secretary,  without  whose 
intervention  the  shares  could  not  have  been  trans- 
ferred, was  held  sufficient  notice  to  take  the  shares 
out  of  reputed  ownership,  the  mortgagees  being  in 
possession  of  the  certificates.  Ex  parte  Harrison  re 
Medley,  7  Law  J.  Rep.  (n.s.)  Bankr. 48  ;  3  M.  &  A. 
506 ;  3  Dea.  185. 

The  127th  section  of  6  Geo.  4,  c  16,  does  not 
entitle  the  assignee  of  a  bankrupt  under  a  second 
commission,  where  a  dividend  of  15«.  in  the  pound 
has  not  been  paid,  to  maintain  trover  against  the 
assignee  of  a  third  commission,  for  effects  acquired 
by  tne  bankrupt  subsequent  to  obtaining  his  certifi- 
cate under  the  second  commission,  and  in  his  pos- 
session, order,  or  disposition  at  the  time  of  the  third 
bankruptcy,  as  such  effects  vest  in  the  latter  as- 
signee, for  the  benefit  of  the  creditors,  under  the 
72nd  section  of  the  statute,  which  is  to  be  taken  in 
conjunction  with  the  127  th.  Butler  y.  Hohson,  7  Law 
J.  Rep.  (n.s.)  C.P.  148 ;  4  Bing.  N.C.  290 ;  6  Dowl. 
P.C.  409. 

Qtuere — where  the  same  person  is  secretary  of 
two  societies,  whether  knowledge  obtained  by  him 
in  his  capacity  as  secretary  to  one  society,  amounts 
to  notice  to  the  other  society  of  a  deposit  of  shares, 
so  as  to  take  the  case  out  of  reputed  ownership. 
Ex  parte  Bignold  re  Theobald,  7  Law  J.  Rep.  (n.s.) 
Bankr.  35  ;  3  M.  &  A.  477  ;  3  Dea.  151. 

A  trader  assigned  a  life  policy  to  the  defendants 
as  a  collateral  security  for  a  debt,  and  becoming 
embarrassed,  proposed  a  composition  to  his  cre- 
ditors, some  of  whom  reftised  to  assent,  unless  the 
defendants  signed  the  deed.  The  defendants  refused, 
unless  the  policy  was  assigned  to  them  at  the  office 
value,  and  this  being  assented  to,  they  received 
composition  notes  with  the  other  creators,  who 
signed  the  deed  in  ignorance  of  the  assignment  of  the 
policy.  Upon  the  dropping  of  the  life  insured,  and 
the  receipt  of  the  money  from  the  office  by  the  de- 
fendants:— Held,  that  the  assignees  of  the  trader, 
who  had  become  bankrupt,  were  entitled  to  recover 
from  the  defendants  the  sum  which  they  had 
received  from  the  office,  deducting  the  premium 
which  they  had  paid.  j4lsager  v.  Spalding,  7  Law 
J.  Rep.  (n.s.)  C.P.  225  ;  4  Bing.  N.C.  407. 

Under  a  charter-party,  entered  into  by  a  broker, 
on  behalf  of  the  owner  of  a  vessel,  whose  name 
did  not  appear  on  the  charter-party,  the  freight  was 
to  be  paid  to  the  broker,  on  behalf  of  the  owner. 
The  owner  assigned  the  freight  to  A,  who  gave 
notice  of  the  assignment  to  the  broker,  but  not  to 
the  Lords  of  the  Treasury,  by  whom  the  freight 
was  to  be  paid  : — Held,  that  after  such  assignment 
and  notice,  the  freight  was  no  longer  in  the  order 
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and  diftpoflitlcMi  of  the  owner^  and  eooMqueiitly  did 
not,  on  hia  subsequently  becoming  bankrupt,  paes 
to  his  aanig^eee.  Oardwr  v.  Laehkui,  6  Law  J.  Rep. 
(N.8.)  Ch.  S32 ;  8  Ibid. 82;  6  Sim.  407;  8  Ibid.  123; 
4  M.  ft  Cr.  129. 

Special  order  made  as  to  the  diapotal  of  the 
bankrupt's  goods,  which  one  assignee  nad  taken  in 
exeoution,  and  which  the  other  assignee  claimed  as 
having  been  left  in  the  reputed  ownership  of  the 
bankrupt    Bx  parte  BUhop  re  Bird,  8  Dea.  182. 

Where  the  obligee  of  a  bond  is  a  trustee  for 
others,  has  himself  an  interest  in  the  bond,  and  de- 
posits it  as  a  security,  notice  must  be  given  to  the 
obligor  to  prevent  the  reputed  ownership  of  the 
obligee.  Ex  parte  APTwrk  re  North,  8  M.  &  A.  1 ; 
2  Dea.  58. 

Where  a  bankrupt  pledges  shares  in  a  company 
which  belonged  to  his  wife  before  marriage,  notice 
must  be  given  before  the  act  of  bankruptcy,  or  they 
will  be  in  his  reputed  ownership.  B*  parte  Spencer 
re  Mitehell,  8  M.  &  A.  697 ;  1  Dea.  468. 

Where  goods  are  delivered  to  a  bankrupt  to  sell 
in  the  name  of  another,  his  selling  them  in  his  own 
name  does  not  place  them  in  his  reputed  ownership. 
Ex  parte  Carlow  or  Carlan  re  Brrke,  2  M.  &  A.  89 ;  4 
D.  &  C.  120. 

A,  B  and  C,  being  in  partnership,  A  retired,  a 
balance  being  due  to  him,  which  B  and  C  cove- 
nanted to  pay  to  him  by  instalments,  giving  a  power 
of  re-entry  to  A,  if  any  instalments  were  unpaid ; 
and  B  and  C  were  also  to  reassign  the  premises  to 
A  on  trusts  for  sale.  Then  B  rethed,  and  C  alone 
continued  the  business ;  defkult  was  made  in  pay- 
ment of  an  instalment  j  C  became  bankrupt,  and  A 
re-entered : — Held,  that  a  debt  originally  due  to  A, 
B  and  C,  was  not  in  the  reputed  ownership  of  C, 
and  that  A  had  a  lien  thereon.  Ex  parte  Pembertem 
re^A>Ae»,2M.&A.648;  1  Dea.  421. 

The  Court  will  regard  the  fraction  of  a  day  in 
notices  to  prevent  reputed  ownership :  and,  there- 
fore, if  the  notice  vras  given  prior  to  the  act  of  bank- 
ruptcy on  the  same  day,  it  is  sufficient  Ex  parte 
Bigneld  re  Newton,  6  Law  J.  Rep.  (h.b.)  Bankr.  66 ; 
8  M.  ft  A.  18. 

Where  a  deed  establishing  a  gas-light  company 
declared,  **  that  all  property  purchased  bv  the  di- 
rectors for  the  benefit  of  the  company,  should,  as 
between  the  proprietors  and  their  respective  real 
and  personal  representativee,  be  considered  as  per- 
sonal estate,"  ukI  the  bankrupt  deposited  the  certi- 
ficates of  shares  with  a  third  party,  as  a  collateral 
security  for  a  debt,  and  without  any  notice  to 
the  company ;  — Held,  that  the  shares  passed  to  the 
assignees,  as  in  the  order  and  disposition  of  the 
bankrupt  Sed  qumre,  if  the  deed  had  required 
the  production  tk  the  certificates,  previous  to  any 
transfer.  Ex  parte  VaUanee  re  Lashmar,  6  Law  J. 
Rep.  (v.8.)  Bankr.  52;  8  M.  ft  A.  224;  2  Dea. 
854. 

A  second  commission  having  been  issued,  the 
dividends  were  held  not  to  be  in  the  reputed  owner- 
§hip  of  the  bankrupt  Ex  parte  SmWier  re  Qowett 
or  (7«rrill,  8  M.  ft  A.  698  ;  1  Dea.  413. 

The  bankrupt  contracted  to  purchase  a  factory 
with  a  «tcam-engine  and  other  fixtures,  for  8,600^1, 
and  upon  pavment  of  1,000/.  the  vendor  delivered 
Uim  posseMum.  The  bankrupt  did  not  work  the 
U^-O/ry,  or  occupy  it  himself,  but  retained  the  same 


man  to  take  chaiffe  of  it,  who  had  been  employed 
ibr  that  purpose  by  the  vendor.  The  remainder  of 
the  purchase-money  not  being  paid,  the  bonkrupt, 
on  the  day  bcfirae  he  oonmiitted  an  act  of  baiyc- 
mptcy,  requested  the  vendor  to  icaell  the  piupeily, 
and  pay  himself  what  was  due  to  him;  and  the 
vendor  immediately  took  poeeeesion,  and  gave  notioe 
to  the  man  in  chtfge  of  the  property,  that  he  was 
thenceforth  to  take  charge  of  it  Ibr  the  vendor, 
which  he  agreed  to  do : — ^Held,  that  the  steam'>en- 
gine  and  fiztnies  were  not  in  die  order  and  dSapo- 
sition  of  the  bankrupt,  at  the  time  of  the  bank- 
ruptcy.    Ex  parte  Watkine  re  Beinagk,  1  Dea.  296. 

To  eetabHsh  a  primd  facie  caae  of  peaseasion  of 
property  by  a  bankrupt,  his  aasig^nees  must  shew 
that  his  pooaession  continued  down  to  the  time  of 
the  bankruptcy.     Oify  v.  Cockney,  I  T.  &  G.  6S6, 

Where  it  haa  been  agreed  that  the  proceeds  of  a 
sale  should  be  applied  in  payment  of  bills  of  ex- 
change, given  by  the  bankrupts  for  money  borrowed 
to  pay  for  more  goods,  aoch  proceeds  are  not  within 
the  reputed  ownership,  being  clothed  with  a  trust 
Ex  parte  Copeiand  re  Thompeon  and  Mildred,  2  M.  ft 
A.  177. 

By  the  rules  of  an  insnianoe  company,  bo  per- 
son exeept  a  debtor  was  permitted  to  hold  more  than 
two  shares  in  hia  own  name,  but  no  rule  prevented 
a  person  from  being  benefidally  entitlea  to  mote 
than  two  shares,  by  holding  than  in  the  name  of 
another  party.  A  proprietor  who  was  already  the 
holder  of  two  shaves,  having  purchased  two  others, 
caused  them  to  be  entered  in  the  name  of  the  bank- 
rupt in  the  company's  books,  with  the  knowledge  of 
one  of  the  directors  and  the  actuary.  The  bankrupt 
signed  a  declaration  of  trust,  that  he  held  the  shares 
as  trustee  for  the  proprietor,  but  no  notice  of  the 
trust  was  taken  in  the  books  of  the  company ;  and 
the  bankrupt  held  the  certificates  of  the  shares,  and 
continued  to  receive  the  dividends  thereon,  account- 
ing for  them  from  time  to  time  to  the  proprietor, 
up  to  the  period  of  his  bankruptcy,  when  the  shares 
were  still  standing  in  his  name,  during  all  which 
time  he  was  treated  as  owner  by  the  company;  had 
notice  of  meetinga  aerved  upon  him;  attended 
meetings  of  the  shareholders,  and  voted  as  a  share- 
holder:— Held,  on  appeal,  that  this  was  such  a 
secret  trust  as  was  not  within  the  79th  section  of  the 
Bankrupt  Act,  and  that  the  shares  were  in  the 
order  and  dispoaition  of  the  bankrupt  as  reputed 
owner.     Ex  parte  Burbridge  re  Kidder,  1  Dea.  181. 

Furniture  on  hire  to  an  hotel  keeper  who  became 
bankrupt  while  it  was  in  his  possession,  will  not  be  in 
his  reputed  ownership,  if  the  jury  find  that  there  is  a 
custom  for  hotel  keepers  to  hire  a  portion  of  their 
furniture,  so  general  that  persons  must  be  supposed 
to  have  known  that  the  goods,  though  in  the  pos- 
session, were  not  the  property  of  the  bankrupt 
Muliett  V.  Green,  8  C.  ft  P.  882.  [Gumey] 

(e)  Coneealment. 

Only  one  penalty  can  be  recovered  against  the 
same  party,  under  6  Geo.  4,  c.  16,  a.  120,  though 
there  may  be  difibrent  acts  of  concealment ;  and 
difierent  acts  may  be  g^ven  in  evidence  under  one 
count 

Semble — a  creditor  of  the  bankrupt  may  be  liable 
to  the  penalty,  though  a  fraudulent  reference  wasin- 
tended.  Brooke  v.  Otencrote,  2  M.  ft  R.  62.  [Patteaoa] 
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(O)   MORTOAOEB  AKD  LlEN. 

(a)  LegaL 

Where  the  assignees  write  to  a  legal  mortgagee 
that  he  riiall  be  in  the  same  situation  aa  if  he  had 
gtren  notice,  he  ia  entitled  to  the  rents  due  since 
the  faaakraptcy,  and  to  the  crops. 

Remhk — There  is  no  reason  why  a  legal  Mort- 
gagee should  not  hare  the  rents  and  profits  from 
the  date  of  the  order  of  sale,  as  in  the  case  of  an 
eooitable  mortgagee.  Bx  parte  Banes  re  Medley, 
7  Law  J.  Rep.  (ma)  Bankr.  37 ;  8  M.  &  A.  497;  3 
Pea.  223. 

The  common  order  for  sale  was  made  on  a  mort- 
gage, with  power  of  8ale»  notwithstanding  a  proviso 
that  it  should  not  be  exercised  for  five  years,  and  the 
mortgagor  had  become  bankrupt  within  the  five 
yean.  Ex  parte  Bignoldre  Theobald^  7  Law  J.  Rep. 
Bankr.  (h.8.)  35 ;  3M.&A.477;  3Dea.l51. 

Where  several  estates  have  been  mortgaged  for 
difiinent  debts  to  the  same  mortgagee,  who  appHes 
for  a  sale  prior  to  proving  his  debt,  the  proceeds  of 
each  mortgage  mnst  be  applied  to  its  particular 
debt  Ex  parte  Bignold  re  Newton,  6  Law  J.  Rep. 
(N.a.)  Bankr. 65;  3M.&A.9:  21>ea.66. 

If  a  lessee  borrows  money  on  seonrity  of  fixtures 
on  leasehold  premises,  the  lender  has  a  lien  on  diem 
for  the  money,  but  yet  they  were  not  chattels  8ub> 
jeet  to  reputed  ownerghip.  Ex  parte  SpAeer  re  JUtmt, 
3M.&A.2i3;  2Dea.335. 

If  a  mortgagee  presents  a  petition  claiming 
priori^  over  several  mortgagees,  over  whom  the 
Court  has  no  jurisdiction,  it  will  be  dismissed ;  and 
where  the  oonfiicting  claims  would  render  it  of  no 
value,  the  interest  of  the  mortgagee  who  petitions 
cannot  alone  be  sold. 

Semble,  the  Coort  will  determine  the  question  of 
priority  between  any  two  claimants  who  submit  the 
question  to  the  Court  Ex  parte  Bigmeid  re  Frtmeeef 
3M.&A.706;  lDea.515. 

(6)  Equitable. 

Copyhold  property  not  otherwise  subject  to  any 
charge,  held  to  be  within  the  meaning  of  the  seen- 
rity  in  an  equitable  mortgage,  the  recital  describing 
the  property  aAfoeekeid  eetatee  at  Iver,  ettbjeet  to  the 
dtarge  qfkctiag  the  eumet  but  the  operative  part 
dcacribii^  it  mes^  as  '*  lands,  tenements,  and  he* 
zeditsments  at  or  near  Iver." — Held,  also,  that  firee- 
hold  property  at  Iver,  which  was  not  subject  to  any 
charge,  was  within  the  mortgagee's  security;  the 
intention,  from  other  written  memoranda,  being 
dearly  to  give  a  general  charge.  Ex  parte  Olynn  re 
Medky,  9  Law  J.  Repw  (h.8.)  Bankr.  41 ;  1  M.  D.  & 
D.S9. 

By  the  terms  of  an  agreement  between  the  bank- 
mpt  and  the  defendant,  the  bankrupt  was  to  take  the 
command  of  a  ship,  of  which  the  defendant  was 
owner,  on  a  voyage  to  India  and  home,  the  cabin 
ftimiture  and  stores,  &c.  being  the  property  of  the 
bankrupt  Upon  the  arrival  of  the  vessel,  on  the 
outward  voyage,  at  Algoa  Bay,  the  bankrupt  aban- 
doned her,  for  the  purpose  of  attending  to  his  pri- 
vate concerns,  and  resigned  the  command  to  the 
first  mate,  to  whom  he  gave  directions,  and  commu- 
nicated the  owner's  instructions.  The  vessel  com- 
pleted the  voyage  out  and  home  under  the  command 
of  the  mate,  who  received  a  letter,  on  the  homeward 


voyage,  from  the  defendant,  confirming  him  in  the 
command,  directing  him  not  to  receive  the  bank- 
rupt on  board,  except  as  a  passenger,  informing  him 
that  the  bankrupt  was  deeply  in  his  debt,  and 
chaiging  him  to  retain  all  the  bankrupt's  effects, 
&c.  in  his  possession.  Previous  to  the  arrival  of 
the  vessel  at  the  port  of  London,  the  defe^d&nt  and 
the  bankrupt  being  in  personal  communication,  the 
latter,  being  pressed  for  a  settiement,  wrote  the  folr 
lowing  letter  to  the  defendant: — "  I  hereby  autho- 
rise and  require  you  to  keep  possession  of  all  cabin 
furniture  and  other  property  of  mine  on  board  the 
Bolton  when  she  amves,  and  to  place  the  value  of 
the  same  to  the  credit  of  my  account  with  you." 
Shortiy  after,  and  a  few  days  before  the  arrival  of 
the  vessel,  the  bankruptcy  took  place.  In  trover 
by  the  assignees  for  the  value  of  the  furniture  and 
stores, — Held,  that  the  letter  was  equivident  to  an 
equitable  assignment,  and  gave  the  defendant  an 
equitable  lien  upon  the  furniture,  stores,  &c.  then 
in  his  possession,  through  the  instrumental^  of  the 
mate,  who  took  the  command  of  the  vessel,  and 
possession  of  every  thing  it  contained  as  his  agent, 
and  not  as  agent  of  the  bankrupt ;  and  consequently, 
that  the  defendant  was  entided  to  retain  against  the 
assignees  of  the  bankrupt  Belcher  v.  OldJleld,9  Law 
J.Rep.(N.s.)  C.P.34;  6Bing.N.C.102;  8  So.  222. 

An  equitable  mortgage  was  effected  of  Scotch  pro- 
perty, according  to  the  English  law.  The  special  case 
found,  that  **  by  the  law  of  Scotland,  no  lien  or  equit- 
able mortgage  on  the  estate  in  question  was  created 
by  the  deposit" : — Held,  nevertiieless,  that  the  par- 
ties contracting,  as  well  as  the  assignees  under  a 
subsequent  fiat  against  the  mortgagors,  being  resident 
here,  the  property  came  to  the  lumds  of  the  assignees 
charged  with  the  equity,  and  therefore  they  were 
bound  to  pay  the  mortgage  debt  out  of  the  proceeds 
of  the  particular  property.  Ex  parte  Pollard  re 
Courtney,  M.  &  Ch.  239 :  reversiogs.  c  3  M.  &  A.  340 ; 
6  Law  J.  Rep.  (n.8.)  Bankz.  95 ;  2  Dea.  367. 

Where  an  equitable  mortgage,  with  agreement  for 
legal  mortgage,  was  followed  by  an  act  of  bankruptcy, 
after  which  a  legal  mortgage  was  made;  the  legal 
mortgage  was  held  invalid,  and  the  equitable  mort- 
gage revived.  Ex  parte  Barney  re  Emery,  M.  &  Ch. 
261. 

On  the  application  of  an  equitable  mortgagee,  for 
leave  to  bid,  the  Court  will  not  make  an  order  to 
relieve  him  from  paying  deposit  if  declared  the  pur- 
chaser. Ex  parte  Wileon  re  Malthy,  M.  &  Ch.  1 10. 

Where  there  was  a  deposit  of  titie-deeds  with  a 
written  memorandum,  and  other  deeds  were  substi- 
tuted without  a  fresh  memorandum,  the  equitable 
mortgagee  is  notentiUed  to  his  costs  out  of  tne  pro- 
ceeds of  the  sale.  Ex  parte  Cobham  re  Hall,  8  Law  J. 
Rep.  (N.a)  Bankr.  51;  3  Dea.  609. 

An  equitable  mortgagee  coming  for  a  sale  must 
submit  to  the  whole  jurisdiction;  otherwise  the 
Court  will  not  entertain  his  petition.  Ex  parte  Har- 
rieon  re  Medley,  7  Law  J,  Rep.  (n.s.)  Bankr.  48 ;  3  M. 
&A.506;  3  Dea.  185. 

Where  the  petition*  of  an  equitable  mortgagee 
states  that  the  deposit  took  place  only  nine  days 
before  the  issuing  of  the  fiat,  and  there  is  nothing 
to  rebut  the  presumption  of  fraudulent  preference, 
the  Court  will  not  make  the  usual  order,  but  will 
direct  the  property  to  be  sold,  and  the  proceeds  paid 
into  court,  subject  to  further  order. 
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le  Teeulale,  7  Law  J.  Repi  (s^)  Boadkr.  16;  3  M.  ft 
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An  eqnhahle  mortgagee,  bf  grving 
the  bankjnptey  of  the  mor^^igor  to  the 
to  paj'  their  rent*  to  the  mortgagor,  wiD  not  he 
thereby  entided  to  the  rents  prrnons  to  the 
for  sale.    Ex  parte  BmrreOre  iVtrwea,  7  Law  J. 
(if.8.)  Bankr.  14;  3  3LAcA.4»;  30ca.76L 

An  agreement  to  deposit  a  lease  when  grantei 
which  is  snbsei)nendj  granted,  creates  an  eqnitaUe 
mortgage.     Ex  parte  Orrett  re  Pje,  3  M.  &  A.  1»3l 

An  equitable  mortgaigee  from  a  rcndee  who  has 
not  paid  the  purchase-money,  can  sell  the  bankrupt's 
interest  only,  unless  the  fendor  consents ;  and  the 
Court  win  not  act  till  he  is  senrcd.  Ex  pmrte  Wrigki 
re  Waits,  3  M.  &  A.  49. 

Where  all  parties  agree,  there  is  not  any  nwesaity 
for  an  order  to  sell  an  equitable  mortgage.  Ex  parte 
Whitbread  re  Lf^ftom,  3  M.  &  A.  604;  3  Dea.  31 1. 

Where  there  is  no  memorandum,  but  the  deposit 
of  deeds  was  made  twelve  years  ago,  and  the  bank- 
rupt is  dead,  the  Court  wUi  not  interfere  to  make 
the  common  equitable  mortgage  order.  Ex  parte 
Janes  re  Oliver,  3  M.  ft  A.  152. 

Where  A  and  B,  partners,  were  jointly  indebted, 
and  A  made  an  equitable  mortgage  of  his  separate 
property  as  security,  and  alone  became  bankrupt,  B 
being  solvent,  an  order  for  sale  may  be  made,  but  no 
proof  can  be  allowed  against  A.  Ex  parte  Liogd  re 
Ireland,  3  M.  ft  A.  601 ;  8  Dea.  305. 

Although  an  equitable  mortgagee  gives  notice  to 
die  tenant  to  pay  him  the  rent,  he  does  not  thereby 
entiUe  himself  to  the  rent  accruing  before  the  order 
for  sale.     Ex  parte  Scott  re  Pearson,  3  Dea.  304. 

An  equitable  mortgagee  is  not  entided  to  rents 
before  the  order  of  sale.  Ex  parte  CarUm  re  Berks, 
3  M.  ft  A.  328. 

On  consent,  an  equitable  mortgagee  was  allowed 
to  expend  sums  in  improvements,  and  add  die  amount 
to  his  charge  on  the  premises.  Ex  parte  Staith  re 
Cuntdngton,  3  M.  ft  A.  63 ;  2  Dea.  236. 

An  equitable  mortgage  was  held  to  extend  to  three 
leasehold  houses,  diough  the  leases  of  two  only  were 
deposited,  the  memorandum  of  deposit  being  appli- 
cable to  all  three.  Ex  parte  Edwards  re  Moore,  1 
Dea.  611. 

If  the  agreement  for  an  equitable  mortgage  is  not 
free  from  suspicion,  the  Court  will  not  make  the 
usual  order.  Ex  parte  Nunn  re  Jarmain,  1  Dea.  393. 

(P)  Peotscted  Dealings,  Executions,  aud 

Payments. 

[See  2  ft  3  Vict  c.  11,  and  c.  29.] 

An  execution  was  bond  fide  levied  after  an  act  of 
bankruptcy,  committed  before  the  passing  of  die 
2  &  3  Vict  c.  29,  and  the  fiat  was  dated  and  issued 
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A  trader  ahseoBded  from  his  place  of  bosiness, 
leaving  an  assistant  there,  who,  ftsiid/dr,  but  without 
any  express  older,  sold  certain  goods  of  the  fonner, 
and  received  die  money.  Hare  than  two  months 
afterwards,  a  cnmmfssion  of  bankruptcy  iasned 
against  the  trader,  upon  the  act  of  bankraptcy  com- 
mitted by  his  abseonding: — Held,  first,  that  such 
sale  by  the  assistant  was  a  oonvenion:  secondly,  that 
the  piupqtj  in  die  goods  by  relation  passed  to  the 
assignees,  it  not  having  been  shewn,  on  the  trialy 
that  the  purchaser  had  no  notice  of  a  pri<H'  act  of 
bankruptcy,  so  as  to  bring  the  transaction  within  the 
6  Gcol  4,  c.  16,  s.  81,  or  die  payment  within  section 
82.  Prars<»v.6raAaai,7LawJ.Rep.(H.s.)Q.B.247; 
6Ad.&£.899. 

Where  a  trader,  after  committing  an  act  of  bank- 
ruptcy, was  arrested  under  process  from  a  court  of 
competent  jurisdiction,  by  a  crecUtor,  and  deposited 
a  sum  in  court  i^ider  the  2nd  section  of  the  7  ft  8 
Oea  4,  c  70,  but  foiled  in  complying  with  a  requi- 
site of  the  statute,  inasmuch  as  he  did  not  lodge  the 
sum  required  for  costs;  and  the  creditor,  upon  an 
order  duly  obtained,  took  out  the  money  before  the 
commission  issued, — Held,  dut  such  deposit  of  the 
money  in  court  by  the  trader  amounted  to  a  payment 
under  compulsion  of  legal  process;  andoonsequendy, 
that  the  assignees  were  not  entided  to  recover  back  the 
money  from  the  creditor.  Beynoids  v.  Wedd,  7  Law 
J.  Rep.  (N.8.)  C.P.  244;  4  Bing. N.C. 694;  6  Sc.  699. 

Payments  to  be  protected  by  the  82nd  section  of 
the  Bankrupt  Act,  are  not  necessarily  payments  ta 
money.  Goods  delivered,  not  under  a  contract  of 
sale,  but  in  diminution  of  a  previous  debt,  may  be  a 
payment  within  the  meaning  of  the  statute,  if  the 
transaction  be  bond  fide.  Canning  v.  Wood,  6  Law  J. 
Rep.  (N.S.)  Exch.  112;  2  M.  &  W.  465. 

One  of  the  partners  in  a  bank,  which  was  in  a 
state  of  insolvency,  intending  to  give  a  preference  to 
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his&tlier-m-law,  oommunicatod  to  him  the  state  of 
their  a&in.  The  father-in-law,  besides  his  private 
account,  had  also  an  account  for  an  insurance  com- 
pany, of  which  he  was  a  trustee.  The  bankrupt  did 
not  intend  to  favour  the  insunnce  company,  and  was 
anxious  that  no  commimication  should  be  made  to 
them;  but  his  father-in-law  transmitted  the  infor- 
mation to  them,  and  their  debt  was  drawn  out  by 
cheques,  one  paid  over  the  counter,  and  the  other 
passed  througn  the  clearing-house  before  the  bank 
stopped.  The  other  partners  were  not  acquainted 
wi^  the  fact  of  the  communication  having  been 
made: — Held,  that  the  money  was  not  recoverable 
by  the  assignees  from  the  company  on  the  ground  of 
a  fraudulent  preference.  Belcher  v.  Jonest  6  Law  J. 
Rep.  (N.8.)  Exch.  89;  2  M.  &  W.  2^8. 

Two  parmert,  F  and  S,  having  joint  and  separate 
creditors,  became  embarrassed,  and  called  meetings 
of  their  yotn/  creditors,  with  whom  they  entered  into 
an  arrangement  by  deed,  by  which  they  were  to  pay 
4ff.  Sd.  in  the  pound,  at  stipulated  times,  and  they 
were  to  assign  property,  life  policies,  &c.,  to  the 
defendants,  as  trustees  for  the  joint  creditors.  The 
traders  were  also  to  retain  the  stock,  debts,  &c.,  and 
carry  on  their  business  for  the  purpose  of  enabling 
them  to  meet  the  instalments,  upon  the  payment  of 
which  they  were  to  be  released  from  all  respon- 
sibility ;  but  if  they  failed  in  the  performance,  their 
liability  remained  until  .the  whole  was  discharged. 
The  separate  creditors  were  no  parties  to  this  arrange- 
ment. The  traders  paid  two  instalments,  but  could 
not  pay  the  third;  upon  which  the  defendants, 
trustees  under  the  deed,  possessed  themselves  of  all 
the  goods,  effects,  papers,  &c.,  of  the  traders.  A 
fiat  was  issued  on  the  petition  of  one  of  the  private 
creditors  of  F,  nearly  two  years  after  the  date  of 
the  deed  between  the  traders  and  the  joint  creditors. 
In  trover  by  the  assignees  under  the  conunission 
against  the  defendants,  trustees  to  the  deed,  to  re- 
cover the  value  of  the  life  policy  of  F, — Held,  that 
the  assignment  from  the  traders  to  the  joint  creditors 
was  not  fmudulent,  with  an  intent  to  delay  or  defeat 
creditors ;  neither  could  it  be  said  to  be  made  in 
contemplation  of  bankruptcy,  as  its  object  was  to 
enable  the  traders,  by  allowing  them  to  retain  their 
stock,  fire,  to  continue  their  business.  Abbot  v. 
Burbidge,  5  Law  J.  Rep.  (n.s.)  C.P.  117;  2  Bing. 
N.C.  444. 

L  and  C,  traders,  having  stopped  payment  on  the 
28rd  of  November,  gave  upon  the  27th  of  that 
month  an  order  to  W,  acceptor  for  their  accommoda- 
tion of  two  bills  not  then  due,  upon  the  defendants, 
for  a  certain  sum  to  meet  the  acceptances;  the 
money  to  be  advanced  upon  certain  silks  of  the 
traders,  then  in  the  possession  of  the  defendants. 
The  order  was  duly  attended,  and,  according  to  an 
agreement  between  W  and  the  defendants,  the 
money  was  to  remain  in  the  hands  of  the  latter  until 
the  acceptances,  to  meet  which  it  was  given,  became 
due,  and  a  cheque  was  then  given  pro  formd.  The 
order,  though  originally  given  by  the  traders  to  W 
on  the  27t]^  was  dated  the  13th  of  November,  and 
was  entered  in  the  traders'  books  as  of  such  date. 
The  fiat  was  issued  against  the  bankrupts  on  the 
6th  of  December,  and  the  payments  were  made  by 
the  defendants  to  W  on  the  6th  and  14th,  to  meet 
the  bills  which  then  fell  due  respectively.  In  an 
action  by  the  assignees  against  the  defendants,  for 


money  paid  for  their  use,  tlie  jury  found  that  the 
order  was  given  to  W  by  way  of  fraudulent  prefer- 
ence, and  in  contemplation  of  bankruptcy : — Held, 
that  the  assignees  were  entitled  to  recover,  as  the 
payments,  having  been  made  after  the  fiat,  were 
made  after  notice  of  bankruptcy,  and  were  not 
within  the  protection  of  section  82  of  the  Bankrupt 
Act 

Held  also,  that  knowledge  by  the  defendants,  of 
the  fraud  between  the  traders  and  W,  was  inmiate- 
rial,  as  affecting  the  rights  of  the  assignees,  and, 
therefore,  that  it  was  unnecessary  for  the  jury  to 
find  as  to  that  question.  Green  v.  ffhite,  5  Law  J. 
Rep.  (n.s.)  C.P.  326;  3  Bing.  N.C.  59. 

To  enable  the  assignees  to  recover  money  paid  to 
a  creditor  of  a  bankrupt,  as  having  been  paid  fraud- 
ulently, and  in  contemplation  of  bankruptcy,  the 
payment  must  be  proved  to  have  been  made  in 
contemplation  of  such  result :  actual  insolvency,  or 
contemplation  of  insolvency,  at  the  time  of  the 
payment,  will  not  suffice.  JtJdneon  v.  BrmdaU,  5 
Law  J.  Rep.  (n.s.)  C.P.  73;  2  Bing.  N.C.  225. 

By  the  7  Geo.  4,  c.  46,  s.  15,  the  Governor  and 
Company  of  the  Bank  of  England  may  empower 
agents  to  carry  on  the  trade  and  business  of  bank- 
ing for  and  on  their  behalf;  and  where  notice  of  an 
act  of  bankruptcy  having  been  committed  by  N, 
was  given  to  the  Bank  of  England,  in  London,  on 
March  16th  and  April  8th,  and  on  the  12th  of  April 
two  bank  post  bills,  indorsed  in  blank,  were  de- 
livered by  N  to*  S,  that  he  might  obtain  cash  for 
them  from  the  branch  bank,  at  Gloucester,  and  S, 
being  acquainted  with  the  agent  there,  obtained  cash 
for  the  bUls  from  the  branch  bank,  and,  by  the 
direction  of  the  agent,  indorsed  the  bills, — "  Pay 
the  Governor  and  Company  of  the  Bank  of  Eng- 
land :" — Held,  first,  that  these  bills  could  not  be 
considered  as  having  been  presented  for  pa3rment  to 
the  branch  bank ;  because,  although  the  act  makes 
bills  issued  by  the  branch  bank  payable  there,  as 
well  as  in  London,  it  does  not  mdce  bills  issued  in 
London  payable  at  the  branch  banks;  and  they 
must  be  considered  as  having  been  presented  for 
change,  as  at  any  other  banker'a  But,  whether 
the  payments  were  made  by  way  of  purchase  of  the 
bills,  or  in  discharge  of  the  defendants*  liability  as 
acceptors,  they  were  not  protected  by- the  82nd 
section,  such  previous  notice  of  the  act  of  bank- 
ruptcy having  been  given  to  the  Bank  of  Eng- 
land. 

The  taking  of  a  bsnk  post  bill,  for  which  cash  is 
given  at  the  time,  from  a  party  who  has  conmutted 
an  act  of  bankruptcy,  is  equally  within  the  ptotection 
of  the  82nd  section  of  6  Geo.  4,  c.  16,  as  a  purchase 
of  goods  for  ready  money,  the  party  taking  it  having 
notice  of  the  act  of  bankruptcy.  Willis  v.  the  Bank 
rf  England,  5  Law  J.  Rep.  (n.s.)  K.B.  73;  4  Ad.  & 
K.21;  5N.&M.478. 

A  payment  for  goods  purchased  of  a  bankrupt 
just  before  his  banlmiptcy  is  not  protected  by  section 
82  of  6  Geo.  4,  c.  16,  if  tiie  purchaser  knows  of  the 
bankrupt's  circumstances,  or  has  means  of  knowing 
them,  of  which  he  does  not  avail  himself.  Dewu  v. 
Fenabks,  3  Bing.  N.C.  400 ;  4  Sc.  123. 

(Q)    DiVIDENIM. 

The  indorsement,  by  the  executor  or  administra- 
tor of  a  deceased  cr^tor,  of  the  accountant's  cheque 
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{b)  Rigkti  tmd  LmMthe*. 

A  ft  B,  partnen^  are  joindy  indebted  to  C.  A 
beeomet  bankrapt,  and  C  proves  hit  debt  under  the 
iat,  and  receifet  a  diridend.  C  dien  brings  his 
joint  aetion  againtt  A  ft  B,  for  the  same  debt : — 
Held,  that  die  plaintiff  mutt  indemnify  the  bank- 
nipt  against  all  the  ezpentes  of  the  action,  to  what- 
ercr  point  it  might  be  carried.  E*  partt  Stemtvn, 
9  Law  J.  Rep.  (n.8.)  Bankr.  40;  s.  c.  £x  parte  SUm- 
«M^lM.D.ftD.273. 

A  petitioD  that  the  bankrupt  might  be  at  liberty 
to  attend  aiQudicadon  by  counsel  was  refused,  but 
the  petition  reltined  with  stay  of  adrertisement  of 
bankiuptcy,  the  petitioner  applying  instinter  for 
atuperoedeaa.  JSrporfeFeaflhpireFeaftefjM.  ftCh. 

68. 

A  court  of  law  hat  no  power  to  ttty  proceedings 
in  an  aetion  by  a  creditor,  who  has  sued  out  a  fitt 
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in  baokraptcy  against  the  defisndant  JLasuford  ▼. 
Barrett,  8  Law  J.  Rep.  (n.8.)  Exch.  254;  7  DowL 
P.C.807. 

Where  ti&e  bankrupt  was  arrested  by  the  messen- 
ger upon  a  wmmem,  without  any  warrant,  and 
bnught  before  the  eonumssionem  for  ezAmination, 
by  whom  he  was  committed  for  not  answering 
sadsfiMtorily,  the  Court  ordered  his  discharge  on 
the  gnmnd  of  ixregulaiity  —  dukiiamte  Sir  O.  Rose. 
£x  jmrte  JameM,  8  Law  J.  Rep.  (h.b.)  Bai^c  49$ 
M.  &Ch.  16£;  3D6a.518. 

Case  where,  alter  a  lengthened  imprisonment  for 
not  answering  satisfactorily,  the  Coart  permitted 
the  bankrupt  to  be  brought  before  the  cammissioneis 
at  the  expense  of  the  estate.  Ex  parte  Cro*»ieyt  8 
Law  J.  Rep.  (n.b.)  Banki.  26;  M.  &  Ch.  40;  8  Dea. 
492. 

The  appointment  of  a  meeting  to  take  the  hwt 
examination  of  a  bankrupt  at  his  request,  after  the 
forty- second  day,  his  examination  having  been  ad- 
journed previously  sine  die,  does  not  operate  as  a 
protection  between  the  time  of  appointing  the  meet- 
mg,  and  the  day  appointed  to  take  such  examination. 
Ex  parU  Baileu  re  BaH^y,  7  Law  J.  Rep.  (n.s.) 
Bankr.  17;  8  M.  &  A. 408;  8  Dea.  48. 

A  bankrupt's  foture  proptety  is  vested  in  the 
assigrnees  under  the  second  eommission,  and  a  person 
becoming  bankrupt  athird  time  has  no  right  to  sue 
for  a  debt,  although  his  assignees  do  not  interfere. 
Yotaig  V.  Rithwortk,  7  Law  J.  Rep.  (n.8.)  Q.B.  267; 
8  Ad.  &  £.470t  8  N.  &  P.  685. 

The  Court,  on  granting  a  fiat,  issued  against  a 
trader  residing  in  Oxford,  to  be  executed  befbse  a 
conmiissioner  in  town,  made  the  petitioning  creditor 
todertake  to  pay  dte  bankrupt's  travelliiig  expenses. 
Ex  parte  Lawten  re  Margette,  7  Law  J.  Rep.  (n.s.) 
Bankr.  4L 

The  Court  will  not  interfere  on  motion  to  dis- 
charge a  certificated  bankrupt,  who  has  been  arrested 
and  has  given  bail.  Seem,  if  in  custody.  Summera  v. 
/MMf ,  8  M.  &  A.  400. 

An  uncertificated  bankrupt  may  present  a  peti- 
tion in  another  bankruptcy.  Ex  parte  Sayer  re 
irirtfA/,2Dea.49L 

The  Court  will  order  a  bankrupt  to  Join  in  a  con- 
T^anoe  under  the  78th  section  of  6  Geo.  4,  c  16, 
aa  of  course,  unless  he  is  disputing  the  validity  of 
the  fiat  Ex  parte  Brewn  re  Armittead,  6  Law  J.  Rep. 
(N.a.)  Bankr. 99;  8M.&A.262;  2Dea.479. 

Assignees,  upon  request  of  the  bankrupt,  must 
give  him  a  copy  of  all  their  accounts.  A  previous 
application  to  the  commissioner  is  not  necessary. 
Ex  parte  Emerson  or  Emmerson,  6  Law  J.  Rep.  (n.s.) 
Bankr.  62;  3  M.  &  A.  138;  2  Dea.  156. 

The  bankrupt  was  permitted  to  attend  an  inquiry 
before  the  registrar  as  to  the  propriety  of  a  prosecu- 
tion which  had  been  instituted  against  him.  Exparte 
Camming  re  Cavinagh,  3  M.  &  A.  29;  2  Dea.  93. 

The  Court  is  not  compelled,  on  finding  that  a 
commission  has  been  fraudulently  and  mall'eiously 
soed  out,  to  assign  the  bond,  but  may  order  an 
inquiry  to  ascertain  the  amount  of  damages  sus- 
tained. Ex  parU  HaU  re  HaU,  6  Law  J.  Rq».  (n.s.  ) 
Bankr. 25;  2M.&A.518;  lDea.d48. 

A  bankrupt  is  not  bound  by  acts  ^  acqwesoenoe, 
when  he  is  ignorant  of  his  rights. 

The  Court  wiU  not  make  any  order  flw  an  allow- 
ance to  the  bankrupt,  fer  the  purpose  of  meeting 
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the  expenses  of  an  issue  to  try  the  validity  of  the 
commission,  unless  the  assignees  consent  Ex  parte 
Chambers  re  Chambers^  1  Dea.  197. 

A  bankrupt  was  restrained  from  availing  himself 
of  a  sequestration  obtained  by  him  before  his  bank- 
ruptcy of  the  profits  of  a  rectory.  Ex  parte  HaU  re 
/otffon,  lDea.87;  2M.&A392. 

A  bankrupt  is  entitled  to  his  discharge  from 
prison,  notwithstanding  he  has  neglected  to  plead 
nis  bankruptcy,  and  has  given  a  cognovit  payable  at 
a  time  subsequent  to  that  at  which  the  plaintiiT 
might  haveobtained Judgment  Oswald  r,  Wiliiams, 
5DowLP.C.  159. 

(c)  AUowanee* 

Where  a  bankrupt's  petition  for  his  allowance  is 
resisted,  on  the  ground  that  he  has  in  his  hands 
money  of  ^e  estate  unaccounted  for,  which  he  re- 
ceived in  respect  of  the  management  of  his  business, 
Ibrthe  benefit  of  Ms  creditors;  on  a  reference  to 
the  commissioners,  as  to  how  much  is  due,  he  is  not 
entitled  to  set  off  any  sums  due  to  him  from  the 
assignees,  for  personal  services  or  goods  supplied, 
&c.  since  his  certificate — ^but  only  sums  actually 
paid  by  him,  with  the  authority  of  the  assignees, 
express  or  impfied :  the  rest  is  matter  of  personal 
action  between  him  and  the  assignees.  Ex  parte 
Cooper,  6  Law  J.  Rep.  (n.s.)  Bankr.  6 ;  3  M.  &  A.  137 ; 
2  Dea.  41. 

If  the  commismoner  order  an  allowance,  he  may 
sign  it  alter  the  choice  of  assignees ;  and  if  it  is  made 
with  the  consent  iA  the  assignees  they  cannot  after- 
wards object  that  there  are  not  funds.  Ex  parte 
Stephenson,  SM.&  A.  606;  3  Dea.  811. 

Where  the  estate  is  got  in,  and  a  sufficient  divi- 
dend declared  to  entitle  a  bankrupt  to  his  allowance 
on  the  second  dividend  meeting  under  the  1 09th 
section,  such  dividend  may  be  a  final  one  fbr  the 
purpose  of  the  bankrupt's  allowance,  although  the 
conunissioners  have  not  declared  it  to  be  one.  Ex 
parte  Cooper,  5Law  J.  Rep.  (n.s.)  Bankr.  49;  2  M.  & 
A.  689;  2Dea.4L 

(S)  Certipicatb. 
(a)  Jn  general 

Where  creditors  have  agreed  to  a  supersedeas 
under  a  compromise  before  the  choice  of  assignees 
— the  meeting  for  the  choice  having  been  adjourned 
— ^the  comnussioner  has  no  right  to  withhold  his 
certificate  until  die  f^s  of  20/.  and  lOL  payable 
under  the  1  &  2  Will.  4,  c  56,  ss.  46  and  56,  are  paid ; 
and  the  Court  will  proceed  without  his  certificate,  if 
he  should  refrise  to  grant  it  Ex  parte  Green,  9  Law 
J.  Rep.  (n.s.)  Bankr.  29;  1  M.  D.  &  D.  174. 

The  next  friend  of  the  bankrupt  may  make  the 
usual  affidavit  of  the  bankrupt's  certificate  of  con- 
formity, the  bankrupt  having  duly  surrendered, 
passed  his  last  exammation,  and  obtained  his  cer- 
tificate, but  having  been  a  lunatic  for  the  last  two 
years.  Ex  parte  Roberts  re  Roberts,  9  Law  J.  Rep. 
(N.S.)  Bankr.  25;  M.&Ch.  658. 

An  alteration  in  the  date  of  the  certificate  is  not 
fatal,  but  allowed  to  be  explained  by  affidavit  Ex 
parte  Brown,  M.  8s  Ch.  861. 

A  bankrupt  who  has  giren  money  to  a  creditor  to 
iadnee  him  to  sign  his  certificate,  cannot  obtain 
snothsorecitifieate  Wore  the  first  has  been  caneelled, 
by  order  of  the  Court 
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Semble — The  commissioner,  haTing  signed  a 
bankrupt's  certificate,  has  no  power  to  sign  a  second, 
unless  the  first  has  been  cancelled,  or  sent  back  to 
him  to  review.  Ex  parte  Myer*  re  Mams,  6  Law  J. 
Rep.  (ir.8.)Bankr.  28;  3M.&A.30;  2Dea.96. 

The  affidavit  verifying  a  signature  to  a  certificate 
in  Scotland  may  be  sworn  before  a  magistrate  there. 
Ex  parte  Groweock  re  Pogh,  3  M.  &  A.  21 ;  2  Dea.  78. 

Attestation  of  the  commissioners'  signature  to 
the  certificate  dispensed  with.  Ex  parte  Cundey,  5 
Law  J.  Rep.  (n.8.)  Bankr.  27. 

On  an  application  to  discharge  a  defendant  out  of 
custody,  on  the  ground  that  he  has  obtained  his 
certificate  under  a  fiat  of  bankruptcy,  it  should  ap- 
pear by  affidavit  that  the  certificate  has  been  in- 
rolled.     Oswald  V.  JVillianu,  5  Dowl.  P.C.  159. 

(ft)  Slaying, 

[  Ex  parte  Bum  re  leaaCf  3  Dig.  Law  J.  83 ;  6  Law 
J.  Rep.  (n.s.)  Bankr.  1.  Ex  parte  Perring^  3  Dig. 
Law  J.  83;  5  Law  J.  Rep.  (n.s.)  Bankr.  17;  1  Dea. 
266.] 

Where  a  composition  has  taken  place,  and  has 
not  been  carried  into  effect  for  ten  years,  the  Court 
will  send  it  back  again  to  the  conomissioners  to 
review  their  certificate.  Ex  parte  MirandOf  8  L  aw 
J.  Rep.  (n.8.)  Bankr.  52;  s.  c.  Ex  parte  Marindin, 
M.  &  Ch.  282. 

Unsettled  partnership  accounts  are  no  ground  to 
stay  certificate,  except  the  delay  is  imputable  to  the 
bankrupt  Even  where  the  certificate  is  improperly 
signed  oy  the  creditors,  it  is  no  ground  to  withhold 
it,  except  there  is  fraud  on  the  part  of  the  bank" 
rupt  Ex  parte  May  re  MiUachy,  8  Law  J.  Rep.  (n.s.) 
Bankr.  1 ;  M.  &  Ch.  18;  S  Dea.  382. 

Petition  to  stay  certificate  attested  thus,  **  Witness 
A  B,  solicitor  for  the  petitioners,"  held  good. 

Quare — Whether  a  petition  to  stay  a  certificate 
holds  good  before  the  certificate  has  been  allowed  or 
signed. 

The  certificate  cannot  be  stayed  for  misconduct 
anterior  to  the  bankruptcy.  Ex  parte  anARe  Stocken, 
M.&Ch.232;  3  Dea.  610. 

If  a  defendant  is  guilty  of  unreasonable  delay  in 
availing  himself  of  his  certificate  in  an  action  for  a 
debt  barred  by  the  certificate,  the  Court  will  not 
relieve  him  by  staying  proceedings. 

An  action  on  an  annuity  deed  was  conunenced 
against  a  defendant  in  May  1839.  A  fiat  issued 
against  him  in  June  in  that  year,  and  he  obtained 
his  certificate  in  December.  In  July,  he  pleaded 
non  est  factum.  In  January  following  he  applied  to 
a  Judge  to  be  allowed  to  plead  his  certificate  puis 
darrein  continuance,  and  was  refused.  In  March  he 
applied  again  at  chambers,  without  success,  and 
the  plaintiff"  obtained  a  verdict  at  the  following 
assizes,  and  afterwards  signed  judgment  The  de- 
fendant applied  to  the  Court  to  stay  proceedings 
pursuant  to  6  Geo.  4,  c.  16,  s.  121,  and  die  applica- 
tion was  refused.  Sharp  v.  D^Almaine,  8  Dowl.  P.C. 
064. 

The  Court  will  not  stay  the  bankrupt's  certificate 
until  the  determination  of  an  action  brought  by  the 
petitioner  against  a  third  party,  for  the  purpose  of 
realizing  a  portion  of  his  debt,  where  the  petitioner 
4id  not  Appear  to  bare  used  due  diligence  in  proving 
Ch#  MiiMiiMler  of  hif  debt  Ea  part$  Pheaeant  rs 
thffUfoodt  8  Dea.  628. 


Where  the  commissioners  permit  a  bankrupt  to 
pass  his  examination  on  condition  of  his  furnishing 
a  more  full  and  satisfactory  account,  and  afterwards 
sign  his  certificate  without  ascertaining  whether  he 
has  furnished  such  account,  the  certificate  will  be 
sent  back  to  them  to  review,  if  a  case  of  contradic- 
tory evidence  arise  on  a  petition  to  stay  for  conceal- 
ment 

An  affidavit  on  mere  information  and  belief,  is  not 
8uffi(;ient  on  a  petition  to  stay  a  certificate.  Ex  parte 
Kimherley  re  Ailday,  6  Law  J.  Rep.  (n.s.)  Bankr. 
63;  3M.&A.235;  2  Dea.  412. 

In  petitions  to  stay  the  certificate,  the  Court  will 
not  relax  the  general  order  requiring  affidavits  to 
be  filed  at  the  time  the  petition  is  presented.  Ex 
parte  HeUingt  ri  Young,  6  Law  J.  Rep.  (n.s.)  Bankr. 
27;  3M.  &A.  147;  2Dea.l52. 

Semble,  when  the  petitioner  seeks  also  to  prove,  the 
assignees  must  be  served.  Id.  and  Ex  parte  May, 
supra. 

If  on  a  petition  to  stay  the  certificate  in  order  to 
prove,  the  assignees  are  not  served,  the  petition  will 
be  dismissed.  Secus,  if  there  be  any  additional  cause 
for  staying,  suchaa  Uie  misconduct  of  the  bankrupt 
Ex  parte  Woodroffe  re  Wooton,  3  M.  &  A.  14 ;  2  Dea.  7 1. 

If  the  allegation  ill  a  petition  to  stay  the  certi- 
ficate is  positive,  while  the  affidavit  in  support  by 
the  petitioner  states  information  and  belief  only,  but 
another  affidavit  in  support  by  a  third  person  states 
the  fact  positively,  it  is  sufficient,  and  an  issue  to 
try  the  fact  will  be  directed.  Ex  parte  F^fe  re  Phihhs, 
2M.&A.  574;  1  Dea.  418. 

(c)  Effect. 

The  Court  will  not  discharge  a  bankrupt  out  of 
custody,  upon  the  mere  production  of  the  inrolment 
of  his  certificate:  there  must  be  some  affidavit  to 
verify  it 

Where,  pending  an  action,  the  defendant  gave  a 
cognovit,  payable  at  a  certain  date,  and  before  that 
time  expired  a  fiat  issued  against  him,  it  was  held, 
that  the  certificate  obtained  under  that  fiat,  after 
the  cognovit  had  expired,  was  a  bar  to  it  Osbom  v. 
Williamson,  5  Law  J.  Rep.  (n.s.)  Exch.  243 ;  1  M.  & 
W.  550;  1T.&G.985. 

The  enactment  of  the  6  Geo.  4.  c.  16,  s.  127,  that 
where  a  person  who  has  obtained  his  certificate  shall 
again  become  bankrupt,  and  his  estate  shall  not  pay 
I5s.  in  the  pound,  his  future  efifects  shall  vest  in  his 
assignees,  applies  only  to  bankruptcies  happening 
after  the  passing  of  tiie  act  Guthrie  v.  Boucher,  8 
Sim.  248. 

(T)  Pleading. 

To  an  action  of  assumpsit,  for  200/.  for  goods  sold 
and  delivered,  and  upon  an  account  stated,  the  plea 
stated  an  agreement  (under  section  8  of  6  Geo.  4, 
c.  16,)  between  the  plaintiff',  who  was  the  petitioning 
creditor,  and  the  defendant,  against  whom  a  fiat  had 
issued,  before  any  abjudication  of  bankruptcy,  to 
deliver,  and  the  delivery  of,  two  bills  of  exchange  by 
the  defendant,  as  a  security  to  the  plaintiff  for  a  part 
of  his  debt,  in  consideration  of  his  abandoning  his 
proceedings  under  the  fiat  The  plea  did  not  aver 
that  the  plaintiff' had,  or  could  have,  received  more 
in  the  pound  than  the  othe^  creditors ;  nor  that  the 
defendant  had  not  assets  (o  satisfy  all  the  creditors ; 
nor  that  the  original  fiat  had  been  proceeded  with, 
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or  that  any  other  had  issued : — Held,  upon  special 
demurrer  to  the  plea,  that  it  was  no  answer  to  the 
action.  Daoh  v,  HokUngy  9  Law  J.  Rep.  (m.s.)  Q.B. 
111;  SP.&D.413. 

In  a  plea  to  an  action  for  a  debt,  that  the  same  is 
forfeited  under  the  6  Geo.  4,  c  16,  s.  8,  by  reason  of 
the  plaintiff's  having  accepted  a  payment  and  secu- 
rity after  the  issuing  of  a  fiat  against  the  defendant, 
whereby  he  might  receive  more  in  the  pound  than 
the  other  creditors,  it  must  be  shewn,  that  there  were 
other  creditors  at  the  time  of  such  acceptance ;  an 
averment  of  their  existence  at  the  time  of  the  agree- 
ment, is  not  enough.  Davis  v.  Holding,  8  Law  J. 
Rep.  (K.S.)  aB.  14 ;  3  P.  &  D.  413. 

In  an  action  by  the  assignees  of  a  bankrupt  for 
not  accepting  shares  in  the  Great  Western  Railway, 
which  the  bankrupt  had  contracted  to  convey  at  a 
time  which  happened  subsequently  to  his  bank- 
ruptcy, averring  a  tender  of  the  certificates  of  such 
shares  by  the  plaintiff — the  defendant  pleaded,  first, 
that  there  was  no  act  of  bankruptcy ;  second,  that 
the  only  act  of  bankruptcy  was  concerted  between  the 
bankrupt  a^^d  the  petitioning  creditor ;  third,  that  the 
plaintiffs  were  not  proprietors  of  the  shares ;  fourth, 
that  they  did  not  tender  certificates  of  the  shares. 
Qiuere,  whether,  as  the  delivery  was  subsequent 
to  the  bankruptcy,  this  was  "  a  debt  or  demand  for 
which  the  bankrupt  might  have  sustained  an  action," 
within  the  meaning  of  6  Geo.  4,  c.  16,  s.  92,  so  as  to 
make  the  depositions  conclusive  evidence  of  the 
matters  therein  contained.  But  even  if  it  were  such 
a  debt  or  demand — wmbiCf  that  evidence  might  be 
given  to  shew  that  the  act  of  bankruptcy  therein 
stated  was  concerted.  Semble^  that  the  second  plea 
would  not  be  good  on  a  motion  for  judgment  Tton 
obstante  veredicto,  because  every  concerted  act  of 
bankruptcy  is  not  necessarily  InviJid.  Hare  v.  Warmg, 
7  Law  J.  Rep.  (n.s.)  Exch.  118;  3  M.  &  W.  362. 

(U)  Evidence. 

(a)  In  general 

Proceedings  in  a  Chancery  suit  between  the  as- 
signees and  a  surety  on  a  bond,  are  admissible  in 
evidence,  on  a  question  on  petition  between  the  as- 
signees and  the  principal — temble.  Ex  parte  Walker 
re  Fidgetm,  3  Dea.  672. 

On  a  petition  to  annul  by  the  bankrupt,  for  want 
of  an  act  of  bankruptcy,  the  respondents  must  prove 
the  affirmative. 

On  a  reference  back  to  the  commissioner  to  review 
adjudication,  any  new  depositions  then  taken  will 
be  evidence  to  support  the  fiat  E*  parte  Welden,  3 
M.&A.493;  3 Dea.  240. 

On  an  issue  ordered,  whether  the  bankrupt  lost 
20^  on  a  particular  day,  evidence  cannot  be  given 
of  gaming  on  any  other  day.  Ex  parte  Fife  re  Phibbe, 
2  M.  &  A.  574. 

A  rule  of  Q.B.  made  on  an  action  in  that  court, 
cannot  be  read  on  a  petition  in  bankruptcy,  without 
being  verified  by  affidavit  and  notice  of  the  inten- 
tion to  read  it  being  given.  Ex  parte  Chambert,  1 
Dea.  197. 

(b)  4ffidavits, 

Usual  rule  as  to  time  to  answer  affidavits  recently 
filed.    Ex  parte  Gaittkell  re  King,  M.  &  Ch.  160. 

On  an  affidavit  that  the  respondents  are  unable 
to  procure  an  affidavit  from  a  material  witness,  the 


Court  will  give  time  to  subpoena  such  witness  for 
vwd  voce  examination. 

A  petition  to  reverse  the  abjudication,  presented 
after  the  two  months  have  expired,  if  it  go  to  the 
whole  merits,  will  be  entertained  under  the  general 
jurisdiction.  Ex  pnrte  Fields  7  Law  J.  Rep.  (n.s.) 
Bankr.  17 ;  3  M.  &  A.  375 ;  3  Dea.  24. 

The  mere  circumstance  of  a  petition  being  ordered 
to  stand  over,  on  the  application  of  a  party,  does  not 
prevent  that  party  from  filing  fresh  affidavits.  Ex 
parte  WorthtngUm  re  Oulton,  8  Dea.  332. 

Where  an  affidavit,  in  answer  to  a  petition,  re- 
ferred to  certain  exhibits,  which  did  not  appear  to 
be  mutual  accounts  or  documents  between  the  parties, 
the  Court  refused  an  application  of  the  petitioner  to 
have  copies  of  them  furnished  to  him  before  the 
hearing  of  the  petition.  Ex  parte  Parr,  3  Dea.  607. 

The  affidavit  on  a  motion  for  substituted  service, 
must  state  that  the  party  wilfully  keeps  out  of  the 
way  to  avoid  service,  and  is  not  to  be  found.  Ex 
parte  BUxndy  re  Fatter,  2  M.  &  A.  24 ;  4  D.  &  C.  5 18. 

The  Court  will,  except  in  very  urgent  cases,  hear 
a  case  on  the  affidavits  first,  before  it  puts  a  party 
to  the  expense  of  a  vivd  voce  examination.  Ex  parte 
Lewie  re  Chifney,  6  Law  J.  Rep.  (n.s.)  Bankr.  48. 

(c)   Vivd  voce  Examinations. 

Two  vivd  voce  examinations  are  not  granted,  because 
the  witness,  having  previously  given  information, 
refuses  to  make  affidavit,  since  affidavit  as  to  infor- 
mation by  A  B,  and  belief,  lets  in  facts,  unless  con- 
tradicted by  A  B.  Fix  parte  Goodbody  re  Freeman, 
M.  &  Ch.  283. 

Practice  of  the  Court  of  Review,  as  to  directing  a 
vivd  voce  examination.  Ibid,  and  Ex  parte  Tate,  3 
Dea.  516. 

A  person  cannot  depose  vivd  voce  to  having  served 
a  petition,  unless  the  petition  which  he  served  is 
produced.  Ex  parte  Bolton  re  Johnson,  3  M.  &  A.  246. 

Where  both  parties  agree,  that  a  vivd  voce  exami- 
nation is  necessary,  it  will  be  ordered.  Ex  parte 
Biggs  re  Worth,  3  M.  &  A.  152,  and  328. 

On  a  vivd  voce  examination  affidavits  may  be  read. 
Ibid.  153. 

{d)  In  Proceedings  under  the  Fiat. 

On  a  petition  by  the  bankrupt  to  annul  a  fiat,  an 
affidavit,  stating  the  substance  of  the  examination  of 
a  third  person  before  the  commissioners,  cannot  be 
read :  dissentiente  Sir  G.  Rose.  Ex  parte  Newatl  re 
Neufall,  3  M.  &  A.  666 ;  3  Dea.  333. 

Although  an  examination  taken  before  the  com- 
missioners, may  be  read  as  an  admission  against  the 
party,  if  he  alone  is  concerned  in  the  result  of  the 
petition,  yet,  if  there  is  another  party  interested  in 
the  result,  it  cannot  be  read  against  such  last-men- 
tioned party.  Ex  parte  Wilkes  re  Tarrant,  2  Dea.  1. 

On  a  petition  to  prove,  examinations  before  com- 
missioners, taken  in  the  absence  of  the  party  to  be 
affected,  cannot  be  read  as  evidence,  unless  notice  to 
read  them  has  been  given.  Ex  parte  Bignold  re 
Brereton,  2  M.  &  A.  633 ;  1  Dea.  7 12. 

The  examination  of  a  third  party  before  the  com- 
missioner, which  is  taken  behind  the  back  of  the 
bankrupt,  caimot  be  read  in  evidence  on  the  bank- 
rupt's petition  to  supersede,  but  the  Court,  for  its 
own  satisfaction,  has  a  right  to  look  at  it 

A  party  has  no  right  to  read  a  document  in  evi- 
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dence,  merely  because  he  has  ofleied  the  other  side  a 
copy  of  it;  nor  caii  his  counsel  on  the  hearing  of  the 
petition  dohypothetically,  what  he  cannot  do  directly. 
£x  parte  Chambers  re  Chambert,  1  Dea.  197. 

Where  notice  of  an  intention  to  read  an  examina- 
tion is  senredi  the  party  on  whom  the  notice  is 
senred  may  have  copies  on  pajdng  the  expenses, 
and  may  answer  it  by  an  affidavit,  if  necessary,  or 
apply  for  a  vivd  voce  examination  of  the  party.  Ex 
parte  Croahie  re  Kidder ^  5  Law  J.  Rep.  (n.s.  )  Bankr.  7 ; 
2  M.  &  A.  893 ;  s.  c.  £jt  parte  Crotsley,  1  Dea.  107. 

Where  it  is  the  intention  of  a  party  to  read  the 
depositions,  he  must  give  notice,  and  tender  copies 
of  such  depositions ;  otherwise  the  Court  will  not 
permit  them  to  be  read.  Ex  parte  TkirkiU  or  ThurkiU, 
re  Durrani t  6  Law  J.  Rep.  (n.s.)  Bankr.  40 ;  2  M.  & 
A.  672;  2  Dea.  9. 

(e)  In  Actions. 

The  plaint!^  on  the  recommendation  of  a  trader, 
sent  certain  woollen  stufis  to  a  dyer,  informing  him 
at  the  same  time,  that  the  trader  would  call  and  give 
directions  respecting  them.  The  trader  called  ac- 
cordingly, gave  directions,  and  became  bankrupt, 
upon  which,  the  assignees  seized  the  goods  under 
the  72nd  section  of  the  6  Geo.  4,  c.  16.  In  trover 
by  the  plaintiff  against  them,  for  the  value  of  the 
goods, — Held,  that  the  directions  given  by  the  trader 
to  the  dyer  were  admissible  in  evidence  for  the  de- 
fendants, to  shew  the  capacity  in  which  the  trader 
gave  the  directions,  whether  as  reputed  owner,  or 
merely  as  the  agent  of  the  plaintiff.  Sharpe  v.  News- 
holme,  9  Law  J.  Rep.  (n.s.)  C.P.  211 ;  5  Bing.  N.C. 
713;  8Sc2L 

In  an  action,  by  the  assignees  of  a  bankrupt,  for 
money  had  and  received,  and  notice  by  the  defendant 
of  his  intention  to  dispute  the  act  of  bankruptcy : — 
Held,  that  proof  by  the  assignees  of  the  act  of  bank- 
ruptcy before  the  receipt  of  the  money  was  suffl- 
eient  under  the  90di  section  of  the  6  Geo.  4,  c.  16, 
and  that  it  was  not  incumbent  on  them  to  prove  a 
good  petitioning  creditor's  debt  at  the  time  of  such 
act,  there  appearing  to  be  but  one  act  of  bankruptcy 
committed,  and  the  assignees  not  endeavouring  to 
establish  their  title  by  relation  under  any  other. 
Porter  v.  Walker,  9  Law  J.  Rep.  (n.s.)  C.P.  334;  1 
M.&G.686;  iSc.  N.R.568. 

In  trover  against  the  defendants,  by  the  assignees 
of  a  bankrupt,  for  the  vslue  of  certain  goods,  evi- 
dence of  the  return  by  other  creditors,  after  the  fiat 
had  issued,  of  goods  which  they  had  received  from 
the  bankrupt  before  the  fiat,  and  before  the  goods 
had  been  delivered  to  the  defendants,  is  not  admis- 
sible to  prove  the  delivery  of  the  goods  to  the  defen- 
dant an  act  of  bankruptcy.  Backhouse  v.  Jones, 
9  Law  J.  Rep.  (n.s.)  C.P.  99;  6  Bing.  N.C.  65 ;  8  Sc 
148. 

The  defendants  having  employed  an  attorney  to 
•ue  out  a  fiat  of  bankruptcy  against  B,  he  produced 
before  the  commissioners  one  A,  who  proved  the  de- 
fimdants  to  be  entitled  to  become  petitioning  creditors : 
—  Held,  that  A's  depositions,  taken  before  the  oom- 
nrisiiionerR,  were,  as  against  the  defendants,  admis- 
sible AS  evidence  of  ti^e  act  of  bankruptcy,  and  of 
tlM"  time  erf  its  taking  place.  Gardiner  v.  Moult,  8 
hnw  i.  R^,  (if,f.)  aB.  270 ;  10  Ad.  &  £.  464;  2 
K  k  U.  409, 

In  nn  si'tiim  again «tt  the  defendant  by  the  assignees 


of  a  bankrupt,  for  the  non-fulfilment  of  a  contract 
entered  into  with  the  bankrupt,  in  respect  of  railway 
shares,  the  plaintiffs  alleged,  that  the  bankrupt  be- 
fore, and  they  after,  the  bankruptcy,  were  ready  and 
willing  to  pay  for  the  shares,  according  to  the  agree- 
ment It  was  proved  at  the  trial,  that  the  bankrupt, 
before  hits  bankruptcy,  was  insolvent,  snd  borrowed 
money  from  the  defendant  on  his  acceptance,  which 
was  dishonoured;  and  that,  after  the  bankruptcy, 
there  were  no  assets : — ^Held,  that  this  evidence  was 
sufficient  to  support  a  traverse  of  the  allegations  of 
readiness  and  willingness  to  pay,  and  entitled  the 
defendant  to  a  verdict  on  such  issue.  Lamremee  v. 
KnowUs,  8  Law  J.  Rep.(N.8.)  C.P.210;  7  Se.  381;  6 
Bing.  N.C.  399. 

Where  the  bankrupt,  subsequently  to  the  seoond 
commission,  has  become  an  insolvent,  it  is  compe- 
tent to  the  defendant  in  such  action  to  put  in  evi- 
dence the  proceedings  in  the  InsoWent  Debton 
Court,  and  set  up  the^  teriii,  or  the  right  of  the 
provisional  assignee  to  the  g^ods,  under  the  dOtb 
section  of  the  Insolvent  Debtors  Act 

Where  the  character  of  assignee,  ii^^  which  the 

flaintiff  sues,  is  specially  denied,  under  the  rule  of 
[ilary  term,  4  Will.  4,  qwere,  as  to  the  evidence 
which  should  be  given  to  support  the  character  and 
satisfy  the  rule.  Is  the  production  of  the  fiat  and 
commission  sufficient,  or  should  the  plaintiff  prove 
the  act  of  bankruptcy,  &c.  ?  Sutler  v.  Hohson,  7  Law  J. 
Rep.  (n.8.)  C.P.  148;  4  Bing.  N.C.  290;  6  DowL 
P.C.  409. 

An  account  signed  by  a  bankrupt,  and  bearing 
date  before  his  bankruptcy,  is  to  be  presumed,  as 
against  his  assignees,  to  have  been  made  when  dated. 
Sinclair  v.  Baggaky,  7  Law  J.  Rep.  (n.8.)  Ezeh.  805; 
4M.&W.312. 

In  an  action  against  a  sheriff  for  a  false  return  of 
nuUa  bona  to  a  writ  of  fieri  facias,  in  which  the  ques- 
tion is,  whether  the  goods  of  the  debtor  had  passed 
to  the  assignees  under  his  bankruptcy,  the  defendant 
need  not  put  in  the  deposition  of  the  petitioning  cre- 
ditor, to  shew  what  the  petitioning  creditor's  debt 
was ;  nor  is  the  defendant  limited  to  the  debt  only, 
which  is  stated  in  the  deposition  of  the  petitioning 
creditor.  Birt  v.  Stephenson,  8  C.  &  P.  741.  [ErskineJ 

if)   Witness, 

In  an  action  by  the  assignees  of  a  bankrupt,  to 
recover  money  paid  to  the  defendant  by  the  bank<- 
rupt  after  his  bankruptcy,  the  bankrupt  s  wife  is  not 
admissible  as  a  witness  for  the  plaintifii  to  prove  the 
payment  oi  the  money,  her  husband  being  interested 
in  increasing  his  estate.  Williams  v.  Williams,  9 
Law  J.  Rep.  (n.s.)  Exch.  96 ;  «  M.  fie  W.  170. 

Where  a  witness  is  ordered  to  produce  documents 
before  the  commissioners  for  the  purpose  of  exami- 
nation, they  must  be  restored  to  him  witiiout  refisr- 
ence  as  to  the  titie.  Assignees  refusing  to  restore 
books  so  produced,  made  to  pay  costs  personally. 
Ex  parte  Gilbard  re  Malaehy,  8  Law  J.  Rep.  (v.8.) 
Bankr.  17;  3  Dea.  488. 

If  a  party  committed  by  a  subdivision  court  in 
bankruptcy  for  refusing  to  answer,  obtain  a  habeas 
corpus  to  be  brought  again  before  the  Court,  and  give 
notice  that  he  is  ready  to  answer,  he  is  not  eatitied 
to  a  meeting  for  that  purpose,  without  paying  the 
costs  of  the  sitting;  although  he  mtke  affidavit  of 
his  inability  to  pay.  Re  Stockwin,  6  Ad.  &  £.  266. 
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(V)  Pbtttions. 
(a)   Who  mojf  petiium. 

The  iMmkmpt  cannot  be  heard  on  a  petition  to 
pnre  pro  or  am,  and,  if  served,  must  be  paid  his 
costs  of  appearing.  E*  parte  Faimum  re  Lioyd,  M. 
ftCh.126;  SDea.467. 

Where  a  creditor  has  giren  notice  to  dispute  the 
bankmptcy,  in  a  pending  action  brought  against 
him  by  the  assignees,  he  cannot  afterwards  petition 
against  them  in  their  character  of  assignees.  Ex 
parU  Hall  re  StrutUm,  2Dea.  263. 

The  treasurer  or  secretary  to  a  society  not  con* 
stitoted  by  act  of  parliament,  may  obtain  an  order 
ex  parte,  to  enable  him  to  petition  in  his  own  name. 
Sm  parte  Kingre  Watkbu^  6  Law  J.  Rep.  (n.s.)  Bankr. 
45;  2ML&A.676;  2Dea.2d. 

If  an  official  assignee  petition  alone,  and  without 
the  express  direction  of  the  commissioners  or  the 
creditors,  his  petition  will  be  discharged  with  costs. 
£x  parte  Mame  re  fVyatt,  8  M.  &  A.  167. 


(6)  Form. 

An  allegation  in  a  petition,  stating,  **  that  a  fiat 
has  been  sued  out,  and  obtained  by  A  B,  in  collusion 
with  the  bankrupt,"  is  not  sufficient  to  let  in  proof 
of  a  concerted  act  of  bankruptcy.  Ex  parte  NakUr 
re  Griffith,  7  Law  J.  Rep.  (n.8.)  Bankr.  21. 

As  to  statements  which  must  be  made  in  a  petition 
to  let  in  evidence  on  the  point,  see  Ex  parte  and 
Re  Broum,  M.  &  Ch.  177. 

Sntble,  the  allegations  in  a  petition  are  more  in 
the  nature  of  information  to  the  Court  than  of  plead- 
ings in  a  cause.  Ex  parte  Ainewerth  re  Walker  or 
Re  Goren,  7  Law  J.  Rep.  (n.8.)  Bankr.  33 }  3  M.  &  A. 
451, 

A  petition  for  the  taxation  of  the  solicitor's  and 
messenger's  bill,  is  not  multifarious.  Ex  parte  Bring 
re  Dams,  SM.  &  A.  607 ;  3  Dea.  322. 

Where  a  person  comes  to  prove,  his  petition  must 
state  that  tiie  claim  has  been  before  the  commis- 
sioner, who  has  disallowed  the  proo^  without  re- 
serving the  dividend.  Re  Roberts,  6  Law  J.  Rep. 
(s.8.)  Bankr.  95. 

Semble — A  petition  toproTemuststatetfae  grounds 
upon  which  the  commissionerB  rejected  the  proo£ 
ExparU  Baker,  M.  &  Ch.  156. 

A  petition  cfaaiging  assignees  with  collusion,  and 
psaying  their  removal,  and  also  asking  a  reference 
to  tax  the  solicitor's  bills,  is  multifarious ;  and  it  is 
discretionary  in  the  Court,  either  to  dismiss  the 
entire  petition,  or  to  put  the  petitioner  to  his  election 
which  part  shall  be  heard,  and  to  dismiss  the  rest 
Ex  parte  Knight  re  Waikins,  6  Law  J.  Rep.  (n.s.) 
Bankr.89;  3M.&A.58;  2Dea.215. 

Proper  form  of  a  petition  by  assignees  for  the 
costsof  an  unsuccessful  prosecution  of  the  bankrupt 
Ex  parte  Cuaming  re  Caeeaagh,  6  Law  J.  Rep.  (n.8.) 
Bankr.57|  8M.&A.29;  2Dea.93. 

Where  a  petition  omitted  to  pray  for  what  was 
the  necessary  result  of  the  previous  statement  oi  the 
petition,  the  Court  gave  leave  to  the  petitioner,  after 
okjcetion  taken  for  this  defect,  on  the  hearing,  to 
amend  the  prayer  instanter.  Ex  parte  Ceeks  re  Hamd, 
2  Dea.  14. 

A  petition  to  stay  a  certificate,  alleging,  that  the 
petitioner  was  informed,  that  the  bankrupt  had  lost 
iOL  and  upwards  by  gaming  in  one  day,  is  defective ; 


&e  petitioner  most  positively  allege  the  fact,  not* 
withstanding  it  is  positively  sworn  to  by  a  witness, 
in  support  of  the  petition :  diss.  Sir  J.  Cross.  Ex 
parte  Perring  re  CampbeU,  1  Dea.  266. 

Where  there  is  not  time  for  a  petition  to  be  sent 
into  the  country  for  signature,  the  Court  will,  on 
motion,  permit  the  London  agents  to  sign  it  Ex  parte 
King  re  fFatkins,  5  Law  J.  Rep.  (n.b.)  Bankr.  45. 

(c)  Service. 

On  a  petition  to  declare  the  bankrupt  a  truatee,  and 
for  conveyance  of  mortgaged  premises,  neither  the 
assignees,  bankrupt,  nor  heir  of  mortgagor  need 
be  served.  Being  served,  the  petitioner  must  pay 
their  costs.  Ex  parte  Smith  re  Parker,  M.  &  Ch.  598. 

To  entitle  a  petitioner  to  an  order  to  prove,  in  the 
absence  of  the  appearance  of  the  assignees,  service 
of  the  petition  on  the  solicitor  of  the  fiat,  who  had 
undertaken  to  accept  service,  is  not  sufficient;  it 
must  be  served  on  them  personally.  Ex  parte  Baker 
re  Scott,  M.  &  Ch.  156. 

A  petition  by  one  assignee,  to  tax  a  bill,  must  be 
served  on  the  other  assignees.  Ex  parte  Fosbrooke 
re  Fisher,  8  Law  J.  Rep.  (N.a.)  Bankr.  52;  M.  &  Ch. 
176 ;  3  Dea.  686. 

On  a  petition  to  surcharge  assignees'  accounts, 
alleging  improper  payments  to  an  accountant,  the 
petition  should  not  be  served  on  the  accountant 
Ex  parte  Knight  re  Watkins,  6  Law  J.  Rep.  (n.8.) 
Bankr.89;  3M.&A.58;  2 Dea. 215. 

One  of  several  respondents  not  having  been  served 
with  the  petition,  it  was  re-snswered  on  payment  of 
the  costs  of  the  day.  Ex  parte  and  Re  Potter,  1  Dea. 
287. 

(d)  Practice. 

If  a  petitioner  has  not  his  affidavit  of  service  in 
court,  the  petition  cannot  stand  over  generally.  Re 
CroM^y,  M.&Ch.  93;  8  Dea.  404. 

When  a  petition  stands  over,  it  may  be  set  down 
again  for  ftirther  directions,  on  application  at  the 
registrar's.    Ex  parte  Cooper  re  Cooper,  3  M.  &  A.  1. 

Practice  as  to  order  of  dismissal,  when  the  peti- 
tion is  not  filed  in  the  office.  Ex  parte  Cames  re 
Gri^E^, 3 M.  &  A. 453 ;  3Dea.l24. 

The  Lord  Chancellor  is  not  bound  to  hear  an 
oriffinal  petition  to  annul,  unless  he  thinks  fit,  and 
will  not  unless  special  ground  is  shewn.  Ex  parte 
Brittain  re  Brittam,  8  M.  &  A.  325. 

On  a  petition  to  reverse  the  abjudication,  copies 
of  the  depositions  will  not  be  granted  till  the  hear- 
ing.    Ex  parte  Smith  re  Smith,  2  M.  &  A.  75. 

No  application  can  be  made  in  the  matter  of  a 

Setition,  before  an  office  copy  is  taken  of  the  affi- 
avit  filed  in  support  of  it    Anon.  4  D.  &  C.  141. 

(W)  Phactice. 

(a)  In  general. 

[Ex  parte  Hpsiop,  3  Dig.  Law  J.  96 ;  s.  c  iZs  Hyslep, 
4  D.  &  C.  809.] 

On  applying  for  the  peremptory  order  after  the 
usual  four-day  order,  in  cases  of  contempt,  it  is  not 
competent  for  the  defendant  to  dispute  Uie  order, 
but  ne  must  prraent  a  separate  petition  to  vary  or 
discharge  it 

In  cases  where  the  process  is  sought  against  a 
member  of  parliament,  it  must  be,  that  a  distress 
may  issue ;  instead  of  *'  that  he  may  stand  com- 
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mitted  to  the  Fleet"  Re  Harvey,  6  Law  J.  Bep.  (n.s.  ) 
Bankr.  92. 

An  application  either  to  remove  a  fiat,  or  that  the 
petitioning  creditor's  affidavit  may  be  received,  is 
im^ar.     Re  Wrighty  M.  &  Ch.  144. 

Unopposed  motions  to  postpone  a  petition,  require 
a  consent  brief  from  the  other  side.  Ex  parte  Brodie 
rtfC2arJte,3M.&A.205;  2Dea.318. 

As  to  payments  by  official  assignees  into  the 
Bank  of  England,  and  the  mode  of  keeping  accounts 
by  the  Bank.  Order  of  L.  C.  of  IsL  Sep.  1836, 1  Dea. 
693. 

A  motion  for  a  distringas  against  a  Member  of 
Parliament  for  disobedience  to  an  order  of  Court, 
is  of  course  if  the  Court  can  issue  one.  Ex  parte 
GHmuDood  re  Harvey,  3  M.  &  A.  285  ;  2  Dea.  465. 

Proceedings  under  a  superseded  fiat  were  ordered 
to  be  inroUed  at  the  instance  of  the  bankrupt,  in 
order  to  bring  an  action: — Costs  were  given  against 
the  respondent,  in  consequence  of  his  having  pre- 
viously refused  to  produce  them  for  inrolment  Ex 
parte  May,  M.  &  Ch.  619 ;  4  Dea.  174. 

Upon  a  general  exception  to  a  schedule,  the 
Court  will  hear  exceptions  in  principle  only.  Ex 
parte  Christy  re  Barrow,  6  Law  J.  Rep.  (n.8.)  Bankr. 
68;  3M.&A.88. 

A  committal  for  disobedience  to  an  order  of  L.  C. 
by  C.  R.  was  objected  to,  on  the  ground  of  want  of 
jurisdiction ;  that  the  affidavit  on  which  the  order 
was  obtained  was  sworn  before  the  petition  for  the 
committal;  and  that  the  order  of  commitment 
was  worded  on  the  *HntentiofC'  instead  of  the  "  pe- 
tition" of  the  petitioner.  The  objections  were  over- 
ruled.    Ex  parte  Green  re  Elgie,  3  Dea.  700. 

(b)  Orders, 

A  motion  to  vary  minutes,  befi)re  the  parties  have 
been  before  the  registrar,  is  irregular,  and  will  be 
dismissed  with  costs.  Ex  parte  Vanheythuysen  re 
Phipps,  5  Law  J.  Rep.  (n.s.)  Bankr.  19. 

When  there  is  no  variation  between  the  minutes 
and  the  order,  as  pronounced  by  the  Court,  the 
Court  will  not  entertain  an  application  to  vary  the 
minutes ;  the  proper  course  for  any  party  dissatis- 
fied with  the  order  being  to  apply  for  a  rehearing. 
Ex  parte  Dolly  re  Boteemum,  3  Dea.  51. 

A  notice  of  motion  to  vary  minutes  does  not  pre- 
vent their  being  drawn  up.  Ex  parte  BeU  re  Brown, 
2M.&A.578;  1  Dea.  690. 

An  order  of  the  Lord  Chancellor  made  in  a  suit 
brought  by  the  assignees  was,  on  their  application, 
ordered  to  be  registered  in  the  Court  of  Bankruptcy. 
Ex  parte  Williams  re  WienhoU,  4  D.  &  C.  1 10. 

Where  all  is  regular,  the  four- day  order  to  pay, 
&c.  or  stand  committed,  is  of  course.  Ex  parte 
Smith  re  Smith,  2  M.  &  A.  2 13. 

When  an  order  to  pay  has  been  made  against  two 
jointly,  and  one  only  of  the  parties  has  been  brought 
into  contempt  for  non-payment,  the  four-day  order 
will  not  be  granted  against  him,  until  the  other 
party  has  also  been  brought  into  contempt  Re 
Batten,  9  Law  J.  Rep.  (n.s.)  Bankr.  41 ;  1  M.  D.  & 
D.82. 

An  order  irregularly  obtained  cannot  be  rectified 
by  motion.  Ex  parte  Howard,  3  M.  &  A.  608 ;  3  Dea. 
324. 

An  order  cannot  be  rescinded  on  motion.  Re 
Walker,  2  M.  &  A.  267  ;  1  Dea.  88. 


Mere  delay  is  not  an  objection  to  carrying  a  for- 
mer order  into  efiect  Ex  parte  Ellis  re  Evans,  M.  & 
Ch.92;  3  Dea.  381. 

(c)  Issues. 

Practice  and  pleadings  on  issues  in  the  Court  of 
Review.     Ex  parte  Lewis  re  Chiffney^  3  M.  &  A.  199. 

On  a  motion  for  a  new  trial,  it  is  not  of  course  to 
order  the  Judge's  notes  to  be  produced :  ground  must 
be  shewn  for  the  application.  Ex  parte  Church  or 
Chuck  re  StarkU,  2  Dea.  72 ;  3  M.  &  A.  15. 

Where  an  order  for  an  issue  from  Chancery  di- 
recte  all  witnesses  to  be  examined,  but  the  plaintiff 
declines  to  call  some,  conceiving  his  case  made  out, 
it  seems  the  Judge  will   himself  call  the  others. 
Ex  parte  Groom  re  Chambers,  2  M.  &  A.  742. 

(d)  Rrference. 

In  what  cases  references  are  made  to  the  com- 
missioners.    See  3  M.  &  A.  31 3, n. 

A  reference  was  made  to  tlie  commissioner  to 
inquire  whether  a  proposed  sale  of  a  debt  by  the 
assignee  is  beneficial  to  the  estate.  Ex  parte  Trim^ 
mer  re  Blanchard,  3  M.  &  A.  245. 

References  on  questions  of  proof  or  fraudulent 
preference,  are  invariably  sent  to  the  Commisdoners. 
Ex  parte  Rolfe,  3  M.  &  A.  310 ;  2  Dea.  421. 

Where  a  reference  has  been  made  to  a  London 
commissioner  who  refuses  to  act  therein,  the  refer- 
ence may  go  to  an  officer  of  the  court 

References  as  to  whether  contracts  are  beneficial 
to  the  estate  are  reluctantly  made.  Ex  parte  Brad- 
stock  re  Wilson,  2  M.  &  A.  593 ;  1  Dea.  272  and  691. 

The  Court  will  order  an  inquiry  to  be  made  by 
the  registrar,  for  the  information  of  the  Court,  in 
such  cases  as  would  have  been  referred  to  the 
Master  from  a  court  of  equity.  Re  Inkersole,  6  Law 
J.  Rep.  (m.s.)  Bankr.  91. 

Practice  as  to  confirming  the  registrar's  report 
on  a  reference  to  appoint  a  trustee.  Anon.  3  Dea.  223. 

An  absolute  order  of  reference  for  a  new  trustee, 
need  not  be  confirmed — ^a  conditional  order  must 
Ex  parte  Mae^ld  re  Brooks,  3  M.  &  A.  487. 

A  new  trustee  was  appointed  without  lefeienoe  to 
the  registrar,  on  an  affidavit  of  his  fitness.  Ex  parte 
Beveridge  reHutton,  4  D.  &  Ch.  455. 

Where,  on  a  petition  to  appoint  a  trustee  in  the 
place  of  the  bankrupt,  the  usual  reference  is  dis- 
pensed with,  an  affidavit  must  be  made  of  his  fitness 
and  respectability.    Ex  parte  Palmer,  M.  &  Gh.  364. 

A  reference  for  scandal  is  a  motion  of  course. 
ExparteGomm,2U.&A.6l2;  lDea.366. 

After  permission  given  for  petition  to  stand  over, 
a  motion  on  the  next  day  to  refer  for  scandal  and 
impertinence,  is  not  of  course,  but  terms  may  be 
imposed. 

The  reference  is  for  scandal,  not  scandal  and  im- 
pertinence. Ex  parte  Knight  re  Watkhu,  8  M.  &  A. 
19;  2  Dea.  75. 

Semble — where  a  reference  for  scandal  in  some 
affidavits  has  been  granted,  if  the  case  is  afterwards 
heard,  and  decided  without  using  those  affidavits, 
the  Court  will  stay  the  order  of  reference.  Exparte 
Empson  re  Gomm,  5  Law  J.  Rep.  (h.b.)  Bankr.  18 ; 
s.  c.  Exparte  Gomm,  1  Dea.  366. 

State  of  facts  before  the  registrar  cannot  be 
amended.  Registrar's  report  must  be  made.  Re 
Turner,  M.  &  Ch.  73. 
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A  petition  to  supersede,  charged  that  petitioning 
ereditor's  debt  was  composed  of  a  bill  of  costs  of  at- 
tomej  in  an  action.  Petitioner  contended  that 
throi^  negligence,  cause  was  lost,  and  business 
useless ;  and  that  attorney  agreed  to  take  costs  out 
of  pocket  only.  Reference  by  consent  to  registrar 
to  tax  costs,  having  regard  to  question  of  negli- 
gence, and  to  ascertain  what  due,  and  state  special 
circumstances : — Held,he  ought  to  have  considered 
the  contract,  and  to  have  taxed  accordingly;  and 
that  the  order  of  reference  so  taken  by  consent  was 
no  waiver  of  the  objection  founded  on  the  contract 
Ex  parte  Soutkall,  M.  &  Ch.  656 ;  4  Dea.  9 1. 

Where  an  assignee  has  been  recently  appointed 
to  an  old  commission,  and  there  are  some  compro- 
mises to  be  efi^ted  respecting  some  outstanding 
debts,  the  Court  will,  for  the  protection  of  the  assig- 
nee, grant  an  inquiry  before  the  registrar.  Ex  parte 
Trimmer  re  Bruce,  6  Iisw  J.  Rep.  (n.s.)  Bankr.  92. 

A  settlement  having  been  lost,  which  declared  the 
trusts  of  dividends,  they  were  paid  over  to  the  par- 
ties without  a  reference,  the  fund  being  too  small  to 
bear  the  expense.  Ex  parte  Harriton  re  Dcrrfordf 
3M.&A392;  3Dea.26. 

{e)  Appeal  and  Special  Case, 

The  provisions  of  the  statute  1  &  2  Will.  4,  c.  56, 
as.  SO,  31, 32,  do  not  apply  to  country  commissioners. 

Consequently,  a  decision  of  the  Court  of  Review 
respecting  a  decision  of  the  country  commissioners 
may  be  appealed  from,  although  more  than  a 
month's  time  may  have  elapsed  from  the  time  at 
which  the  decision  of  the  Court  of  Review  was 
pronounced.  Ex  parte  Hardman  re  FidgeoHf  9  Law 
J.Rep.(N.8.)Ch.233. 

A  petition  against  the  decision  of  the  commis- 
sioner is  not  strictly  an  appeal,  though  called  so  by 
1  &  2  WilL  4,  c.  56,  s.  32. 

Parties  allowed  a  re-hearing  a  year  after  die  date 
of  the  original  order,  being  foreign  merchants.  Ex 
parte  Jackeon  re  Warwekf  8  Law  J.  Rep.  (ir.8.) 
Bankr.  36;  M.&Ch.263;  3  Dea.  651. 

Leave  given  by  the  Lord  Chancellor  to  appeal  to 
the  House  of  Lords.  Ex  parte  Pollard  re  Courtney, 
M.&Ch.253. 

Qmare — whether  an  appeal  to  the  House  of 
Lords  will  be  ordered,  when  the  application  is  made 
to  a  Judge  who  did  not  heitf  the  appeal  from  the 
Court  of  Review.  Ex  parte  Watkine  re  Kidder^  3 
M.&A134. 

Permission  from  the  Lord  Chancellor  to  present 
a  petiticHi  of  appeal  to  the  House  of  Lords,  is  not 
sufficient  to  induce  the  Court  of  Review  to  stay  the 
proceedings  upon  the  petition. 

Party  obtaining  leave  to  appeal,  ordered  to  elect 
within  a  given  time  whether  he  would  proceed.  Ex 
parte  Pollard  re  Courtney,  M.  &  Ch.  643  ;  4  Dea.  275 ; 
s.  c.  £x  parte  Pollock,9  Law  J.  Rep.  (n.s.)  Bankr.  26. 

An  appeal  will  not  without  very  great  reason  be 
heard  on  petition  instead  of  spedaJ  case.  Re  Maber- 
ley,  1  Dea.  75  ;  2  M.  &  A.  686 :  Ex  parte  Britten,  2 
M.&A.687:  Re Butterworth,  lhid,6m. 

The  parties  are  bound  by  a  special  case  as  settled 
by  the  Court  of  Review,  and  the  Lord  Chancellor 
cannot  go  into  the  question  of  its  propriety.  Ex 
parteStubbe  re  Hall,  M.  ft  Ch.5n. 

Where  a  special  case  raises  on  the  faoe  of  it  any 
doubt  as  to  fkoto  within  the  knowledge  of  offioen 


of  the  court,  the  Lord  Chancellor  will  direct  flir- 
ther  inquiry.  Ex  parte  and  Re  Rowe,  ^.  &  Ch.  834 ; 
4  Dea.  68. 

The  counsel  for  the  appellant,  in  appl3ring  for  a 
special  case,  is  bound  to  state  to  the  Judge  who  cer- 
tifies it,  the  grounds  of  appeal ;  and  the  case  itself 
should  state  the  facts  found  by  the  Court,  and  not 
the  evidence  at  length  by  which  the  facts  were 
proved.     Ex  parte  Wilton  re  Bentley,  3  Dea.  2 14. 

Where  a  petition  of  appeal  was  presented  to  the 
Lord  Chancellor,  after  one  of  the  Judges  of  the 
Court  of  Review  had  refused  to  certify  a  special 
case,  on  the  ground  that  the  question  was  one  of 
fact,  the  petition  was  dismissed  with  costs. 

Practice  as  to  obtaining  the  Judge's  approval  of  a 
special  case.  Ex  parte  Woodward  re  Turner,  3  Dea. 
293. 

The  Lord  Chancellor  has  no  power  to  interfere 
with  the  determination  of  the  Judge  in  the  Court 
of  Review  on  the  settlement  of  a  special  case ;  the 
manner  of  settling  the  special  case,  under  the 
authority  of  the  act,  1  &  2  WilL  4,  c.  56,  is  not 
matter  of  appeal  to  the  Lord  Chancellor. 

The  circumstance  of  the  Judge  in  the  Court  of 
Review  certifying  a  case  not  comprising  the  whole 
of  the  material  facts  which  were  in  evidence  when 
the  petition  to  annul  the  fiat  was  heard  before  that 
Court,  is  not  a  sufficient  reason  for  the  Lord  Chan- 
cellor entertaining  an  application  to  him  by  way  of 
appeal,  otherwise  than  by  special  case.  Re  Hall,  8 
Law  J.  Rep.  (n.s.)  Ch.  204. 

Contrary  to  Lord  Brougham  in  Ex  parte  Keye, 
Lord  Cottenham  refused  to  make  an  order  to  hear 
a  matter  by  way  of  appeal  from  the  Court  of  Review 
upon  petition,  or  otherwise  than  by  special  case,  and 
to  leave  the  respondents  to  apply  to  discharge  the 
order.  Ex  parte  Stubbs  re  Hall,  M.  &  Ch.  537  ;  3  Dea. 
549. 

(/)  Impounding  Documents. 

The  Court  only  impounds  documents  where  a 
criminal  prosecution  should  be  instituted.  Ex  parte 
Patzker  re  Patxker,  3  M.  &  A.  339 ;  2  Dea.  469. 

Case  where  the  Court  did  not  interfere  hj  im- 
pounding the  proceedings,  to  deprive  the  assignees 
of  a  bankrupt  under  a  former  commission  of  their 
legal  title  to  the  after-acquired  property,  although 
the  bankrupt  had  been  permitted  to  trade,  and  the 
assignees  and  creditors  were  cognisant  of  it,  for 
many  years.  That  could  only  be  done  in  case  of 
frauo,  or  contract  to  allow  the  bankrupt  to  trade. 
Ex  parte  Abbott  re  Barber,  5  Law  J.  Rep.  (n.s.) 
Bankr.  33;  2M.&A.599;  lDea.479. 

{g)  Under  1  8f  2  Vict.  c.  110. 

Where  the  foundation  of  a  fiat  in  bankruptcy  is 
an  affidavit  of  debt,  under  the  sUtute  1  &  2  Vict 
c.  110,  and  the  neglect  of  the  debtor  to  pay  or  settle 
for  such  debt  within  twenty-one  days,  tiie  fiat  may 
be  issued  on  the  petition  of  any  of  the  creditors, 
and  not  exclusively  by  the  creditor  who  makes  the 
affidavit  of  debt 

An  affidavit  of  debt  was  made  on  the  22nd  of 
August  1839 ;  a  fiat  issued  on  the  20th  of  Septem- 
ber 1839,  which  was  superseded  for  want  of  prose- 
cution in  due  lime,  and  another  fiat  issued  on  the 
24th  of  October: — Held,  that  the  latter  fiat  was 
valid,  although  It  was  not  issued  until  after  the  ext 
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piration  of  two  months  from  the  filing  of  the  affi- 
dAvit     lU  Parker,  9  Law  J.  Rep.  (N.t.)  Ch.  103. 

Objections  to  an  affidayit  of  debt  under  1  &  2 
Vict  c  110,  as  to  form  and  otherwise,  OTerriiled. 
Ex  parte  and  Re  Brown^  VL  &  Ch.  177  ;  and  Ex  parte 
and  Re  Rhodes,  Ibid.  S19. 

An  affidavit  of  debt  under  1  &  2  Vict  c.  110,  s.  8, 
may  be  sworn  before  a  Master  extraordinary  in 
Chancery. 

It  may  be  sworn  by  an  agent  duly  authorized ; 
may  be  filed  with  the  registrar  of  the  Court  of  Bank- 
ruptcy ;  and  need  not  be  entitled  in  any  court  or 
matter.  Ex  parte  Hall  re  HaU,  8  Law  J.  Rep.  (ir.8.) 
Banki.5;  M.&Ch.365;  3Dea.40i$. 

The  Court  will  not  order  an  affidavit  filed  under 
1  &  2  Vict  c  100,  8.  8,  to  be  taken  off  the  file,  be- 
cause the  creditor  has  been  satisfied  within  the 
twenty-one  days. 

Permission  granted  to  file  a  memorandum  of  satis- 
faction upon  the  affidavit  of  debt  Re  Feredm  or 
Ferreday,  9  Law  J.  Rep.  (n.s.  )  Bankr.  28 ;  1  M.  D.  & 
D.  172. 

The  Court  will  not  take  an  affidavit  of  debt,  made 
under  1  &  2  Vict  c  1 10,  off  the  file  on  motion.  Ex 
parte  Rhodes  re  Rhodes,  8  Law  J.  Rep.  (n.8.)  Bankr. 
42.     See  next  case. 

The  Court  refused  to  take  an  affidavit  off  the  file, 
which  had  been  lodged  under  the  1  &  2  Vict  c.  110, 
s.  8,  on  the  ground,  that  an  irregular  notice,  which 
had  been  served,  had  been  withdrawn,  as  the  creditor 
was  entitled  to  give  a  fresh  notice  within  the  two 
months  allowed  by  the  act  A  motion  is  the  proper 
form  of  application  for  this  purpose.  Ex  parte  Gilh- 
son,  8  Law  J.  Rep.  (n.8.)  Bankr.  29 ;  M.  &  Ch.  255 ; 
8  Dea.  531. 

The  Court  will  not  order  a  second  amended  affi- 
davit under  1  &  2  Vict  c.  110,  s.  8,  for  the  same 
debt,  to  be  taken  off  the  file.  Ex  parte  and  Re  Rose, 
M.  &  Ch.  149. 

(X)  Audit  op  Accounts. 

The  commissioners  may  appoint  an  audit  meet- 
ing, though  the  six  months  mentioned  in  the  6 
Geo.  4,  c.  10,  s.  106,  have  elapsed.  Ex  parte  Holy- 
land  re  Elliott,  3  U,&  A,  6S^;  1  Dea.  367. 

If  one  of  the  assignees  is  abroad,  and  the  two 
others  have  all  the  assets,  the  Court  will  order  the 
audit  to  pass  on  the  oaUis  of  the  two.  Ex  parte 
Neatherley  re  Lees,  3  M.  &  A  28 ;  2  Dea.  93. 

(Y)  Jurisdiction. 

(a)  Lord  Chancellor* 

[See  suprot  (W)  Practice— (e)  Appeal  and  Special 

Case.]  • 

The  Lord  Chancellor  has  no  original  jurisdiction 
to  try  the  merits  of  a  supersedeas,  where  the  parties 
have  been  before  the  Court  of  Review,  in  whatever 
shape  the  question  is  raised.  Ex  parte  Stubbs  re  Hall^ 
M.&Ch.5n. 

The  Lord  Chancellor  will  not,  by  exercising  his 
original  Jurisdiction,  interfere  with  an  order  for  a 
supersedeas  made  by  the  Court  of  Review.  Ex  parte 
ifall  re  Hallt  8  Law  J.  Rep.  (n.8.)  Bankr.  57 ;  M.  & 
Ch,  489  J  Re  Hall, »  L«w  J.  Rep.  (n.8.)  Ch.  204. 

iftmble—TYi^i  the  Lord  Chancellor  has  jurisdic- 
tion to  sanction  an  arrangement  made  by  a  bankrupt 
with  his  assignees,  to  submit  to  the  commission,  on 
payment  to  him  of  a  certain  sum  out  of  his  estete, 


and  to  order  his  assignees  to  pay  him  a  portion  of 
that  sum,  in  pursuance  of  such  arrangement,  the 
major  part  of  the  bankrupt's  creditors,  both  in 
number  and  value,  having  agreed  to  theanangement, 
at  a  meeting  duly  convened  for  that  purpose.  Ex 
parte  Jerrard  re  Chambers,  3  Dea.  1. 

(b)  Court  qf  Review. 

[ExparU  Sidebottom  re  Barringtom,  3  Dig.  Law  J. 
92;  4D.&C.693.] 

The  authority  given  by  1  &  2  Will  4,  c  56,  s.  1, 
ia  confined  to  die  Court  of  Bankruptcy.  But, 
muere,  when  and  where  does  that  Court  exercise 
jurisdiction  7 

The  jurisdiction  of  the  Court  of  Review  is  under 
1  &  2  WilL  4,  c  56,  s.  2,  and  such  as  the  Lord 
Chancellor  sitting  in  bankruptcy  formerly  possessed. 

The  1  &  2  WUL  4,  c  56,  s.  4,  is  con&ied  to  pro- 
cess, &C.  connected  with  issues.  Ex  parte  Grunwood 
re  Harvey,  3  M.  &  A  285;  2  Dea.  465. 

The  Court  of  Review  has  power  to  reverse  an 
adjudication  in  bankruptcy,  and  the  act  of  rescind- 
ing or  annulling  a  fiat,  though  reserved  to  the  great 
seal,  must  be  founded  on  the  judgment  of  the  Court 
of  Review.  Re  Hall,  8  Law  J.  Rq>.  (N.8.)Ch.  204. 

The  foundation  of  the  jurisdiction  of  the  Court  of 
Review,  is  the  circumstance  of  parties  coming  before 
it,  and  placing  themselves  within  its  jurisdiction* 
by  suing  out  a  fiat,  or  proving.  Ex  parte  Brand  re 
<Smi<A,5LawJ.Rep.(N.8.)Bankr.57;  2M.&A.707; 

1  Dea.  308. 

The  Court  will  not  enforce  an  agreement  in  equity 
against  the  general  creditors,  where  the  date  of  the 
agreement  and  the  bankruptcy  are  very  near,  al- 
though in  favour  of  a  security  for  costs  as  between 
the  bankrupt  and  his  solicitor.  Ex  parte  Wake  re 
Clark,  6  Law  J.  Rep.(N.8.)  Bankr.  74;  3  M.  &  A.  329 ; 

2  Dea.  352. 

Upon  a  question  as  to  the  quantum  of  a  petition- 
ing creditor's  debt,  consisting  of  a  bill  of  costs,  the 
Court  has  no  power  to  inquire  into  the  conduct  of 
the  solicitor  in  the  proceedings  out  of  which  it  arose, 
though  gross  neglect  and  misconduct  be  alleged. 
£jr  parte  and  A«  Aw^Aoit,  M.  &  Ch.  346. 

^e  Court  of  Review  has  power  to  tax  a  bill  of 
costs  as  between  solicitor  and  client,  independently 
of  the  character  of  solicitor  to  any  particular  bank- 
ruptcy.    Ex  parte  Davis  re  Sherry,  3  M.  &  A.  624 ; 

3  Dea.  320. 

The  Court  has  no  jurisdiction  to  order  the  executor 
of  a  deceased  solicitor  to  pay  the  costs  of  taxing  the 
solicitor's  bill,  nor  to  order  the  executor  to  ref^d  a 
balance  found  due  from  the  deceased  solicitor,  if  the 
executor  does  not  admit  assets ;  if  assets  are  ad- 
mitted— fturrr.  Ex  parte  Spaehnan  re  Phillips,  3  M. 
&  A.  135. 

If  a  solicitor's  bill  contains  an  item  for  business 
done  before  the  commissioner,  it  will  give  the  Court 
jurisdiction  to  tax  the  whole  bill  Ex  parte  WilHams 
re  Webb,  5  Law  J.  Rep.  (N.a.)  Bankr.  41 ;  2  M.  &  A. 
578;  1  Dea.  469. 

The  Court  has  no  power  to  order  a  trustee,  who 
refuses  to  submit  to  the  jurisdiction,  to  convey  an 
estate  to  the  assignees,  which  was  devised  to  the 
trustee  for  the  absolute  use  of  the  bankrupt's  wife. 
Ex  parte  Abbott  re  Sykes,  1  Dea.  338. 

Upon  the  bankruptcy  of  an  executor,  the  Court 
of  Review  will  secure  the  fUnd  belonging  to  the  tes- 
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tator,  bat  his  no  jnrisdietion  to  order  it  to  be  dittri- 
buted  amongst  &e  creditors  of  the  testator,  the 
proper  proceeding  being  bj  bill  in  equity,  for  the 
distoibution  of  assets ;  but  the  Court  made  a  special 
•rder  for  the  transfer  of  the  fund  to  the  Accountant 
General  of  the  Court  of  Chancery,  as  soon  as  a  bill 
should  be  filed  by  the  creditors.  Ex  parte  WiUiawu 
f  Knight,  M.  &  Ch.  91 ;  3  Dea.  378. 

The  Court  of  Review  has  no  jurisdiction  to  com- 
pel a  specific  performance  by  a  purchaser  of  the 
bankrupf  s  estate.  The  proper  course,  in  the  case 
of  an  unwilling  purchaser,  is  to  permit  the  assignees 
to  file  a  bill  in  equity.  Ex  parte  Cutis  re  Ooren,  3 
M.  &  A.  549;  and  Ex  parte  Goren  re  BretteU,  7  Law 
J.  Rep.  (n.s.)  Ch.  187,  rerersing  Ex  parte  Brettellre 
GsTM, 8 Dea.  Ill;  3M.  &A.543. 

Qtugre — ^if  the  Court  of  Review  has  jurisdiction  to 
entertain  a  petition,  seeking  the  deUrery  up  of  a 
specific  chatteL  It  has,  if  parties  respondent  con- 
sent to  be  bound.  But  a  respondent  trustee  can- 
not consent  Ex  parte  EUisan  re  Bloxham^  4  D.  &  C. 
725. 

The  Court  of  Review  has  no  jurisdiction  to  order 
persons  who  have  proved  fictitious  debts,  to  pay  die 
costs  incurred  beftire  the  commissioner  in  expunging 
them :  or  to  call  upon  them  to  repay  a  sum  of  money 
with  which  an  assignee,  whonl  they  have  procured 
t«  be  chosen,  has  absconded :  or  to  pay  the  costs  of 
defending  a  party  upon  an  indictment  for  peijury, 
which  they  have  preferred  against  him,  in  conse- 
quence of  his  disclosure  of  their  fraudulent  pro- 
ceedings. 

Neither  will  the  Court  order  them  to  deliver  up 
the  fictitious  securities,  upon  which  the  debts  have 
been  proved. 

SembU — ^that  the  proving  of  a  debt  under  a  fiat, 
gives  the  Court  jurisdiction  merely  to  the  extent 
of  the  proof.  Ex  parte  Brand  re  Smithy  5  Law  J.  Rep. 
(]r.8.)Bankr.57;  2M.  &A.707;  1  Dea.  308. 

Upon  the  Ksignation  of  a  registrar,  who  has  taken 
the  benefit  ofrhe  Insolvent  Act,  the  Court  of  Re- 
view will  not  order  the  payment  of  arrears  of  salary 
to  the  registrar,  upon  the  refusal  of  the  insolvent 
assignee  to  receive  it  Ex  parte  and  Re  Boutfield, 
H.&Ch.41;  4  Dea.  45. 

(Z)   SOLICITOB  TO  THB  FlAT. 

If  a  solicitor  does  not  take  in  his  bill  in  a  reason- 
able time,  the  funds  must  be  divided  without  regard 
to  his  bill.  Ex  parte  Mmk  re  Burftrrd,  8  M.  &  A.  626. 

A  creditor  cannot  apply  for  an  order  to  tax  the 
bill  of  the  solicitor  to  me  petitioning  creditor,  until 
the  taxation  of  it  has  been  completed  by  the  com- 
missioner.    Ex  parte  Lucas  re  Knight,  2  Dea.  532. 

A  creditor  is  not  prevented  from  having  a  soli- 
citor's bill  of  costs  taxed  under  the  provisions  of  the 
14th  section  of  6  Geo.  4,  c.  14,  by  being  also  one  of 
the  assignees  of  the  bankrupt,  who  had  conditionally 
concurred  in  ito  payment  Ex  parte  Posbrooke  re 
Fisher,  8  Law  J.  Rep.  (k.b.)  Bankr.  52;  M.  &  Ch. 
290;  3  Dea.  686. 

Where  there  is  no  question  of  reftinding,  the 
Court  will  order  the  paid  bill  of  a  deceased  solicitor 
to  be  re- taxed.  Ex  parte  Hammond  re  Jackson,  8 
Law  J.  Rep.  (n.s.)  Bankr.  26. 

Qiuere — as  to  the  lien  of  a  solicitor  on  a  super- 
seded fiat  Ex  parte  May,  M.  ft  Ch.  619 ;  4  Dea.  174. 

If  a  solicitor  is  insolvent,  a  petition  to  tax  his  bill 
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must  not  be  served  on  the  insolvency  assignee.    E* 
parte  Simpson  re  Terry,  3  M.  ft  A.  223 ;  2  Dea.  400. 

The  solicitor  cannot,  in  bankniptey,  oompel  the 
assignees  to  pay  his  bill  if  they  have  no  asseto.  Ex 
parte  Adams  re  FriedHum,  2  M.  &  A.  706. 

Strictly,  a  solicitor  has  no  right  to  an  order  for 
payment  out  of  the  fiind,  but  it  is  matter  of  arrange- 
ment Exports  Baiiu  re  Knight,  6  Law  J.  Rep.  (n.s.) 
Bankr.  81 ;  s.  c.  £x  parte  Bains,  3  M.  ft  A  51 ;  2 
Dea.  229. 

An  agreement,  by  the  asngnee,  to  allow  the  soli* 
eitor  interest  on  his  bill,  does  not  bind  the  bankrupt's 
estete ;  nor  does  a  resolution  of  creditors  at  a  meeting 
held  for  the  purpose,  bind  those  that  are  absent.  j£ 
parte  PhilUpps,  1  Dea.  368. 

QaMvre — ^Whether  the  solicitor  to  the  fiat,  who  is 
mortgagee,  can  have  leave  to  purchase.  He  may 
have  leave  to  bid.  Exports  Briggt  re  Winehester,  8 
M.ftA.505;  3Dea.238. 

If  a  solicitor,  in  the  absence  of  his  principal,  un- 
dertake to  consent  to  a  supersedeas,  the  Court  will^ 
in  the  event  of  the  petition  for  a  supersedeas  being 
dismissed,  make  the  solicitor  pav  the  costs.  Ex  parte 
Munk,  6  Law  J.  Rep.  (n.s.)  Bankr.  9. 

(AA)  Costs. 

(a)  In  general, 

[Ex  parte  Stone  re  Whitehead,  3  Dig.  Law  J.  98 1 
s.  c.  Re  Whitehead^  5  Law  J.  Rep.  (n.s.)  Bankr.  2. 
Re  Gray,  3  Dig.  Law  J.  99 ;  1  Dea.  105.] 

Coste  are  payable  in  the  first  instance,  by  the 
petitioning  creditor,  who  will  be  recouped  out  of  the 
estate.  Exparte EUisreGrigg,'i/l,&C)i.S9i  B.e.Re 
C?r^^,3Dea.38L 

Practice  as  to  costs,  when  petitions  are  not  opened, 
and  dismissed  with  costs. 

If  respondent's  afiidavits  are  not  filed  in  time,  that 
fact  must  be  stated,  to  save  the  coste.  Ex  parte  Side^ 
botham  re  Clarke,  3  M.  ft  A.  495 ;  3  Dea.  221. 

Though  an  affidavit  alleged  to  be  impertinent  is 
not  read,  it  will  be  included  in  the  order  for  coste 
by  the  registrar,  unless  ordered  to  be  excluded  at 
the  hearing.  All  affidavite  are  considered  as  read 
on  the  subject  of  costs.  Ex  parte  Barrington,  2  M,  ft 
A  72. 

When  affidavite  not  read  on  the  hearing  are  alleged 
to  be  impertinent,  the  Court  will  direct  the  officer, 
on  taxation  of  coste,  to  disallow  the  coste  of  them  ,if 
he  shall  consider  them  to  be  impertinent  Ex  parte 
Harvey  re  Box,  1  Dea.  571. 

Practice  as  to  coste,  on  a  reference  for  scandal, 
where  one  affidavit  is  scandalous,  and  others  not 
Exparte  Knightre  Watkins,  3  M.  ft  A.  143 ;  2  Dea.  75. 

Where  a  party  at  a  distance  delayed  opening  the 
fiat  until  the  last  day,  and  a  person  applied  and  be« 
spoke  anotlier  fiat  at  the  office,  which  he  would  have 
received  had  not  the  first  petitioner's  flat  arrived  i 
the  first  petitioner  was  made  to  pay  the  coste  of  a 
petition  to  supersede,  and  also  the  coste  of  the  second 
docket  papers.  Ex  parte  Saunden  re  Keartley,  6  Law 
J.  Rep.  (n.s.)  Bankr.  68 ;  3  M.  ft  A.  206 ;  2  Dea.  326. 

Upon  a  country  fiat  being  superseded,  because  the 
commissioners  had  declined  to  act,  and  a  new  one 
issued  to  a  London  commissioner,  the  full  fees, 
under  1  ft  2  Will.  4,  c.  56,  s.  47,  must  be  paid.  Re 
Wellman,  5  Law  J.  Rep.  (n.s.)  Bankr.  4. 

Where  a  bankrupt  persiste  in  seeking  an  inquiry 
before  the  registrar,  in  a  case  where  there  are  con- 
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tradictory  affidavits,  he  does  it  at  the  peril  of  costs. 
Ex  parte  Neirineks  reNetrinclcM,  6  Law  J.  Rep.  (n.s.) 
Bankr.  15;  2M.&A.542;  lDea.78. 

Case  of  a  petition  dismissed  with  costs,  against  an 
uncertificatea  bankrupt  '  Ex  parte  and  Re  Baileif,  7 
Law  J.  Rep.  (n.s.)  Bankr.  17 ;  3  M.  &  A.  408;  3 
Dea.  43. 

Costs  given  against  a  bankrupt,  were  directed  to 
be  set  off  against  those  ordered  to  be  paid  to  him. 
Ex  parte  Hawley  re  Richards,  4  D.  &  C.  572 ;  s.  c. 
Ex  parte  Richards  re  Hawley ,  2  M.  &  A.  59. 

Where  the  commissioners  have  clearly  mistaken 
the  facts,  costs  will  be  given  to  a  petitioner  against 
their  decision.  Ex  parte  Ridler  re  Markland,  2  Dea. 
225. 

If  counsel  undertake  to  say,  they  consider  trus- 
tees would  not  have  acted  safely,  without  taking  the 
opinion  of  the  Court,  semble,  the  Court  will  not 
give  costs  against  thenu  Ex  parte  Young  re  GoweUf 
M.  &  Ch.  599. 

If  a  petition  for  the  sale  of  an  equitable  mortgage 
is  rendered  necessary,  from  a  mistaken  view  by  the 
assignees  of  their  rights,  they  can  claim  costs  only 
out  of  the  bankrupt's  general  estate. 

If  parties  agree  upon  an  order  out  of  court,  the 
Court  cannot  decide  the  question  of  costs  between 
them,  unless  the  whole  case  is  opened.  Ex  parte 
Bate  re  Gough,  M.  &  Ch.  58. 

Where  there  is  an  equitable  mortgage,  with  a 
memorandum  as  to  part  of  the  property,  and  none 
as  to  the  other,  the  costs  will  be  apportioned.  Ex 
parte  Thorpe  re  Teesdale,  7  Law  J.  Rep.  (n.s.)  Bankr. 
16;  3M.&A.441;  3Dea.85. 

An  order  was  made,  upon  the  petition  of  the 
solicitor  to  the  petitioning  creditor,  for  payment  of 
his  costs,  up  to  ihe  choice  of  assignees,  the  assignees 
having  assets.  Ex  parte  Benson  re  Jay  or  Tay,  5  Law 
J.  Rep.  (n.s.)  Bankr.  23 ;  2  M.  &  A.  582. 

Where  costs  are  directed  to  be  paid  to  A,  or  his 
solicitor,  a  personal  demand  by  A  alone  is  sufficient 
to  ground  an  application  for  a  committal  of  the 
party  for  non-payment  of  them.  Re  Diackf  3  Dea.  53. 

Costs  are  given  out  of  the  estate  on  the  substitution 
of  a  new  petitioning  creditor's  debt  in  case  of  mistake. 
Ex  parte  Whalley  re  Preedy,  3  M.  &  A.  206. 

Leave  to  surrender  after  the  42nd  day,  where  bank- 
rupt not  guilty  of  any  misconduct,  is  always  given, 
with  costs  out  of  estate,  though  the  petition  does  not 
pray  costs.  A  joint  fiat  having  subsequently  issued, 
the  question  as  to  which  estate  should  bear  the  costs 
was  reserved.  Ex  parte  Smith  re  Smithf  4  D.  &  C. 
810;  2M.&A.382. 

A  party  is  not  entitled  to  the  costs  of  the  day,  on 
the  postponement  of  the  hearing  of  a  petition,  for 
the  accommodation  of  the  other  side,  if  no  counsel 
were  instructed  by  him,  when  the  application  for  the 
postponement  was  made.  Ex  parte  Hill  re  Alexander, 
2  Dea.  239. 

Where  two  petitions  are  presented  between  the 
same  parties,  and  involving  the  same  point,  and  one 
gives  notice,  that  the  judgment  of  the  Court  in  the 
first  petition  shall  bind  in  the  second,  the  other 
party,  who  afterwards  files  affidavits  under  the  se- 
cond, is  not  entitled  to  the  costs  thereof.  Ex  parte 
Scott  re  Jones,  3  M.  &  A.  433 ;  3  Dea.  75. 

Assignees  may  apply  for  security  for  costs  of  an 
inquiry  when  the  petitioner  is  insolvent  Ex  parte 
Holineux  re  Bright,  3  M.  &  A.  703. 


Where  a  petitioner  states  himself  to  be  out  of  tbe 
jurisdiction,  the  practice  is  to  stay  the  proceedings 
till  security  is  given  for  costs ;  and  this  order  will 
be  made  upon  an  ex  parte  application.  Ex  parte  Scott 
re  Western,  3  M.  &  A.  393 ;  2  Dea.  556 ;  a.  c  Scott 
V.  Western,  7  Law  J.  Rep.  (m.s.)  Bankr.  17. 

Parties  improperly  served  with  a  motion,  are  enti- 
tled of  course  to  costs  of  appearing.  Ex  parte  Grim' 
wood  re  Harvey,  3  M.  &  A.  285 ;  2  Dea.  465. 

On  a  petition  under  6  Geo.  4,  c.  16,  s.  79,  for  ap- 
pointing a  new  trustee,  the  bankrupt,  if  served, 
IS  entitled  to  costs.  Ex  parte  Whitley  re  Whitley,  3 
M.&A.696;  1  Dea.  478. 

(b)  Taxation. 

Upon  an  application  against  a  solicitor,  for  the 
csosts  of  taxing  his  bill,  the  Court  of  Review  will  not 
enter  into  the  particulars  of  the  items  of  the  biU.  Ex 
parte  MUHngton  re  Hudson,  1  Dea.  114. 

The  Court  of  Review  having  excepted  in  its  ord^ 
of  taxation  bills  taxed  by  the  officer  of  the  court 
where  the  business  was  done,  the  commissioners, 
who  had  taxed  some  bills  by  order  of  the  Vice 
Chancellor,  were  considered  officers  of  his  court  for 
that  purpose. 

Aner  a  petition  has  been  presented  for  taxation, 
erroneous  over-charges  cannot  be  withdrawn  by  the 
parties,  so  as  to  be  excluded  from  the  calculation  of 
the  one-sixth. — Erskine,  C.J.  tUss^ 

On  taxation  of  a  bill,  items  disallowed  by  the 
commissioner,  and  again  taxed  ofi)  are  included  in 
the  one- sixth.  Ex  parte  Christy  re  Barrow,  6  Law  J. 
Rep.  (n.s.)  Bankr.  68 ;  3  M.  &  A.  88. 

Law  charges  incurred  by  the  petitioning  creditor 
in  securing  the  bankrupt's  property,  may  be  allowed. 

When  it  is  necessary  to  give  four  retainers,  the 
charges  for  four  briefs  may  also  be  allowed. 

Fees  to  counsel  may  be  allowed  for  settling  spe- 
cial petitions. 

Wnere  several  affidavits  are  filed  at  the  same  time, 
only  6s,  SeL  will  be  allowed. 

There  are  cases  where  it  may  be  proper  for  country 
commissioners  to  hold  second  meetings  on  the  same 
day ;  if  improper,  the  commissioners  must  be  brought 
before  the  Court. 

Charge  for  advertisements  in  the  provincial  papers, 
as  well  as  the  Gazette,  not  allowed. 

An  assignee,  who  cannot  attend  an  audit,  and 
makes  an  affidavit,  must  personally  pay  the  costs  of 
it;  and  it  is  doubtful  whetiier  such  affidavit  be  suffi- 
cient to  give  validity  to  such  audit 

Only  R  is  allowed  to  the  solicitor  and  derk  at 
meetings,  unless  special  cause  shewn. 

Semble-^An  attendance  should  not  be  disallowed, 
merely  because  no  benefit  arose  therefrom.  Ibid, 
and  Ex  parte  Hadfield  re  Barrow,  2  Dea.  113. 

In  an  action  of  trover  by  die  assignee  of  a 
bankrupt,  the  defendant,  amongst  other  pleas,  plead- 
ed thinlly,  that  the  plaintiff  was  not  possessed 
as  assignee;  fifthly,  that  the  plaintiff  was  assignee 
under  a  second  commission  of  bankruptcy,  under 
which  the  bankrupt  obtained  his  certificate,  and 
suffered  the  bankrupt  to  remain  in  possession  and 
reputed  ownership  of  the  goods  in  question,  to  which 
goods,  the  defendant,  as  assignee  under  a  third  fiat, 
was  entitied.  The  verdict  having  been  finally  en- 
tered for  the  defendant  on  the  third  issue,  and  the 
jury  havingbeen  discharged  from  the  fifth,  it  was  held. 
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upon  the  Uxation  of  costs,  that  the  defendant  was 
entitled  to  the  costs  of  proving  the  third  fiat,  inas- 
much as  such  fiat  was  not  a  nullity,  and  was  relerant 
to  the  thirdissue.  And  that  consequently,  the  Master's 
taxation,  disallowing  such  costs,  should  be  reviewed. 
— Held  also,  that  as  the  bankrupt  was  entitled  ab- 
solutely to  all  property  acquired  subsequently  to  his 
certificate  under  the  second  commission,  the  evidence 
given  to  prove  thai  the  estate  under  the  second  com- 
mission was,  after  all  charges,  able  to  pay  I5s,  in 
the  pound,  referring  only  to  property  acquired  by 
the  bankrupt  subsequently  to  the  granting  of  the 
certificate,  was  not  relevant  to  the  matter  of  the 
third  issue,  and  consequently  the  defendant  was  not 
entitled  to  the  costs  of  such  proof. 

The  allowance  of  the  costs  of  the  attendance  of  the 
partner  of  the  plaintiff's  attorney  as  a  witness,  is  not 
a  sufficient  cause  for  disturbing  the  officer's  taxation. 
Buller  V.  Hobstm,  8  I^aw  J.  Rep.  (n.s.)  C.P.  81 ;  6 
Bing.  N.C.  128 ;  7  DowL  P.C.  157. 

The  Court  will,  on  the  petition  of  one  of  three 
petitioning  creditors,  (partners,)  order  the  bill  of  the 
solicitor  to  be  taxed,  under  the  14th  section  of  6 
Geo.  4,  c  16,  and  stay,  in  the  meantime,  an  action 
at  law,  which  has  been  brought  for  the  recovery  of 
thebiU. 

Notwithstanding  such  action,  the  solicitor  will  be 
Hable  to  the  costs  of  taxation,  if  more  tlian  a  sixth  is 
taken  oS.  Ex  parte  fFatts  re  SehUsinger,  5  Law  J. 
Rep.  (K.8.)  Bankr.  31 ;  2  M.  &  A.  621 ;  1  Dea.  588. 

The  Court  will  not  order  the  taxation  of  a  petition- 
ing creditor's  bill,  where  it  has  been  paid  upwards 
of  three  years,  unless  objectionable  items  are  pointed 
out  by  the  petitioner,  in  which  case  the  taxation  may 
be  made,  under  the  general  jurisdiction. 

On  such  a  petition,  the  assignees  need  not  be 
served.  Ex  jKorie  Christy  re  Barrow,  6  Law  J.  Rep. 
(n.8.)  Bankr.  88 ;  3  M.  &  A  84. 

Qtutre — ^whether  a  petition  to  tax  the  petitioning 
creditor's  bill,  need  be  served  on  him? 

A  petition  to  the  general  jurisdiction  for  taxation, 
must  set  out  objectionable  items;  and  a  general  re- 
ference to  the  bill  of  costs  is  not  sufficient 

If  the  petition  state  as  objectionable,  items  already 
disallowed  by  the  commissioner,  it  is  insufficient, 
but  it  seems  that  it  may  stand  over  to  be  amended. 

The  right  of  a  20L  creditor  to  retax  costs,  under 
6  Gea  4,  c.  16,  s.  14,  is  confined  to  costs  after  the 
choice  of  assignees. 

A  petition,  by  a  creditor,  to  retax  the  petitioning 
creditor's  bill,  which  has  been  paid  two  years,  wifi 
lie,  if  the  creditor  has  but  lately  proved.  JS^r  parte 
Moore  re  Carturight,  3  M.  &  A.  699 ;  1  Dea.  578. 

Sembk — that  business  before  striking  a  docket  is 
taxable  in  bankruptcy.  Ex  parte  Cats  re  Bivert,  4 
D.&C.718. 

When  bills  are  already  taxed  by  the  proper  officer 
of  the  court,  and  the  registrar  is  dissatisfied  with 
such  taxation,  the  practice  is  to  refer  them  to  such 
officer  for  re-taxation.  Ex  parte  Knight  re  Watknu, 
6  Law  J.  Rep.  (ii.8.)  Bankr.  89;  3  M.  &  A.  58 ;  2 
Dea.  21^. 

Cases  may  arise  as  between  the  solicitor  and  the 
estate,  where  costs  would  be  ordered  against  the 
solicitor,  though  less  than  one-sixth  was  taxed  offi 
Ex  parte  Christy  re  Barrow^  6  Law  J.  Rep.  (k.b.) 
Bankr.  68;  3M.&A.88. 

Representatives  of  a  deceased  solicitor  will  not 


be  ordered  to  pay  the  costs  of  taxation  of  his  bill, 
more  than  a  sixth  being  taken  off;  nor,  where  they 
have  brought  an  action  for  the  amoimt,  to  the  costs 
of  which  the  assignees  are  liable,  can  they  set  off 
such  coste  against  the  other.  Ex  parte  Hammond  re 
JacktoH,  M.  &  Ch.  136. 

Questions  of  costs  of  employing  counsel,  after  an 
order  taken,  are  determinable  by  the  taxing  officer, 
not  by  the  Court 

Assignees  served  with  a  petition,  are  entitled  to 
the  costs  of  resisting  the  entire  application.  Ex  parte 
Smith  re  Clark,  M.  &  Ch.  347. 

Costs  of  preparing  a  special  case,  form  part  of  the 
costs  of  appeal  to  the  Lord  Chancellor,  and  should 
be  taxed  by  the  officer  in  Chancery.  The  Court  of 
Review  intimated  its  opinion  to  that  effect  to  such 
officer.  Ex  parte  Hawley  re  RichartU,  4  D.  &  C.  572 ; 
s.  c.  JSx  parte  Bichardt  re  Hawley ^  2  M.  &  A.  59. 


BARON  AND  FEME. 

[See  Divorce  —  Ecclesiastical  Court — In- 
fant.] 

(A)  Husband. 

(a)  Bights, 

(b)  Liabilities. 

(B)  Wipe. 

(a)  Property,  and  Settlement  ikererf. 

(b)  Consent  and  Election. 

(c)  Conveyance, 

(d)  Payments  to. 

(e)  Bights. 

(C)  Separate  Estate. 

(a)  Creation. 

(b)  Power  over,  and  Disposition. 

(c)  Liabilities  in  respect  of. 
{jy\  Alimony. 

(E)  Suits  and  Actions  ;   and  Pleadings 

AND  Evidence. 

(F)  Criminal  Proceedinob. 


(A)  Husband. 
(a)  Bights. 

If  a  woman  entitled  to  property,  during  the  treaty 
of  marriage,  represents  to  her  intended  husband  that 
she  is  so  entitled,  and  that  upon  the  marriage  he  will 
become  entitled /Krvfnarilt;  and  if  during  the  same 
treaty  she  clandestinely  conveys  away  the  property 
in  such  manner  as  to  defeat  his  marital  right,  and 
secure  to  herself  the  separate  use  of  it,  and  the  con- 
cealment continues  until  the  marriage,  a  fraud  is 
thus  practised  on  the  husband,  and  he  is  entitled  to 
relief.  Direct  misrepresentation  or  wilful  conceal- 
ment, with  intent  to  deceive  the  husband,  would  en- 
title him  to  such  relief;  and,  if  both  the  property  and 
the  mode  of  its  conveyance,  pending  die  marriage 
treaty  be  concealed  from  the  intended  husband,  there 
is  stiil  fraud  practised  on  him.  Cases  have,  however, 
occurred,  in  which  concealment,  or  rather  the  non- 
existence of  commimicadon  to  the  husband,  has  not 
been  held  fraudulent;  and  whether  fraud  is  made 
out,  must  depend  on  the  circumstances  of  each  case. 
As  a  conveyance  made  immediately  before  marriage 
is  primd  facie  good,  it  is  to  be  impeached  only  by 
the  proof  of  fraud. 

A  settlement  made  by  a  widow  two  months  before 


100 


BARON  AND  FEME. 


her  second  marriage,  in  contemplation  of  marrying, 
was  held  valid  against  a  second  husband  to  whom  it 
was  not  communicated,  there  being  no  evidence  of 
the  existence  of  the  treaty  for  marriage  with  him,  at 
the  date  of  the  settlement  England  v.  Doumsf  9  Law 
J.  Rep.  (M.S.)  Ch.  818;  2Bea.622. 

Where  an  action  is  brought  (without  the  authority 
of  the  husband)  in  the  name  of  husband  and  wife, 
for  an  assault  upon  the  latter,  the  husband  will  be 
entitled  to  stay  the  proceedings  until  he  receives 
an  indemnity  against  costs.  Harriton  v.  Almond,  4 
Dowl.P.C.321. 

'  The  plaintiff  gave  his  wife  the  sum  of  782.,  to  be 
taken  care  of  by  her.  She  deposited  5QL,  part  of 
this  sum,  with  the  defendants,  who  were  bankers, 
in  the  name  of  R.  B,  aged  twelve  years,  her  son  by 
a  former  husband  j  and  took  at  the  same  time  an 
accountable  receipt,  whereby  the  bankers  engaged 
to  pay  the  money  to  the  son,  with  interest,  on  his 
attaining  twenty- one  years.  The  wife  was  not 
known  to  the  bankers: — Held,  that  the  husband 
might  recover  the  sum  from  the  bankers  in  an  ac«> 
tion  for  money  had  and  received.  Calland  v.  Loyd, 
9  Law  J.  Rep.  (k.8.)  Exch.  66;  6  M.  &  W.  26. 

Where  a  wife  absents  herself  from  her  husband, 
on  account  of  no  misconduct  on  his  part,  and  he 
afterwards  by  stratagem  obtains  possession  of  her 
person,  and  she  declares  her  intention  of  leaving  him 
again  whenever  she  can,  he  has  a  right  to  restrain 
her  of  her  liberQr,  until  she  is  willing  to  return  to  a 

rirformance  of  her  coigugal  duties.  In  re  Coehrantf 
Dowl.P.C.680. 

If  a  husband,  by  a  deed  of  separation  executed 
by  himself,  but  not  executed  by  either  of  the  trustees, 
give  his  wife  licence  to  live  where  she  pleases,  he  is 
not  justified  in  entering  the  house  of  a  third  person 
to  reclaim  his  wife,  as  being  improperly  harboured 
there ;  and  the  husband,  before  doing  so,  should  at 
least  give  distinct  notice  to  the  third  person,  that, 
as  £sr  as  by  law  he  could,  he  revoked  the  licence.  Lgwit 
ir,P(m*ford,SC,8iV.6S7.  [Denman] 

The  husband  is  entitled  to  the  drsil  of  his  mar- 
riage settlement,  for  which  he  has  paid,  by  which 
property  is  secured  to  the  separate  use  of  his  wife, 
there  appearing  to  be  no  memoranda  or  indorsements 
upon  the  document,  which  may  render  the  delivery 
improper ;  the  draft  not  being,  like  the  deed,  kept 
in  trust.  Exports  Holdsworth,7  Law  J.  Rep.  (n.s.) 
C.P.  226 ;  4  Bing.  N.C.  386. 

A  married  woman  separated  from  her  husband, 
and  living  in  adultery,  acquired  certain  monies, 
which  she  deposited  at  a  banker's.  She  then  married 
again,  her  first  husband  being  still  alive,  and  settled 
that  money  in  trustees  for  the  benefit  of  herself  and 
second  husband,  and  two  illegitimate  children  of 
her  own.  She  was  then  tried  and  convicted  of  felony, 
for  which  she  was  afterwards  executed.  Previous  to 
the  trial,  she  and  her  trustees  applied  for  the  money 
to  be  employed  in  her  defence,  out  did  not  obtain  it 
The  trustees  incurred  an  extravagant  expense  for 
their  personal  benefit  After  her  death,  the  first  hus- 
band and  the  trustees  separately  sued  the  bankers 
for  the  money,  but,  on  an  interpleader  rule,  those 
actions  were  stayed,  and  an  issue  was  directed  be- 
tween the  husband  and  the  trustees : — Held,  first,  that 
the  first  husband  was  entitled  to  the  money.  Se- 
condly, that  the  bankers  were  to  be  paid  their  costs 
by  the  pMntiffsemble,  out  of  the  fund.    Thirdly, 


that  the  trustees,  not  having  acted  bond  JUe,  wers 
not  entitled  to  be  paid  the  expenses  which  they  had 
incurred  in  the  defence,  but  were  to  pay  all  the  costtf 
of  the  interpleader  rule;  but,  temble,  'if&ey  had  acted 
bondfide^  they  might  have  been  allowed  by  the  Court, 
under  the  1  &  2  Will.  4,  c.  58,  s.  1,  to  receive  the  ex- 
penses which  they  had  incurred  in  the  defence  of 
their  cestui  que  trust.  Agar  v.  Blethyn^  5  Law  J.  Rep. 
(N.S.)  Exch.  S6;  2  C.  M.  &  R.  699 ;  1 T.  &  6. 160. 

(b)  Liabilities, 

Where  the  plaintiff  employed  an  attorney  to  pro- 
secute the  defendant  by  indictment,  for  cruelty  and 
ill-treatment  to  his  wife,  and  he  was  convicted 
and  sentenced : — Held,  that  the  plaintiff  could  not 
recover  against  the  defendant  the  expenses  he  had 
incurred  in  instituting  such  a  prosecution,  as  it  could 
not  be  considered  in  any  way  necessary  for  the 
wife's  protection.  But,  semble,  that  it  is  otherwise, 
if  she  exhibit  articles  of  the  peace  against  her  hus- 
band. Grindellv,  Godmore  or  Godmondf  6  Law  J.  Rep. 
(n.8.)  K.B.  81 ;  6  Ad.  &  E.  755 ;  1  N.  &  P.  168. 

And  where  husband  and  wife  were  living  apart,  and 
the  wife  had  a  separate  maintenance,  and  the  fauabandt 
by  his  violence,  compelled  the  wife  to  exhibit  articles 
of  the  peace  against  him,  he  was  held  to  be  liable  for 
the  expenses,  as  being  necessary  for  her  protection. 
Turner  v.  Brookes,  8.  Law  J.  Rep.  (]i.b.)  Q.B.  211; 
10Ad.&E.47;  2P.&D.294.     . 

Where,  a  husband  had  turned  his  wife  out  of  hia 
house,  and  it  was  agreed  that  a  deed  of  separation 
should  be  prepared  and  executed: — Held,  that  the 
husband  was  not  liable  to  pay  the  expenses  incurred 
by  his  wife's  trustee  in  procuring  a  counterpart  to 
be  prepared  and  executed,  without  an  express  pro- 
mise by  him  to  bear  that  expense. 

Semble,  that  a  person  who  lends  money  to  a  wife 
living  apart  from  her  husband,  to  enable  her  to  buy 
necessaries,  is  not  entitled  to  recover  it  from  hun. 
Laddv.  Lynn,  6  Law  J.  Rep.  (m.s.)  Exch.  73 ;  2  M. 
8c  W.  265. 

A  husband  who  gives  a  sufficient  separate  main- 
tenance to  his  wife  living  apart  from  him,  is  not 
liable  for  her  debts,  though  the  party  contracting 
with  her  had  no  notice  of  such  separate  maintenance. 
Mixend  v.  Piek,  7  Law  J.  Rep.  (n.s.)  Exch.  153 ;  3 
M.  &  W.  481 :  8.P.  Emmett  v.  Norton,  8  C.  &  P.  506. 
[Abinger] 

A  husband  is  not  bound  by  the  contracts  of  his 
wife,  unless  they  are  made  by  his  authority,  or  with 
his  concurrence — with  one  exception,  which  is,  that 
if  the  husband  make  no  provision  at  all  for  his 
wife,  he  is  liable  for  necessaries  for  her,  suitable  to 
his  state  and  circumstances.  Atkins  y.  Cwrwood,  7  C. 
&  P.  756.  [Abinger] 

If  a  husband  has  put  away  his  wife  for  adultery, 
he  is  not  liable  even  for  necessaries  supplied  to  her, 
if  it  be  proved  on  the  trial  of  an  action  for  the  price 
of  such  necessaries,  that  she  has  been  guilty  of 
adultery ;  but  a  verdict  in  an  action  of  crim.  con.  is 
not  receivable  in  evidence  in  such  action,  as  it  is 
res  inter  aUas  partes. 

If  a  husband  put  away  his  wife  on  a  charge  of 
adultery,  and  inform  a  tradesman  with  whom  his 
wife  has  been  in  the  habit  of  dealing,  that  he  has 
so  done,  the  tradesman  cannot  recover  for  articles 
supplied  her,  unless  they  be  necessaries,  and  the 
tradesman  prove  that  the  wife  was  actuaily  in  want 


BARON  AND  FEME. 


101 


of  them,  even  though  no  evidence  is  g^ven  of  the 
adultery.  Aarc^y.  G^on^,  8  C.&  P.  512.  [Abinger] 
A  penon  is  only  liable  to  pay  for  goods  supplied 
to  his  wife  upon  the  ground  of  an  implied  contract, 
and  it  is  not  for  the  defendant  to  prove  that  he  has 
given  notice  to  the  plaintiff  not  to  supply  the  goods 
to  his  wife,  but  it  lies  on  the  plaintiff  to  satisfy  the 
jury  that  the  defendant's  wife  contracted  the  debt 
by  the  authority  of  her  husband.  Spreadbury  v. 
Chapman,  8  C.  &  P.  37 1.  [Denman] 

Where  a  wife  is  living  with  her  husbandi  and  in 
the  ordinary  arrangement  of  their  household  she 
gives  orders  which  are  proper  and  not  extravagant, 
it  is  presumed  that  die  has  the  authority  of  her 
husbuid  for  so  doing.  When  the  husband  and  wife 
do  not  live  together,  and  the  husband  has  turned  the 
wife  out  of  doors,  the  law  makes  her  his  agent  to 
ordrar  such  things  as  are  reasonable  and  necessary 
for  herself;  but  if  she  is  living  in  open  adultery, 
her  husband  is  not  bound  by  any  contract  she  may 
make,  even  for  necessaries. 

If  a  husband  is  sued  in  assumpsit  for  articles 
supplied  to  his  wife,  and  he  means  to  defend  the 
action  as  to  part  only,  temble  that  his  proper  plea 
is,  that  he  is  not  liable  beyond  a  certain  amount, 
and  that  he  should  pay  that  amount  into  court 
Emmett  v.  Norton,  8  C.  &  P.  506.  [Abinger] 

If  a  husband  and  wife  separate  by  mutual  con- 
sent, the  husband  is  liable  for  reasonable  mainte- 
nance for  his  wife,  unlras  she  has  a  competent  pro- 
vision, either  from  the  husband  or  from  some  fund 
of  her  own  ;  and  if  she  has  such  provision,  it  lies 
on  the  husband  to  shew  it 

A  mere  notice  by  the  husband  that  he  will  not  pay 
for  goods  supplied  to  his  wife,  will  not  avail  him,  if 
under  the  circumstances  of  the  separation  he  is  liable ; 
but  if  the  husband  and  wife  both  deal  with  the  same 
tradesman,  and  the  latter  agree  with  the  husband  not 
to  chaige  him  for  goods  to  be  supplied  to  the  wife,  the 
tradesman  cannot  after  that  charge  the  husband  for 
such  goods.  Dixon  v.  Hurrell,  8  C.  &  P.  717.  [Colt- 
man] 

A  wife  cannot  bind  her  husband  by  her  contract, 
except  as  his  agent;  but  in  cases  of  orders  given  by 
the  wife  in  those departmentsof  her  husband's  house- 
hold which  she  has  under  her  controul,  or  of  orders 
for  articles  which  are  necessary  for  the  wife,  such  as 
clothes,  the  jury  (if  the  wife  be  living  with  the  hus- 
band) ought  to  infer  agency,  if  nothing  appear  to 
the  contrary ;  but  if  the  order  is  excessive  in  point 
of  extent,  and  such  as  the  husband  never  would 
have  authorized,  that  will  alone  be  sufficient  to  repel 
the  inference  of  agency. 

If  it  be  proved  that  the  wife  has  a  separate  in- 
come, that  of  itself  goes  to  repel  the  inference  of 
agency ;  and  evidence  that  the  plaintiff  has  made 
out  the  invoices  to  the  wife,  and  has  drawn  bills  of 
exchange  on  her  for  part  of  the  amount,  which  she 
has  accepted  in  her  own  name,  payable  at  her  own 
banker's  from  her  separate  fUnds,  also  goes  to  prove 
that  the  wife  was  not  acting  as  the  agent  of  the  hus- 
band ;  and  the  fact  that  the  husband  sold  some  of • 
the  goods  which  were  supplied  to  the  wife,  and  re- 
ceived the  money  for  them,  will  not  of  itself  make 
the  husband  liable  in  point  of  law  to  pay  for  them ; 
but  it  is  a  fact  for  the  consideration  of  the  jury  in 
determining  whether  the  goods  were  supplied  on  the 
credit  of  the  husband,  and  whether  the  wife  was  the 


agent  of  her  husband.     Freestone  v.  Butcher,  9 
C.&P.64d.  [Abinger] 

(B)  Wipe. 
(a)  Property,  and  Settlement  thereof. 

The  transfer  of  a  wife's  chose  in  action,  by  exe- 
cutors, in  whom  the  same  is  vested,  to  trustees 
named  by  the  husband,  is  not  a  reduction  into  pos- 
session, although  the  transfer  is  made  by  the  direc- 
tion of  the  husband  alone. 

The  wife  of  a  trader  being  entitled  to  a  legacy 
vested  in  executors,  her  husband,  in  April  1825, 
directed  the  executors  to  transfer  it  into  the  names 
of  three  trustees  named  by  himself  for  the  separate 
use  of  his  wife,  and  which  they  did  accordingly. 
The  husband  became  a  bankrupt  in  December  in 
the  same  year,  and  died  in  1832.  On  a  bill  filed 
by  his  widow,  claiming  the  fund  by  survivorship, — 
it  was  held,  that  the  transaction  £d  not  amount  to 
a  reduction  into  possession,  and  that  she  was  en- 
tided. 

Held  also,  as  to  a  part  of  the  legacy  which  had 
come  into  the  husband's  hands,  and  had  been  in- 
vested by  him  in  the  name  of  the  same  trustees  on 
the  same  trusts,  that  such  investment  was  voluntary, 
and  void  as  against  his  assignees.  Ryhmd  v.  Smith, 
5  Law  J.  Rep.  (n.s.)  Ch.  186 ;  1  M.  &  Cr.  53. 

A  testator  gave  one-third  of  the  produce  of  his 
real  and  personal  estate  to  trustees,  to  pay  the  divi- 
dends from  time  to  time  to  his  unmamea  daughter 
for  her  separate  use,  without  anticipation,  with  a 
power  of  appointment  over  the  fund  by  deed  or  will, 
to  take  effect  from  and  after  her  decease,  without 
prejudice  to  her  life  estate.  After  the  death  of  her 
father  she  married,  and  appointed  the  fund,  and  her 
whole  interest  therein,  to  her  husband.  The  money 
being  in  court,  an  application  was  made,  on  the 
joint  petition  of  the  husband  and  wife,  for  payment 
of  the  fund  to  the  husband ;  but  the  Court  declined 
making  the  order. 

Where  a  feme  covert  is  entitled  for  life,  but  not 
for  her  separate  use,  to  the  interest  of  a  fund,  which 
is  so  circumstanced  that  the  husband  is  unable  to 
reduce  it  into  possession,  it  is  impossible  for  the 
husband  or  wife  to  make  such  a  disposition  of  it 
during  coverture,  as  will  bind  the  wife  surviving, 
in  respect  of  the  subsequently  accruing  income — 
eemble,  Stiffe  v.  Everitt,  6  Law  J.  Rep.  (n.s.)  Ch. 
138;  lM.&Cr.87. 

A  married  woman  being  entitled  to  a  legacy,  it 
was  referred  to  the  Master  to  approve  of  a  proper 
settlements  the  wife  (not mentioning  her  children) ; 
the  wife  died  before  any  further  proceedings  were 
taken: — Held,  that  her  children  were  entitled  to 
the  benefit  of  the  decree,  and  to  have  a  settlement 
made  on  them  of  the  property. 

The  only  child  was  a  married  woman : — Held, 
that  she  was  nevertheless  entitled.  Grovee  v.  Clarke, 
5LawJ.  Rep.(N.s.)Ch.853;  1  K.  182. 

Money  in  court  belonging  to  a  married  woman 
ordered  to  be  applied  for  the  benefit  of  herself  and 
children,  the  husband  having  taken  the  benefit  of 
the  Insolvent  Act  Brett  v.  GreemoeU,  3  Y.  &  C.  230. 

Where  the  husband  was  abroad,  the  affidavit  of 
the  wife  alone  of  the  non-existence  of  a  settlement 
was  admitted,  on  the  petition  of  the  assignee  for  a 
transfer.     EUiott  v.  Remmin^Um,  9  Sim.  502. 

A  wife  established  her  nght  to  a  settlement  as 
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against  her  husband's  assignees,  to  the  extent  of  one 
half  of  the  fund : — Held,  that  she  could  not  after- 
wards waive  the  making  of  the  settlement  so  as  to 
defeat  the  rights  of  her  children.  WhUtem  v.  Sam- 
yer,  \  Bea.  593. 

Under  the  circumstances,  the  husband  having 
left  the  wife  without  any  provision  for  her  mainte- 
nance, three-fourths  of  hier  property  in  court  was 
ordered  to  be  settled  on  the  wife  and  her  issue  gene- 
rally, and  one-fourth  only  given  to  him.  Cotter  v. 
Coster,  8  Law  J.  Rep.  (n.s.)  Ch.  230 ;  9  Sim.  597. 

The  wife  of  an  insolvent  was  entitled  for  her  life 
to  the  rents  and  profits  of  real  estate,  which  had 
been  devised  to  her  without  the  intervention  of  trus- 
tees, but  the  legal  estate  was  outstanding : — Held, 
that  the  wife  was  entitled  to  a  settlement  thereout 
SturgU  V.  Champneys,  9  Law  J.  Rep.  (n.s.)  Ch.  10. 

Where  there  was  a  bequest  of  an  annuity  to  a  feme 
sole,  for  her  life,  for  her  separate  use,  free  from  the 
controul  of  any  husband  she  might  marry,  without 
anticipation : — Held,  that  an  assignment  of  such  an- 
nuity, made  by  the  annuitant  and  her  husband  after 
marriage,  by  way  of  security,  was  valid.  Johnson  v. 
Freeth,  5  Law  J.  Rep.  (k.8.)  Ch.  143 ;  6  Sim.  423,  n. 

The  assignee  in  insolvency  of  a  lady's  second 
husband,  was  held  entitled,  subject  to  her  equity 
for  a  settlement,  to  an  annuity,  which  on  her  first 
marriage  had  been  settled  to  her  separate  use.  Brad- 
ley  V.  Uughest  ^  Sim.  149. 

A  legacy  given  to  a  married  woman  to  be  settled 
on  her  in  Italy,  was  ordered  to  be  paid  to  a  banker 
in  Italy,  on  his  giving  security  that  it  should  be 
settled,  according  to  the  law  of  Italy,  on  the  wife, 
for  her  separate  use.  Brown  v.  Tatnall,  6  Law  J. 
Rep.(N.8.)Ch,37l. 

(b)  Consent  and  Election. 

A  feme  covert  being  entitled  to  a  reversionary 
interest  in  a  sum  of  money,  obtained  a  surrender  of 
the  prior  interest  of  the  tenant  for  life.  The  Coiurt, 
with  the  consent  of  the  married  woman,  ordered 
payment  of  that  sunL  Lachton  v.  Jdams,  6  Law  J. 
Rep.  (n.s.)  Ch.  382. 

The  Court  will  take  the  consent  of  an  infant  mar- 
ried woman  to  the  payment  to  her  husband  of  a  sum 
to  which  she  is  entitled.  GulUn  v.  GulUn,  7  Sim.  236. 

Tlie  consent  of  a  married  woman  by  her  counsel 
to  release  her  jointure,  And  accept  an  allowance  for 
maintenance  during  the  life  of  her  husband,  who 
was  a  lunatic,  without  prejudice  to  her  right  to 
dower, — Held  not  to  be  binding  upon  her  after  his 
decease. 

A  feme  covert  is  not  competent,  during  the  cover- 
ture, to  elect  between  a  jointure  made  to  her  after 
marriage  and  her  dower  at  conunon  law.  Frank  v. 
^ran*,  3  M.&Cr.  17  L 

(c)  Conveyance. 

A  married  woman  entitled  to  a  rent-charge  on 
certain  plantations  in  Jamaica,  joined  in  a  convey- 
ance of  the  plantations  to  some  mortgagees,  and 
executed  the  deed  before  a  magistrate  in  England, 
being  exsmined  apart  from  her  husband,  and  ac- 
knowledging the  same  in  a  manner  effectual  to  pass 
the  interests  of  married  women  in  Jamaica: — Held, 
that  her  life  interest  in  the  rent-charge  passed  to  the 
mortgagees.  Forbes  v.  Adams,  8  Law  J.  Rep.  (n.8.) 
Ch.U6;  9  Sim.  462. 


Where  an  set  of  parliammt  authorises  the  pur- 
chase of  lands  in  which  a  feme  covert  is  interested, 
and  gives  the  Court  of  Bxchequer  authority  to 
distribute  the  purchase-money  amongst  the  parties 
beneficially  entitled,  the  exercise  of  that  authority 
by  the  Court  is  in  lieu  of  the  solemnities  ordinarily 
required  for  tlie  conveyance  of  the  real  property  of 
a  feme  covert,  or  on  the  payment  of  her  money  out 
of  Court  Ex  parte  ElUson,  7  Law  J.  Rep.  (n.s.) 
Ex.  £q.  49 ;  2  Y.  &  C.  528. 

(d)  Payments  to. 

Where  a  part  of  a  legacy  had  been  paid  to  a 
married  woman,  under  circumstances  which  primd 
facie  shewed  that  the  husband  had  assented  to,  or 
had  at  least  ratified  sueh  payment,  it  was  refeired 
to  the  Master  to  inquire  how  much  of  the  legacy 
had  been  so  paid,  and  he  was  directed  to  give  the 
executors  credit  fbr  the  sums  received  by  the  wife, 
either  with  the  husband's  express  approbation,  or 
under  such  circumstances  as  made  her  his  agent  for 
that  purpose.     Moses  v.  Leoi,  3  Y.  &  C.  359. 

(e)  Rights. 

A  husband  was  entitled,  in  right  of  his  wife,  to  a 
share  of  a  testator's  estate,  for  the  administration 
of  which  a  suif  had  been  instituted  in  equity,  but 
no  decree  had  been  made.  The  husband  and  wife 
joined  in  assigning  her  share  to  secure  a  debt  due 
from  the  husband : — Held,  that  this  assignment  was 
not  binding  on  the  wife,  having  survived  her  hus- 
band. Hutchings  v.  Shnith,  7  Law  J.  Rep.  (n.8.)  Cb. 
128;  9  Sim.  137. 

A  wife  cannot  recover  more  than  a  year's  arrears 
of  pin-money,  after  long  acquiescence  in  the  re- 
ceipt of  it  by  her  husband,  notwithstanding  claims 
made  by  the  wife  during  the  husband's  lifetime,  and 
a  promise  made  by  the  husband  that  she  should 
have  an  equivalent ;  such  promise  not,  under  the 
circumstances,  amounting  to  an  undertaking  to  pay 
arrears.  Thrupp  v.  Harmon,  3  M.  &  K.  513. 

A  rent-charge  expressed  to  be  for  a  jointure,  and 
in  lieu  of  dower  and  thirds  at  common  law,  does 
not  bar  the  jointress  of  her  distributive  share  in 
her  husband's  undisposed  of  personal  estate.  Col- 
leton  V.  Garth,  6  Sim.  19. 

A  promissory  note  given  to  a  woman  during 
coverture,  for  money  advanced  by  her  to  the  maker 
during  coverture,  if  not  reduced  into  possession  by 
the  husband,  survives  to  her,  and  may  be  sued  upon 
by  her  executors.  Gaters  v.  Madeley,  9  Law  J.  Rep. 
(m.8.)  Exch.  178 ;  6  M.  &  W.  423. 

(C)  Separate  Estate. 

(a)  Creation. 

[Benson  v.  Benson,  3  Dig.  Law  J.  114 ;  6  Sim.  126.] 
A  gift  to  trustees  to  pay  the  interest  to  the  tes- 
tator's wife  for  her  life,  "  to  be  by  her  applied  to  and 
for  the  maintenance  of  herself,  and  such  child  and 
children  as  the  testator  might  happen  to  leave  at  the 
time  of  his  death,"  does  not  create  a  trust  for  the 
separate  use  of  the  wife.  Wardle  v.  Claxtan,  8  Law 
J.  Rep.  (n.s.)  Ch.  119;  9  Sim.  524. 

A  testatrix  gave  800/.  to  her  executors,  to  accu- 
mulate it  untU  her  niece  attained  twenty-one,  at 
which  time  she  directed  them  to  pay  it  to  the  niece 
for  her  separate  use.  Tlie  niece  then  married  under 
twenty-one,  and  afterwards,  while  under  age,  exe- 
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euted  a  settlement  of  this  property,  and  joined  her 
husband  in  the  grant  of  an  annuity  secured  on 
the  legacy ;  she  afterwards  attained  twenty-one  : — 
Held,  notwithstanding  the  marriage,  the  settlement, 
and  ihe  assignment,  that  the  niece  was  entitled  to 
have  the  legacy  and  accumulations  for  her  separate 
use.  Johmon  v.  Johnton,  6  Law  J.  Rep.  (n.s.)  Ch. 
306;  IK. 648. 

A  bequest  in  trust  for  the  separate  use  of  an 
unmarried  woman,  will,  upon  her  subsequent  mar- 
riage, be  valid  as  against  her  husband.  Davies  v. 
Tiwmycrrftj  5  Law  J.  Rep.  (k.s.)  Ch.  140 ;  6  Sim. 
420. 

A  feme  covert  may  have  in  equity  a  separate 
estate  in  property  of  which  the  legal  estate  is  also 
vested  in  her.  Stead  v.  Nelsoft,  9  Law  J.  Rep.  (ir.s.) 
Ch.18;  2Bea.245. 

Where  property  is  given  to  the  separate  use  of  a 
woman,  without  power  of  anticipation,  the  separate 
estate  and  the  restriction  upon  alienation  will  either 
be  both  valid,  or  both  faiL  TuUett  v.  Armstrong,  6  Law 
J.  Rep.  (M.S.)  Ch.  303 ;  8  Ibid.  19 ;  9  Ibid.  41 ;  1 
Bea.1;  4M.&Cr.377. 

A  testator  devised  certain  res!  estates  to  trustees, 
upon  trust  for  A,  for  her  lifie,  for  her  separate  use, 
without  power  of  anticipation.  A  was  a  single 
woman  at  the  date  of  the  will,  and  at  the  death  of 
the  testator,  and  there  was  no  gift  over  in  case  of 
her  attempting  to  alien.  She  afterwards  married, 
and  she  and  her  husband  granted  an  annui^,  and 
charged  it  on  the  property  devised  to  her  m  the 
manner  before  mentioned : — Held,  that  the  gift  to 
her  separate  use,  and  also  the  restraint  upon  alien- 
ation, were  valid  and  effectual,  and  that  the  annui- 
tant had  no  claim  on  the  property  so  devised.  Ibid, 
and  Scarborough  v.  Borman,  8  Law  J.  Rep.  (n.s.)  Ch. 
22;  9  Ibid.  48 ;  1  Bea.  34 ;  4  M.  &  Cr.,377. 

(6)  Power  over,  and  Disposition, 

H  and  his  wife  granted  an  annuity  for  a  valuable 
consideration,  chairging  the  payment  on  a  fund 
which  had  been  settled  by  the  wife  to  her  separate 
use  before,  and  without  reference  to  marriage,  the 
settlement  being  recited  in  the  annuity  deed: — 
Held,  after  the  bankruptcy  of  H,  that  the  anntdtant 
was  an  incumbrancer  on  the  settled  fund  as  against 
H's  assignees :  that  H,  by  the  annuity  deed,  adopted 
and  affirmed  his  wife's  previous  voluntary  settle- 
ment Maber  v.  Hobbs,  6  Law  J.  Rep.  (n.s.  )  Ex.  Eq. 
12;  2y.&C.317. 

Where  a  wife  is  living  with,  and  is  maintained  by 
her  husband,  the  Court  will  not  grant  an  account  of 
the  arrears  of  the  income  of  her  separate  estate, 
which,  in  the  absence  of  a  demand  by  her,  have 
been  paid  to  her  husband. 

The  Court  proceeds,  in  such  case,  on  the  assump- 
tion, that  some  arrangement  has  been  made  between 
the  husband  and  wife ;  but  in  the  case  of  Digby  v. 
Howard,  the  House  of  Lords  refused  the  account, 
although  there,  from  the  wife  being  a  limatic,  her 
acquiescence  could  not  be  presumed. 

Where  there  is  a  clause  against  anticipation,  and 
trustees  pay  the  income  to  a  married  woman  in  ad- 
vance, they  sje  liable  to  pay  it  over  again,  and  are 
not  entitled  to  be  reimbursed  out  of  the  subsequent 
income.  Leach  v.  Way,  S  Law  J.  Rep.  (k.s.)  Ch.  100. 

A  mere  written  contract  bv  a  feme  covert  to  charge 
her  separate  estate,  is  bindmg,  though  the  trust  is 


for  her  separate  use,  or  to  the  use  of  such  persons 
as  she  should  under  hand  and  seal  appoint 

A  married  woman  who  had  a  life  estate  for  her 
separate  use,  in  property  of  which  the  legal  inter- 
est was  vested  in  her,  joined  with  her  husband,  in 
an  agreement  to  execute  a  mortgage  of  her  life 
interest,  for  securing  the  repavment  of  a  sum  which 
had  been  lent  to  him: — Held,  that  although  the 
legal  estate  was  vested  in  her,  she  was  bound  to 
perform  the  agreement ;  and  that  another  party  who 
had  accepted  a  mortgage  from  her,  after  notice  of 
the  agreement,  was  to  be  postponed  to  the  party 
claiming  under  the  agreement  Steeul  v.  Nelson,  9 
Law  J.  Rep.  (n.s.)  Ch.  18 ;  2  Bea.  245. 

A  married  woman  having  real  property  settled  to 
her  separate  use,  with  a  testamentary  power  over  it, 
may  dispose  of  household  and  other  chattels  pur- 
chased with  the  produce  of  it,  but  not  of  real  estate 
so  purchased.    Churchill  v.  JHbben,  9  Sim.  447,  n. 

Where  property  is  given  to  the  separate  use  of  a 
woman,  without  power  of  anticipation,  she  will 
have  the  absolute  property  in  the  fund  before  mar- 
riage, or  upon  beoimmg  discovert,  by  the  death  of 
her  husband;  but  if  she  does  not  alienate  the  pro- 
perty, in  that  case,  upon  her  subsequent  marriage, 
the  separate  use  clause,  and  the  prohibition  against 
alienation,  will  both  become  operative.  Clark  v. 
Jaqves,  8  Law  J.  Rep.  (n.s.)  Ch.  25 ;  1  Bea.  36: 
Dixon  V.  Dixon, 8  Law  J.  Rep.  (n.b.)  Ch.  25 ;  1  Bea.  40. 

(c)  Liabilities  in  respect  qf» 

A  feme  covert  entered  into  a  contract  to  grant  a 
lease  of  her  separate  property,  and  a  bill  was  filed 
against  her  and  her  husband  for  a  specific  perform- 
ance, to  which  her  trustees  were  not  parties :  the 
Court  dismissed  the  bill,  holding  her  personal  con- 
tract to  be  void.  Aylett  v.  Ashton,  5  Law  J.  Rep. 
(N.8.)Ch.7L 

On  a  bill  filed  by  a  married  woman  by  her  next 
friend,  part  of  it  was  dismissed  with  costs.  The 
Court  ordered  a  sum  of  money,  recovered  in  the 
suit  by  the  married  woman,  to  be  applied  in  pay- 
ment of  such  costs.  Leach  v.  Way,  5  Law  J.  Rep. 
(N.8.)  Ch.  100. 

On  a  bill  for  the  specific  performance  of  a  con- 
tract by  a  married  woman  as  to  her  separate  estate, 
there  can  be  no  decree  made  against  her  in  persO' 
nam,     Aylett  v.  Ashton,  1  M.  &  Cr.  105. 

A  married  woman  havii^  separate  property,  em- 
ployed a  solicitor,  and  undertook  to  pay  him  out  of 
her  separate  estate.  By  the  decree  in  a  suit  insti- 
tuted by  the  solicitor,  his  bills  were  ordered  to  be 
paid  out  of  the  separate  property,  and  it  was  referred 
to.  the  Master  to  tax  them. 

Semble — ^that  the  solicitor  is  entitled  to  the  costs 
of-  taxation,  though  more  than  one-sixth  was  taken 
o£     Murray  v.  Barlee,  7  Sim.  194. 

Children  have  no  right  in  law  or  equity  to  main- 
tenance out  of  their  mother's  separate  estate,  during 
their  father's  life,  though  his  means  are  insufiicient, 
and  his  wife  has  deserted  him.  Hodgens  v.  Hodgens, 
4  C.  &  F.  323 ;  11  Bli.  (n.b.)  62. 

(D)   AUMONT. 

Alimony  is  a  diflferent  thing  ftom,  and  not  analo- 
gous to  the  wife's  separate  property — ^is  variable  in 
amount  at  the  discretion  of  the  Judge  of  the  Eccle- 
siastical Court,  and  is  not  chargeable  by  the  wife 
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with  payment  of  her  debts.  Vander  Gucht  v.  De 
Blaquiere,  7  Law  J.  Rep.  (n.s.)  Ch.  270 ;  8  Sim.  315. 
A  bill  does  not  lie  by  the  executors  of  a  married 
woman  against  her  husband  for  arrears  of  alimony. 
Stanei  ▼.  Cooket  8  Sim.  321 :  reversing  s.  c  7  Sim. 
22 ;  3  Law  J.  Rep.  (m.8.)  Ch.  225 ;  and  3  Dig.  Law 
J.  116. 

(£)  Suits  and  Actions;  and  Pleadinqs  and 

Evidence. 

A  bill  filed  by  a  husband  and  wife,  in  respect  of 
the  wife's  separate  estate,  is  demurrable.  Leave  to 
amend,  by  making  the  husband  a  defendant,  was, 
however,  given.  Wake  v.  Parker^  7  Law  J.  Rep. 
(n.s.)  Ch.  93  ;  2  K.  59. 

A  joint  action  of  trespass  for  assault  and  false 
imprisonment,  lies  against  husband  and  wife.  Vine 
V.  Saundere,  7  Law  J.  Rep.  (n.s.)  C.P.  30  ;  4  Bing. 
N.C.  96  ;  6  DowL  P.C.  233. 

A  woman  advanced  money  on  certain  furniture 
and  stock  in  trade,  which  was  assigned  to  her  by  a 
deed,  to  which  an  inventory  was  annexed,  the  pos- 
session not  being  given  up.  It  was  provided,  that 
if  the  money  and  the  interest  due  on  it  were  repaid 
on  a  certain  day,  or  earlier  upon  a  notice  in  writing, 
the  deed  was  to  be  void.  Before  that  time  arrived 
she  married: — Held,  that  she  was  not  improperly 
joined  in  an  action  of  trover  to  recover  the  inven- 
tory, which  was  alleged  to  have  been  converted  after 
the  marriage.  Ay  ling  v.  WhicheridLxwJ.  Rep.  (n.s.) 
K.B.  134 ;  6  Ad.  &  £.  259 ;  1 N.  &  P.  416. 

Where  a  plaintiJBT,  sued  as  a  feme  sole,  married 
before  declaration,  and  was  afterwards  proceeded 
against  to  final  judgment,  and  thereupon  taken  in 
execution,  an  affidavit  for  her  discharge,  which  stated 
that  no  settlement  was  made  on  her  marriage,  was 
held  insufficient  Evaru  v.  Chestery  6  Law  J.  Rep. 
(n.s.)  Exch.  194 ;  2  M.  &  W.  847. 

A  replication  to  a  plea  of  coverture,  that  the 
plaintiff's  husband,  at  the  time  of  the  promise  in 
the  declaration,  had  been  absent  seven  years,  and, 
during  that  period,  he  was  not  known,  nor  is  he  now 
known  by  the  plaintiff  to  be  alive,  is  bad  on  special 
demurrer.  Lake  v.  Ri^,  6  Law  J.  Rep.  (n.s.  )  K.B. 
71;  6N.&M.684. 

A  married  woman  who  has  put  her  name  to  a  biU 
of  exchange,  as  drawer,  and  is  arrested  upon  it, 
will  not  be  discharged  on  motion.     WeUh  v.  Gibhs, 

4  DowL  P.C.  688. 

A  married  woman,  arrested  on  a  bill  of  exchange, 
is  entitled  to  be  discharged,  unless  she  represented 
herself  to  be  a  feme  sole.  HolUngdale  v.  Lloyd,  7 
Law  J.  Rep.  (n.s.)  Exch.  182 ;  3  M.  &  W.  416. 

Where  a  woman,  being  a  feme  sole,  is  dischai^ed 
under  the  Insolvent  Debtors  Act,  and  afterwards 
marries,  she  and  her  husband  are  not  liable  to  be 
sued  for  the  debts  from  which  she  was  discharged. 
Storr  V.Lee,  8  Law  J.  Rep.  (n.s.)  Q.B.  111;  9  Ad. 
&E.868;  1P.&D.633. 

A,  and  B  his  wife,  being  joint  lessees  of  Isnds, 
of  which  A  had  granted  an  underlease: — Held, 
that,  in  an  action  brought  by  A  alone,  for  injury  to 
his  reversionary  interest,  an  allegation,  that  the  re- 
version in  the  said  lands  belonged  to  him,  was  sup- 
ported, and  that  an  objection  of  the  non-joinder  of 
B  could  not  be  raised,  without  a  plea  in  abatement. 
WaUit  V.  Harrison,  8  Law  J.  Rep.  (n.s.)  Exch.  188 ; 

5  M.  &  W.  142 ;  7  Dowl.  P.C.  395. 


On  issue  taken  on  a  plea  of  oovertore,  it  is  no 
proof  of  the  husband  being  alive  at  a  particular 
time,  that  a  letter  in  his  handwriting  bears  a  foreign 
postmark  of  a  certain  date ;  but  if  it  be  proved,  in 
addition,  that  a  witness,  shortly  before  the  date  of 
the  post-mark,  wrote  to  him,  and  received  this  let- 
ter, which  is  in  answer  to  that  written  by  the  wit- 
ness, that  will  be  sufficient  Reed  v.  Norman,  8  C. 
&P.65.  [Denman] 

Semble — that  a  wife's  affidavit  upon  a  rule,  can- 
not be  read  against  her  husband.  Ex  parte  Lloyd, 
8  Law  J.  Rep.  (n.s.)  Exch.  147. 

Presumptive  evidence  of  a  marriage  is  sufficient 
in  an  action  against  husband  and  wife,  for  a  debt 
due  by  the  wife  dum  sola,  without  strict  proof  of  the 
celebration  of  the  marriage.  Traeey  v.  M^ArUon, 
7  Dowl.  P.C.  532. 

A  defendant,  being  pressed  to  pay  a  debt,  pro- 
mised the  plaintiff  that  he  would  eiUier  call  again 
the  following  day,  or  send  some  one  to  arrange  the 
terms  of  a  security  that  was  to  be  given  by  him. 
He  did  not  call  on  the  following  day,  but  his  wife 
called,  and  admitted  the  amount  of  the  debt  claimed : 
— Held,  that  this  admission  was  binding  on  the 
plaintiff,  there  being  sufficient  primd  facie  evidence 
of  the  wife's  agency.  Barker  v.  Faughan,  9  Law  J. 
Rep.  (n.s.)  Exch.  4. 

(F)  Criminal  Proceedings. 

Where,  on  the  trial  of  a  man  and  woman  for  lar- 
ceny, it  appears  by  the  evidence  that  they  addressed 
each  other  as  husband  and  wife,  and  passed  and  ap- 
peared as  such,  and  were  so  spoken  of  bv  the  wit- 
nesses for  the  prosecution,  it  will  be  for  tne  jury  to 
say  whether  they  are  satisfied  that  they  are  in  fact 
husband  and  wife,  even  though  the  woman  pleaded 
to  the  indictment  which  described  her  as  a  "  single 
woman."  In  such  a  case  a  female  prisoner  ought 
not  to  be  indicted  as  a  single  woman.  Regina  v. 
Woodufard,%C.8iV,5%\,  [Patteson] 

Husband  and  wife  were  jointly  indicted  for  a 
misdemeanour  in  uttering  counterfeit  coin : — Held, 
that  the  wife  was  entitled  to  an  acquittal,  as  it  ap- 
peared that  she  uttered  the  money  in  the  presence 
of  her  husband.  Whether  there  is  any  sound  dis- 
tinction in  the  rule  as  to  coercion  between  felonies 
and  misdemeanours — quare*  Rex  v.  Price,  8  C.  &  P. 
19.  [Common  Seijeant] 


BASTARDS. 

Act  enabling  bastards  in  Scotland  to  make  testa- 
ments. 6  Will.  4,  c.  22;  14  Law  J.  Stat  68. 

A  bastardy  bond  in  the  common  form  was  con- 
ditioned to  indemnify  the  parish  against  all  chsrges 
they  might  be  put  to,  by  reason  of  the  birth,  edncs- 
tion,  and  maintenance  of  the  bastard : — Held,  that 
the  obligor  was  not  liable  for  the  expenses  incurred 
by  the  parish,  in  relieving  the  bastard,  his  wife,  and 
children,  after  he  had  reached  the  age  of  twenty- 
one,  and  had  been  able  to  maintain  himself.  Wand^ 
ley  V.  SmUh,  5  Law  J.  Rep.  (n.8.)  M.C.  30 ;  2  C.  M. 
&R.716;  IT.&G.  194. 

An  order  for  the  maintenance  of  a  bastard  child, 
under  the  4  &  5  WUl.  4,  c.  76,  s.  72,  is  valid,  which 
states,  that  the  Court  of  Quarter  Sessions,  being 


BASTARDS— BEDFORD  LEVEL  ACT. 


105 


satisfied  that  A  B  is  the  father  of  the  child,  direct 
him  to  pay  a  certain  sum,  without  expressly  adjudg- 
ing that  he  is  the  father. 

Held,  also,  that  it  is  sufficient  to  state  that  the 
child,  hy  the  inahility  of  the  mother  to  provide  for 
its  maintenance,  has  become  chargeable  to  the 
parish,  without  setting  out  that  it  is  settled  there, 
although  the  order  is  to  continue  until  the  child 
shall  be  seven  years  old.  Regina  v.  Leuns,  8  Law 
J.  Rep.  (n.8.)  M.C.  4 ;  8  Ad.  &  E.  881 ;  1  P.  &  D. 
112, 

A  migority  of  the  overseers  and  churchwardens 
must  sign  the  notice  of  an  application  to  the  Ses- 
sions for  an  order  of  bastardy,  under  die  4  &  5  Will. 
4,  c.  76,  s.  73.  The  mere  concurrence  of  the  majority 
will  not  suffice. 

Whether  the  service  of  such  notice  must  be  per- 
sonal— quare. 

WheUier,  where  the  parish  to  which  the  bastard 
is  chargeable  is  in  a  union,  the  application  should 
be  made  by  the  overseers  or  the  guardians  of  such 
union — quare*  Regina  v.  the  Jutticet  of  Cambridge' 
shire  ;  Regina  v.  the  Justices  of  Salop ;  Regina  v.  the 
Justices  of  Gloucestershire f  8  Law  J.  Rep.  (n.s.)  M.C. 
6;  7  Ad.  &E.  480;  1P.&D.249. 

An  order  in  bastardy  stated,  that  as  well  upon  the 
evidence  of  the  mother,  as  upon  evidence  in  corrobo- 
ration thereof,  the  Court  adjudged,  &c : — Held,  bad, 
because  it  omitted  to  state  that  the  evidence  of  the 
mother  was  corroborated  in  some  material  particu- 
lar. The  Qttfen  v.  Read,  8  Law  J.  Rep.  (n.s.)  M.C.  19 ; 
9Ad.&£.619;  1P.&D.413. 

Two  Justices  made  an  order  of  affiliation,  direct- 
ing the  putative  father  to  pay  a  weekly  sum,  and 
they  also  signed  by  mistake  another  order ;  directing 
the  mother  to  pay  that  sum:  which  was  signed 
first,  did  not  appear.  They  were  delivered  to  the 
pariah  officers,  who  kept  the  former,  and  served  the 
tatter  on  the  &ther,  who  was  told  at  the  time  that 
he  was  to  pay  the  weekly  sum.  He  subsequently 
refused  to  pay  the  arrears,  on  the  ground  of  the 
incorrectness  of  the  order  served  on  him,  when  the 
parish  officers  served  a  copy  of  the  correct  order 
upon  him.  Refusing  still  to  pay  the  arrears, — held, 
that  a  Justice  of  the  Peace  was  justified  in  commit- 
ting him  to  prison,  under  the  18  Elix.  c.  3.  Wil- 
khuY.  Henuwarth,  7  Law  J.  Rep.  (n.s.)  M.C.  28 ;  7 
Ad.&E.807;  3N.&  P.  55. 

A  notice  to  the  putative  father  of  an  intention  to 
apply  for  an  order  of  bastardy,  may  be  signed  by 
the  overseers  and  churchwardens  of  a  parish  in- 
cluded in  a  union,  under  the  statute  4  &  5  WilL  4, 
c.  76,  and  need  not  be  signed  by  the  guardians  of 
the  union.  Regina  v.  James,  8  Law  J.  Rep.  (n.8.) 
M.C.61;  10  Ad.  &  E.  423 ;  1P.&D.422. 

A  Justice  of  the  Peace,  who  is  called  upon  under 
the  49  Geo.  3,  c.  68,  s.  8,  to  enforce  an  order  of  main- 
tenance in  bastardy,  cannot  inquire  into  whether  the 
sum  directed  to  be  paid  be  excessive,  or  more  than 
enough  to  indemnify  the  parish,  but  is  bound  to 
enforce  the  order  to  its  full  extent  Regina  v.  Codd, 
8  Law  J.  Rep.  (h.8.)  M.C.44;  9  Ad.  &  E.682;  1 
P.&D.456. 

Where  an  order  of  affiliation  was  made  before  4  & 
5  WilL  4,  c.  76,  and  after  that  act  had  passed  the 
mother  niarried  a  man  able  to  maintain  the  child : — 
Held,  that  the  order  was  thereupon  suspended,  at 
least  while  the  husband  was  of  such  abiUty.    And 
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temble,  that  it  was  suspended  so  long  as,  according 
to  sec.  57,  thehusband  was  liable  to  maintain  the  child, 
whether  able  or  not  Lang  v.  Spicer,  5  Law  J.  Rep. 
(n.8.)M.C.60;  IM.&W.  129;  1T.&G.358. 

A  constable  apprehending  a  party  under  a  commit- 
ment for  non-payment  of  expenses  incident  to  the 
birth,  &c.  of  a  bastard  child,  under  49  Geo.  3,  c.  18, 
is  justified  in  not  receiving  a  tender  of  the  sum  named 
in  the  commitment,  made  on  the  party's  way  to 
prison.  Atkins  v.  Kilby,  9  Law  J.  Rep.  (n.s.)  M.C. 
62;  llAd.&E.  777. 

If  the  overseers  do  not  apply  for  an  order  of 
maintenance  at  the  very  next  sessions  after  a  bastard 
child  has  first  become  chargeable,  it  is  incumbent 
upon  them,  in  order  to  give  a  subsequent  sessions 
jurisdiction  to  entertain  the  application,  at  least  to 
shew  due  diligence  to  ascertain  the  father,  or  that 
they  did  not  know  him  in  time  to  apply  at  the  next 
sessions. 

Qtuere — whether,  in  strictness,  the  language  of 
the  72nd  section  of  4  &  5  Will.  4,  c.  76,  does  not 
require  that,  in  all  cases,  an  application  should  be 
miule  to  the  sessions  immediately  ensuing  the  charge- 
ability,  although  the  hearing  may  be  deferred.  Rex 
V.  Heath,  5  Law  J.  Rep.  (n.s.)  M.C.  89 ;  5  Ad.  &  E. 
843;  6N.&M.345. 

An  application  for  an  order  in  bastardy,  under 
4  &  5  Will.  4,  c  76,  s.  72,  should  be  made  to  the  next 
sessions  after  the  chargeability  of  the  bastard  com- 
mences, provided  those  sessions  can  proceed  with 
effect  to  adjudicate  upon  the  case ;  but,  if  the  over- 
seers have  not  been  able,  after  using  due  diligence,  to 
ascertain  the  putative  father,  or  to  discover'  any  cor- 
roborative testimony,  they  would  not  be  bound  to 
apply  to  the  next  sessions ;  and  upon  application  to 
any  subsequent  sessions,  the  Justices  should  deter- 
mine, upon  the  circumstances  of  each  particular  case, 
whether  the  application  could  have  been  made  sooner 
with  effect.  And  such  determination  will  be  subject 
to  the  revision  of  the  Court  of  King's  Bench.  Rex 
V.  Oxfordshire  (Justices),  5  Law  J.  Rep.  (n.s.)  M.C. 
86 ;  6  N.  &  M.  351 ;  5  Dowl.  P.C.  1 16. 


BEDFORD  LEVEL  ACT. 

A  writ  of  mandamus  having  been  moved  for,  on 
the  part  of  the  corporation  of  the  Great  Level  of  the 
Fens,  who  are  also  commissioners  of  sewers  for  that 
district,  to  compel  the  owners  of  lands  within  the 
district  to  repair  the  banks  of  rivers  adjoining  the 
lands,  the  rule  was  discharged,  on  the  ground  that 
the  parties,  as  conunissioners  of  sewers,  had  another 
mode  of  proceeding.  Regina  v.  Gamble,  9  Law  J.  Rep. 
(n.8.)  as.  2;  1 1  Ad.  &  E.  69  ;  3  P.  &  D.  122. 

A  conveyance  of,  or  charge  upon  lands  in  the 
Bedford  Level,  is  valid  as  against  persons  afifected 
with  notice  thereof,  although  the  same  is  not  regis- 
tered at  the  Fen  Office. 

The  enactment,  15  Car.  2,  c.  17,  s.  8,  that  such 
instrument  shall  be  of  no  force,  but  from  the  time 
it  shall  be  entered  with  the  register,  has  application 
to  the  special  purposes  contemplated  by  that  act, 
for  the  government  of  the  corporation  and  the  benefit 
of  the  undertaking.  Willis  v.  Brown,  8  Law  J.  Rep. 
(N.8.)Ch.821;  lOvSim.  127. 
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BEER  ACT. 

Acts  reUtdng  to  the  sale  of  beer  and  cider  by 
retail  in  England  amended  by  3  &  4  Vict  c.  61 ;  18 
Law  J.  Stat  App.  6. 

A  conviction,  under  the  Beer  Acts,  I  Will.  4-,  c  64, 
and  4  &  5  Will.  4,  c.  85,  stated,  that  the  party  charged 
had  kept  his  house  open  for  the  sale  of  beer,  and  had 
sold  beer,  and  suffered  and  permitted  beer  to  be  con- 
sumed upon  his  premises  after  the  hour  fixed  by  the 
Justices  for  closing  beer  shops.  The  party  was  con- 
victed in  a  single  penalty  of  40«.  **  for  the  o£Eence 
aforesaid"  : — Held,  that  this  conviction  was  bad,  for 
that  it  alleged  three  distinct  acts,  each  of  which 
might  be  an  offence  against  the  statute,  and  would 
therefore  afford  no  protection  to  him  if  a  fresh  in- 
formation were  laid  against  him,  in  respect  of  either 
one  of  those  acts.  Newman  v.  Bendyshe,  8  Law  J. 
Rep.  (n.s.)M.C.58;  10Ad.&£.  11;  2P.&D.340. 

A  conviction  under  the  acts  1 1  Geo.  4.  &  1  WilL  4, 
c.  64,  and  4  &  5  WilL  4,  c.  85,  for  keeping  open  a  beer- 
house at  unlawful  hours,  must  contain  a  statement 
that  the  Justices  at  petty  sessions  fixed  the  hours  at 
which  beer-houses  should  be  opened  and  shut,  and 
also  at  what  hour  the  house  was  kept  open. 

SemhUf  that  a  warrant  of  distress,  on  refusal  to 
pay  the  penalty  for  such  an  offence,  issued  the  day 
after  it  is  dated,  and  within  seven  days,  reckoning 
one  day  inclusive,  is  valid.  Newman  v.  Hardwicke, 
7  Law  J.  Rep.  (n.8.)  M.C.  101 ;  8  Ad.  &  £.  124;  8 
N.&P.368. 

By  the  new  Beer  Act,  1  Will.  4,  c.  64,  s.  15, 
penalties  are  recoverable  upon  the  information  of 
any  person  before  two  Justices  acting  in  petty  ses- 
sions in  and  for  the  division  or  place  in  which  the 
house  is  situate  where  the  offence  was  committed. 
In  an  indictment  for  perjury,  alleged  to  have  been 
conunitted  on  the  hearing  of  such  an  information, 
it  is  necessary  to  aver  that  the  Justices  were  acting 
in  petty  session,  as  every  meeting  of  two  Justices 
in  one  place  for  business,  is  itself  a  petty  session. 

SembUj  that  it  is  not  necessary,  in  such  a  case, 
that  there  should  have  been  a  written  information. 
Regina  v.  Rawlint,  8  C.  &  P.  439.  [Parke  &  Patteson] 


BENEFIT  BUILDING  SOCIETIES. 

Act  for  the  regulation  o£    6  &  7  WilL  4,  c  32; 
14  Law  J.  Stat  86. 


BENEFICE. 

The  defendant,  a  beneficed  clergyman,  demised 
two  livings  to  the  plaintiff  for  a  term  of  99  years,  on 
trust,  among  other  things,  to  pay  3,700/.,  previously 
borrowed  by  the  defendant  of  the  plaintiff,  the  in- 
denture not  referring  in  any  way  to  a  warrant  of 
attorney.  On  the  same  day  die  defendant  executed 
a  warrant  of  attorney  to  the  plaintiff^  in  the  defeas- 
ance of  which  it  was  stated  to  be  given  as  a  collate- 
ral security  for  3,700/.,  and  interest  *'  further  secured 
by  a  grant  and  demise,  bearing  even  date  herewith, 
of  the  vicarages'*  in  question.  The  money  in  ques- 
tion not  being  paid,  the  plaintiff  signed  judgment, 
and  issued  a  sequestration: — Held,  on  application 
to  set  aside  the  warrant  and  subsequent  proceedings, 
that  it  was  not  void  as  a  charging  of  a  benefice  within 
the  meaning  of  the  13  Eliz.  c.  20,  s.  1,  but  that  it 
was  an  independent  security  for  a  loan.  Bendry  v. 
Price,  7  DowL  P.C.  753. 


BIGAMY. 


The  true  construction  of  the  22nd  section  of  the 
9  Geo.  4,  c.  31,  in  relation  to  the  ofl^nce  of  bigamy, 
is  this :  not  that  the  party  charged  to  be  deprived 
of  the  benefit  of  its  provision  as  a  defence  must  have 
known,  at  the  time  when  he  contracted  the  second 
marriage,  that  the  first  wife  had  been  alive  during 
the  seven  years  preceding,  but  that  to  bring  him 
within  that  provision  he  must  have  been  ignorant 
during  the  whole  of  that  seven  years,  that  she  was 
alive.  Regina  v.  CuUen,  9  C.  &  P.  681.  [Patteson] 

An  indictment  for  bigamy  committed  in  one 
county,  found  by  the  juiy  of  another  in  which  the 
prisoner  was  apprehended,  must  state  that  he  was 
apprehended  in  that  county.  Rexv.  Praser,  1  M.  C.C. 
407. 


BILLS  OF  EXCHANGE  AND   PROMIS- 
SORY NOTES. 

[See  Assumpsit —  Contract —  Debt —  Pleadiko 

— Usury.] 

(A)  Form  and  Construction. 

(B)  Stamp. 

(C)  Consideration. 

(D)  Acceptance. 
(£)  Indorsement. 

(F)  Presentment. 

(G)  Notice  of  Dishonour. 

(H)  Actions  and  Suits  —  when  main- 
tainable. 
( I )  Pleadings  and  Evidence. 

!a)  Declaration, 
b)  Plea,  4^. 
(c)  Evidence. 
(K)  When  ordered  to  be  delivered  up. 
(L)  Rule  to  compute. 


(A)  Form  and  Construction. 

r  fVorley  v.  Harriaon,  6  Law  J.  Rep.  (n.s.)  K.B.  17; 
3  Dig.  Law  J.  129.] 

An  instrument,  whereby  A  promises  to  pay  to  B, 
or  order,  a  certain  sum,  and  all  fines  according  to  rule, 
is  not  a  promissory  note ;  and  if  declared  upon  as 
such,  the  declaration  is  bad  after  verdict  But  if 
there  be  also  a  count  on  an  account  stated,  and  the 
plaintiflfhave  a  general  verdict,  a  venire  de  novo  will 
be  granted,  that  the  damages  may  be  assessed  on 
the  good  count  Airy  or  Jyrey  v.  Feanuide,  7  Law 
J.  Rep.  (n.8.)  Ezch.  288 ;  4  M.  &  W.  168. 

"John  Mason  borrowed  of  Mary  Ann  Mason,  his 
sister,  the  sum  of  fourteen  pounds  in  cash,  as  per 
loan,  in  promise  of  payment  of  which  I  am  truly 
thankful  for,  and  shall  never  be  forgotten  by  me, 
John  Mason,  your  afifectionate  brother"  : — Held,  to 
be  a  promissory  note,  and  to  require  a  stamp.  Ellis 
V.  Maton,  8  Law  J.  Rep.  (n.8.)  Q.B.  196 ;  7  Dowl 
P.C.  578. 

An  instrument  drawn  by  A  upon  B,  requiring 
him  to  pay  to  the  order  of  C,  a  certain  sum,  at  a 
certain  time,  **  without  acceptance,'*  is  a  bill  of  ex- 
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diange,  and  may  "be  so  described  in  an  indictment 
for  forgery.  Regina  r.  Khmear,  2  M.  &  R.  117.  [Pat- 
teson] 

**  On  demand,  I  promise  to  pay  to  Mr.  J.  O.  John- 
son, or  order,  the  sum  of  120/.  with  lawful  interest 
for  the  same,  for  value  received ,  and  I  have  deposited 
in  his  hands  title  deeds  to  lands  purchased  from  the 
devisees  of  Mr.  Toplis,  as  a  collateral  security  for 
the  same:" — Held,  to  be  a  promissory  note  within 
the  statute  of  Anne. 

The  commissioners  are  not  prohibited  from  plac- 
ing a  stamp  after  the  ezecutios  of  an  instrument 
wluch  contains  a  promissory  note  and  an  agreement, 
so  that  the  stamp  so  subsequently  placed  is  not  re- 
ferable to  the  instrument  as  a  promissory  note.  JVUe 
V.  Charltm,  6  Law  J.  Rep.  (n.s.)  K.B.  80 ;  4  Ad.  & 
£.  786 ;  6  N.  &  M.  364. 

A  note  written  by  a  creditori  at  the  foot  of  an 
account  requesting  the  debtor  to  pay  that  account  to 
A  B,  and  which  the  creditor  delivered  to  A  B  for 
the  purpose  of  his  getting  in  the  money  for  the  cre- 
ditor, is  not  a  bill  of  exchange,  or  order  for  payment 
of  money,  within  the  Stamp  Act  Norris  v.  Solomon j 

2  M.  &  R.  266.  [Maule] 

"  Gentlemen,  —  I  have  received  the  imperfect 
books,  which,  together  with  the  cash  overpaid  in  the 
settlement  of  your  account,  amounts  to  BOL  7«., 
which  sum  I  will  pay  you  within  two  years  from 
this  date.  T  W.  To  Messrs.  S,  W  &  A,"  Held, 
to  be  a  promissory  note,  and  to  require  a  stamp. 
Wkeatleyr.  Williams,  5  Law  J.  Rep.  (n.s.)  Exch.  237 ; 
1  M.  &  W.  533  ;   1 T.  &  G.  1043. 

An  instrument  which,  in  other  respects,  was  a 
promissory  note,  and  had  been  properly  stamped  as 
such  before  making,  contained  in  the  body  of  it  a 
memorandum,  that  the  maker  had  deposited  certain 
title  deeds  with  the  payee  as  a  collateral  security. 
After  it  was  made,  it  was  stamped  with  a  proper  mort- 
gage stamp  on  payment  of  the  penalty : — Held,  that 
this  was  an  assignable  promissory  note  under  stat 

3  &  4  Anne,  c.  9,  s.  1,  and  that  it  might  be  sued  on 
by  an  indorsee,  though  the  mortgage  stamp  was  put 
on  after  the  making,  and  though  there  was  no  assign- 
ment stamp.  Wise  v.  Cfiarlton,  6  Law  J.  Rep.  (n.s.) 
K.B.80;  4Ad.&£.786;  6N.&M.364. 

A  promissory  note,  payable  on  demand,  was  given 
in  obedience  to  an  agreement,  whereby  it  had  been 
agreed  that  the  note  should  be  given  by  way  of 
security,  to  secure  a  judgment,  if  it  should  be  re- 
covered, against  a  third  person,  and  to  be  given  up 
if  the  plaintiff,  who  was  the  payee,  should  fail  in 
that  action.  A  memorandum  was  indorsed  on  the 
note,  stating,  that  the  note  was  given  on  the  con- 
dition mentioned  in  the  agreement: — Held,  that 
this  indorsement  was  to  be  considered  as  merely  a 
marking  of  the  note  for  the  purpose  of  identification, 
and  not  as  an  incorporating  of  the  agreement,  so  as 
to  render  the  note  an  agreement  or  a  conditional 
promise.  Brill  v.  CrtcAr,  5  Law  J.  Rep.  (n.s.)  Exch. 
148;  1  M.  8f  W.  232 ;  1  T.  &  G.  622. 

(B)  Stamp. 

If  an  instrument,  containing  a  mortgage,  be  also 
a  promissory  note,  it  may  stiU  be  stamped  with  a 
mortgage  stamp,  after  the  execution,  provided  it  has 
a  promissory  note  stamp  on  it  at  the  time  it  is  exe- 
cuted. Wise  V.  Charlton,  6  Law  J.  Rep.  (n.s.)  K.B. 
80;  4Ad.&£.  786;  6N.&M.364. 


The  defendant  indorsed  a  promissory  note,  of  which 
he  was  the  holder,  to  the  plaintiff,  in  discharge  of  a 
debt  for  goods  sold  and  delivered.  In  the  direction 
to  pay,  the  note  did  not  contain  the  words  **  or  order." 
It  was  presented  for  payment  to  the  makers,  nine 
days  after  it  became  due,  and  was  dishonoured.  In 
an  action  against  the  defendant, — Held,  that  the 
plaintifis  were  entitled  to  recover  upon  the  count  for 
goods  sold  and  delivered,  as  the  note  given  in  pay- 
ment was  a  nullity,  the  plaintifis  having  no  remedy 
upon  it  against  tiie  defendant,  for  want  of  a  new 
stamp,  nor  against  the  antecedent  parties,  for  want 
of  the  words  "  or  order."  Plimley  v.  Westleyy  6  Law  J. 
Rep.  (n.s.)  C.P.  61 ;  2  Bing.  N.C.  249. 

Where  the  words  "  or  order"  have  been  inserted 
in  a  promissory  note,  although  it  was  given  by  the 
maker  to  the  payee,  but  it  appears  that  the  insertion 
was  made  in  furtherance  of  the  original  intention,  a 
new  stamp  is  unnecessary.  Buromv.  Thompson^  9  Law 
J.  Rep.(N.8.)aB.26;  llAd.&E.81;  3P.8rD.7L 

(C)  Considsbation. 

The  defendant  pleaded  to  an  action  against  him 
as  acceptor  of  a  bill  of  exchange  for  202.,  that  before 
the  drawing  and  acceptance  the  plaintiff  agreed 
to  do  for  him  certain  carpenter's  work  in  a  work- 
manlike manner,  for  63t ;  that  the  defendant  after- 
wards paid  the  plaintiff  the  sum  of  43/.,  in  part 
payment  of  the  63/.,  and  afterwards  accepted  the 
bill  on  account  of  the  residue  of  that  sum ;  that 
the  plaintiff  refused  to  do  certain  carpenter's  work 
agreed  upon,  and  did  the  other  work  in  a  bad  and  un- 
workmanlike manner;  that  the  43/.  paid  to  the  plain- 
tiff was  more  than  the  whole  work  done  by  him  was 
worth,  and  that  there  was  a  want  and  failure  of  con- 
sideration:— Held,  that  the  plea  did  not  state  a  total 
failure  of  consideration,  and  that  the  plaintiff  was 
entitied  to  judgment  won  obstante  veredicto.  Trickey 
V.  Lame,  9  Law  J.  Rep.  (n.s.)  Exch.  141 ;  6  M.  &W. 
278;  8Dowl.P.C.  174. 

In  an  action  by  the  indorsee  against  the  maker  of 
a  promissory  note,  and  a  plea  that  the  note  was  given 
for  money  lent  to  game  with,  and  was  indorsed  to 
the  plaintiff,  with  full  knowledge  and  without  con- 
sideration, and  the  replication  alleged  a  good  consider- 
ation and  no  knowledge, — Held,  that  the  defendant 
must  begin,  and  give  some  evidence  of  want  of  con- 
sideration, although  the  replication  did  not  deny 
the  alleged  illegality  of  the  note.  Edmunds  v.  Groves, 
6  Law  J.  Rep.  (n.s.)  Exch.  203 ;  2  M.  &  W.  642 ;  5 
Dowl.  P.C.  775. 

K  was  accustomed,  in  the  ordinary  course  of 
business  between  the  parties,  to  deposit  bills  of  Jading, 
indorsed  by  himself,  with  the  National  Bank  of 
Ireland,  and  to  obtain  advances  firom  it  upon  them 
by  drawing  and  delivering  to  the  bank  bills  of  ex- 
change on  the  defendants,  who  carried  on  business 
in  Liverpool.  The  bank  then  sent  over  the  bDls  of 
exchange  and  bills  of  lading  to  the  defendants,  who 
were  accustomed  to  accept  the  former.  K  made  a 
counterfeit  bill  of  lading,  signed,  and  deposited  it 
with  the  bank,  who,  in  the  usual  course  transmitted 
it,  with  a  bill  of  exchange  drawn  by  K,  and  indorsed 
by  themselves,  for  the  amount,  to  the  defendants, 
who  accepted  it  The  bank,  by  its  public  officer, 
sued  the  defendants  on  their  acceptance.  It  was 
averred  in  the  plea,  that  the  bank  delivered  the  bill 
of  lading  to  the  defendants  as  a  true  one,  and  that 
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Ae  defendants  accepted  the  bill  of  exchange,  relying 
on  and  in  consideration  and  faith  of  the  forged  bill 
of  lading;  and  that  the  defendants  had  no  other 
eoDsideradon: — Held,  on  motion  for  judgment  non 
^bttamte  veredicto^  that  these  circumstances  furnished 
no  defence  against  the  bank,  suing  as  indorsees. 
ReymoUM  v.  Eobhuon,  9  Law  J.  Rep.  (n.8.)  Q.B.  249 ; 
3P.&D.611. 

Assompsit  on  a  bill  of  exchange  by  the  indorsee 
against  the  acceptor.  Plea,  that  the  bill  was  drawn 
finr  the  accommodation  of  the  acceptor  by  the 
drawer's  getting  it  dif  counted — that  the  drawer 
indoned  it  without  consideration  to  A,  that  A  might 
discount  it  for  the  use  of  the  defendant — ^that  A 
receired  the  bill  for  the  purpose  of  discounting  it, 
but  did  not  at  any  time  discount  it,  or  pay  the  defen- 
dant, or  the  drawer,  any  sum  of  money,  nor  in  any 
way  whaterer  give  any  consideration  to  the  defen- 
dant, but  indorsed  it  to  the  plaintiff— that  the  plain- 
tiff receired  the  bill  by  indorsement  from  A  tSter  it 
became  due.  Replication,  that  A  indorsed  the  bill 
to  the  plaintiff  before  it  became  due.  Issue  thereon : 
— Held,  that  the  plaintiff  was  entitled  to  recover, 
on  production  of  the  bill,  without  going  into  evidence 
in  the  first  instance,  as  the  issue  raised  b]Fthe  plead- 
ings threw  the  burden  of  proof  on  the  defendant 
LewU  y.  Parker,  5  Law  J.  Rep.  (n.8.)  K.B.  170 ;  4 
Ad.&E.838;  6N.&M.294. 

Any  agreement  between  a  petitioning  creditor 
who  has  sued  out  a  fiat  of  bankruptcy,  and  the 
bankrupt,  that  the  former  shall  cease  to  prosecute 
the  fiat,  in  consideration  of  receiving  a  certain  amount 
of  his  debt,  is  illegal;  and  therefore  a  bill  of  ex- 
change given  by  the  bankrupt  to  secure  such  agree- 
ment, is  void. 

Whether  the  debt  is  forfeited  according  to  the  6 
Geo.  4,  c.  16,  8.  8,  without  the  issuing  of  a  fiat  sub- 
sequently to  the  agreement — quare,  Davis  v.  Hold' 
ing,  5  Law  J.  Rep.(N.8.)  Exch.  102;  1  M.  &  W.  159 ; 
1T.&G.371. 

(D)  Acceptance. 

An  acceptance  by  a  co-partnership,  consisting  of 
more  than  six  persons,  carr3ring  on  the  trade  or 
business  of  bankers,  within  the  distance  of  sixty- 
five  miles  from  London,  in  the  course  of  such  trade 
or  business,  of  a  bill  of  exchange  at  a  date  less  than 
six  months,  is  illegal  under  the  3  &  4  Will.  4,  c.  98. 
Bank  of  England  v.  Anderson,  6  Law  J.  Rep.  (n.8.) 
C.P.  158 ;  3  Bing.  N.C.  589 ;  4  Sc.  50. 

An  alteration  of  a  general  acceptance  of  a  bill  by 
the  addition  of  a  place  of  payment,  discharges  the 
acceptor,  if  made  without  his  privity.  Desbrowe  v. 
fVrtherby,  1  M.  &  R.  488.  [Tindal] 

In  an  action  by  the  plaintiffs,  indorsees  of  a  bill 
of  rxchtLUf^e,  drawn  by  a  director  of  a  joint-stock 
company,  upon  and  accepted  by  the  chairman  for 
self  and  directors,  it  having  appeared  that  the  defen- 
dantN,  since  they  became  members  of  the  association, 
n»fithfr  paid  nor  sanctioned  the  payment  of  any  billa 
of  tM.t'Uiiute,*',  excf'pt  such  as  though  drawn  before, 
wtfTf  p»yn\At!  after  thry  became  directors,  and  which 
wttftr  yrtvt*n  for  ncrviri's  done  to  the  company,  and 
th«(  fMi  l/ill«  had  hetn  given  since  some  of  the  de* 
Uh^MitU  ifffumt!  directors,  but  all  payments  had 
U-iri*  itnt^U-  itt  t'n%U\  and  there  being  no  evidence 
gj  v<  *t  hy  thir  hUiiitiffR  of  tlie  constitution  of  the  com- 
yoy,  tyft  t4  BUS  sufhority  given  by  deed  or  other- 


wise to  any  one  of  the  directors,  to  bind  the  other 
directors,  or  to  bind  the  company  at  large,  by  his 
acceptance  of  bills  of  exchange : — Held,  that  there 
was  no  proof  of  an  implied  authority  given  to  one 
director  to  bind  the  others  by  his  acceptance ;  and 
that  the  verdict  found  for  the  defendants  was  war- 
ranted by  and  consistent  with  the  evidence.  Bramak 
V.  Roberts,  6  Law  J.  Rep.  (n.8.)  C.P.  346;  3  Bing. 
N.C.  963. 

If  a  bill  is  alleged  in  the  declaration  to  be  accept- 
ed, payable  at  a  certain  place,  **  and  not  elsewheie," 
without  introducing  the  word  *'  only,"  it  is  a  qualified 
acceptance  within  the  1  &  2  Geo.  4,  c  78,  a.  1. 

On  application  to  the  sheriff  to  amend  the  decla- 
ration, by  striking  out  the  words  "and  not  else- 
where," which  words  were  not  in  the  acceptance,  he 
refused  so  to  do;  but  the  Court  directed  a  new  trial. 
higgins  V.  NickoU,  7  DowL  P.C.  551. 

JSetween  the  word  *'  accepted,"  and  the  signature  of 
the  acceptor  of  a  bill  of  exchange,  a  space  intervened, 
which  was  partly  filled  up  widi  the  words,  *'  payable 
at  Na  28,  Leicester  Square,"  in  a  different  hand- 
writing. In  an  action  on  the  bill,  to  which  the 
defendant  pleaded  non-acceptance,  it  appeared  that 
the  defendant  usually  affixed  his  signature  close  to 
the  word  **  accepted,"  and  without  any  intennediate 
space : — Held,  that  even  if  there  was  any  apparent 
ambiguity  or  alteration  on  the  face  of  the  biU,  so  as 
to  call  for  explanation,  there  was  some  evidence  from 
which  the  jury  might  infer  either  that  the  words 
were  inserted  at  the  time,  or  that  the  space  was 
purposely  left  to  be  filled  up  afterwards  with  the 
acceptor's  consent  Senile  v.  Cole,  8  Law  J.  Rep. 
(n.8.)  Exch.  155. 

The  defendant  gave  his  acceptances  in  blank  to  M  H. 
Two  of  these  afterwards,  before  they  were  filled  up» 
and  whilst  they  had  no  writing  upon  them,  except 
the  defendant's  name,  were  signed  and  indorsed  by 
a  stranger  to  the  defendant;  another  was  filled  up 
by  a  person  named  Thomas  Wilson  Richardson,  as 
drawer  and  indorser,  who  upon  this  occasion  signed 
as  ThonuM  Wilson:  —  Held,  that  such  modes  of 
drawing  and  indorsing  did  not  invalidate  the  bills, 
as  the  defendant,  by  giving  his  acceptances,  sanc- 
tioned the  former ;  and  in  the  latter,  the  signature 
of  the  party,  as  Thomas  Wilson,  was  notprtmd^ete  a 
forgery.  Schult9  v.  Astley,  5  Law  J.  Rep.  (n.8.)  C.P. 
130;  2  Bing.  N.C.  544. 

(E)  Indorsement. 

A  bill  of  exchange  was  sent  from  Honduras  by 
U,  to  his  agent  in  London,  indorsed  to  Mrs.  B. 
The  agent  wrote  a  letter  to  Mrs.  B,  saying,  that 
he  was  commissioned  to  pay  her  some  money 
on  account  of  U's  children,  and  inquiring  how 
she  would  have  it  sent.  He  then  procured  the 
bill  to  be  accepted.  After  the  acceptance,  and  be- 
fore any  further  act,  U  countermanded  the  delivery 
of  the  bill  to  Mrs.  B : — Held,  that  the  property  therein 
had  not  passed,  and  that  the  agent  was  not  liable  in 
trover  for  the  bill  at  the  suit  of  Mrs.  B's  husband. 
Brind  v.  Hampshire, 5  Law  J.  Rep.  (N.8.)  Exch.  197; 
1M.&W.365;  1T.&G.790. 

Indorsee  against  acceptor  of  a  bill  of  exchange. 
Plea,  that  the  bill  was  accepted  for  monies  due  finom 
the  acceptor  to  the  drawer,  and  that,  at  the  time  of 
the  acceptance,  the  drawer  was  indebted  to  R  in  a 
larger  sum  than  the  acceptance ;  that  the  acceptor 
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ddliTered  the  bill  to  the  drawer,  on  account  of  the 
Bum  due  from  the  acceptor  to  him ;  that  the  drawer 
then  indorsed  the  bill  in  blank,  and  delivered  it  to 
the  plaintiff,  as  the  agent  of  R,  and  on  the  terms 
that  the  plaintiff  should  deliver  it  to  R ;  that  the 
plaintiff  took  and  holds  the  bill  as  agent  only  for 
R,  and  without  giving  value  for  it;  and  that 
the  plaintiff  would  not  deliver  the  bill  to  R,  but 
wrongfully  retained  it  to  his  own  use;  that  R 
dissented  from  the  plaintiff's  suing  on  the  bill, 
and  required  the  acceptor  not  to  pay  it  to  the  plain- 
tiff:— Held,  that  the  plea  amounted  to  a  constructive 
denial  that  the  bill  was  delivered  to  the  plaintiff,  as 
indorsee,  and  was  good  after  verdict 

Whether  it  would  have  been  good  upon  special 
demurrer — qtutre.  Adams  v.  Jones,  9  Law  J.  Rep. 
(11.8.)  as.  407 ;  12  Ad.  &  £.  455. 

In  an  action  against  the  acceptor  of  bills  of  ex- 
change made  payable  to  the  order  of  the  drawer,  a  de- 
claration alleging  that  the  drawer  indorsed  the  bills  to 

5  &  F,  who  delivered  them  to  the  plaintiff,  is  bad  on 
general  demurrer,  inasmuch  as  indorsement  by  S  & 
F,  as  well  as  delivery,  was  necessary  to  entitle  the 
plaintiffi  to  sue  the  acceptor.  CunUffe  v.  fVhiteheadf 

6  Law  J.  Rep.  (n.b.)  C.P.  255 ;  3  Bing.  N.C.  828. 
A  title  cannot  be  made  through  a  forged  indorse- 
ment to  a  note  or  instrument  negotiable  by  indorse- 
ment only.  Consequently,  if  a  note  payable  to  A 
or  order  be  stolen  from  the  payee  before  he  indorse 
it,  and  the  indorsement  is  forged,  and  it  is  duly  paid  by 
the  maker  when  due,  such  payment  does  not  protect 
him ;  and  trover  lies  against  him  by  the  payee. 

If  negligence  be  imputed  to  the  payee  for  the 
purpose  of  depriving  him  of  his  remedy  against  the 
maker,  such  negligence  must  be  clearly  and  dis- 
tinctly proved.  Johnson  v.  Windle,  6  Law  J.  Rep. 
(h.s.)  C.P.  5;  3  Bing.  N.C.  225. 

A  made  a  promissory  note  payable  to  order ;  B 
indorsed  it  to  C  : — Held,  that  C  could  not  sue  B  as 
the  maker  of  the  promissory  note.  GuinneU  v.  Her- 
bert, S  Law  J.  Rep.  (n.s.)  K.B.  250 ;  5  Ad.&  E.  436. 

Where  an  overdue  bill  or  note  is  indorsed  after 
action  brought,  the  indorsee  with  notice  of  the 
action,  has  no  right  of  action  upon  it  Jones  v.  LanSf 
8  Law  J.  Rep.  (iv.s.)  Ex.  Eq.  41 ;  3  Y.  &  C.  281. 

The  assignees  of  a  bankrupt  were  ordered  to  in- 
dorse a  bill,  which  he  had  deposited  without  his 
indorsement  Ex  parte  Rhodes  re  Dean,  S'M.,&A,2l7i 
2  Dea.  364. 

If  there  be  three  partners  in  a  particular  trans- 
action in  which  one  furnishes  the  bills,  and  the 
other  two  accept  them  for  the  price,  and  it  is 
agreed  that  the  bills  are  to  be  paid  out  of  the  return 

C seeds  of  the  goods,  and  the  two  acceptors  become 
krupt,  the  indorsees  of  the  bills,  with  notice  of 
the  agreement,  are  entitied  to  the  benefit  of  it  after 
the  joint  creditors  (if  any)  of  the  three  are  paid. 
Exports  Copeland  re  Thompson,  2  M.  &  A.  177. 

(F)  Presentment. 

As  to  the  day  on  which  it  is  requisite  to  present 
dishonoured  bills  of  exchange  for  payment  to  the 
acceptor  supra  protest  for  honour,  or  to  the  referee 
in  case  of  need,  see  6  &  7  Will.  4,  c.  58 ;  14  Law  J. 
Stat  133. 

The  want  of  a  due  presentment  for  payment  of  a  biU 
of  exchange  is  excused  by  the  fact  that  the  drawer, 
who  is  sought  to  be  made  liable,  had  no  effects  in 


the  hands  of  the  acceptor.  Terry  ▼.  Parker f  6  Law  J. 
Rep.  (N.8.)  K.B.  249;  6  Ad.  &  £.  502;  1  N.  &  P. 
752. 

An  indorsee  declared  against  the  maker  of  a  pro- 
missory note,  made  payable  at  Messrs.  Smith,  Payne, 
&  Co.'s,  and  the  declaration  contained  the  usual 
averment,  that  the  note  was  presented  there  for  pay- 
ment when  it  became  due.  The  defendant  pleaded 
that  it  was  not  presented  for  payment  No  present- 
ment was  shewn,  but  it  was  proved  that  ajfter  the 
note  became  due,  it  was  shewn  to  the  defendant, 
when  he  promised  to  pay  it  by  instalments : — Held, 
that  this  was  enough  to  raise  the  inference  that  the 
note  had  been  duly  presented,  and  was  sufficient 
proof  of  that  averment  to  entitle  the  plaintiff  to  re- 
cover. Croxony.  JVortfien,SLKwJ,  Rep.(N.s.)  Exch. 
158;  5M.&W.5. 

In  an  action  by  the  indorsee  against  the  indorser  of 
a  bill  of  exchange,  proof  of  the  presentment  of  the 
bill  at  the  house  whero  it  was  directed  to  be  paid, — 
of  an  inquiry  being  made  of  a  person  coming  out  of 
the  house,  who  said  that  the  acceptor  did  live  thero, 
but  had  left,  which  statement  was  corroborated  by 
the  owners  of  the  house, — and  of  a  notice  being  left 
with  that  person : — Held,  sufficient  to  support  an 
averment  of  presentment  to  the  acceptor.  Buckstone 
V.  Jones,  9  Law  J.  Rep.  (n.8.)  C.P.  257. 

(G)  Notice  of  Dishonoub. 

[Sohrte  v.  Palmer,  3  Dig.  Law  J.  124 ;  8  Bl.  (n.8.) 
874.] 

Where  a  foreign  bill  of  exchange  has  been  pro- 
tested for  non-payment,  it  is  not  necessary  that  a 
copy  of  the  protest  should  be  sent  to  the  drawer,  with 
the  notice  of  dishonour.  Goodman  v.  Harvey,  6  Law 
J.  Rep.  (n.s.)  K.B.  260 ;  4  Ad.  &  £.  870 ;  6  N.  &  M. 
372. 

A  person  called  at  the  drawer's  house  on  the  day 
after  a  bill  had  become  due,  saw  the  drawer's  wife, 
and  told  her  he  had  brought  the  bill  which  had 
been  dishonoured.  She  said  she  knew  nothing  about 
it,  but  would  tell  her  husband ;  and  he  came  away 
without  leaving  any  written  notice : — Held,  sufficient 
proof  of  notice  of  dishonour.  Housego  v.  Cowne,  6  Law 
J.  Rep.  (N,8.)  Exch.  110}  2  M.  &  W.  348. 

In  an  action  by  the  indorsee  against  the  indorser 
of  a  promissory  note,  notice  of  dishonour  by  the 
maker  in  the  following  words : — **  This  is  to  isibrm 
you  that  the  bill  I  took  of  you,  15/.  2s,  6d,,  is  not 
took  up,  and  4«.  6d,  expense,  and  the  money  I  must 
pay  immediately;  my  son  will  be  in  London  on 
Friday  morning :"  was  held  to  be  insufficient  Mes- 
senger V.  Southey,  9  Law  J.  Rep.  (n.8.)  C.P.  278;  1 
M.&G.76;  lSc.N.R.180;  8Dowl.P.C.594. 

In  an  action  against  the  defendant,  as  drawer  of 
a  bill  of  exchange,  and  issue  joined  upon  the  fact 
of  notice  of  dishonour  by  the  acceptor  not  being 
given,  evidence  of  the  defendant  having  desired  the 
holder  to  exhaust  his  applications  to  the  acceptor  for 
payment,  and  of  his  (the  defendant's)  having  offered 
to  become  a  covenantor  in  a  deed  of  annuity  to  pay 
the  amount,  was  held  not  sufficiently  distinct  to 
imply  a  promise  on  the  part  of  the  defendant  to  pay 
the  biU. 

Where  the  Judge,  in  his  summing  up,  conunent- 
ed  upon  the  length  of  time  for  which  the  holder 
kept  the  bill,  and  remarked  upon  the  extraordinary 
circumstances  of  an  action  being  brought  in  the  year 


no 
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18S7  on  a  bill  due  in  1831,  and  told  the  jury,  that 
it  was  impossible  that  the  defendant  should  have 
leceived  consideration : — Held,  that  such  obserra- 
tions  did  not  amount  to  a  misdirection.  Hicks  ▼. 
Beatifort,  7  Law  J.  Rep.  (n.s.)  C.P.  131 ;  4  Bing. 
N.C.  229. 

A  notice  in  these  terms,  "  Sir,  I  am  desired  by 
Mr.  H  to  give  you  notice,  that  a  promissory  note 
(describing  it)  became  due  yesterday,  and  has  been 
returned  unpaid.  I  have  to  request  you  will  please 
remit  the  amount  thereof,  with  Ic.  6d.  noting,"  is  a 
sufficient  notice  of  dishonour.  Hedger  r.  Stevenson, 
6  Law  J.  Rep.  (if.8.)  Exch.  189 ;  2  M.  &  W.  799. 

A  letter  from  the  holders  to  die  indorser  of  a  bill 
of  exchange,  in  which  they  expressed  surprise  at 
the  bill  being  returned  to  the  holder  unpaid,  coupled 
with  a  conversation  held  on  the  same  day  by  the 
indorser  with  the  holders,  in  which  he  also  express- 
ed his  surprise  at  what  had  occurred,  and  said  he 
would  write  to  Edinburgh,  and  see  the  bill  paid : — 
Held,  to  be  good  notice  of  the  dishonour  of  the  bilL 
HouldUeh  v.  Cautyy  7  Law  J.  Rep.  (n.s.)  C.P.  217  ; 
4  Bing.  N.C.  411. 

An  attorney,  in  whose  hands  a  bill  indorsed  in 
blank  was  lying  at  the  time  when  it  became  due, 
and  was  dishonoured,  wrote  to  the  drawer  a  letter 
stating  that  it  had  been  dishonoured,  and  remained 
unpaid.  His  letter  contained  his  address,  but  did 
not  state  on  whose  behalf  he  applied,  or  where  the 
bill  was  lying,  or  to  whom,  it  was  to  be  paid : — 
Held,  a  sufficient  notice  of  dishonour.  Woodtkorpe  v. 
Lowes,  6  Law  J.  Rep.  (ir.s.)  Exch.  69 ;  2  M.  &  W. 
109. 

Proof  that  the  drawer  and  acceptor  of  a  bill  of  ex- 
change were  partners,  and  that,  upon  presentment 
to  the  acceptor,  the  bill  was  dishonoured  fdr  want  of 
orders : — Held,  sufficient  evidence  of  notice  to  the 
drawer  of  presentment  and  non-payment  Hills  v. 
Thorowgood,  5  Law  J.  Rep.  (n.s.)  K.B.  214. 

The  indorsee  of  a  promissory  note  wrote  to  the 
indorser,  the  day  after  the  note  became  due,  the 
following  letter :  —  **  Sir,  the  promissory  note  for 
200^,  drawn  by  Henry  Hanley,  dated  the  18th  of 
July  last,  payable  three  months  after  date,  and  in- 
dorsed by  you,  became  due  yesterday,  and  is  return- 
ed to  me  unpaid.  I  therefore  give  you  notice  thereof, 
and  request  you  will  let  me  have  the  amount  thereof 
forthwith" : — ^Held,  not  to  be  a  sufficient  notice  of 
the  dishonour  by  the  maker.  BouUon  v.  fVelshf  6 
Law  J.  Rep.  (n.s.)  C.P.  243;  3  Bing.  N.C.  688 ;  4 
Sc.  42^. 

Where  a  party  drew  a  bill,  dating  it  generally 
"  London,"  on  an  acceptor  also  resident  in  London, 
whose  address  was  stated  in  the  bill : — Held,  that 
proof  that  a  letter,  containing  notice  of  the  dis- 
honour of  the  bill,  was  put  into  the  post-office,  ad- 
dressed to  the  drawer  at  *' London,"  was  evidence 
to  go  to  the  jury,  that  hehad  due  notice  of  dishonour. 
Clarke  v.  Sftarpe,  3  M.  &  W.  166. 

In  giving  notice  of  non-payment  to  the  drawer  of 
a  foreign  bill,  resident  abroad,  it  is  sufficient  to  in- 
form him  that  the  bill  has  been  protested,  without 
sending  a  copy  of  the  protest.  Goodman  v.  Harvey, 
6  Law  J.  Rep.  (n.s.)  K.B.  260  ;  4  Ad.  &  E.  870 ;  6 
N.  &  M.  372. 

In  an  action,  by  the  indorsee,  against  the  drawer 
of  a  bill  of  exchange,  the  declaration  stated  the  dis- 
honour of  a  bill  (in  the  usual  form)  of  which  the 


defendant  then  had  notice.*'  Plea,  that  the  defen- 
dant "had  not  notice /rom  the  plaintiff  of  the  non- 
payment of  the  said  bill  of  exchange."  It  was 
£  roved,  that  the  indorser  received  notice  of  the  dis- 
onourfrom  the  plaintiff,  andthattheindorser'sclerk, 
and  not  the  plaintiff,  gave  notice  to  the  defendant : 
—Held,  sufficient  Newen  v.  OiU,  8  C.  &  P.  367. 
[Denman] 

In  an  action  by  the  indorser  of  a  bill  of  exchange 
against  the  drawer,  the  following  notice  of  dishonour 
was  held  sufficient  **  Bill,"  &c.  "  drawn  by  you, 
is  this  day  returned,  witii  charges,  to  which  your 
immediate  attention  is  requested."  Signed  by  the 
indorsee.  Gnigeon  v.  Strnth,  6  Ad.  &  E.  499. 

A  letter,  stating  that  a  bill  of  exchange  (describ- 
ing it),  "  lies  at  my  office  due  and  unpaid,"  is  not 
a  good  notice  of  dishonour ;  and,  semble,  that  it  would 
not  be  sufficient,  even  though  the  defendant  himself 
treated  it  as  a  notice  of  dishonour. 

A  notice  of  dishonour  must  state,  that  the  bill  has 
been  presented  and  dishonoured,  or  some  words  to 
that  ei&ct 

If  a  witness  verbally  tell  the  drawer  of  a  bill  of 
exchange,  tiiat  his  bill  for  301.  drawn  on  T  has  come 
back  dishonoured,  and  produces  the  bill,  and  points 
out  to  the  drawer  the  notary's  mark  upon  it,  this  is  a 
sufficient  notice  of  dishonour.  Phillips  v.  Gould,  8  C. 
&P.355.  [Patteson] 

An  admission  to  a  friend,  by  the  maker  of  a  pro- 
missory note,  that  he  was  aware  of  the  note  being  dis- 
honoured, that  he  had  received  a  civil  letter  upon  the 
subject,  and  that  he  would  attend  to  it,  is  sufficient 
to  warrant  the  jury  in  the  conclusion  that  he  had 
received  formal  notice  of  dishonour.  Nnrris  v.  Sala- 
monson,  6  Law  J.  Rep.  (n.s.)  C.P.  100 ;  4  Sc  257. 

If  the  notice  of  dishonour  sent  to  the  drawer  of  a 
bill  arives  too  late  through  misdirection,  it  is  for  the 
jury  to  say,  whether  the  holder  used  due  diligence  to 
find  the  drawer's  address.  Siggers  v.  Broum,  1  M.  & 
R.  620.  [Denman] 

Where  notice  of  dishonour  reaches  the  drawer  of 
a  bill  too  late,  having  first  by  mistake  been  sent  to 
a  wrong  person,  and  such  mistake  arose  from  the 
indistinctness  of  the  drawer's  writing  on  the  bill,  he 
is  not  discharged.  Hewitt  y.  Thotnson,  1  M.  &  R.  543. 
[Parke] 

A  bill  of  exchange  having  been  presented  for  pay- 
ment to  the  acceptor,  and  dishonoured,  the  holder  as 
indorsee,  wrote  on  the  following  day  to  the  next 
immediate  indorser:  '*6,  Bernard  Street,  Rusaell 
Square,  December  23,  1839. — Mr.  Gompertz, — Sir, 
The  bill  of  exchange  for  250/.,  drawn  by  S.  Rendall 
on  and  accepted  by  Charles  Stretton,  and  bearing 
your  indorsement,  has  been  presented  for  payment 
to  the  acceptor  thereof,  and  returned  dishonoured, 
and  now  lies  overdue  and  unpaid  with  me  as  above ; 
of  which  I  hereby  give  you  notice.  I  am.  Sir, 
yours  obediently,  C.  Lewis."  —  Held,  a  sufficient 
notice  of  dishonour.  Lewis  v.  Gompertz,  9  Law  J. 
Rep.  (N.8.)  Exch.  182;  6  M.  &  W.  399. 

In  an  action  against  the  drawer  of  a  bill  of  ex- 
change, one  of  the  intermediate  indorsements  of 
which  was  "  William  John  Holt,"  it  appeared  that 
a  clerk  of  a  William  John  Holt,  an  attorney,  pro- 
duced the  bill  to  the  defendant,  and  informed  him 
of  its  dishonour,  but  he  was  not  sure  whether  he 
stated  from  what  party  the  bill  was  obtained.  On 
the  same  day  William  John  Holt,  the  attorney,  sent 
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A  letter  to  the  defendant,  in  which  he  infonned  him  of 
the  dishonour  of  the  hill,  and  stated,  that  unless  the 
amount  thereof,  with  his  charges,  were  paid  him  hy 
a  certain  time,  proceedings  would  be  instituted : — 
Held,  that  this  was  sufficient  evidence  of  the  defen- 
dant's having  had  notice  of  the  dishonour,  although 
it  was  objected,  that  sufficient  proof  had  not  been 
given  that  William  John  Holt,  by  whom  the  notice 
was  given,  had  any  interest  in  the  bill,  or  any  au- 
thority to  give  notice  of  i  ts  dishonour.  fVkU€  v.  7't/6{f, 
9  Law  J.  Rep.  (n.8.)  Exch.  19. 

In  an  action  by  the  indorsee  against  the  drawer 
of  a  bill  of  exchange,  an  averment  in  the  declaration, 
that  the  drawee  had  no  effects  of  the  drawer,  nor  any 
reasonable  expectation  of  having  them,  is,  it  seems, 
a  good  excuse  for  not  giving  notice  of  the  dishonour 
by  the  acceptor  to  the  defendant,  without  a  further 
averment  that  there  was  no  value  or  consideration 
for  the  acceptance,  and  that  the  defendant  was  not 
damnified  by  the  want  of  notice  of  dishonour. 

Where,  however,  the  declaration  contains  all  these 
averments,  and  the  defendant,  by  his  plea,  does  not 
deny  that  he  bad  no  effects,  &c.  in  the  hands  of  the 
acceptor,  the  plaintiff  is  not  bound  to  prove  that  the 
defendant  was  not  damnified  by  the  omission  to  give 
notice  of  dishonour,  but  the  onus  of  proof  that  he 
was  lies  upon  the  defendant 

A  plea  alleging  that  the  defendant  was  damnified  in 
consequence  ot  the  promise  made  by  the  acceptor  at 
the  time  of  the  indorsement,  to  provide  funds  for 
the  payment  of  the  bill  when  due,  and  to  indemnify 
the  defendant  and  bear  him  harmless,  of  which  the 
plaintiff  had  notice,  was  bad.  Fitzgerald  v,  WiUiamtj 
9  Law  J.  Rep.  (n.s.)  C.P.  41 ;  6  Bing.  N.C.  68 ;  8 
Sc.  271. 

The  plaintiff,  indorseeof  a  bill  of  exchange,  sent  the 
following  letter  to  the  defendant,  the  drawer : — "  I 
beg  to  inform  you  that  Mr.  Duterrain's  acceptance  for 
2004,  drawn  and  indorsed  by  you,  due  July  31,  has 
been  presented  for  payment,  and  returned,  and  now 
remains  unpaid" — Held,  that  this  was  a  sufficient 
notice  of  dishonour.  Cook  v.  French ^  9  Law  J.  Rep. 
(n.8.)  Q.B.  281 ;  3  P.  &  D.  596. 

A  letter  from  the  indorsee  to  the  indorser  of  a  bill 
of  exchange,  in  the  following  form: — "Messrs.  S 
inform  Mr.  P,  that  Mr.  J.  B's  acceptance,  872. 5«.,  is 
not  paid.  As  indorser,  Mr.  P  is  called  upon  to  pay 
the  money,  which  will  be  expected  inmiediately." — 
Held,  not  a  sufficient  notice  of  dishonour.  Strange 
V.  Price,  8  Law  J.  Rep.  (m.s.)  aB.  197 ;  10  Ad.  &  E. 
125 ;  2  P.  &  D.  278. 

On  a  bill  falling  due  after  the  bankruptcy  of  the 
indorser,  and  before  the  choice  of  assigpiees,  notice 
must  be  given  to  the  bankrupt,  and,  after  the  choice, 
to  the  assignees.  £x  fMrte  CUappel  or  Chappie  re  Gan*^ 
7  Law  J.  Rep.  (n.s.)  Bankr.  43 ;  3  M.  &  A.  490 ;  3 
Dea.  218. 

An  offer  of  a  composition  by  the  acceptor  of  bills 
of  exchange,  with  a  declaration  in  the  presence  of 
the  drawer  and  holder  of  his  inability  to  meet  them, 
does  not,  in  the  event  of  the  compromise  not  being 
accepted,  dispense  with  the  necessity  for  notice  and 
presentment  Ex  parte  Bignold  re  Breretotij  6  Law  J. 
Rep.  (N.8.)  Bankr.  17 ;  2M.&A.633;  1  Dea.  712. 

(H)  Actions  and  Suits  —  when  biaintainable. 

A  was  a  partner  with  W  &  Co.,  who  were  brewers, 
and  the  firm  advanced  to  B,  a  publican,  300/.  by  way 


of  loan,  on  his  note  of  hand  payable  on  demand. 
A  short  time  afterwards  there  was  a  dissolution  of 
partnership,  and  in  the  notice  of  dissolution,  which 
was  signed  by  A,  all  debts  due  to  the  firm  were  to 
be  paid  to  W  &  T,  who  constituted  the  new  part- 
nership. W  &  T  deposited  the  note,  among  other 
securities,  with  Messrs.  B  &  Co.,  bankers,  to  whom 
they  were  indebted,  and  it  was  redeemed  by  A  at 
their  request  and  indorsed  over  to  him.  It  was 
thought  advisable  to  have  the  note  renewed,  and  W 
&  T  applied  to  B  to  do  so.  He  accordingly  accepted 
a  bill  of  exchange  for  800^,  and  delivered  it  to  W 
&  T,  on  an  undertaking  by  them  that  the  note 
which  was  in  A's  hands  should  be  delivered  up. 
They,  however,  paid  the  bill  over  to  A  on  their  own 
account,  and  he  enforced  the  payment  of  it  from  B. 
In  an  action  by  A  on  the  note,  against  the  admi- 
nistratrix of  B,  it  was  held,  that  it  ought  to  have 
been  left  to  the  jury  to  say,  whether  A,  at  the  time 
when  the  bill  was  delivered,  did  or  did  not  know  that 
it  was  given  by  way  of  exchange  for  the  note.  If 
he  did,  he  could  not  sue  on  the  latter ;  but  if  he 
did  not,  he  could.  Adamt  v.  Bingley,  5  Law  J.  Rep. 
(N.S.)  Exch.  136  ;   1M.&W.  192;  1T.&G.562. 

A  discharge  of  one  of  several  joint  and  several 
makers  of  a  promissory  note  is  a  discharge  of  all. 

As  to  the  effect  of  a  composition  between  the 
creditor  and  a  surety,  in  discharging  a  co-surety — 
qiuere. 

Whether  the  holdei;of  a  joint  and  several  pro- 
missory note,  by  merely  erasing  the  name  of  one 
of  the  co-promisors,  discharges  the  other,  quare. 
Nichohon  v.  ReoiU,  5  Law  J.  Rep.  (n.s.)  K.B.  129;  4 
Ad.&E.675;  6N.8rM.192. 

In  an  action  by  an  indorsee  of  a  bill  of  exchange, 
agpunst  the  acceptor,  the  latter  may  shew  that  his 
acceptance  was  given  for  the  accommodation  of  the 
plaintiff,  without  any  consideration  from  the  drawer, 
and  that  the  plaintiff  was  to  provide  for  the  bill 
when  it  should  become  due.  Thompson  v.  Clubiey, 
6  Law  J.  Rep.  (n.s.)  Exch.  1 14 ;  1  M.  &  W.  212;  1 
T.  &  G.  482. 

The  defendant  was  the  acceptor  of  an  accommo- 
dation bill,  which  R  the  drawer,  indorsed  to  the 
plaintiffii,  in  whose  hands  the  drawer  had  a  quantity 
of  port  wine.  Upon  the  bill  being  dishonoured, 
the  drawer  substituted  in  its  place  three  other  bills, 
one  of  which  was  paid  when  due,  the  others  were 
not  Pending  the  transaction,  the  debt  of  the  drawer 
of  the  accommodation  bill  to  the  plaintiff,  became 
300iL,  for  which  he  accepted  bills  at  various  dates. 
After  the  bills,  which  were  substituted  fnr  the  one 
first  indorsed  to  the  plaintiffs,  were  due  and  unpaid, 
and  before  any  of  the  bills  given  to  the  plainti^  for 
the  300/.  became  due,  R  by  letter  informed  the 
plaintiff  that  they  might  sell  the  wine  in  their  pos- 
session, to  protect  themselves,  and  that  he  would 
give  them  100  dozen  of  Madeira,  over  which  they 
should  have  the  same  power.  In  an  action  against 
the  defendant,  acceptor  of  the  original  bill,  for  the 
recovery  of  that  portion  which  had  not  been  paid, 
namely,  the  amount  of  the  two  bills  declared  on  : — 
Held,  that  the  power  to  sell  the  wines  in  their  pos- 
session, given  to  the  plaintifli  after  those  bills  be- 
came due,  was  intended  to  protect  them  from  loss 
on  the  bills  then  running,  and  did  not  extend  as  a 
security  against  a  loss  upon  bills  which  were  due 
and  unpaid  before  such  power  of  sale  was  given  ; 
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consequently,  that  the  defendant  was  liable.    Green- 
woodv.  Barwise,  5  Law  J.  Rep.  (n.s.)  C.P.  339. 

A  bill  of  exchange  in  the  hands  of  the  plain tiflfs 
testator,  the  indorsee,  was  dishonoured  when  due. 
After  an  interval  of  some  months,  a  renewed  bill 
was  given  for  the  amount  of  the  old  one,  which 
always  remained  in  the  possession  of  the  indorsee, 
and  which  renewed  bill  was  paid  before  the  com- 
mencement of  the  suit  In  an  action  by  the  plain- 
tiff to  recover  interest  upon  the  old  bill,  and  a  plea 
that  the  defendant  and  indorsee  had  agreed  that  the 
renewed  bill  should  be  given  and  accepted  in  full 
satisfaction  and  discharge  of  all  demands  arising  out 
of  the  old  bill  :-^Held,  that  the  direction  to  the 
jury  to  determine  whether  the  agreement  was  proved, 
was  correct ;  and  the  jury  having  found  in  the  nega- 
tive, the  Court  refused  to  disturb  the  verdict 

And  the  Court  came  to  the  same  conclusion,  in 
an  action  for  the  same  cause  against  the  drawer, 
who  adopted  a  similar  line  of  defence,  and  pleaded 
a  similar  plea.  Lumley  v.  Muf grave,  7  Law  J.  Rep. 
(h.b.)  C.P.  49 ;  4  Bing.  N.C.  9. 

In  an  action  on  a  promissory  note  for  420iL,  the 
defendant  pleaded,  that  the  plaintiff  received  two 
bills  of  exchange  of  210/.  each,  to  take  up  and  in 
lieu  of  the  said  note,  and  that  the  said  two  bills  were 
not  due  at  the  commencement  of  the  suit  The 
pluntiff  negatived  the  receipt  on  those  terms,  and 
also  replied,  that  one  of  the  bills  was  due  at  the 
commencement  of  the  suit  ^  The  defendant  put  in 
evidence  a  memorandum  by  the  plaintiff,  that  the 
defendant  had  given  him  two  bills  for  210  L  to  take 
up  a  bill  for  420/.  overdue.  It  appeared,  however, 
that  the  plaintiff  retained  the  latter,  and  that  one  of 
the  bills  was  overdue  when  the  action  was  commenced : 
— Held,  that  it  was  a  question  for  the  jury,  whether 
the  bills  were  received  in  substitution  of  the  note. 
or  merely  in  suspension  of  the  right  of  action ;  and 
the  jury  having  given  a  verdict  for  the  plaintiff,  the 
Judge  not  having  been  asked  to  leave  tnat  question 
to  them,  the  Court  refused  to  disturb  it: — Held, 
also,  that  the  defendant  was  bound  to  prove  the  alle- 
gation in  his  plea,  that  botfi  bills  were  not  due  at  the 
commencement  of  the  suit  Goidehede  v.  Cottrell,  6 
Law  J.  Rep.  (n.b.)  Exch.  26 ;  2  M.  &  W.  20. 

On  the  trial  of  an  ejectment  in  1835,  between 
landlord  and  tenant,  a  verdict  was  taken  bv  consent 
for  the  plaintiff,  it  being  then  agreed  that  the  defen- 
dant **  18  not  to  be  ciQled  upon  for  any  rent  now 
due."  The  defendant  had,  with  another  person, 
given  a  promissory  note  to  his  landlord,  to  secure 
the  payment  of  half  a  year's  rent,  due  at  Lady- day 
1884 : — Held,  that  this  agreement  extinguished  the 
landlord's  claim  on  the  note.  Howell  v.  LewiSf  7  C. 
&P.  566.  [Denmani 

To  make  a  party  liable  upon  a  bill  of  exchange, 
which  he  has  drawn  in  the  name  of  another,  some 
evidence  must  be  given  that  he  drew  it  without 
authority. 

Quare — whether,  even  in  that  case,  he  can  be 
sued  as  drawer,  unless  his  name  appears  on  the 
bill.  fViUon  V.  Barthrop,  6  Law  J.  Rep.  (n.8.)  Exch. 
251;  2M.&W.863. 

The  defendants,  merchants  in  London,  were  in 
the  habit  of  purchasing  goods  for  G,  a  merchant  at 
Petersburgh,  which  they  consigned  to  the  plaintiff, 
his  agent  at  Hamburgh,  and  they  drew  bills  to  the 
amount,  pursuant  to  the  credit  established  for  them. 


In  such  course  of  bunness,  they  consigned  Brazil 
sugars  and  indigo  to  the  plaintiff  for  G  and  other 
merchants  at  Petersburgh,  and  transmitted  the  bills 
of  lading,  and  drew  bills  to  the  amount ;  upon  which 
the  plaintiff  informed  them,  that  he  protected  their 
drafts  to  the  amount  of  all  the  goods  consigned  to 
the  mtrchants  at  Petersburgh,  except  those  con- 
signed to  G ;  that  he  accepted  the  draft  for  the 
amount  of  such  goods  provisionally,  under  the 
guarantie  of  the  defendants,  inasmuch  as  the  sugars 
against  which  the  bill  was  drawn  were  not,  as  or- 
dered by  his  principal,  Havannah,  to  the  amount  of 
which  he  was  authorized  to  accept,  but  Brazil, 
respecting  which  he  had  no  directions ;  that  he  would 
communicate  with  his  principal  on  the  subject,  and 
inform  the  defendants  of  the  result  Such  conomu- 
nication  being  made,  G,  at  Petersburgh,  confirmed 
the  order  for  the  Brazil  sugars,  and  directed  the 
plaintiff  to  accept  to  their  amount,  and  release  the 
defendants  from  their  guarantie.  The  plaintiff  also 
informed  the  defendants  of  their  drafts,  drawn  on 
him  against  goods,  being  confirmed  and  acknow- 
ledged by  other  merchants  at  Petersbui^h,  for  whose 
account  they  were  drawn.  Upon  the  bankrupt^  of 
G,  and  an  action  by  the  plaintiff  against  the  defen- 
dants, for  the  amount  of  the  bill  which  he  had  paid, 
— Held,  that  the  plaintiff  was  to  be  considered  as 
having  accepted  the  bill,  not  for  the  account  of  the 
defendants  until  he  (the  acceptor)  was  in  funds,  but 
in  reference  to  the  confirmation  of  the  order  for  the 
Brazil,  instead  of  the  Havannah  sugars;  which 
confirmation  being  given,  his  claim  was  upon  the 
bankrupt  at  Petersburgh,  not  upon  the  defendants^ 
against  whom,  consequently,  no  action  could  be 
maintained.  Lehman  v.  Rotigemont,  9  Law  J.  Rep. 
(m.8.)  C.P.  158 ;  6  Bing.  N.C.  253. 

Declaration  upon  a  bill  of  exchange  indorsed  by 
J  S  to  the  defendant,  and  by  the  defendant  to  the 
said  J  S,  and  by  the  said  J  S  to  the  plaintiff: — Plea, 
that  after  the  dishonour  of  the  bill,  die  plaintiff  took 
a  cognovit  from  the  said  J  S,  in  an  action  on  the 
bill,- by  which  longer  time  was  given  than  would 
have  been  required  for  obtaining  judgment  in  that 
action.  Upon  general  demurrer  to  the  plea,  it  was 
held,  that  it  sufficiently  appeared  that  ike  J  S  who 
indorsed  to  the  plaintiff  was  identical  with  the  J  S 
who  was  the  first  indorser,  and  that  the  plaintiff  was 
cognizant  of  that  fact  at  the  time  of  taking  the 
cognovit,  and  that,  therefore,  the  plea  set  up  a  good 
defence,  by  shewing  that  the  plaintiff  had  given 
time  to  a  party  prior  to  the  defendant 

Semble — that  if  the  plaintiff  had  not  known  that 
J  S  was  also  first  indorser,  the  giving  time  to  him 
would  not  have  affected  his  right  of  action  against 
the  defendant. 

Held  also,  that  an  objection  to  the  plea  for  being 
pleaded  in  bar  of  the  action  generally,  and  not  in 
bar  of  ita  further  maintenance ;  it  not  being  stated 
that  the  cognovit  was  given  before  action  brought, 
could  only  be  taken  advantage  of  by  epeeial  demurrer. 
HaU  V.  CoU,  6  Law  J.  Rep.  (n.8.)  ELB.  100 ;  6  N.  & 
M.124;  4Ad.&£.577. 

(I)  Pleadings  and  Evidence. 
(a)  DecUtration. 

The  declaration  on  a  bill  of  exchange  stated,  that 
one  P  N  made  his  bill  of  exchange,  and  directed  it 
to  the  defendant,  and  thereby  required  the  defendant 
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to  pay  to  Us  order.  It  then  alleged,  that  the  defen- 
dant accepted  it,  aUd  that  P  N  indorsed  it  to  the 
plaintiff:— Held,  that  the  Court  could  see  that  the 
word  "  Ids"  referred  to  the  drawer  and  not  to  the 
aooeptor;  and,  therefore,  there  was  no  £atal  amhi- 
fmty.  Sfmer  ▼.  Th^hMU^  5  Law  J.  Rep.  (n.s.  )  Exch. 
39;  2C.  M.&R.692;  1T.&0.191. 

A  declaration  on  a  bil]  of  exchange  alleged  it  to 
haTe  been  made  payable  threemonths  after  date,  which 
time  had  now  elapsed,  according  to  the  form  eiven 
in  rule  Trin.  term,  1  WilL  4,  ached.  Na  4,  and  was 
•peciaUy  demurred  tOt  on  the  ground  that  it  did  not 
i^pear  that  the  bill  was  due  at  the  commencement  of 
the  suit  The  Court  refused  to  set  aside  the  de- 
murrer as  fHvolous.  j4ilett  r.  Abbott,  5  Law  J.  Rep. 
(N.8.)  Exch.  1 16 ;  1 T.  &  G.  448. 

The  declaration  stated,  that  S  T  made  his  pro- 
miisory  note  payable  to  the  defendant's  order,  at 
Messrs.  B  fr  T,  and  that  the  defendant  indorsed  it  to 
the  plalntifll  and  promised  to  pay  the  same  according 
to  the  tenor  and  dOEect  thereof;  but  the  said  Messrs. 
B  fr  T  did  not,  nor  did  S  T,  nor  the  defendant,  nor 
any  other  person,  pay  the  said  note,  though  the  same 
was  presented  at  Messrs.  B  &  Ps  on  the  said  day  when 
It  became  due,  of  which  the  defendant  then  had 
notice.  On  motion  in  arrest  of  judgment,  held,  that 
neither  the  promise  nor  the  breach  was  incorrectly 
alleged.  Hedger  t.  StwemoH,  6  Law  J.  Rep.  (n.s.) 
Exch.  189;  2M.&W.799;  6DowLP.C.77L 

Declantion  by  drawer  against  the  acceptor  alleged, 
Oat  the  plaintiff,  on  the  29th  of  March,  "  tMde  his 
bill  payable  four  months  after  date,  which  period 
has  now  elapsed:" — Held  good  on  special  demurrer. 
Owtn  ▼.  Waitr$,  6  Law  J.  R«p.  (n.s.)  Exch.  IS ;  2  M. 
ftW.91;  5DowL  P.C.  824. 

The  declaration  stated,  that  the  defendant  accepted 
a  Mil  of  exchange,  which  not  being  paid  when  due, 
eertaia  proceedings  were  taken  in  Scotland  (setting 
tliem  out),  which  on  the  trial  were  argued  to  be 
eqnmlent  to  a  judgment  against  the  defendant,  so 
at  to  disnenae  with  the  necessity  of  producing  and 
proTing  mo  bill : — Held,  that  there  being  no  aUega- 
tion  that  these  proceedings  were  a  judflpnent  or 
equivalent  thereto,  the  Court  could  not  take  cogni- 
sance of  their  effect;  and  that,  therefore,  the  decla- 
mtkm  eould  only  be  considered  as  one  on  a  Mil  of 
exchange.  Hay  ▼.  FMer^  6  Law  J.  Rep.  (n.s.) 
Exch.  217;  2  M.  ft  W.  722. 

Since  the  new  rules,  of  Ha  term,  4  YHXl  4,  tit 
'  Aasampsit,'  the  omission  to  state  a  promise  in  tibe 
declaration,  in  an  action  against  the  indorser  upon 
a  bill  of  exchange^  is  no  ground  for  arresting  the 
Judgment  QiOett  or  Griffith  ▼.  RoKhurgh,  6  Law  J. 
Rep.  (k.».)  Exch.  195 ;  2  M.  &  W.  784. 

A  connt  in  assumpsit  by  Use  indorsee  against  the 
diawer  of  a  bill  of  exchange  for  default  of  payment, 
is  bad  on  special  demurrer,  if  it  contain  no  aUega- 
tion  of  a  promise  to  pay  by  the  defendant  Henry 
▼.  Bur^dge,  6  Law  J.  Rep.  (n.s.)  C.P.  110;  8Bing. 
N.C.  501 ;  4  Sc  296  ;  5  Dowl.  P.C.  484. 

The  deolaraticm  stated,  that  S  J  and  J  C  made 
their  bill  of  exchange,  and  directed  the  same  to  the 
defendant,  and  required  the  defendant  to  pay  to  the 
drawer's  <Mrder  102t  10«.  6d. ;  that  the  defendant 
accepted  the  biU,  and  the  said  S  J  and  J  C  then  in- 
dorsed the  same  tothe  plaintiff.  The  Court  set  aside 
as  frivolous  a  demurrer,  which  assigned  for  causes 
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that  the  count  did  not  state  who  the  drawers  were,  nor 
their  names,  and  that  the  count  was  in  an  unusual 
fbrm,  and  not  confbrmable  to  precedents,  in  not  men- 
tioning the  names  of  the  persons  to  whose  order  the 
defendant  was  to  pay  the  bilL  StockdaU  ▼.  Knili,  9 
Law  J.  Rep.  (n.8.)  Exch.  204;  s.  cKmllY.  StockdaU, 
6  M.  ft  W.  478. 

A  declaration  on  a  bill  of  exchange  by  the  payee 
against  the  acceptor,  which  was  according  to  the 
form  given  by  the  rules  of  Trin.  term,  1  WilL  4, 
stated  it  to  be  payable  three  monUis  after  date, 
"  which  period  has  now  elapsed."  The  declaration 
was  demurred  to,  on  the  ground  that  it  did  not  ap- 
pear that  the  bill  was  due  at  the  conmiencement  of 
the  suit  The  Court  refused  to  set  aside  the  demur- 
rer as  frivolous. 

Semble — that  since  the  Uniformity  of  Process  Act, 
the  above  form  is  incorrect  AtUtt  v.  Abbott,  5  Law 
J.  Rep.  (n.s.)  Exch.  116 ;  1  T.  ft  0. 448 ;  s.  c.  Abbott 
V.  Aslett,  1  M.  &  W.  209 ;  4  DowL  P.C.  759. 

If  a  declaration  on  a  bill  of  exchange  by  drawer 
against  acceptor,  contain  also  the  common  counts, 
the  plaintiff  will  be  entitled  to  enter  his  verdict  on 
such  of  those  counts  as  apply  to  the  consideration  of 
the  bill,  as  well  as  on  the  count  upon  the  bill,  pro- 
vided the  consideration  of  the  bill  be  stated  in  the 
particulars  of  demand ;  and  the  plaintiff  will,  after 
he  has  closed  his  case,  be  allowed  to  recall  a  wit- 
ness, and  prove  the  consideration,  to  prevent  these 
issues  being  found  for  the  defendant  Ryder  v. 
£^t«,8C.&P.d57.  [Patteson] 

A  demurrer  to  a  declaration  on  a  bill  of  exchange, 
on  the  ground  of  the  omission  of  the  word  "  whereas," 
at  its  commencement,  is  frivolous,  notwithstanding 
Reg.  Gen.  Trin.  term,  1  WilL  4.  Shepherd  v.  Go$den, 
8  DowL  P.C.  475. 

A  demurrer  to  a  declaration  on  a  bill  of  ex- 
change by  the  indorsee  against  the  acceptor,  on  the 
ground  of  its  not  stating  to  whose  order  the  bill  was 
drawn,  will  not  be  set  aside  as  frivolous.  Hart  v. 
Proudfoot,  8  DowL  P.C.  806. 

(6)  Piea. 

Plea  to  a  declaration  in  assumpsit,  by  the  in- 
dorsee, against  the  drawer  of  a  Mil  of  exchange, 
that  it  was  accepted  for  the  defendant's  accommoda- 
tion, that  he  indorsed  it  in  blank  and  delivered  it  to 
Lewis  L  to  be  discounted  for  his  benefit,  that  Lewis 
L  ddivered  it  to  Lawrence  L,  as  a  security  for  a 
debt  owing  from  Lewis  L  to  Lawrence  L,  and  that 
tile  plaintiff,  who  had  received  it  through  several 
indorsements  from  Lawrence  L,  had  notice.  Re- 
plication, that  the  defendant  broke  his  promise, 
without  die  cause  alleged : — Held,  that  the  plea  was 
insufficient,  inasmuch  as  it  did  not  appear  that  the 
defendant  was  not  acquainted  by  Lewis  L  with  the 
mode  in  which  he  had  disposed  of  the  bill,  and  was 
not  satisfied  by  him  as  to  the  amount 

Semble — the  replication  was  good.  Noel  v.  Rich, 
5  Law  J.  Rep.  (n.s.)  Exch.  70 ;  2  C.  M.  &  R.  560 ;  4 
DowL  P.C.  228. 

In  an  action  against  the  indorser  of  a  bill  of  ex- 
change, drawn  by  a  third  party,  the  defendant 
pleaded,  that  he  did  not  make  and  draw  the  said  bill 
as  in  the  declaration  alleged : — Held,  that  the  plain- 
tiff could  not  treat  this  plea  as  a  nullity,  and  sign 
judgment  for  want  of  a  plea.     Allen  v.  fVaVcer,  6 
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Law  J.  Rep.  (n.s.)  Exch.  78 ;  2  M.  fir  W.  317 ;  5 
Dowl.  P.C.460. 

In  an  action  of  debt  on  a  bill  of  exchange,  a  plea 
of  payment  of  a  sum  of  money  into  court,  and  that 
the  defendant  is  not  indebted  to  a  greater  amount, 
would,  it  seems,  be  bad  on  demurrer,  as  a  yiolation 
of  the  rule  of  Hilary  term,  4  WilL  4.  But  the  ob- 
jection is  too  late  after  issue  joined,  and  verdict  for 
the  defendant.  Fin  ley  son  v.  M^Kenzie,  6  Law  J.  Rep. 
(n.8.)  C.P.  273  J  3  Bing.  N.C.  824. 

In  an  action  on  a  banker's  cheque, — plea,  denial 
of  the  making  of  it, — the  cheque,  being  unstamped, 
was  put  in  by  the  plaintiff  at  the  trial,  and  read. 
The  defendant  proposed  to  give  evidence  in  answer, 
to  shew  that  it  was  post-dated,  and,  therefore,  ought 
to  have  been  stamped : — Held,  that  this  defence  was 
admissible  on  this  plea,  and  that  the  defendant  was 
not  precluded  by  the  fact  of  the  cheque  having  been 
read,  as  the  objection  was  not  apparent  on  the  in- 
strument Field  V.  Woods,  6  Law  J.  Rep.  (n.s.)  K.B. 
209;  2N.&P.117;  7Ad.&E.114;  8C.&P.52; 
6Dowl.  P.C.23. 

Assumpsit  by  the  plaintiff  as  indorsee  of  a  bill  of 
exchange,  and  upon  an  account  stated,  against  tlie 
defendant  as  acceptor.  Plea,  to  the  first  count,  that 
the  defendant  never  accepted  the  bill  in  that  count, 
in  manner  and  form,  &c.  The  bill  was  accepted 
generally,  and  the  addition,  "  payable  at  Williams, 
Deacon,  &  Ca,"  was  afterwards  made  without  the 
defendant's  knowledge: — Held,  that  the  defendant 
might  shew  the  alteration  without  a  special  plea. 
Culvert  V.  Baker f  8  Law  J.  Rep.  (n.s.)  Exch.  40 ;  4 
M.  &  W.  41 7 ;  7  DowL  P.C.  17. 

Assumpsit  by  the  indorsee  against  the  acceptor  of 
a  bill  of  exchange.  Plea,  that  "  whilst  the  bill  was 
in  full  force  and  effect,"  the  date  was  altered ;  not 
stating  the  alteration  to  have  been  made  after  ac- 
ceptance, or  without  the  consent  of  the  defendant : 
— Held,  that  though  such  defence  might  be  pleaded 
in  that  form,  the  plea  was  bad,  inasmuch  as  the  bill 
might  have  been  in  force  before  it  was  accepted. 
Langton  v.  Lazarus^  9  Law  J.  Rep.  (n.s.)  Exch.  89 ; 
5M-&W.629. 

A  declaration  by  an  executor  on  a  promise  to  him 
to  pay  a  note  due  to  his  testator,  is  not  a  declaration 
on  a  promissory  note  within  the  meaning  of  the 
rule  Hilary  term,  4  WilL  4,  which  prohibits  the 
plea  of  non  assumpsit  in  such  actions.  Timtnis  v. 
Plaity  6  Law  J.  Rep.  (n.s.)  Exch.  183 ;  2  M.  &  W. 
720. 

In  trover  for  a  bill  of  exchange,  a  plea,  alleging 
that  the  bill  was  in  the  possession  of  two  different 
persons  at  the  same  time,  is  bad,  as  being  repugnant 

A  plea  alleged,  that  the  plaintiff,  being  possessed 
of  the  bill,  indorsed  it  in  blank ;  that  by  virtue  of 
such  indorsement,  R  became  the  holder,  from  whom 
the  defendant,  believing  that  he  was  lawfully  pos- 
sessed, and  had  authority  to  dispose  of  the  bill,  took 
it  as  a  pledge  or  deposit  for  an  existing  debt: — 
Held,  that  a  replication,  alleging  that  the  defendant 
had  notice  and  well  knew,  at  the  time  of  receiving 
the  bill,  that  R  had  no  right  or  authority  to  deposit 
the  bill,  was  good,  as  it  traversed  a  material  allega- 
tion. 

Wliether  a  plea,  alleging  that  a  party  who  depo- 
sited the  bill  became,  by  virtue  of  an  indorsement 
in  blank,  the  holder  of  the  bill,  without  saying,  the 


"  lawful"  holder,  is  good — quare.  Hilton  v.  Summ, 
8  Law  J.  Rep.  (n.s.)  C.P.  257  ;  5  Bing.  N.C.  413 ;  7 
Sc.898;  7  DowL  P.C.  417. 

To  an  action  on  a  bill  of  exchange  by  the  in- 
dorsees against  the  acceptor,  the  defendant  pleaded, 
that  after  the  bill  had  been  indorsed  to  the  plain- 
tiffs, and  before  he  had  notice  of  such  indorsement, 
he  gave  another  bill  to  the  drawer  by  way  of  renewal 
and  in  lieu  of  the  first-mentioned  bill,  and  that  "he 
had  not  before  or  at  the  time  he  accepted  and  gave 
the  said  bill  first  in  the  plea  mentioned  as  aforesaid, 
or  at  any  time  before  the  commencement  of  this 
suit,  any  notice  that  the  said  bill  of  exchange  had 
been  indorsed  to  the  said  plaintiffs,  as  in  the  decla- 
ration alleged : — and  the  said  defendant  did  not  then 
nor  until  after  the  same  became  due,  know  that  the 
plaintiffs  were  the  holders  of  the  said  bill."  'Rte 
Court  made  absolute  a  rule  for  setting  aside  this 
plea  as  frivolous,  and  for  signing  judgment  Brad" 
bury  V.  Emans,  9  Law  J.  R^.  (n.s.)  Exch.  7  ;  5  M. 
&W.595;  7  DowL  P.C.  849. 

Where  a  declaration  in  debt  contains  a  count 
upon  a  bill  of  exchange,  and  common  counts,  a  plea 
of  payment  into  court  generally,  is  bad,  umess 
limited  in  the  introductory  part  to  an  amount  not 
exceeding  the  sum  paid  into  court,  in  which  case 
the  concluding  averment,  of  **  never  indebted,"  in 
the  plea  of  payment  into  court,  will  become  sur- 
plusage. 

To  a  declaration  in  debt,  containing  counts  on  a 
bill  of  exchange,  for  goods  sold  and  delivered,  and 
on  an  account  stated,  the  defendant  pleaded,  except 
as  to  202.  parcel  of  the  s\un  of  1732.  Ss.  9d;  In  the 
declaration  demanded,  and  for  the  payment  of  which 
said  sum  of  202.  the  plaintiff  has  given  the  de- 
fendant  credit  in  his  particulars  of  demand,  pay- 
ment into  court  of  a  sum  exceeding  (together  with 
the  202.)  the  amount  of  the  bill,  but  less  than  the 
sum  demanded  in  the  declaration : — Held,  that  the 
plea  was  bad  on  special  demurrer,  for  not  shewing 
to  how  much  of  the  declaration  it  applied.  Arm- 
field  V.  Burgwin,  9  Law  J.  Rep.  (n.s.)  Exch.  251 ;  6 
M.  &  W.  281  ;  8  Dowl.  P.C.  247. 

In  an  action  against  the  acceptor  of  a  bill  of  ex- 
change, a  plea,  that  neither  at  the  time  it  was  made, 
nor  at  any  time  since,  was  the  bill  duly  stamped  or 
marked  with  any  proper  stamp  or  mark,  denoting 
that  the  lawful,  requisite,  and  proper  rate  or  du^, 
chargeable  or  charged  thereon,  had  been  or  was  duly 
stamped,  contrary  to  the  form  of  the  statute,  is  bad. 
Hauoard  v.  Smith,  7  Law  J.  Rep.  (n.s.)  C.P.  294 ;  6 
Sc.  438. 

The  Court  will  not,  in  an  action  by  the  indorsee, 
allow  the  acceptor  of  a  bill  of  exchange  who  negfh 
tiates  it  with  the  drawer's  name  indorsed,  to  plead 
that  it  was  not  indorsed  by  the  drawer  to  the  juain- 
tiff     Gilmore  v.  Hague,  4  Dowl.  P.C.  303. 

On  a  plea,  "  that  the  defendant  did  not  make  the 
promissory  note  mentioned  in  the  declaration,"  he 
cannot  give  in  evidence  that  he  was  of  imbecile 
mind  at  the  time  when  he  made  it  Harrison  v. 
Richardson,  1  M.  &  K  504.  [  Abinger] 

Assumpsit  against  the  maker  of  a  promissoiy 
note.  Plea,  that  it  was  a  joint  and  several  note 
made  by  the  defendant  and  T  S,  and  that  the  defen- 
dant entered  into  it  at  the  request  of  T  S,  and  for 
his  accommodation,  and  in  order  that  he  might  get 
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it  discounted  by  the  plaintifiB ;  that  the  defendant 
had  no  other  vuue  or  consideration  for  making  it ; 
and  that  he  made  it  as  a  mere  surety  for  T  S,  of 
which  plaintifb  then  had  notice ;  and  &at,  although 
the  note  was  due  in  the  hands  of  the  plaintiff  for  six 
months,  yet  the  defendant  had  no  notice,  till  the 
eoromencement  of  this  suit,  of  its  non-payment  by 
T  S ;  and  that  the  plaintiilB  gave  time  for  payment 
to  T  S,  to  the  prejudice,  and  without  the  knowledge 
or  consent  of  the  defendant : — Held,  bad  on  general 
demunrer.     Clark*  v.  Wilwn,  3  M.  &  W.  208. 

(e)  Evidence. 

To  assumpsit  on  a  bill  of  exchange  by  the  in- 
dorsee against  the  drawers,  it  was  pleaded  that  the 
bill  was  drawn  by  a  partner,  but  not  for  partnership 
purposes,  and  was  indorsed  to  the  plaintiff  after  it 
became  due.  The  replication  was,  that  it  was  not 
indorsed  after  it  became  due,  but  was  indorsed  to^ 
and  taken  and  received  by  the  plaintiff  before  it 
became  due : — Held,  that  it  was  sufficient  for  the 
plaintiff  to  put  in  the  bill,  and  not  necessary  that 
he  should  grive  any  evidence  to  shew  that  the  bill 
was  indorsed  to  him  before  it  became  due.  Parkins 
V.  Mwm,  7  C.  &  P.  408.  [Alderson] 

The  fsct  of  a  bill  having  been  accepted  to  raise 
money  for  the  acceptor,  and  of  the  payee  having 
appropriated  the  money  so  raised  to  his  own  use,  is 
not  suMcient  to  call  upon  a  subsequent  indorsee  to 
shew  that  he  gave  value  for  the  bill.  Jacob  v.  Hun- 
gate,  1 M.  &  R.  445.  [Parke} 

In  an  action  by  the  indorsee  of  a  bill  who  has 
given  value,  if  his  title  be  disputed  on  the  ground 
that  his  indorser  obtained  the  discount  of  such  bill 
in  fraud  of  the  right  owner^  the  question  for  the  jury  ig, 
whether  the  indorsee  acted  with  good  faith  in  taking 
the  bill.  The  question  whether  or  not  he  was  guilty 
of  gross  negligence  is  improper.  Gross  negligence 
may  be  evidence  of  malajides,  but  is  not  equivalent 
to  it  Goodman  v.  Harvey  t  6  Law  J.  Rep.  (n.s.)  K.B. 
260;  4Ad.&£.870;  6N.&M.372. 

In  an  action  on  a  promissory  note,  the  defendant 
pleaded  that  the  note  was  given  under  a  parol  agree- 
ment  that  the  defendant  should  renew  it  when  due, 
by  paying  discount  and  giving  another  note,  and 
ti^t  he  o&red  to  do  so ;  die  plaintiff  took  issue  on 
this  plea : — the  Judge  at  the  trial  would  not  prevent 
the  defendant  from  going  into  evidence  in  support 
of  this  plea,  although  it  was  suggested  that  the 
plea  was  bad  as  setting  up  a  parol  agreement  to 
vary  a  written  instrument,  because  the  plaintiff  had 
taken  issue  on  the  plea. 

Where  a  defendant  pleaded  that  a  promissory 
note,  on  which  the  plaintiff  sued  as  payee,  was  given 
to  the  plaintiff  as  trustee  for  W,  and  that  W  had 
made  a  bargain  for  its  renewal  on  certain  terms 
stated  in  the  plea,  and  the  plaintiff  took  issue  on 
this  plea : — Held,  that  evidence  of  the  actual  bar- 
gain made  by  an  agent  of  the  defendant  with  W, 
was  admissible,  but  that  evidence  of  anything  W  said 
at  any  other  time  was  not  Hoit  v.  Miers,  9  C.  &  P. 
191.  [Abinger] 

The  production  of  a  Scotch  deed  of  assignment, 
in  which  the  holders  of  a  bill,  for  2».  Sd,  in  the 
pound,  constitute  and  appoint  a  third  person,  and 
his  heirs,  donators,  lawful  cessioners,  and  assigns, 
in  and  to  the  principal  sum  assigned,  as  far  as  the 
claim  of  the  holders  goes,  against  one  indorser  spe- 


cified, but  reserving  to  tlie  holders,  their  heirs  and 
assigns,  all  right  of  recovering  against  the  acceptor, 
drawer,  and  other  indorsers,  tlie  balance  of  the  said 
principal  sum  and  interest,  &c.,  does  not  support  a 
plea  alleging  that  the  holders  of  the  bill  accepted 
and  received  of  the  indorser  a  certain  sum,  in  full 
satisfaction  and  discharge  of  the  bill,  without  the 
knowledge  of  the  defendant,  and  thereby  discharged 
the  said  indorser  ttom  his  liability.  Houlditch  v. 
Cauiyy  7  Law  J.  Rep.  (n.s.)  C.P.  217  ;  4  Bing.  N.C. 
411. 

Where  the  words  at  length  in  the  body  of  a  bill 
express  it  to  be  drawn  for  a  less  sum  than  that  de- 
noted by  the  figures  in  the  margin,  this  amounts  to 
a  patent  ambiguity,  which  extraneous  evidence  can- 
not be  permitted  to  explain. 

In  such  case,  the  Court  will  determine  the  ques- 
tion of  amount,  by  the  rule  of  foreign  commercial 
writers,  which  attaches  greater  weight  to  the  words 
at  length  in  the  body,  than  to  the  figures  in  the  mar- 
gin of  the  bill ;  and  will  not  declare  the  bill  void 
for  uncertainty;  CoUmanf  J,  dubitantey  tliinking  that 
the  rule  verba  fortius  accipiuntur  contra  proferentem, 
should  be  applied  to  the  defendants,  and  conse- 
quently, that  they  should  be  held  liable  for  the 
larger  sum,  that  is,  the  sum  denoted  by  the  figures 
in  die  margin.  Saunderton  v.  Piper,  8  Law  J.  Rep. 
(n.8.)  C.P.  227  ;  6  Bing.  N.C.  561 ;  7  Sc.  418 ;  7 
DowLP.C.632. 

To  an  action  on  two  bills  of  exchange,  payable 
six  months  and  twelve  months  after  date,  the  defen- 
dant pleaded,  that  it  was  agreed  between  the  plain- 
tiff and  the  defendant  that  the  latter  should  accept 
three  bills  of  exchange  at  stated  dates,  and  should 
be  discharged  from  all  liability  on  a  certain  other 
security,  if  the  plaintiff  should  recover  in  an  action 
against  B ;  but  that  until  he  should,  or  if  he  should 
not,  recover  in  that  action,  the  plaintiff  should  not 
require  payment  of  the  bills,  and  it  was  averred 
that  he  had  not  recovered  against  B : — Held,  that 
the  plea  was  bad,  as  the  absolute  contract  contained 
in  die  bills  could  not  be  varied  by  this  contempo- 
raneous agreement  Adams  v.  Wordley,  5  Law  J. 
Rep.  (N.8.)  Exch.  158  ;  1  M.  &  W.  374 ;  1  T.  &  G. 
620. 

Where  it  appears  on  the  pleadings  that  a  bill  of 
exchange  was  accepted  or  indorsed  for  accommoda- 
tion only,  and  without  consideration,  it  is  not  in- 
cumbent upon  the  holder,  in  the  first  instance,  to 
prove  that  he  gave  value  for  it;  but  the  rule  is 
otherwise  when  the  title  of  the  holder  is  impeached 
by  proof  that  the  bill  had  been  originally  obtained 
by  fraud,  duress,  or  some  improper  practice.  Mills 
V.  Barber,  6  Law  J.  Rep.  (n.s.)  Exch.  204 ;  1  M.  & 
W.  425 ;  5  Dowl.  P.C.  77  ;  1 T.  &  G.  835. 

Where  an  indorsee  of  a  bill  of  exchange  denied 
by  his  plea  the  indorsement,  the  presentment,  and 
the  notice  of  dishonour, — Held,  that  it  was  not  in- 
cumbent upon  the  plaintiff  producing  the  bill  to 
explain  an  alteration  that  appeared  upon  it  Selby 
or  Sibley  v.  FUher,  7  Law  J.  Rep.  (n.s.)  Q.B.  2 ;  2  N. 
&P.430;  7Ad.&E.444. 

In  an  action  against  the  acceptor  of  a  bill  of  ex- 
change, and  a  plea  of  iwn  aceepit,  it  is  not  competent 
to  the  defendant  to  shew  that  the  drawer  has  com- 
mitted other  forgeries  in  similar  transactions. 

The  only  evidence  admissible  on  the  issue  of 
forgery,  raised  on  a  plea  of  non-acceptance,  is  such 
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as  would  have  been  admissible  on  an  indictment 
for  that  offence.  Grifitt  v.  Payn^,  9  Law  J.  Rep.  (m.8. ) 
aB.34i  llAd.&£.131;  3P.&D.107. 

The  date  of  a  bill  of  exchange  is  primA  facie  evi- 
dence of  the  time  when  it  was  made,  and  if  not  im- 
peached by  evidence,  it  will  be  considered  as  such. 

The  fact  of  a  mercantile  firm  being  the  drawers 
and  payees  of  a  bill  of  exchange,  is  evidence  to  go 
to  a  jury,  from  which  they  may  infer  the  time  of  d^e 
indorsement  jtnderson  v.  Weston,  9  Law  J.  Rep. 
(n  8.)  C.P.  194 ;  6  Bing.  N.C.  296. 

The  title  of  the  holder  for  value  of  a  bill  of  ex- 
change, ^as  impeached,  on  the  ground  that  his 
indorsee  had  obtained  it  by  fraud,  it  being  shewn 
that  the  former  had  taken  it  after  it  had  been  noted 
for  non-acceptance : — Held,  that  it  was  not  a  ques- 
tion for  the  jury,  whether  he  had  been  guilty  of 
gross  negliffence,  but  whether  he  had  taken  it  bpnd 
fUe  i  though  gross  negligence  might  afford  evidenot 
of  malafidet.  Goodman  v.  Harvey ,  6  Law  J.  Rep.  (m.8.  ) 
K.B.  260 ;  4  Ad.  &  £.  870 ;  6  N.  &  M.  372. 

Where  a  plaintiff  produces  a  negotiable  instra- 
ment,  which  has  been  altered,  he  must  produce  ex- 
trinsic evidence  to  explain  the  circumstances  of  the 
alteration,  and  cannot  rely  upon  the  opinion  of  the 
jury,  to  be  derived  from  mere  inspection.  Knighi 
V.  Clemetiis,  7  Law  J.  Rep.  (n.s.)  Q.B.  144 ;  8  Ad.  & 
?.216i  8N.&P.375. 

Upon  an  application  to  the  defendant  to  remit 
such  balance  to  the  plaintiff  as  he  might  think 
justly  due,  the  defendant  remitted  his  acceptance 
for  60^,  upon  a  bill  properly  stamped,  which  was 
to  be  drawn  and  filled  up  for  that  amount  by  the 
plaintiff  The  latter,  however,  drew  and  filled  up 
the  bill  for  i6L  In  an  action  upon  this  bill,  and 
for  goods  sold  and  delivered, — Held,  that  these 
facts  did  not  support  a  plea  alleging  that  the  plain- 
tiff had  drawn  his  bill  upon  the  ddendant  for  60iL, 
which  the  latter  had  accepted,  and  delivered  to  the 
plaintiff  on  account  of  the  sum  of  60(.,  parcel  of  his 
demand,  &c.  Bakery.  Jubber,  9  Law  J.  Rep.  (k.8.) 
C.P.  258;  1M.&  0.212;  lSc.N.R.26;  8DowL 
P.C.  589. 

In  an  action  by  the  second  indorsee  against  the 
acceptor  of  a  bill  of  exchange,  at  two  months'  date, 
the  defendant  pleaded  that  uie  bill  was  indorsed  to 
the  plaintiff  when  overdue.  It  was  proved  for  the 
defendant,  that  it  was  drawn  and  accepted  for  the  ac- 
commodation of  R,  the  first  indorsee,  in  July  1830. 
R  was  then  an  intimate  friend  of  the  defendant,  but 
they  afterwards  quarrelled.  No  notice  of  its  dis- 
honour was  given  to  the  drawer.  After  the  action 
was  brought  (in  the  present  year),  the  defendant's 
attorney  applied  to  the  plaintiff  to  settle  it  The 
plaintiff  said  that  R  owed  him  much  more  money, 
and  that  as  he  had  given  value  for  the  bill,  he  must 
go  on  with  the  action.  The  plaintiff  did  not  caXl  R 
at  the  trial : — Held,  that  there  was  evidence  to  go 
to  the  Jury,  that  ^e  bill  was  transferred  to  the 
plaintiff  after  it  became  due.  Boumall  v.  Harrisonf 
1M.&W.611;  1T.&G.925. 

In  an  action  by  the  indorsee,  against  the  maker 
of  a  promissory  note,  where  the  plea  alleged  that 
the  note  was  obtained  from  the  defendant  by  fraud, 
and  the  name  of  A  (who  had  indorsed  to  the  plain- 
tiff^ had  been  fhiudulently  indorsed,  of  all  which 
the  plaintiff  had  notice : — Held,  that  the  defendant 
was  not  at  liberty  to  read  letters  of  A,  written 


whilst  he  was  holder  of  the  note,  which  it  was 
alleged  would  have  implicated  the  plaintifiT  in  the 
fraud,  for  no  evidence  had  been  given  to  connect  the 
plaintiff  with  A,  or  to  shew  that  the  note  had  been 
indorsed  to  the  plaintiff  when  overdue.  PhUUpt  ▼. 
CoU,  10  Ad.  &  £.  106 ;  2  P.  8c  D.  288. 

In  an  action  on  a  bill  of  exchange,  the  defendants 
pleaded  that  the  acceptance  was  an  aocommodation 
acceptance  for  the  drawer,  with  the  knowledge  of 
the  indorsee ;  and  thAt  the  drawer  became  insolvent, 
and  the  indorsee,  the  defendants  and  two  other  cre- 
ditors agreed  among  themselves,  as  his  friends,  to 
release  meir  several  back  debts  and  liabilities.   The 
plea  averred  that  the  defendants  and  the  two  other 
creditors  did  diteharge  and  releatt  their  inerai  debttt 
&c.;  and  then  went  on  to  state  that  the  indonwe, in 
consideration  of  the  premises,  and   that  certain 
other  creditors  would  releaae,  abandon,  and  never 
enforce  payment  of  thdr  debts,  agreed  with  the 
defendants  that  he  would  never  aak  fior,  ane  te, 
demand,  or  enforce  payment  of  the  sud  bill  of  ez* 
change.  There  was  then  an  averment,  that  the  otfier 
exeditors  had  released  their  debts.    The  replicatioil 
to  (his  plea  stated,  that  the  indorsee  did  not  agne 
in  manner  and  form  as  in  the  plea  mentioned.  The 
evidence  was,  that  the  indorsee  at  first  pznmiaed  to 
nan  the  account  if  some  more  signatnres  were  ob- 
tained to  it ;  but  after  they  were  obtained,  he  refused 
to  sign  it,  but  said  on  one  occasion,  that  he  knew 
the  bill  was  an  accommodation  bill,  and  he  ahould 
not  call  on  the  defendants  to  pay  it ;  and  on  another, 
that  the  bill  ahould  not  come  against  any  of  the 
parties,  but  that  he  himself  would  come  in  as  the 
rest  of  the  creditors.     The  agreement  signed  by  tiie 
creditors  contained  these  w(uds:  "We,  the  under- 
signed, do  hereby  agree  to  accept  of  a  release  from 
the  said  £  A,  (the  drawer)  of  the  equity  of  re- 
demption, &c. ;  and  icw  agree,  upon  the  ezecuiUm  tf 
ntch  deed,  to  execute  releasest  &c     The  indorsee 
died,  and  the  action  on  the  bill  was  brought  by  his 
executors: — Held,  that  the  allegations  in  the  plea 
were  not  sustained  by  the  evidence.  Deacon  v.  A«f- 
Aar/,  9  C.&  P.  685.  [Coltman] 

To  an  action  on  a  promissory  note,  payable  to 
the  plaintiff  or  order  on  demand,  with  interest  at  6L 
per  cent,  the  defendant  pleaded  specially,  to  the 
efiiect  that  having  agreed  with  him  for  the  purchase 
of  one  in  several  sharea  in  a  business  in  which  he 
was  engaged  with  others,  an  agreement  in  writing 
was  entered  into  between  them,  that  the  amount 
should  be  8,867^  St.  dd.,  in  part  payment  of  which 
the  plaintiff  would  take  yearly  the  ddfendant's  shares 
of  Uie  profits  of  the  concern.  The  agreement,  as 
set  out  in  the  plea,  contained  a  memorandum  that  a 
note  of  hand  had  been  given  for  the  amount,  bear- 
ing interest  at  5L  per  cent,  and  there  was  a  clause 
that,  so  long  as  the  defendant  should  perform  the 
conditions  of  the  agreement,  the  plaintiff  would  not 
call  upon  him  at  any  friture  period  suddenly,  for  the 
balance  of  the  note.  The  note  referred  to  in  tiie 
agreement,  contained  in  the  body  a  stipulation 
which  vitiated  it  (vis.  that  the  plaintiff's  amount  of 
profit  should  be  applied  yearly  to  the  liquidation  of 
It).  The  plea  averred  (inter  alia)  that  the  note  sued 
on  was  substituted  with  the  plaintiff's  consent  for 
that  mentioned  in  the  agreement,  and  was  subject 
to  its  conditions;  and  further,  that  the  defendant 
performed  his  part  of  the  agreement,  yet  die  plain- 
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tifl^  notwithaUnding,  required  bixn  to  pay  the 
balance  of  the  note  suddenly,  and  before  a  reaaon- 
able  time  had  elapsed.  The  plaintiff  replied,  that 
the  defendant,  of  his  own  wrong,  neglected  and 
refused  to  pay  the  note,  and  that  he  did  not  call 
on  him  for  payment  suddenly,  and  before  a  reason- 
able time  had  elapsed : — Held,  at  Nisi  Prius,  that 
notwithstanding  the  limited  nature  of  the  replication, 
the  question  of  reasonable  time  required  proof  of 
the  whole  circumstances  of  the  case ;  ako,  that  the 
defendant  might  prove  by  parol  eridenoe,  that  the 
plaintiff  assented  to  the  substitution  of  the  note 
sued  on  for  that  mentioned  in  the  agreement;  aUo, 
that  the  plaintiff  was  entitled  to  a  verdict  for  the 
interest  due  upon  the  note,  though  the  juiy  should 
think  that  he  was  not  entitled  to  the  principal  sum, 
on  the  ground  of  his  having  oalled  for  payment 
before  a  reasonable  time  had  elapsed.  Ba^iu  v. 
Jb'ii^«r,7C.&P.691.  [Tindal] 

(K)  Whxv  obdsbbd  to  bb  dblivxbbd  up. 

A  accepted  a  bill  of  exchange  for  500L  for  the 
aeccommodation  of  B  &  Ca,  which  bill,  together 
witii  other  seontities,  was  deposited  with  C.  &  Co. 
as  a  collateral  security  for  the  payment  of  a  draft 
of  4,0001,  indorsed  by  L,  and  also  for  the  purpose 
ef  occasionally  clearing  silk  to  the  amount  of  2,0001 
for  the  general  acconmiodation  of  B  &  Ca  B  8f 
Co.  aftenrards  became  bankrupt,  when  C  &  Ce.,  oo 
the  dxshononr  of  his  bill  for  5001,  sued  A,  who 
thereupon  gave  a  cognovit,  which,  together  with*  the 
bfll  for  5001,  C  &  Co.  handed  over  to  L,  who  paid 
for  it  its  lull  value :— Held,  that  the  deposited  bills 
were  a  primary  security  to  C  &  Co.  for  the  payment 
of  the  4,0001,  but  that  L  could  not,  in  eqmty,  be 
compelled  to  deliver  up  to  A  the  bill  and  cognovit ; 
L  being  liable  to  pay  what  might  remain  due  upon 
those  Mils. 

The  Court  will  not  order  the  delivery  up  of  a 
bin  to  be  cancelled,  unless  it  be  shewn  that  the  pos- 
session of  it  was  obtained  under  such  circumstances 
as  could  not  be  considered  equitable. 

Where  the  possession  of  a  bill,  but  for  frdud, 
would  have  been  in  tiie  plaintiff  in  equity,  the 
Court  will  order  the  bill  to  he  delivered  up,  but  in 
such  cases  not  otherwise.  Jonei  v.  Xoim,  8  Law  J. 
Rep.  (n.8.)  Ex.  £q.  41 ;  3  Y.  &  C.  281. 

Where  a  verdict  snd  judgment  have  been  obtained 
at  law,  in  an  action  on  a  bill  of  exchange,  and  the 
amount  has  been  paid,  the  party  paying  it  cannot 
maintain  a  bill  in  equity  to  have  such  bill  of  ex- 
change delivered  up  to  be  cancelled.  lltrelfaU  v. 
Lunt,  5  Law  J.  Rep.  (n.s.)  Ch.  122 ;  7  Sim.  627. 

Where  actions  are  brought  against  the  indorsers 
of  a  bill  of  exchange,  who,  with  the  acceptor,  offer 
to  pay  the  amount  and  the  costs  of  sll  actions 
brought  hcndfBe, — Held,  (Vaughan,  J.  dubikmte,) 
that  the  Court  have  upon  such  payment,  authority 
to  make  an  order  upon  the  holder,  to  deliver  the  biU 
to  the  acceptor,  whose  property  under  such  circum- 
stances it  is.  liaifU  V.  TunmeUff.  7  Law  J.  Rep.  (v.s.) 
C.P.238. 

The  defendant  had  given  a  joint  promissory  note, 
and  one  of  the  payees  died,  of  whose  eflbcts  iSie  de- 
fendant took  out  administration.  This  Court  would 
not  exercise  an  equitable  jurisdiction  by  staying 
proceedings  in  an  action  on  the  note  brought  by  the 
surviving  payee  and  her  husband,  upon  pajrment 


into  court  of  half  the  sum  for  which  the  note  was 
given.  Barlow  v.  Leedt^  6  Law  J.  Rep.  (n.s.)  K.B. 
9;  4Ad.&E.66;  6N.&M.426. 

(L)   RVLB  TO  COMPUTE. 

In  an  action  for  goods  sold,  and  oti  a  bill  of  ex- 
change, although  the  claim  for  the  goods  sold  be 
satisfied  after  action  brought,  yet,  unless  a  nolk 
frotequi  is  entered  as  to  that  count,  the  Court  will 
not  grant  a  rule  to  compute  as  to  the  bill  of  ex- 
change. JoHet  V.  Shielf  7  Law  J.  Rep.  (iff.8.)  Exch. 
142;  3M.&W.4d8. 

The  irregularity  of  the  judgment  oannot  be 
shewn  as  cause  sgainst  a  rule  nui,  to  refer  it  to  the 
Master  to  compute  principal  and  interest  on  a  bill 
of  exchange.  KeUy  v.  FUlebait,  8  DowL  P.C.  186. 
A  rule  nui  to  compute,  was  served  by  leaving  a 
copy  at  a  warehouse,  where  the  bill  of  exchange  waa 
made  payable,  but  which  was  shut  ttp  at  the  time: 
Held,  insufficient  service.  Cattle  v.  Sow^rky^  4 
DowLP.C.e69. 

Service  of  a  rule  to  compute,  upon  one  of  the 
defendant's  warehousemen,  at  his  warehouse  in  the 
city,  is  insufficient  Ihottcm  v.  Pkelpt,  9  Law  J. 
Rep.  (11.8.)  Exch.  282i  6  M.&  W.  626i  8  DowL  P.C. 
770. 

Service  of  a  rule  to  eompute  "  on  a  woilmian  on 
the  defendant's  premises,"  is  insufficient  Biteh- 
eock  V.  Smith,  5  Dowl.  P.C.  2^8. 

Service  of  a  rule  to  compute  *'  on  the  landlady  of 
the  house  at  which  the  derondant  lodges,"  is  insuf- 
ficient   Salitburv  v.  Sufeetkeart,  6  DowL  P.C.  248. 

Service  of  a  rule  nlH  to  compute,  by  leaving  it  at 
defendant's  apartments,  in  wtdch  no  person  then 
waa,  though  the  defendant  then  resided  tiiere,  is  in- 
sufficient   Chaffers  v.  Qlooer,  6  Dowl  P.C.  81. 

Service  of  a  rule  to  compute  at  the  residence  of 
the  defendant,  where  the  process  was  served  on  a 
female  servant  of  the  defendant,  is  sufficient 
Thomas  v.  Runelagh,  5  DowL  P.C.  240. 

A  rule  to  compute  cannot  be  made  abeoluteon  an 
affidavit,  that  the  rule  nm  has  been  left  at  the  lodg- 
ings of  tiie  defendant,  where  he  was^wred  with  the 
writ,  if  it  appears  that  the  defendant  had  left  before 
the  rule  nisi  was  obtained :  it  must  be  shewn,  that 
endeavours  have  been  made  to  find  the  defendant, 
without  success ;  then,  the  Court  will  grant  a  rule 
nisi,  thsHhe  service  of  the  rule,  by  leaving  it  at  the 
defendant's  last  place  of  abode,  and  sticking  up  a 
copy  in  the  office,  may  be  deemed  good  service. 
Black  V.  Cloup,  6  DowL  P.C.  270. 

A  rule  to  compute  is  left  at  the  chambers  of  the 
defendant,  and  a  nerson  resident  there  states  he  has 
transmitted  it  to  nim ;  it  is  good  service.  Careto  v. 
Wmslow,  5  DowL  P.C.  543. 

Service  of  a  rule  to  compute  on  two  of  three 
joint  makers  of  a  promissory  note,  is  sufficient,  as 
against  the  third.  Carter  v.  Seuthail,  7  Law  J.  Rep. 
(n.8.)  Exch.  4 ;  3  M.  fie  W.  128. 

Where  a  motion  is  made  for  a  rule  to  compute 
principal  and  interest  on  a  bill  of  exchange,  if  tiie 
affidavit  supporting  the  application  is  entiUed,  with 
the  initial  of  the  defendant's  christian  nsme  only, 
an  affidavit  should  be  produced,  shewing  that  the 
defendant  so  signed  tiiebill.  HUhert  v.  WiUtku,  8 
DowL  P.C.  139. 
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BILL  OF  EXCEPTIONS. 

Where,  at  the  trial,  a  bill  of  ezceptione  had  been 
tendered  to  the  under-sheri£f,  which  he  declined  to 
receive,  the  Court  refused  to  interfere  to  stay  judg- 
ment and  execution.  White  r.  Hutop,  7  Law  J.  Rep. 
(N.8.)Exch.  204;  4M.&W.7S;  6  Dowl  P.C.  693. 


BISHOPS. 

Archbishops  and  bishops  are  enabled  to  raise 
money  on  mortgage  of  their  Sees,  for  the  purpose 
of  providing  fit  houses  for  their  residence,  by  2  Vict 
cll8;  17LawJ.  Stat  34. 


(A 

(B) 

(C) 


BOND. 

Validity. 

conbtbvction. 

Actions  and  Proceedings. 

Stating  Proceedings. 

Discharge. 


(A)  Validity. 

To  an  action  on  a  bond  by  a  coal-merchant  against 
his  late  servant,  the  defendant  in  his  plea  set  out 
upon  oyer  the  condition  of  the  bond,  which,  amongst 
otiier  stipulations,  contained  the  following : — "  ^d 
also,  if  the  said  T  B  (the  defendant)  shall  not  follow 
or  be  employed  in  the  said  business  of  a  coal-mer- 
chant, eiUier  directly  or  indirectly,  for  the  space  of 
nine  months  after  the  said  T  B  shall  have  left  the 
employment  of  the  said  W  W  (the  plaintiff),  then 
the  obligation  is  to  be  void,  otherwise  to  remain  in 
full  force  and  virtue."  The  plea  then  averred,  that 
the  defendant  had  not  been  so  employed  within  the 
time  limited  by  the  bond : — Held,  that  the  condition 
was  void,  as  being  in  restraint  of  trade,  and  unreason- 
able in  its  objects ;  and,  a  verdict  having  been  found 
for  the  plaintiff,  that  the  judgment  ought  to  be  ar- 
rested. Ward  v.  Bymci  ^  Law  J  .Rep.  (n.b.)  Exch. 
14;  5M.&W.548. 

(B)  Construction. 

In  1810,  a  parish  was  indebted  to  one  of  the 
parishioners  for  repairs  done  to  the  church*  and  for 
building  a  poor-house.  In  pursuance  of  an  agree- 
ment made  at  a  public  vestry,  the  acting  church- 
warden and  overseer  gave  a  joint  and  several  bond 
for  the  debt  due ;  and,  by  resolutions  passed  at  public 
vestries,  and  entered  in  the  vestry  book,  and  signed  by 
several  parishioners,  and  among  others,  by  the  obligee 
of  the  bond,  it  was  agreed,  that  the  obligors  should  be 
indemnified  by  the  inhabitants  of  the  parish  against  all 
loss  on  account  of  the  bond ;  and  the  parish  ofiicers  for 
the  time  being  were  authorized  to  pay  the  interest, 
and  also  the  principal  when  demanded.  The  in- 
terest had  been  duly  paid  by  the  parish  ofiicers,  for 
the  time  being,  out  of  monies  received  for  church 
and  poor-rates,  and  part  of  the  principal  had  been 
discharged  out  of  the  same  fund.  An  action  on  the 
bond  was  afterwards  brought  against  the  executors 
of  one  of  the  obligors: — Hel{  that  the  obligors 
were  not  entitled  to  the  assistance  of  a  court  of 
equity,  either  to  have  the  bond  cancelled,  or  to  have 
a  contribution  from  any  of  the  parties  who  signed 


the  resolutions  in  the  vestry  book.   Jaquei  v.  LemSi 
6  Law  J.  Rep.  (n.s.)  Ch.  313 ;  8  Sim.  480. 

A  bond  and  warrant  of  attorney  executed  in  Ire- 
land, by  a  landed  proprietor  in  that  country,  to  receive 
a  sum  of  £ —  "  sterling,  good  and  lawful  money  of 
Great  Britain,  with  legal  interest  of  like  lawful 
money  of  Great  Britain,"  to  English  bankers  who 
had  advanced  the  money,  was  held  to  be  payable  in 
British  currency  in  London.  Noel  v.  Roc)^crtj  4  C. 
&F.  158;  10  BH.  (N.8:)  483. 

The  fact,  that  a  bond  is  payable  on  demand,  and 
that  interest  is  payable  from  the  date  of  the  bond, 
is  a  circumstance  to  shew,  that  it  is  a  simple  money 
bond,  and  not  a  bond  to  secure  floating  balances. 
WoUcer  v.  Hardnum,  4  C.  &  F.  258 ;  1 1  Bli  (n.s.)  229. 

Pajrment  of  money  received  by  a  collector  of  tolls 
for  a  given  year,  to  the  account  of  a  former  year,  is  a 
breach  of  the  condition  of  the  bond  for  due  payment 
Owyrme  v.  Bttmell,  1  West,  342. 

£  and  F  entered  into  a  joint  and  several  bond,  of 
which  the  condition  was,  that  if  they,  or  either  of 
them,  their  or  either  of  their  heirs,  &c.  duly  paid  an 
annuity  to  B,  for  his  life,  in  manner  following,  viz. 
one  moiety  thereof  by  E  during  her  life,  and  the 
other  moiety  thereof  by  F,  his  executors  or  admi- 
nistrators, during  the  life  of  £,  and  after  the  death 
of  E,  the  whole  by  F,  his  heirs,  executors,  or  admi- 
nistrators, during  the  life  of  B,  then  the  bond  should 
be  void : — Held,  that  the  liability  under  this  bond 
was  joint  and  several,  and  that  F  having  failed  after 
the  death  of  E  in  paying  the  annuity,  the  estate  of 
£  was  liable  on  his  default  Church  v.  King,  2  M.  & 
Cr.  220. 

Debt  against  A  on  a  joint  and  several  bond,  by 
A,  B,  and  C.  By  the  condition  (which  recited  an 
agreement  by  the  plaintiffs,  bankers,  to  advance 
monies  not  exceeding  200/.,  at  any  one  time  to  B  on 
security,)  the  bond  was  to  be  void,  if  A,  B,  and 
C,  or  either  of  them,  should  pay  to  the  plaintiff  all 
such  sums  not  exceeding  200/.  as  plaintifl!s  should 
advance  for  or  on  account  of  bills  from  time  to  time 
drawn  by  B  on  plaintiffs,  within  three  calendea^  months 
"  after  receiving  notice  to  pay  such  sums,**  Held,  that 
the  bond  was  a  continuing  security. 

Held,  also,  on  general  demurrer,  that  in  assigning 
a  breach  of  the  condition,  it  was  not  enough  to  aver 
that  defendant  '*had  and  received  notice"  that  cer- 
tain sums  were  due  from  B,  without  averring  a 
notice  or  request  to  pay.  Batson  v.  Speamutn,  9  Ad. 
&  E.  298. 

Bond,  with  a  condition,  that  if  the  obligor  should, 
within  twelve  months  after  the  decease  of  his  intend- 
ed wife,  pay  unto  the  child  or  children  of  his  wife 
(by  a  former  husband),  the  full  sum  of  300/.  if  upon 
an  account  of  the  stock  in  trade  and  e&cts  in  the 
linen-drapery  business,  if  then  carried  on  by  him, 
it  shall  amount  to  400/.,  &c.,  the  bond  should  be 
void : — Held,  that  a  plea  that  the  obligor  had  before 
his  wife's  death  ceased  to  carry  on  the  business, 
was  a  good  answer  to  an  action  on  the  bond.  Bes- 
wick  V.  Swindells,  5  Law  J.  Rep.  (n.s.)  Exch.  287 ; 
3  N.  &  M.  159  ;  6  B.  &  Ad.  914;  5  N.  &  M.  378. 

The  condition  of  a  collector's  bond  was,  that  he 
should,  during  the  time  he  should  continue  in  the 
said  office  of  collector,  whether  by  virtue  of  his  afore- 
said appointment,  or  of  any  reappointment  thereto, 
duly  discharge  the  duties  of  his  office,  and  use  his 
best  endeavours  to  collect  the  rates  which  might. 
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during  that  year  or  any  subsequent  year,  be  made. 
The  collector  was  to  be  elected  for  a  year,  and  was 
capable  of  being  re-elected : — Held,  that  the  bond 
continued  during  all  the  time  that  the  collector  was 
continuously  reappointed  to  the  office.  Augero  v. 
Keen,  5  Law  J.  Rep.  (m.b.)  £xch.  233 ;  1  M.  &  W. 
890;  1T.&G.709. 

(C)  Actions  and  Proceedings. 

In  an  action  of  debt  on  a  bond  to  H,  not  to  enter 
into  the  service  of  another  person  within  ten  miles 
of  S,  during  two  years  after  leaving  H's  service, 
some  good  consideration  ouffht  to  be  shewn  on  the 
face  of  the  declaration,  as  me  Court  will  not  pre- 
sume one.  HtOton  v.  Parker,  7  Dowl.  P.C.  7S9. 

The  condition  of  a  bond  recited  an  agreement  by 
two  partners,  in  a  deed  of  dissolution  of  partnership, 
that,  subject  to  the  taking  and  adjusting  of  the  part- 
nership accounts,  one  partner  should  tidce  the  stock, 
and  pay  all  the  partnership  debts,  indemnifying  the 
other,  who  was  the  plaintiff  and  then  provided  ab- 
solutely that  the  defendant,  who  was  the  surety  of 
the  former,  should  indemnify  the  plainti£  To  a 
declaration  on  this  bond,  which  set  out  the  condi- 
tion and  a  breach  of  it,  the  defendant  pleaded  that  the 
plaintiff  was  damnified  through  his  own  default : — 
Held,  that  the  defendant  could  not  give  in  evidence 
the  deed  of  dissolution  to  shew  certain  stipulations 
as  to  the  rendering  and  adjustment  of  the  accounts ; 
and  that  the  plaintiff  had  not  fulfilled  them  by  pay- 
ing over  to  his  partner  a  balance  alleged  to  be  due 
to  the  latter,  the  undertaking  in  the  condition  being 
absolute;  and,  if  not,  still  the  question  was  not  open 
on  these  pleadings.  White  v.  Ansdell,  5  Law  J.  Rep. 
(n.8.)  Exch.  180 ;  1 M.  &  W.  348 ;  1  T.  &  G.  785. 

To  a  declaration  in  debt  on  bond,  describing  the 
defendant  as  W  F  B,  sued  by  the  name  of  W  B,  the 
defendant  pleaded  non  est  factum.  It  appeared,  that 
the  bond  was  executed  in  the  name  of  W  B,  by  which 
name,  at  the  time  of  its  execution,  the  defendant 
was  known: — Held,  first,  that  the  plea  was  not 
proved ;  secondly,  that  the  objection  was  one  which 
could  not  be  raised  under  the  plea.  WUliam*  v. 
Bryant,  9  Law  J.  Rep.  (n.s.)  Exch.  47 ;  5  M.  &  W. 
447.        . 

An  officer  of  the  Palace  Court,  with  others  as 
sureties,  became  bound  to  the  marshal  in  a  penal 
sum  for  the  due  performance  of  his  duties,  inter  alia, 
that  he  should  obey  the  lawful  orders  of  the  Court 
Having  taken  insuiSicient  bail  in  an  action  in  that 
court,  an  order  was  made  requiring  him  to  pay 
the  debt  and  costs: — Held,  that  in  an  action  on 
the  bond  for  disobedience  to  the  order,  the  mar- 
shal, though  he  had  himself  sustained  no  injury, 
might  recover  the  amount  of  the  debt  and  costs,  as 
trustee  for  the  party  really  damnified.  Lamb  v.  Viae, 
9  Law  J.  Rep.  (n.s.)  Exch.  177 ;  6  M.  &  W.  467 ;  8 
Dowl.  P.C.  360. 

The  defendant,  with  one  H,  entered  into  a  joint 
and  several  bond,  with  a  penalty,  conditioned  for 
repayment  by  H  of  a  sum  of  money  lent,  at  the  end 
of  three  years,  and  for  payment  of  interest  on 
the  Ist  of  March  in  each  year.  In  1833,  the  interest 
was  not  paid  until  the  30th  of  March,  after  which 
the  defendant  became  a  bankrupt  and  obtained  his 
certificate : — Held,  that  the  certificate  was  a  bar  to 
an  action  against  the  defendant  for  a  subsequent 
default  by  H  in  not  paying  the  principal,  as  the 


bond  was  forfeited  by  the  non-payment  of  interest 
on  the  appointed  day  before  tAe  bankruptcy,  and  the 
forfeiture  could  not  be  purged  by  the  subsequent 
payment;  consequently  the  penalty  became  the 
debt  in  law,  and  was  proveable  under  the  conmussion. 
Skinners'  Company  v.  Jones,  6  Law  J.  Rep.  (n.8.)  C.P. 
113;  3Bing.N.C.481;  4Sc271. 

"VSThere  the  defendant  conveyed  an  estate  to  plain- 
tiS,  with  a  covenant  for  quiet  enjoyment,  and  also 
gave  an  indemnity  bond  with  sureties  against  "  all 
costs,  claims,  demands,  damages,  and  expenses 
whatsoever,"  the  plaintiff  having  been  obliged  to 
pay  divers  sums,  for  arrears  of  an  annuity  charged 
on  the  estate,  sued  the  defendant  on  the  bond  to  re- 
cover tiiem  back  with  interest;  the  jury  found  that 
the  plaintiff  had  been  negligent  in  not  suing  the 
sureties  on  the  bond  at  the  time  the  payments  were 
made : — Held,  that  this  finding  prevented  the  plain- 
tiff firom  recovering  the  interest  Andertun  v.  ArroW" 
smith,  2  P.  &  D.  408. 

To  debt  on  a  bond  conditioned  for  payment  of 
money,  pleas,  that  after  the  day  of  payment,  and 
before  action,  the  obligee  received  certain  bills  of 
exchange  not  yet  due,  on  account  of  part  of  the  sum 
due  on  the  bond,  and  certain  monies  in  satisfaction 
of  the  residue,— Held,  ill.  Worthington  v.  Wigiey, 
8  Bing.  N.C.  454 ;  5  Dowl.  P.C.  504. 

Where  the  assignee  of  a  bond  debt  h^d  obtained 
from  his  debtor  an  equitable  mortgage,  by  way  of 
collateral  security,  which  having  been  sold  under  a 
decree  of  a  court  of  equity  did  not  produce  sufficient 
for  payment  of  the  full  amount  of  the  debt : — Held, 
that  the  creditor  was  not  entitled  to  have  the  balance 
paid  him,  under  an  order  of  a  court  of  equity,  but 
must  resort  to  his  remedy  at  law,  by  bringing  an 
action  on  the  bond  in  the  name  of  the  assignor. 

But,  semble,  that  where  a  bond  has  been  the  sub- 
ject of  assignment,  a  court  of  equity  will  exercise 
jurisdiction  in  special  cases  to  order  payment  of  the 
money  due  upon  the  bond,  though,  qusere,  whether 
it  will  make  such  an  order  in  the  absence  of  the 
assignoi-  Keys  v.  miUams,  3  Y.  &  C.  462. 

(D)  Staying  Peocbbdinqs. 

On  applications  under  7  Geo.  2,  c  20,  s.  1,  to  stay 
proceedings  in  an  action  on  a  bond,  securing  the 
principal  and  interest  payable  on  a  mortgage,  if  the 
mortgagee  seeks  to  obtain  interest  for  tiie  interval 
between  granting  the  rule,  and  the  actual  payment 
of  the  pnncipal  into  his  hands,  he  must  make  his 
claim  to  it  at  the  time  of  discussing  the  rule,  for  he 
cannot  afterwards  sustain  it  Jordan  v.  Chowns,  8 
Dowl.  P.C.  709. 

A  bond  was  conditioned  to  pay  165^  by  certain 
instalments,  until  the  whole  should  be  paid.  But, 
if  default  was  made  in  paying  any  one,  the  obligation 
was  to  remain  in  force.  An  action  having  been 
brought  upon  the  bond,  in  consequence  of  a  default 
in  payment  of  the  second  instalment,  a  Judge  order- 
ed, that  on  payment  of  the  15/.  and  costs,  proceed- 
ings should  be  stayed :— Held,  that  the  Judge  had 
no  power  to  make  such  order.  Naylor  v.  Mopsey, 
4  Dowl.  P.C.  669. 

(E)   DiSCHA&OE. 

A  father  gave  a  bond  to  secure  the  repa3rment, 
within  four  years,  of  a  simple  contract  debt  due  by 
his  son.     The  fatiier  died,  and  the  creditor  com- 
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menoed  proeeeding^ijigtiiist  hit  estate  for  the  re* 
eorerj  of  the  bond  Hbbt,  but  rabaeqnentl j  took  a 
fteah  bond  from  the  personal  repre^entatiTe  of  the 
fiidier,  conditioned  for  paying  the  ume  debt  br  in- 
stahnents,  the  creditor  at  the  same  time  retaining 
the  original  bond: — Held,  that  the  original  bond 
waa  discharged;  first,  on  the  ground,  that  the 
father  was  omy  surety  for  the  son,  and  that  the  ere* 
ditor,  by  giving  time  to  the  principal  debtor,  had 
discharged  the  surety;  and,  secondly,  because  the 
second  bond  must  be  considered,  under  the  circum- 
stances, as  baYing  been  given  in  satisfaction  of  the 
first  Clarke  ▼.  Hemty,  S  Y.  &  C.  187. 


BOROUGH  COURTS. 

[See  Corporation.] 

Proceedings  in,  regulated  by  2  &  3  Vict  c.  27 ; 
l7LawJ.SUt61. 


BOTTOMRY  BOND. 
[See  Insurance.] 

A  bottomry  bond  executed  by  the  master  of  a 
ship,  cannot  be  supported  against  the  owners,  if  the 
master,  at  the  time  of  executing  the  bond,  had  other 
resources  for  obtaining  the  necessary  supplies  for  the 
ship.  Dobtm  ▼.  L^aU,  6  Law  J.  Biep.  (N.s.)  Chanc. 
115. 

The  Court  possesses,  and  will  exercise  jurisdiction 
over  a  bottomry  bond  in  a  case  of  fraud,  and  will 
for  that  purpose  restrain  proceedings  upon  the  bond 
in  the  Admiralty  Court  by  iigunction.  QUuemU  ▼. 
Zoiif ,  8  Sim.  358 ;  8M.&Cr.451. 


BOUNDARIES. 

If  a  tenant  hold  lands  of  his  own,  together  with 
demised  lands,  it  is  his  duty  to  keep  the  boundaries 
distinct,  snd  if  he  allow  them  to  become  confused, 
he  is  bound  (if  necessary)  to  produce  his  o%n  title- 
deeds  to  elucidate  the  matter.  The  Chapter  rf  South" 
vellr.  Thompton,  6  Law  J.  Rep.  (n.8.)  Ch.  196. 

On  a  question  of  boundaiy  .between  two  estates, 
evidence  that  the  boundaiy  of  the  plaintiff's  estate 
was  identical  with  the  boundaiy  of  a  hamlet  having 
been  given: — Held,  that  evidence  of  reputation  as 
to  the  boundary  of  the  hamlet  was  receivable,  for 
the  purpose  of  proving  that  of  the  estate ;  snd  that 
the  jury  were  properly  directed  to  take  into  consi- 
deration the  latter  evidence,  if  thty  were  satisfied 
with  the  former.  Thomas  v.  JenkhUf  6  Law  J.  Rep. 
(]|.t.)  K.B.  163 ;  6  Ad.  &  £.  525 ;  1  N.  &  P.  587. 


BREAD. 


Regulation  of  the  making  and  sale  of  bread.  6  Ik 
7WilL4,c37;  14  Law  J.  Stat  92. 


BRIBERY. 

Under  the  5  &  6  WilL  4,  c.  76,  s.  54,  there  are 
three  distinct  oflfences:  the  procuring  a  voter  to  be 
corrupted ;  the  cormptinff  him ;  and  the  ofiering  to 
coRupthim;  and  to  consitute  the  second  there  must 
be  tile  offer  of  a  bribe  on  the  one  side,  and  the  ac- 
ceptance of  it  by  the  other,  though  it  is  immaterial 


whether  the  agreement  be  afterwards  perfonned  or 
not.  It  u  for  the  jury  to  say,  whether  the  oflEbr  has 
been  accepted,  and  the  parties  have  entered  into  any 
agreement  as  to  the  vote.  Harding  y.  Stakes,  6  hzw  J. 
Rep.  (ir.s.)  Exch.  76. 


BRIDGE. 


Bv  sn  act  of  parliament  passed  in  the  year  1801, 
for  the  making  of  the  Grand  Suirey  Csinal,  it  was 
provided  that  where  the  proprietors  took  any  land 
for  the  purpose  of  the  act,  they  should  erect  bridges, 
arches,  &c  for  the  use  of  the  owner  or  occupiers  of 
the  land ;  and  in  case  of  any  dispute,  an  appucation 
was  to  be  made  to  Justices  of  the  Peace.  The  com- 
nany  having  cut  and  carried  their  canal  through  open 
lands  and  fields  of  R,  over  which  there  had  l^en 
previously  a  foot  and  bridle- way,  in  1810  built  a 
swivel  bridge  for  the  use  of  R  and  bis  tenants,  which 
bridge  was  used  by  other  persons,  on  horse  and  on  foot, 
without  interruption  until  the  year  1822.  At  that 
time  a  church  and  bouses  were  built  upon  the  lands 
on  each  side  of  the  bridge,  and  the  population  of  the 
neighbourhood  continual  to  increase  untO  the  year 
1832,  up  to  which  time  the  company  did  not  ofier 
any  interruption  to  the  passage  of  foot  pasacngcn^ 
horses  and  carriages,  over  the  bridge.  They  then 
demanded  a  toll  of  all  persons  except  the  tenants  <tf 
R,  which  thev  continued  to  exact  until  they  built  a 
new  brick  bndge  in  1834,  and  subsequently  until 
1837,  when  the  defendsnt  claimed  the  right  to  pass 
over  the  bridge  as  a  public  bridge : — Held,  that  the 
company  were  in  no  different  situation  upon  the 
question  of  their  acquiescence  in  the  use  of  the 
bridge  by  sll  persons  for  a  number  of  years  thsn  a 
private  owner;  and  that  the  circumstances  aA>rded 
good  evidence  of  a  dedication  to  the  public  of  a  right 
of  passage  over  the  canal  by  means  of  the  swivel 
bridge,  iniich  right  also  existed  over  the  new  bridge. 

Held,  also^  tl^t  it  was  no  misdirection  by  ue 
Judffe  to  teU  the  jury  diat,  although  the  bridge 
might  originally  have  been  erected  for  the  conve- 
nience of  R  and  his  tenanta,  stiU,  if  there  grew  up 
in  the  public  mind,  in  consequenoe  of  the  company^s 
acts,  an  idea  that  they  intended  to  confer  a  puUic 
right,  there  had  been  a  dedication  to  thepubKc,  and 
the  company  could  not  afterwards  renxwe  the  bridge. 
Graad  Atrrvy  Caaai  v.  Hail,  9  Law  J.  Rep.  (n.8.) 
C.P.  829;  1ScN.IL264l 

A  prescriptive  liability  to  repair  a  public  bridge, 
unexplained  and  unrestricted,  includes  the  liabimy 
to  repair  the  highway  at  the  ends  of  it,  within  the 
distance  of  300  feet 

Where  a  corporation  were  proved  to  be  liable  by 
prescription  to  repair  a  public  bridge,  but  there  was 
no  evidence  of  actual  repairs  done  by  them,  or  their 
predecessors,  to  the  approaches  thereof,  within  the 
time  of  living  memory,  such  repsirs  having  been 
done  JTor  a  great  number  of  years  by  commissioners 
appointed  under  a  modom  road  act: — Held,  that 
the  corporation  were  also  liable  to  repair  the  ap- 
proaches to  the  bridge.  Regina  v.  Lhieeki  (Jf«yor), 
7  Law  J.  Rep.  (n.s.)  aB.  161 ;  3  N.  &  P.  273 ;  8 
Ad.  &  £.  65. 

By  a  local  act,  a  company  of  proprietors  were 
empowered  to  build  a  bridge  for  the  use  of  the  public, 
and  to  enable  them  to  do  fio,  to  raise  money,  to  be 
advanced  by  shares  among  themselves,  and  upon 
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mortgage  by  strangers.  They  were  to  take  tolls  as 
soon  as  the  bridge  was  open  to  the  public,  which 
were  to  be  applied  in  paying  the  interest  on  the  debt, 
and  the  surplus  in  paying  the  shareholders  to  the 
extent  of  7^^  per  cent  on  their  shares.  The  excess 
over  this  dividend  was  to  be  applied  in  paying  off 
the  shareholders,  and  when  they  were  paid  o£^  the 
surplus  over  the  interest  of  the  mortgages  was  to  be 
fondedf  until  there  was  a  sufficient  accumulation  to 
pay  off  the  mortgage  debt,  and  to  raise  a  small  sum 
to  meet  the  annual  repairs ;  when  that  was  done, 
the  tolls  were  to  cease,  and  the  company  of  proprie- 
tors were  to  become  trustees  for  the  public.  The 
bridge  was  built,  and  opened  to  the  public ;  and  all  the 
money  allowed  by  the  act  was  raised,  but  a  sum 
greater  than  was  authorized  by  the  act  was  required, 
and  was  borrowed.  The  tolls  produced  1,500/.  per 
annum,  and  were  applied  in  payment  of  the  interest 
of  the  mortgage,  and  in  reduction  of  the  second 
debt,  but  nothing  was  paid  to  the  shareholders : — 
Held,  that  the  company  were  rateable  as  beneficial 
occupiers  of  this  bridge.  Regina  v.  Blackfriarg 
Bridge,  Manchester,  8  Law  J.  lUp.  (n.s.)  M.C.  29 ; 
9Ad.&£.828;  IP.  &D.603. 


BRISTOL. 


The  5  Gea  4,  c  79,  (the  Clifton  Watching  and 
Lighting  Act),  does  not  extend  to  those  parts  of  the 
parish  ^  Clifton,  which,  by  the  16  Geo.  3.  c.  33, 
and  43  Geo.  3,  c.  140,  were  made  part  of  the  city  of 
Bristol,  BartUtt  ▼.  Watkins,  1  M.  &  W.  223 ;  1  T.  & 
G.  546. 

Since  the  passing  of  the  Municipal  Reform  Act, 
6  &  6  WilL  4,  c.  76,  all  offences  committed  in  Bristol, 
and  the  cities  and  towns  named  in  schedule  C  of 
that  act,  are  triable  at  the  assizes  for  Gloucester- 
shire, and  the  other  coimties  named  in  the  schedule, 
and  l^e  jurisdiction  of  the  assizes  is  not  affected  by 
the  grant  of  a  Recorder  and  a  Quarter  Sessions  in 
such  cities  or  towns. 

If  to  either  of  those  cities  or  towns  a  commission 
of  oyer  and  terminer  v&s  granted,  and  the  offence 
of  manslaughter  was  included  in  that  commission, 
it  might  be  a  question  whether  a  person  could  be 
tried  at  the  assizes,  on  an  inquisition  taken  before 
the  coroner  of  the  city  or  town  for  a  manslaughter. 
Begina  t.  Holden,  8  C.  &  P.  606.  [Patteson] 


BROKER. 


When  a  broker  has  introduced  the  captain  of  a 
ship  and  a  merchant,  and  they  by  his  means  enter 
into  some  negotiation  as  to  the  intended  voyage,  the 
broker  is  endUed  to  commission,  if  a  charter-par^  be 
effected  between  them  for  that  voyage,  even  though 
they  may  employ  another  broker  to  prepare  the  char- 
ter-party, or  may  vmte  the  charter-party  themselves. 

If  a  broker  be  authorized  by  both  parties,  and 
acting  as  the  agent  of  each,  communicates  to  the 
merchant  what  the  ship-owner  charges,  and  also 
eommunicates  to  ihe  ship-owner  what  the  merchant 
will  eive,  and  he  name  the  ship  and  the  parties  so 
as  to  identify  the  transaction,  he  does  not  get  his  com- 
BoiMion  to  the  exclusion  of  another  broker,  who  after- 
wards introduces  the  parties  personally  to  each  other. 

A,  a  broker,  introduced  a  merchant  and  a  ship- 
awner  together  to  treat  for  a  charter-party:  they 

Digest,  1835—1840. 


finally  made  the  charter-party,  through  B,  another 
broker.  In  an  action  by  A  for  his  commission,  the 
particulars  of  demand  were  **  for  commission  due  to 
the  plaintiff /or  procuring  a  charter  for  a  vessel  called 
the  fT,  &c. : — Held,  sufficient  Burnett  v.  Boueh,  9 
C.&P.  620.  [Abinger] 

Where  the  defendant  authorized  the  plaintiffs 
or  their  agent  to  distrain  certain  goods,  which  turned 
out  to  be  privileged  from  distress,  and  required 
them  to  levy  forthwith,  whilst  the  goods  were  on  the 
premises,  undertaking  to  indemnify  them  for  so 
doing,  and  the  clerk  of  the  plaintin^  erased  their 
names  from  the  distress  warrant,  and  inserted 
those  of  others,  with  that  of  an  agent,  who  distrained 
accordingly,  and  who  recovered  from  the  plaintifb 
the  loss  incurred  by  making  the  illegal  distress : — 
Held,  that  the  defendant  was  liable  under  his  un- 
dertaking to  the  plaintiffs,  for  the  expenses  which 
they  had  incurred  in  consequence  of  acting  under 
his  authority. — Held  also,  that  the  erasure  by  their 
clerk  of  the  plaintiffs*  names,  and  the  insertion  of 
those  of  others  with  that  of  an  agent,  did  not  invalid 
date  the  authority,  or  negative  die  fact  of  the  plain- 
tiffs being  employed  by  the  defendant  Also,  that 
the  knowledge  possessed  by  the  defendant  of  the 
circumstances  under  which  the  goods  on  which  the 
levy  was  made  had  been  placed  upon  the  premises, 
was  sufficient  to  remove  all  ground  of  suspicion  as 
to  the  legality  of  the  distress  from  the  minds  of  the 
plaintiffs,  and  exempted  them  from  the  necessity  of 
making  an  inquiry  upon  tlie  subject  TopU$  v.  Grane, 
9  Law  J.  Rep.  (n.s.)  C.P,  180;  7Sc.620;  5Bing. 
N.C.  636. 

A  gave  a  written  order  to  his  brokers  to  sell  200 
shares  of  his  in  a  joint-stock  company.  In  fact,  he 
had  but  fifty  shares  in  that  company,  and  the  order 
was  given  by  mistake,  his  real  wish  being  that  the 
brokers  should  sell  as  many  shares  as  would 
produce  200/.  The  shares  having  been  sold  under 
the  order,  and  the  purchaser  insisting  on  the  fblfil- 
ment  of  the  bargain,  the  brokers  were  afterwards 
obliged  to  purchase  shares  to  the  required  amount : 
— Held,  that  they  were  entitled  to  recover  commis- 
sion on  the  original  sale,  and  on  the  purchase  which 
that  sale  had  rendered  necessary,  and  also  any  loss 
incurred. 

Parties  who  jplace  themselves  in  the  hands  of 
brokers  of  the  Stock  Exchange,  though  not  them- 
selves members  of  that  body,  and  though  ignorant  of 
its  regulations,  are  never^eless  bound  by  those 
regulations.  Sutton  v.  Tatham,  8  Law  J.  Rep.  (n.b.) 
Q.B.210;   10Ad.&£.27;  2P.&D.808. 


BURGLARY. 

The  laws  relating  to  burglary  and  stealing  in  a 
dwelling-house  amended  by  1  Vict  c.  86 ;  15  Law 
J.  Stat  163. 

Raising  a  window  which  is  shut  down  close,  but 
not  fastened,  though  it  has  a  hasp  which  might  have 
been  fastened,  is  a  breaking  of  the  dwelling-house. 
Rex  V.  Byams,  7  C.  &  P.  441.  [Park  and  Coleridge] 

The  mere  lifting  of  a  latch  is  a  burglarious  break- 
ing. PufAv.  Gr^^Af,  7Ad.  &£.  836:  s.c.notB.P. 
7  Law  J.  Rep.  (n.s.)  Q.B.  169?  8  N.  &  P.  187. 

A  shop,  to  be  within  the  stat  7  ft  8  Geo.  4,  c.  29, 
s.  15,  and  1  Vict  c.  90,  (as  to  breaking  into  shops) 
must  be  a  shop  for  the  sale  of  goods,  and  a  mere  work- 
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shop,  will  not  be  sufficient.    Regina  v.  Sanders,  9  C. 
&P.79.  [Alderson] 

If  a  person  commits  a  felony  in  a  house,  and 
breaks  out  of  it  in  the  night  time,  it  is  burglary, 
although  he  might  have  been  lawfully  in  the  house. 

And  if  a  lodger  in  a  house  has  committed  a  larceny 
there,  and  in  the  night  time  even  lifts  a  latch  to  get 
out  of  the  house  with  the  stolen  property,  it  is  a 
burglarious  breaking  out  of  the  house.  Regina  v. 
Wheeldon,  8  C.  &  P.  747.  [Erskine] 

If  a  party  charged  with  the  crime  of  murder,  com- 
mitted in  the  perpetration  of  a  burglary,  be  generally 
acquitted  on  that  indictment,  he  cannot  afterwards 
be  convicted  of  the  burglary  with  violence,  as  the 
general  acquittal  on  the  charge  of  murder  would  be 
an  answer  to  that  part  of  the  indictment  containing 
the  allegation  of  violence.  Regina  v.  Gould,  9  C.  & 
P.  364.  [Tindal  and  Parke] 

A  room- door  was  latched,  and  one  person  lifted 
the  latch  and  entered  the  room,  and  concealed  him- 
self for  the  purpose  of  committing  a  robbery  there, 
which  he  afterwards  accomplished.  Two  other 
persons  were  present  with  him  at  the  time  he  lifted 
the  latch,  for  the  purpose  of  assisting  him  to  enter, 
and  screened  him  from  observation  by  opening  an 
umbrella.  It  was  held,  that  the  two  were  in  law 
parties  to  the  breaking  and  entering,  and  were  an- 
swerable for  the  robbery  which  took  place  afterwards, 
though  they  were  not  near  the  spot  at  the  time  it 
was  perpetrated. 

In  burglary,  where  the  breaking  is  on  one  night, 
and  the  entry  the  night  after,  a  person  present  at  the 
breaking,  though  not  present  at  the  entering,  is  in  law 
guilty  of  the  whole  offence.  Rex  v.  Jordan,  7  C.  &  P. 
432.  [Gurney  and  Gaselee] 

A  gardener  lived  in  a  house  which  belonged  to  his 
master,  but  which  was  separate  from  his  master's 
dwellins-house,  and  the  gardener  had  the  entire  con- 
troul  of  the  house  he  lived  in,  and  kept  the  key : — 
Held,  that  on  an  indictment  for  burglary,  the  gar- 
dener's house  might  be  laid  either  as  his,  or  as  his 
master's.    /Zwr  v. /2<?m,  7  C.  &  P.  568.   [DenmaiJ 

An  indictment,  on  the  statute  7  Will.  4.  &  1 
Vict  c  86,  s.  2,  for  the  capital  offence  of  burglary 
and  striking,  must  chaise  both  the  burglary  and  the 
striking,  and  the  proof  must  correspond  with  the 
indictment 

A  was  indicted  for  a  burglary  in  the  house  of  S  W, 
and  striking  D.  James.  The  bursary  was  proved 
as  laid,  but  the  person  struck  was  D.  Jones : — Held, 
that  the  prisoner  must  be  acquitted  of  the  capital 
charge,  and  convicted  of  burglary  only.  Regina  v. 
Parfiti,  8  C.  &  P.  288.    [Alderson] 


quisite  for  carrying  into  full  effect  the  puiposes 
contemplated  thereby.  Salmon  v.  Randall,  8  M.  & 
Cr.  439. 


BYE-LAW. 

[Sec  COBPORATION.] 


CAMBRIDGE  IMPROVEMENT  ACT. 

The  Commissioners  appointed  under  the  local 
acts  of  parliament  for  improving  the  town  of  Cam- 
bridge have,  upon  the  true  construction  thereof, 
a  continuing  right  to  exercise  from  time  to  time  the 
power  thereby  vested  in  them  of  taking  property  for 
the  purposes  of  those  acts,  and  of  refernng  the  assess- 
ment of  the  price  to  a  jury,  so  long  as  may  be  re- 


CANAL  AND  CANAL  COMPANY. 

[See  Statute.] 

For  provisions  for  keeping  the  peace  on  canals 
and  navigable  rivers,  see  3  &  4  Vict  c.  50;  18  Law  J. 
Stat  App.  1. 

A  declaration  stated,  that  a  canal  was  made  by  a 
company  incorporated  under  an  act  of  parliament, 
and  that  all  persons  were  at  liberty  to  navigate 
thereon  on  payment  of  certain  tolls ;  that  the  act 
contained  a  clause,  that  if  any  boat  should  be  sunk 
in  the  canal,  and  ^e  owner  thereof  should  not  draw 
up  the  same,  it  should  be  lawful  for  the  company  to 
draw  up  and  detain  it  until  the  expenses  of  such 
drawing  up  were  paid.  The  declaration  then  alleged, 
that  a  boat  sunk  in  the  canal,  and  obstructed  the 
navigation,  so  that  boats  passing  in  the  day  time 
could  with  difficulty  pass,  and  boats  passing  at 
night  were  in  danger  of  running  foul  of  it ;  yet  the 
defendants  (the  company)  neglected  their  duty  in 
this,  that  although  a  reasonable  time  had  long 
elapsed  before  the  accident  to  the  plaintiff's  boat, 
and  the  company  could  and  might,  and  ought  to 
have  required  the  owner  to  draw  up  the  boat,  and 
if  the  boat  had  not  been  drawn  up,  might  and  ought 
to  have  caused  it  to  be  drawn  up,  and  could  and 
ought  to  have  caused  some  light  or  other  signal  to 
be  placed  in  the  meantime,  to  enable  persons  steering 
boats  in  the  night  time,  to  avoid  the  same  ;  yet  the 
defendants  did  none  of  these  acts,  in  consequence 
whereof  the  plaintiffs,  being  unable  to  see  die  ob- 
struction in  the  night  time,  struck  their  boat  against 
the  sunk  boat,  whereby  the  former  was  broken,  and 
the  cargo  damaged : — Held,  that  the  company  lay 
under  a  common  law  liablity,  either  to  draw  up  the 
boat,  or  to  give  notice  of  the  obstruction  to  persons 
navigating  the  canal,  and  that  such  liability  suffi- 
ciently appeared  on  the  face  of  the  declaration. 
Pamahy  v.  Lancaster  Canal  Company,  7  Law  J.  Rep. 
(N.S.)  aB.  258  ;  1 1  Ad.  &  £.  223  ;  3  N.  &  P.  523.  In 
error,  9  Law  J.  Rep.  (n.s.)  Exch.  388 ;  11  Ad.  &E. 
280 ;  3  P.  &  D.  162. 


CAPITAL  PUNISHMENT. 
[See  Death.] 


CARRIER. 

[See  New  Trial — Ship  and  Shipping.] 

An  innkeeper  at  M,  on  the  western  road,  was  in 
the  habit  of  receiving  parcels  to  be  sent  to  the  differ- 
ent places  to  which  they  were  directed,  by  the  several 
coaches  which  were  accustomed  to  stop  at  his  inn, 
and  every  parcel  was  entered  in  a  general  booking* 
book  kept  for  the  purpose.  The  defendants  were  ue 
proprietors  of  the  mail  coach,  which  had  been  accus- 
tomed for  two  years  and  a  half  to  stop  at  this  inn, 
and  the  guard  of  the  mail  had,  during  that  time, 
been  constantly  in  the  habit  of  receiving  parcels  to 
be  forwarded  to  the  different  places  to  which  they 
were  directed.  The  plaintiff  booked  a  parcel  with 
the  postmaster  at  B,  about  six  miles  from  M,  which 
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was  sent  by  the  mail-cart  to  M,  and  delivered  by 
the  innkeeper  there  to  the  mail  guard,  to  be  for- 
warded to  London: — Held,  first,  that  the  defendants, 
by  haying  been  in  the  habit  of  stopping  with  their 
mail  at  M,  and  of  receiving  parcels  from  the  inn- 
keeper there  to  be  forwarded  on  the  road,  had  adopted 
his  inn  as  a  receiTing-house.  Held,  secondly,  that 
the  fact  of  there  being  several  agents,  by  whose 
means  the  parcel  of  ^e  plaintiff  was  ultimately 
delivered  to  the  defendants  to  be  conveyed  to 
London,  did  not  prevent  the  contract  by  the  de- 
fendants from  being  with  the  plaintiff  Held, 
thirdly,  that,  whether  the  act  makes  it  a  condition 
precedent  to  the  plaintift's  right  to  recover  against  a 
earner  for  the  loss  of  goods  above  the  value  of  10/., 
that  he  should  have  given  notice  of  the  value,  or  not ; 
yet,  that,  since  the  new  rules,  that  defence  could  not 
be  gone  into  under  the  general  issue,  but  must  be 
pleaded. 

QauBre,  whether  the  act  1 1  Geo.  4.  &  1  Will.  4, 
e.  68,  does  make  it  a  condition  precedent  to  the  right 
of  the  plaintiff  to  recover  in  such  a  case,  that  he  shall 
have  given  notice  of  value,  and  paid  the  additional 
rate  of  charge.  S^nu  v.  Chaplin,  6  Law  J.  Rep.  (ir.s. ) 
K.B.  25;  5  Ad.  &  £.  684;  1  N.&  P.  129;  5  Dowl. 
P.C.  429. 

Where  it  was  proved  that  goods  were  sent  from 
London  by  a  carrier  to  Liverpool,  addressed  to  the 
pUintiff,  in  the  Isle  of  Man,  '*  care  of  the  defendant, 
Liverpool,"  he  being  the  agent  for  the  steam- boat 
ftom  Liverpool  to  the  Isle  of  Man,  and  the  goods 
were  landed  by  the  carrier  on  a  public  wharf  at  L, 
and  on  the  same  day  a  notice  was  sent  to  the  de- 
fendant of  their  arrival,  and  his  clerk  signed  an 
acknowledgment  of  their  arrival  for  him  in  the 
carrier's  book,  and  caused  them  to  be  entered  in  the 
dearance  and  manifest  of  the  steam- vessel ;  and  it 
was  also  proved  that  on  former  occasions  goods 
brought  by  the  same  carrier  for  the  defendant  had 
been  left  on  the  wharf  for  him  by  his  directions : — 
Held,  that  there  was  evidence  to  go  to  the  jury,  of 
a  delivery  to  and  acceptance  of  the  goods  by  him, 
though  he  did  not  send  for  them  until  six  days 
after  their  arrival,  when  they  were  missing.  Qmggin 
V.  Duff,  B  Law  J.  Rep.  (n.s.)  Exch.  149 ;  1  M.  & 
W.  174;   1  T.&G.558. 

Where  goods  are  delivered  to  the  possession  of  a 
booking-office  keeper  for  the  purpose  of  being  for- 
warded by  him  to  the  place  where  such  goods  are 
directed,  proof  that  the  goods  never  arrived  at  the 
place  to  which  they  were  directed,  is  not  primd  facie 
evidence  that  they  were  lost  by  the  negligence  and 
earelessness  of  the  booking-office  keeper. 

A  tradesman,  having  made  up  goods  by  order, 
delivered  them  to  a  booking-office  with  the  custom- 
er's address,  and  booked  them,  to  be  forwarded  to 
him,  not  specifying  any  particular  conveyance,  and 
no  particular  mode  of  transmission  having  been 
pointed  out  by  the  customer.  Quatre,  whether  the 
consignor  could  maintain  an  action  against  the 
office- keeper  for  a  negligent  loss  of  the  goods  while 
under  his  charge. 

The  contract  entered  into  by  a  booking-office 
keeper,  who  takes  in  parcels  to  be  forwarded  by 
carriers,  is  only  to  deliver  safely  to  a  carrier.  Gilbart 
V.  iMe^  6  Law  J.  Rep.  (n.s.)  K.B.  3 ;  d  Ad.  &  E.  543 ; 
1  N.  &  P.  22. 

A  town  carman,  whose  carts  ply  for  hire  near  the 


wharfs,  and  who  lets  them  by  the  hour,  day,  or  job, 
is  not  a  common  carrier. 

If  a  person,  who  is  not  a  conmion  carrieif,  agrees 
to  carry  for  hire,  he  thereby  agrees  to  make  good 
losses  arising  from  the  negligence  of  his  own  ser- 
vants, although  he  is  not  liable  for  any  losses  by 
thieves,  or  from  any  taking  by  force,  or  if  the  owner 
accompanies  the  goods  to  take  care  of  them,  and  was 
himself  guilty  of  negligence. 

If  goods  be  delivered  to  A,  under  a  contract  that 
the  owner  should  go  with  them,  and  take  care  of 
them,  that  is  not  a  delivery  of  the  goods  to  A,  as 
a  common  carrier.  Brind  v.  Dale,  8  C.  &  P.  207  ; 
2M.&R.80.  [Abinger] 

In  an  action  against  the  proprietors  of  a  steam- 
vessel,  to  recover  compensation  for  damage  done  to 
goods  sent  by  them  as  carriers,  if,  on  the  whole,  it  be 
left  in  doubt  what  the  cause  of  the  injury  was,  or 
if  it  may  as  well  be  attributable  to  perils  of  the  sea 
as  to  negligence,  the  plaintiff  cannot  recover ;  but,  if 
the  perils  of  the  sea  required  that  more  care  should 
be  used  in  the  stowing  of  the  goods  on  board  than 
was  bestowed  on  them,  that  will  be  negligence,  for 
which  the  owners  of  the  vessel  will  be  answerable. 

Whether,  in  such  a  case,  on  the  arrival  and  de- 
tention by  foul  weather  of  the  vessel  at  a  place  from 
which  the  goods  could  be  conveyed  by  land  to  their 
destination,  the  captain  of  the  vessel  is  bound  to  give 
notice  to  the  consignee  of  the  fact,  to  enable  him,  if 
he  think  proper,  to  obtain  the  goods  earlier  by  send- 
ing for  them — ^wtre.  Muddle  v.  Stride,  9  C.  &  P. 
380.  [DenmanJ 

Where  in  an  action  against  a  carrier  it  appeared, 
that  the  agent  of  the  plaintiff  went  to  the  carrier's 
booking-office,  and  desired  that  a  man  should  be 
sent  to  the  agent's  house  to  fetch  a  package,  and 
one  of  the  carrier's  men  accordingly  fetched  the 
package  from  the  agent's  house,  and  brought  it  to 
the  booking-office, — Held,  a  delivery  by  the  plaintiff 
to  the  carrier,  inasmuch  as  for  this  purpose  the 
carrier's  man  is  to  be  considered  the  plaintiff^ s 
servant 

Under  section  1  of  the  Carriers'  Act,  1 1  Geo.  4. 
&  1  Will.  4.  c.  68,  there  must  be  an  express  formal 
declaration  of  the  value  of  pictures,  &c.  to  the  value 
of  more  than  \QL  sent  by  a  carrier;  and  it  is  not 
enough  that  the  carrier  had  a  conviction  as  to  what 
the  contents  of  a  package  were. 

Whether  this  act  protects  carriers  in  cases  of 
gross  negligence,  and  as  to  what  amounts  to  gross 
negligence — quart.  Boys  v.  Pirik,  8  C.  &  P.  361. 
[Denman] 

A  declaration  in  case  against  two,  alleged  that 
the  plaintiff  caused  a  certain  package  to  be  delivered 
to  the  defendants,  and  they  received  the  same,  to  be 
taken  care  of,  carried,  and  conveyed  by  the  defen- 
dants from  L  to  B,  for  reasonable  reward;  and 
thereupon  it  became  their  duty  to  take  care  of  the 
same  while  they  had  the  charge  of  it,  and  to  use 
reasonable  care  and  diligence  in  the  conveyance; 
but  that,  not  regarding  their  duty,  they  suffered  the 
package  to  be  injured: — Held,  after  verdict,  that 
this  declaration  was  to  be  taken  as  against  common 
carriers,  and  not  as  alleging  a  specific  contract: 
therefore,  that  one  of  the  defendants  might  be  ac- 
quitted, and  a  verdict  be  sustained  against  the  other. 
Pozzi  V.  Shiptfm,  8  Law  .7.  Rep.  (n.s.)  Q.B.  1 ;  8  Ad. 
&  E.  963 ;   1  P.  &  D.  4. 
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CASE. 
[See  Action,  Where  maintainable.] 


CATTLE. 


The  phrase  "  bullock  stealing"  in  the  stat  7  Geo. 
4,  c,  64,  s.  28,  relating  to  the  allowance  of  rewards  in 
certain  cases  for  the  discovery  of  offenders,  includes 
all  cases  of  cattle  stealing  of  that  particular  de- 
scription, e.g,  ox,  cow,  heifer,  &c.  Rex  v.  Gillbrass, 
7C.&P.444.  [Recorder] 


CENTRAL  CRIMINAL  COURT. 

The  practice  of  the  Central  Criminal  Court  as- 
similated to  other  Courts  of  criminal  judicature  in 
England,  with  respect  to  offenders  liable  to  the 
punishment  of  death,  by  1  Vict  c.  77 ;  16  Law  J. 
Stat  148. 

Larceny  committed  on  board  an  English  ship 
lying  in  a  river  in  China,  is  within  the  jurisdiction 
of  the  Central  Criminal  Court  Rex  v.  Allen,  1 
M.C.C.494;  7C.&P.664. 


CERTIORARI. 

(A)  When  it  lies. 

?B)  When  and  how  obtained. 

(C)  When  quashed. 

(D)  Costs. 

(E)  Return. 


(A)  When  it  lies. 

A  rule  was  obtained  for  a  certiorari  to  bring  up 
the  following  order,  made  by  the  Justices  at  the 
Quarter  Sessions  for  the  county  of  Lancaster :  "  This 
Court,  in  pursuance  of  the  provisions  of  the  5  Geo. 
4,  c.  85,  and  of  the  5  &  6  Will.  4,  c.  76,  doth  em- 
power the  visiting  Justices  of  the  house  of  correction 
at  Salford,  &c.  to  contract  with  the  town  council  of 
the  borough  of  Manchester  for  the  support  and 
maintenance  in  the  said  house  of  correction  of  any 
prisoners  committed  thereto  from  the  said  borough 
on  criminal  charges,  for  such  term,  and  under  such 
conditions,  as  the  said  visiting  Justices  and  council 
shall  mutually  agree  upon,  so  as  no  such  prisoner 
shall  be  committed  to  tne  said  house  of  correction 
for  any  term  exceeding  six  calendar  months:" — 
Held,  first,  that  this  was  an  order  made  under  the  5 
Geo.  4,  c.  85,  s.  2,  and  not  under  the  5  &  6  Will.  4, 
c.  76,  s.  1 14 ;  and  that  therefore  the  certiorari  was 
not  taken  away  by  section  132  of  the  latter  act : — 
and,  secondly,  that  the  5  Geo.  4,  c.  85,  s.  2,  only 
authorized  contracts  to  be  entered  into  in  boroughs 
or  places  where  there  was  a  gaol,  ami  therefore  3iis 
order  for  contracting  with  the  borough  of  Manches- 
ter, where  no  gaol  existed,  was  invalid.  Regina  ▼. 
Lancashire  {Justirea)^  9  Law  J,  Rep.  (n.s.)  Q.fi.  9  ; 
llAd.&£.  144;  dP.&D.86. 

Where  a  magistrate  is  indicted  at  the  Quarter 
Sessions,  he  being  in  the  commission  for  the  county, 
and  he  has  circulated  among  the  other  magistrates 
a  printed  account  of  the  charges  brought  against 
him,  it  h  a  good  ground  within  the  5  8r  6  Will.  4, 


c.  83,  8. 1,  for  removing  the  indictment  by  certhrmi, 
Regina  v.  Graver,  8  DowL  P.C.  92S, 

The  mere  fact  of  a  defendant,  on  an  indictment 
for  an  assault,  being  a  member  of  the  bench  of  ma- 
gistrates who  are  to  try  it,  is  not  a  sufficient  ground 
within  the  5  &  6  Will  4,  c  33,  s.  1,  for  remoring 
the  indictment  by  certiorarL  Re*  t.  FeUowes,  4  DowL 
P.C.  607. 

A  conviction  under  the  1  &  2  WilL  4,  c  32,  a.  30, 
is  still  irremovable  under  section  45,  notwithstand- 
ing the  5  &  6  WilL  4,  c.  20,  a.  21.  RexY.  Hester,  4 
DowL  P.C.  589. 

In  order  to  support  a  motion  for  a  certiorari,  to 
remove  an  indictment  for  perjury  from  the  Centnl 
Criminal  Court,  it  must  be  shewn  that  pointa  ei 
difficulty  are  likely  to  arise  on  the  trial  of  the  in- 
dictment    Regina  r.  Josephs,  $Dowl.l?.C.  128. 

The  Court  of  King's  Bench  will  not  remove  an 
indictment  from  the  Central  Criminal  Court  by  o»r- 
tiorari,  on  the  ground  that  a  difficult  question  of 
law  will  arise.  Rex  v.  Templar,  1  N.  &  P.  91 ;  (( 
DowL  P.C.  249. 

The  writ  of  certiorari  at  the  instance  of  a  defen- 
dant, ia  taken  away  by  the  25  Geo.  2,  c.  86,  a.  10,  in 
the  case  of  an  indictment  for  keeping  a  gaming- 
house.   Rex  V.  Fox,  5  DowL  P.C.  242. 

Where  a  defendant,  in  an  indictment  for  a  misde- 
meanour, surreptitiously  obtained  an  acquittal  by 
not  complying  with  the  practice  of  the  sessions  in 
giving  notice  of  trial,  and  bringing  on  the  indictment 
for  trial,  after  disposing  of  the  felonies,  the  Cent 
would  not  grant  a  certiorari  to  remove  the  indicts 
ment,  in  order  to  set  aside  the  verdict  Regina  v. 
Unwin,  7  DowL  P.C.  578. 

Where,  in  an  inferior  court  of  record,  C  filed  a 
claim  to  certain  goods  attached  by  process  of 
foreign  attachment  in  a  plea  of  debt,  there  pending 
between  A  and  B,  and  A  replied  to  the  claim,  by 
denying  C's  property  in  the  goods,  and  added  a 
similiter  to  the  replication : — Held,  that  the  issue  so 
joined,  being  according  to  the  practice  of  that 
court,  was  an  issue  joined  within  the  meaning  of 
statute  21  Jac  1,  c  23,  s.  2 ;  and  that  where  the 
claim  of  C  was  filed  more  than  six  weeks  before 
such  issue,  a  certiorari  delivered  afterwards  was,  by 
the  statute,  too  late. 

Semhle — That  a  certiorari  to  remove  such  a  record, 
would  not  lie  at  the  instance  of  C,  even  if  applied 
for  in  time ;  inasmuch  as  he  was  no  party  to  the 
original  cause,  and  the  superior  court  would  have  no 
power  to  deal  with  his  claim.  Bruce  v.  Wait,  7  Law 
J.  Rep.  (n.s.)  Exch.  13 ;  3  M.  &  W.  21. 

Where  an  act  of  parliament  in  general  terms 
takes  away  the  certiorari,  that  is  not  binding  on  the 
Crown  ;  nor  is  there  any  distinction,  in  that  respect, 
between  a  case  where  the  Crown  is  interested,  and  a 
case  where  the  prosecution  is  by  a  private  indi- 
vidual : — Held,  therefore,  that  the  general  words  in 
the  Game  Act,  1  &  2  WilL  4,  c  82,  s.  45,  taking 
away  the  certiorari,  did  not  prevent  the  prosecutor 
of  a  conviction  under  that  act,  from  bringing  up  an 
order  of  Sessions  quashing  that  conviction,  into  this 
court  Ri'x  v.  Bonlthee^  5  Law  J.  Rep.  (n.8.)  M.C. 
57;  4Ad.&£.498;  6N.&M.26. 

The  Court  have  a  discretion  in  granting  writs  of 
certiorari  to  remove  inquisitions  of  compensation 
alleged  to  be  defective.  Therefore,  in  a  case  where 
a  party  had  spplied  for  a  writ  to  bring  up  an  in- 
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quiakioii  of  daznages  taken  under  a  railway  act,  but 
failed  because  he  came  with  imperfect  materials, 
and  afterwards  renewed  his  application, — ^the  Court 
refused  to  pant  the  writ,  where  the  inquisition  was 
alleged  to  be  defective,  for  not  setting  out  that  there 
had  been  a  notice  to  treat,  and  a  disagreement,  and 
also,  that  the  company  had  been  authorized  to  take 
the  particular  lands,  which  facts  did  exist,  and  no 
damage  was  sustained  by  the  applicant  in  conse- 
quence of  their  omission  from  the  inquisition. 

Qiuere — whether  their  omission  were  fatal  defects 
in  the  inquisition. 

By  the  act,  the  inquisition  was  to  be  taken  by  the 
sheriff  or  under-sheriff,  who  was  to  pronounce  a 
judgment  for.  the  amount  of  the  verdict,  which 
judgment  waa  to  be  kept  by  the  clerk  of  the  peace 
for  the  county,  among  the  records  of  the  Sessions : 
— Held,  that  a  certiorari  might  issue  to  bring  up 
this  judigment;  and,  MtmbUf  that  the  company  were 
properly  called  upon  to  shew  cause  against  the 
granting  of  the  writ,  although  the  writ  itself  would 
be  directed  to  the  clerk  of  the  peace.  Regina  t. 
Manchester  amd  Leeds  Railway  Company,  8  Law  J. 
Rep.(N.&)a.B.66;  8Ad.&£.413;  1P.&D.164, 

By  the  8  Geo.  4,  c.  107,  s.  16,  an  appeal  is  given 
to  the  Justices  of  Middlesex  at  their  Quarter  Ses- 
sions, against  the  rate  made  by  them  for  that  county, 
to  any  person  who  may  be  aggrieved  or  injured 
thereby,  and  the  Sessions  are  empow»ed  to  quash, 
alter,  or  amend  the  same,  or  give  such  relief  as  they 
may  deem  proper : — Held,  that  a  rate  appearing  on 
the  face  of  it  to  be  good,  and  the  groimds  of  objec- 
tion to  it  heing  matter  of  appeal,  this  Court  would 
not  grant  a  certiorari  to  bring  up  the  rate  to  be 
qna&ed.  Regina  v.  Middlesex  (Justices),  8  Law  J. 
Rep.  (n.8.)  M.C.  85 ;  9  Ad.  &  £.  640 ;  1  P.  &  D.  402. 

An  appeal  against  an  order  of  removal  having 
come  on  to  be  heard  at  the  Sessions,  the  notice  was 
held  to  be  bad,  as  being  signed  by  one  overseer  only. 
The  respondents'  counsel  then  applied  to  have  the 
order  confirmed.  The  Court  desired  to  see  the 
order,  and,  on  its  being  delivered  to  them,  one  of 
the  Justices  pointed  out  what  he  said  was  an  im- 
proper direction  of  the  order,  and  the  Court  quashed 
it: — Held,  that  as  they  still  had  jurisdiction  over 
the  appeal,  the  Court  could  not  interfere  with  the 
decision  of  the  Sessions,  although  it  was  erroneous ; 
and  therefore  refused  to  grant  a  certiorari  to  bring 
up  their  order.  Regina  v.  Cheshire  {Justices)^  8  Law 
J.  Rep.  (n.8.)  M.C.  1 ;  8  Ad.  &  E.  826 ;  1  P.  &  D.  88. 

Where  a  verdict  and  judgment  of  an  inferior 
court  are  made  records  by  act  of  parliament,  the 
truth  of  the  matter  averred  in  them  may  nevertheless 
be  examined  on  affidavit,  in  order  to  see  whether  or 
not  they  ought  to  be  removed  by  certiorari. 

It  was  provided  by  a  railway  act  (7  Will.  4,  c. 
21,  local  and  personal,  s.  65),  that  on  receipt  of  a 
warrant  from  the  directors  of  the  company,  the  she- 
riff or  under-sheriff  (or  in  certain  specified  cases,  a 
coroner  of  the  county  or  other  person  qualified  as 
therein  expressed)  should  summon  a  jury  to  assess 
purchase  and  compensation  money,  and  should  give 
judgment  accordingly.  It  appeared,  on  affidavits, 
that  in  this  instance  the  sheriff  had  appointed  a  de- 
puty, who  presided  and  gave  judgment,  neither  the 
sheriff  nor  under-sheriff  being  present  The  act 
contained  the  usual  clause,  taking  away  the  certio- 
rari.     Certiorari  refused,  on  the  ground  that  the 


proceeding  was  in  pursuance  of  the  act,  and  that 
the  ground  of  objection  amounted  only  to  an  irre- 
gularity. 

The  usual  certiorari  clause  does  not  take  away  the 
authority  of  the  Court,  in  instances  where  diere 
appears  to  have  been  a  total  want  of  jurisdiction ; 
but  does  take  it  away,  where  there  was  jurisdiction, 
but  irregularly  exercised.  Regina  v.  Sheffield  and 
Manchester  Rtulvoay  Company,  9  Law  J.  Rep.  (h.s.) 
aB.13;   llAd.&£.194;  SP.&D.lll. 

A  writ  of  certiorari  to  bring  up  an  inquisition 
under  a  local  act  was  refused,  at  the  instance  of  a 
party  who  had  waived  the  regular  notice  to  treat, 
and  allowed  the  inquisition  to  be  taken  before  the 
proper  time,  who  had  allowed  the  calculations  to  be 
taken  for  the  compensation  in  a  mode  not  authorized 
by  the  act,  and  knew  that  the  award  was  to  be  in 
that  mode,  and  who  had  represented  land  to  be  his 
own  freehold,  which  he  afterwards  asserted  to  be 
copyhold. 

Semble — that  the  inquisition  was  defective  on  the 
£&ce  of  it  in  respect  of  the  two  former  objections. 
Regina  v.  South  Holland  Drainage  Committee  Men,  8 
Law  J.  Rep.  (n.8.)  a.B.  64 ;  8  Ad.  &  £.  429 ;  1  P. 
&  D.  79. 

(B)  When  and  how  obtained. 

[See  Bruce  v.  Wait,  supra  (A).] 

The  general  rule  is,  that  the  Court  will  not,  on  ap- 
plication for  a  certiorari,  notice  objections  raised  by 
affidavit;  at  least  where  they  might  have  been 
brought  before  the  Sessions  on  appeaL  As  to  ex- 
ceptions—^imtts.  Rex  V.  CambridgesMrs  {Justices), 
4Ad.&£.lll;  5N.&M.440. 

Where  a  certiorari  is  sought  to  bring  up  an  inqui- 
sition that  it  may  be  quashed  for  some  error,  a  copy 
of  it  must  be  shewn  to  the  Court  when  the  mle  is 
applied  for,  or  the  applicant  must  swear  positiTely 
to  some  defect  contamed  in  it  Regina  v.  Man* 
Chester  and  Leeds  Railway  Company,  7  Law  J.  Rep. 
(N.a.)  Q.B.  192 ;  3  N.  &  P.  489. 

The  rule  to  remove  an  indictment  for  a  misde- 
meanour by  certiorari  into  the  Court  of  Q.B.,  is 
absolute  in  the  first  instance ;  but  in  the  case  of  a 
felony  it  is  nisi.  Regina  r.  Spencer,  8  DowL  P.C.  127. 

A  notice  to  Justices  of  an  intended  application 
for  a  certiorari  (to  bring  up  an  order  relating  to  the 
borough  of  Manchester),  signed  '<  C  &  S,  solicitors 
for  Mr.  R  G,  a  rate-payer  for  the  township  of  Man- 
chester, within  and  part  of  the  said  borough,"  is  a 
sufficient  notice  within  the  statute  13  Geo.  2,  c.  18, 
8.  5,  although  there  is  no  affidavit  to  shew  that  the 
solicitors  proceeded  by  R  G's  direction.  Regina  v. 
Lancashire  (Juttices),  9  Law  J.  Rep.  (n.b.)  Q.B.  9 ; 
llAd.&£.144;  3P.&D.86. 

In  order  to  obtain  a  certiorari,  it  is  not  sufficient 
to  serve  the  notice  under  13  Geo.  2,  c  15,  on  one 
Justice  present  at  the  Sessions  making  the  order, 
and  another  Justice  of  the  same  county  not  present. 

It  is  not  necessarily  too  late  to  object  to  the  ser- 
vice of  the  notice  after  writ  issued,  although  the 
consequence  may  be,  that  if  the  writ  be  quashed,  it 
will  be  too  late  to  sue  out  a  fresh  one. 

It  is  competent  for  the  parties  in  an  appeal  to 
object  to  the  notice  to  Justices,  previous  to  obtaining 
a  certiorari.     Rex  v.  Rattislaw,  6  DowL  P.C.  539. 

A  defendantapplying  toremove  an  indictmentfrom 
Sessions  by  certiorari,  on  account  of  the  probability 
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that  difficult  points  of  law  will  arise,  must  state  in  his 
affidarit  specific  grounds  on  which  legal  difficulties 
will  occur ;  it  is  not  sufficient  to  shew  that  the  oh- 
strucdon  complained  of  hy  the  indictment  consists 
of  buildings  of  great  ralue,  which  have  stood  thirty 
or  forty  years.  Bs*  r.  Joule  or  Jowl,  6  Ad.  &  E.639 ; 
1  N.  &  P.  28 ;  5  Dowl.  P.C.  435. 

DVliere  a  conriction  is  quashed  by  the  Sessions 
on  appeal,  and  a  certiorari  is  sued  out  to  bring  up 
the  order  of  Sessions,  the  party  suing  it  out  need 
not  enter  into  recognisances  as  required  by  the  6 
Gea  2,  c.  19,  s.  2.  Regina  v.  Spencer,  8  Law  J.  Rep. 
(h.8.)M.C.17;  9Ad.&E.486;  s. c, Ex parU Spen- 
cer, IF.  &  D.  358. 

For  obtaining  a  certiorari  on  behalf  of  a  parish, 
to  remore  an  order  of  Sessions,  a  notice  to  the  Jus- 
tiees,  signed  by  the  attorney  for  the  parish,  stating 
the  intention  of  the  parish  to  apply  for  such  writ,  is 
a  sufficient  notice  ^  the  *'paity  or  parties  suing 
forth  the  same,"  within  the  stat  IS  Gea  2,  c.  18, 
S.5. 

The  recognizance,  under  6  Geo.  2,  c.  19,  s.  2,  for 
prosecuting  the  appeal,  must  be  entered  into  by 
one  or  more  of  the  inhabitants  on  behalf  of  them- 
selTes  and  the  other  parishioners,  and  also  by  sureties. 

Where  a  certiorari  had  been  allowed  on  an  insuffi- 
cient rec<^;nizance  (it  being  given  merely  by  two 
persons  appearing  on  the  recognizance  to  be  the 
mhabitants  of  the  parish),  the  Court  refused  to 
quash  the  certiorari,  but  quashed  the  allowance, 
and  enlarged  the  return  to  the  writ,  sending  the  writ 
back  to  the  Sessions  in  order  that  it  might  be  duly 
allowed,  after  the  parties  prosecuting  the  writ  should 
have  entered  into  a  proper  recognizance. 

When  the  Sessions  commenced  on  the  5th  of 
April,  and  an  order  of  Sessions  was  made  on  the  7th 
of^ April,  an  application  made  at  a  Judge's  chambers 
on  the  3rd  of  October,  and  allowed  on  or  before  the 
7th  of  October,  for  a  certiorari  to  remove  an  order 
of  removal,  is  within  sufficient  time.  Rex  v.  jiber- 
gele  (InhabitanU),  5  Ad.  &  £.  795 ;  1  N.  &  P.  235. 

(C)  When  quashed. 

A  writ  of  certiorari  issued  out  of  the  Petty  Bag 
Office  without  any  order  made  by  the  Court  of 
Chancery,  is  irregular,  and  will,  on  motion,  be 
quashed,  with  costs. 

Quare — Whether  there  is  any  jurisdiction  to  issue 
a  writ  of  certiorari  under  the  great  seal,  to  the  Court 
of  Common  Pleas  of  the  county  palatine  of  Lancaster. 
Wortkington  v.  Remnant,  9  Law  J.  Rep.  (n.8.)  Ch. 
197. 

Under  sUt  6  9iQ  Will.  4,  c.  33,  as  well  as  by  the 
antecedent  practice,  a  certiorari  obtained  by  one  of 
several  defendants  removes  the  indictment  as  to  all, 
and  the  previous  recognizances  of  all  are  discharged, 
though  the  parties  not  applying  for  the  certiorari  do 
not  give  any  fresh  security. 

Application  being  made,  under  such  circum- 
stances, for  a  procedendo,  unless  the  defendants  not 
suing  out  the  certiorari  would  enter  into  recogni- 
zances, the  Court  refused  a  rule  to  shew  cause.  Rex 
V.  Boxall,  4  Ad.  &  E.  513 ;  5  Law  J.  Rep.  (m.b.)  M.C. 
78. 

The  Court  will  not  compel  a  defendant  to  submit 
to  terms  as  to  the  time  of  proceedhtg  to  trial,  al- 
though he  may  be  the  only  defendant  who  has  en- 
tered into  the  proper  recognizancpN,  snd  great  dtlsy 


may  be  the  result  of  not  so  interfering.  Rex  v.  Humi, 
6  Dowl.  P.C.  5. 

Where  a  defendant,  who  has  improperly  sued  out 
a  certiorari  instead  of  a  re.  ^  lo.  or  pome,  seeks  to 
quash  his  writ,  no  step  having  been  taken  on  it,  the 
rule  is  absolute  for  that  purpose  in  the  first  instance. 
Ra^num  v.  Thomweli,  7  DowL  P.C.  613. 

QiuBre — ^Whether,  upon  a  certiorari,  the  Court 
will  look  to  facts  stated  upon  affidavit,  which  shew 
that  the  Justices  had  no  jurisdiction.  Rex  v.  Cam- 
hridgethire  (Justieee),  5  Law  J.  Rep.  {s.b.)  M.C.  6. 

(D)  Co«TB. 

Where  an  indictment  is  removed  by  certiorari, 
this  Court  has  no  jurisdiction  over  the.  costs  incurred 
in  the  court  below  previous  to  the  delivery  of  the 
writ  of  certiorari. 

Thus,  where  the  defendant  had  sued  out  a  writ 
of  certiorari  in  March,  and,  after  three  sessions  had 
passed,  gave  notice  of  trial,  and  the  prosecutor  was 
ready  with  all  his  witnesses,  but,  at  the  conclusion 
of  the  sessions,  the  defendant  delivered  in  to  the 
Justices  the  writ  ot  certiorari, — The  Court,  on  quash- 
ing the  writ  and  awarding  a  procedendo,  would  not 
make  the  defendant  pay  the  costs  incurred  at  the 
last  sessions.  Rex  v.  Higgins,  6  Law  J.  Rep.  (n.8.) 
M.C.  9 ;  5  Ad.  &  £.  554;  1  N.  &  P.  50;  5  Dowl. 
P.C.  375. 

(£)  Retvrn. 

Though  a  certiorari  to  remove  a  cause  from  an 
inferior  court,  be  received  after  the  time  limited  by 
statute  21  Jac.  1,  c.  23,  s.  2,  the  Court,  nevertheless, 
may  direct  a  procedendo. 

A  certiorari  to  remove  a  cause  from  an  inferior 
court,  was  made  returnable  on  the  first  day  of  term, 
and  then  filed  together  with  the  record.  Afterwards, 
on  the  same  day,  a  procedendo  was  moved  for;  and 
held,  not  too  late.  Laoeraek  v.  Bonn,  Bean,  or  Bill,  7 
Law  J.  Rep.  (n.8.)  Exch.  10;  3  M.  &  W.  62;  6 
DowL  P.C.  111. 


CHANCERY. 

Act  for  facilitating  the  administration  of  justice 
in  the  Court  of  Chancery,  3  &  4  Vict  c.  94 ;  18  Law 
J.  Stat  132. 


CHARGE. 

[See  Marshalling.] 

(A)  Satisfaction. 

(B)  Meboer. 


(A)  Satisfaction. 

A  deed  of  settlement  was  made  in  contemplation 
of  marriage,  and  contained  a  proviso,  by  which  the 
estates,  &c  thereby  granted,  should,  in  the  first 
place,  be  charged  with  certain  portions  therein 
mentioned,  due  to  the  brothers  and  sisters  of  the 
settlor,  and  with  certain  debts  set  forth  in  a  schedule 
thereunto  annexed.  The  covenant  against  incum- 
brances specially  excepted  a  jointure  to  the  settlor's 
mother,  and  the  before-mentioned  portions  and 
debts,  and  the  covenant  for  further  assurance  con- 
tained an  exception  similsr  to  the  foregoing,  by  an 
oxprcns  reference  to  it    The  settlor  was  possnsed 
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of  other  estates.  After  his  marriage  he  paid  off 
some  of  the  portions  and  some  of  the  debts,  and  by 
his  will  declared  such  payments  to  be  in  ease  of  hu 
settled  estates: — Held,  that  all  rights  must  be  taken 
to  be  as  they  were  established  at  the  date  of  the 
conveyance,  and  therefore  neither  any  directions  in 
the  will  of  the  settlor,  nor  the  state  of  his  affiiirs  at 
his  decease,  could  alter  its  construction ;  and  conse* 
quently  that  the  debts,  &c  continued  to  stand  as  a 
burthen  on  the  real  estates,  and  that  the  personal 
eatate  was  exonerated.  Vandeleur  v.  Vandeleur^  3 
C.  &F.82;  9Bli.  (n.s.)  158. 

The  purchaser  of  an  estate,  subject  to  incum- 
brances, retained  part  of  the  purchase-money  till 
they  were  discharged,  and  gave  a  bond  for  it  He 
deposited  in  a  bank,  in  his  own  name,  the  amount 
of  such  bond,  informing  the  obligees  that  he  had  so 
done;  and  they,  on  the  release  of  some  of  the  incum- 
brances, received  part  of  the  money: — Held,  on  his 
death,  that,  under  the  circumstances,  the  balance 
of  the  money  in  the  bank  had  been  sufficiently 
appropriated  for  the  payment  of  the  residue  of  the 
purchase-money,  in  case  of  the  parties  taking  the 
esUte.     YaUa  v.  Thonuony  3  C.  &  F.  544. 

(B)  Mebobr. 

A  party  who  would  become  entitled  to  an  estate, 
in  the  event  of  the  death  of  certain  persons  without 
issue,  paid  off  some  mortgages  to  which  the  estate 
was  subject,  and  had  them  assigned  to  trustees,  in 
trust  for  himself.  He  afterwards  became  absolutely 
entitled  to  the  estate,  and  devised,  without  referring 
to  the  incumbrances: — Held,  under  the  circum- 
stances of  the  case,  that  the  incumbrances  were 
merged.  Sekey  v.  Lake,  8  Law  J.  Rep.  (n.s.)  Ch. 
233;  lBea.146. 

Where  a  second  wife  takes  large  benefits  under 
her  husband's  will,  and  pays  off  a  mortgage  on  lands 
devised  by  the  husband  to  her  for  tife,  with  re- 
mainder to  the  issue  of  the  former  marriage,  and  by 
her  consent  the  mortgage  term  is  assigned  to  attend 
the  inheritance ;  this  payment  is  primd  facie  a  gift 
to  &e  remainder-man,  and  the  wife  cannot  after- 
wards set  it  aside,  except  on  the  ground  of  fraud 
or  mistake.  TopUs  v.  Vanderhtyde  or  Vmderktyde, 
4  Y.  &  C.  173 ;  9  Law  J.  Rep.  (n.s.)  Ex-  Eq.  27. 
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The  powers  of  the  Ch'arity  CommissionerB  con- 
tinued for  a  limited  time  by  7  Will.  4,  c.  4;  15  Lsw 
J.  Stat.  7. 


(A)  Creation  and  Validity. 
[See  also  Devise  and  Bequest  to,  infra  (C).] 

Charity  of  an  alien  domiciled  abroad  for  the 
relief  of  male  descendants  of  his  nephews,  and  male 
and  female  descendants  of  his  nieces,  was  established 
here.  Bemal  v.  Bemal,  7  Law  J.  Rep.  (n.8.)  Ch. 
115;  3M.&Cr.559;  C.P.C.  55. 

A  bequest  to  enable  persons  professing  the  Jewish 
religion  to  observe  its  rites,  is  valid.  Straus  v.  Gold- 
smidf  8  Sim.  614. 

A  sum  of  money  which  had  been  raised  by  sub- 
scription, was  applied  in  the  purchase  of  a  house 
and  furniture  for  a  pest-house.  After  some  years 
it  had  ceased  to  be  used  for  that  purpose,  and  was 
sold  by  the  direction  of  a  general  meeting  of  the 
inhabitants  of  the  borough ;  and  the  purchase-money 
was  paid  over  to  the  commissioners  for  lighting,  &c. 
the  borough.  As  an  indemnity  to  the  purchasers, 
the  commissioners  gave  to  trustees  for  them,  a 
mortgage,  which  they  were  empowered  by  their  act 
to  make  upob  the  credit  of  ^e  rates,  and  which 
were  directied  by  the  act  to  be  paid  off  in  twenty 
years.  The  amount  secured  by  the  mortgage  was 
held  applicable  for  the  charitable  purposes  of  the 
foundation.  Attorney  General  v.  Kelly  9  Law  J.  Rep. 
(n.s.)  Ch.389;  2Bea.575. 

Where  a  party  bargained  and  sold  a  piece  of  land 
to  trustees  for  a  charitable  purpose,  but  retained 
possession  of  the  land  and  deed  for  twenty  years, 
and  then  took  a  reconveyance,  a  secret  trust  for  him 
was  inferred ;  and  in  a  suit  against  the  heir  the  con- 
veyance was  therefore  held  void.  Attorney  General 
V.  Poulden,  8  Sim.  472. 

(B)  Construction. 

A  charity  was  founded  for  the  relief  of  the  poor 
of  S : — Held,  that  the  charitable  funds  ought  to  be 
exclusively  applied  to  the  relief  of  parties  not  re- 
ceiving parocldal  relief.  Attorney  General  v.  Wil^ 
kinsony  1  Bea.  870. 

In  1701,  a  meeting-house  was  founded  by  certain 
Protestant  Dissenters  for  the  worship  and  service  of 
God: — Held,  that  no  doctrines  ought  to  be  taught 
in  it  which  are  opposed  to  the  opinions  of  the 
founders;  and  in  ascertaining  those  opinions,  the 
state  of  the  law,  when  the  meeting-house  was 
founded,  is  to  be  regarded,  as  the  Court  will  intend 
that  the  founders  did  not  mean  any  doctrines  to  be 
taught  which  were  then  illegal.  Attorney  General 
v.  Pearson,  7  Sim.  290 ;  see  also  Attorney  General 
V.  Shore,  Ibid.  309. 

Construction  of  the  charter  and  statutes  of  Down- 
ing College,  Cambridge.  He  Downing  College,  2  M. 
&  Cr.  642. 

An  institution  for  the  maintenance  and  education 
of  poor  children,  founded  in  1617,  and  chartered  in 
4  Car.  1  (1628),  was  held,  under  Uie  circumstances, 
to  be  not  exclusively  a  Church  of  EngUnd  charity, 
so  as  to  make  it  proper  to  place  it  under  the  super- 
intendence of  a  body  of  trustees,  consisting  entirely 
of  members  of  the  church.  Re  Norwich  Charities, 
2  M.  &  Cr.  276. 

A  testatrix,  in  1680,  devised  an  estate  to  W  in 
fee,  subject  to  a  rent-charge  of  32/.,  and  she  requested 
W  that  the  estate  mig^t  be  let  to  a  Catholic,  qualified 
to  entertain  a  priest  for  the  help  of  poor  Catholics; 
and  she  ordered  a  Dominican  or  Franciscan  priest 
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to  be  kept  on  the  estate,  and  gave  20^  (p&rt  of  the 
rent-charge)  to  such  priest  for  his  maintenance : — 
Held,  that  the  gift  was  illegal,  but,  being  for  a  charit- 
able purpose,  was  applicable  cy  pres  to  some  other 
charitable  purpose,  to  be  determined  by  the  Crown, 
the  suit  having  been  commenced  before  the  2  &  3 
"Will,  i,  c.  1 15,  which  gave  validity  to  such  gifts. 

An  information  was  filed  respecting  the  rent- 
charge  previous  to  the  passing  of  that  act,  but  the 
trustee,  in  whom  it  was  vested,  was  not  made  a  party 
until  after  the  act  had  passed: — Held,  that  under 
the  terms  of  the  act,  it  was  excepted  from  its  ope- 
ration. Attorney  General  v.  Todd^  6  Law  J.  Rep. 
(N.8.)  Ch.  205;  IK.  803. 

Principles  on  which  the  Court  proceeds,  in  cases 
where  the  funds  of  an  ancient  charity  have  been 
erroneously  misapplied. 

A  testator  directed  the  Master  and  four  senior 
Fellows  to  be  supervisors  of  his  mrill,  and  he  gave 
them  for  their  pains  the  sum  of  money  afterwards 
appropriated  to  them ;  and  anticipating  a  fixed  re- 
venue of  250/.,  he  appropriated  243/.  14^.  8^.  of  the 
250/.,  to  certain  charities,  including  therein  a  gift 
to  the  Master  and  Fellows.  The  remainder  of  the 
250/L  he  willed  should  from  time  to  time  be  bestowed 
in  such  charitable  uses  as  his  executors  for  the  time 
being,  and  after,  his  supervisors,  should  think  fit. 
The  income  of  the  charity  greatly  increased: — 
Held,  that  the  Master  and  FeUows  were  trustees  of 
the  remainder,  and  were  not  entitled  to  apply  any 
part  thereof  to  their  exclusive  use,  but  that  they 
were  entiCed  to  apply  to  the  charity  a  rateable  pro- 
portion of  the  increased  income : — Held,  also,  that 
the  whole  increased  income  ought  to  be  divided 
amongst  the  several  objects  mentioned  in  the  wilL 

In  adjudicating  in  cases  of  ancient  charities,  the 
Court  wUl  not  only  look  to  the  terms  of  the  original 
gift,  but  to  the  circumstances  under  which  the  gift 
was  accepted. 

A  college  is  under  no  obligation  to  accept  an 
accession  to  its  trusts,  but  if  the  college  accept  it 
without  any  arrangement  or  modification  at  the 
time,  it  is  iMund  to  adhere  strictly  to  the  trust;  and 
if  questions  arise  on  the  original  instrument  of 
foundation,  and  an  arrangement  fairly  made  at  the 
time  of  acceptance,  is  evidenced  by  contemporaneous 
instruments,  or  by  constant  subsequent  usage,  the 
Court  will  not  disturb  it,  although,  in  its  own  view 
of  the  original  instrument,  that  arrangement  was, 
in  effect,  a  modification  of  that  which  it  considers 
the  best  construction  of  the  original  instrument 

A  college  which  had  been  intrusted  by  the  testator 
with  the  management  of  his  charity,  of  which  they 
were  partially  the  objects,  made  to  themselves  con- 
siderable over- payments,  which  had  not  originated 
io  the  existing  members,  though  they  had  been 
increased  by  them.  The  college,  when  applied  to, 
took  some  steps  to  correct  the  errors  which  existed. 
The  Court,  under  the  circumstances,  would  not  order 
the  college  to  account,  except  from  the  filing  of  the 
information,  and  as  no  corrupt  motive  was  imputed, 
r*4u%i:d  to  appoint  new  trustees,  and  in  consequence 
*4  iu  past  care,  having  accumulated  and  increased 
u^  ffifct  property,  gave  the  college  their  costs. 

1^,'^ny  feivtn  Ut  the  Master  in  settling  a  scheme 
l^/jr  *'^  ft,»u:i^iiment  ot  a  free  grammar  school,  to 
•^p'f^'ri*  fA  *  pUn  for  adding  instruction  in  writing 
0¥t4  9/  '(*u^,*  ,\n  instruction  in  grammar,  and  other 


learning  fit  to  be  taught  in  a  grammar  schooL  At- 
torney General  v.  Caitu  College,  6  Law  J.  Rep.  (k.&) 
Ch.282;  2K.150. 

The  Court,  being  of  opinion,  that  Lord  £ldon,on 
a  previous  occasion,  had  considered  that  exhibitions 
belonging  to  a  free  school  might  be  given  to  scholars 
not  on  the  foundation,  declined  interfering,  so  as  to 
give  the  free  scholars  a  priority  over  those  who 
were  not  **  foundationers." 

The  entrance  of  boys  under  twelve  years  of  age 
into  a  free  school  having  been  discouraged, — Held, 
on  petition,  under  the  52  Geo.  3,  c.  101,  that  such 
a  course  of  proceeding  was  prejudicial  to  the  objects 
of  the  charity,  and  ought  to  be  corrected. 

The  school  was  designated  by  the  founder  as  a 
grammar  school,  but  the  boys  were  to  be  taught 
writing  and  arithmetic  in  all  its  branches : — Held» 
that  those  who  were  qualified  in  other  respects 
ought  to  be  admitted  if  they  could  read  English, 
and  were  capable  of  being  taught  the  first  elements 
of  grammar.     Re  Rugby  School,  1  Bea.  457. 

(C)  Devise  and  BsavEST  to. 

iWileon  v.  Thomas,  3  Dig.  Law  J.  139;  3  M.  & 
K.  579;  EllU  v.  Selby,  3  Dig.  Law  J.  139;  7  Sim. 
352.] 

Where,  of  the  income  of  property  devoted  to 
charity,  a  specific  sum  is  given  to  one  charity,  and 
the  residue  to  another,  the  first  is  not  entitled  to 
participate  in  the  increase  of  the  income ;  but  where 
the  whole  income  is  given  to  several  charities  in 
proportion,  each  is  entitled  to  share  in  such  increase. 
Attorney  General  v.  Solly,  6  Law  J.  Rep.  (n.b.)  Ch.5. 

East  India  stock  is  not  within  the  Statute  of 
Mortmain ;  and,  therefore,  a  bequest  of  East  India 
stock  to  a  charity  is  valid.  Attorney  General  v. 
Giles,  5  Law  J.  Rep.  (n.8.)  Ch.  44. 

A  testator  directed  his  trustees  to  apply  the  resi- 
due to  and  for  such  benevolent,  charitable,  and  reli- 
gious purposes,  as  they,  in  their  discretion,  should 
think  most  advantageous  and  beneficial: — Held, 
that  such  bequest  was  void  for  uncertainty.  fFil- 
Hams  V.  fViUiams,  5  Law  J.  Rep.  (n.b.)  Ch.  84. 

A  bequest  **  to  such  religious  and  charitable  in- 
stitutions and  purposes,  As  Uie  trustees  should  deem 
fit  and  proper,"  is  not  void  for  uncertainty.  Baker 
V.  Sutton,  5  Law  J.  Rep.  (n.b.)  Ch.  264;  1  K.  224. 

A  testator  declared  his  will  to  be,  that  his  execu- 
tors should  pay  and  apply  certain  personal  estate 
"  to  and  for  such  charitable  or  other  purposes  as 
they  should  think  fit,  without  being  accountable  to 
any  person  or  persons  whomsoever,  for  such  their 
disposition  thereof:" — Held,  to  be  too  uncertain  for 
a  cnaritable  legacy,  and  not  sufficiently  extensive 
to  give  the  trustees  the  beneficial  interest  The 
residuary  legatee  was  therefore  declared  entitled. 
Ellis  V.  Selby,  5  Law  J.  Rep.  (n.s.)  Ch.  214;  1  M. 
&  Cr.  286. 

A  testator  directed  his  executors,  if  the  money 
arising  from  his  personal  estates  should  be  sufficient, 
after  payment  of  his  debts,  legacies,  &c.,  to  con- 
tract with  the  Governors  of  Christ's  Hospital,  for  a 
perpetual  presentation  of  a  boy  to  that  charity,  by 
the  corporation  of  H ;  the  Governors  refused  to  seU 
the  presentation,  for  the  money  of  the  testator  ap- 
plicable to  that  purpose: — Held,  that  the  residuary 
legatee  was  entitled  to  the  amoimt  Chfrry  v.  MoU, 
b  Law  J.  Rep.  (n.s.)  Ch.  65. 
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A  testator  beqaesthed  a  sum,  to  be  invested  "  on 
Bach  mortgage  security  as  his  trustees  should  ap- 
prove of,"  the  interest  to  be  applied  in  charity: — 
Held,  that  the  testator  contemplated  a  security  on 
land,  and  that  the  bequest  was  therefore  void  under 
the  Statute  of  Mortmain.  Baker  v.  Sutton,  6  Law  J. 
Rep.  (N.a.)  Ch.  264;  1  K.224. 

A  testatrix  bequeathed  the  residue  of  her  pro- 
perty "to  such  charitable  purposes  as  should  be 
thereafter  specified,  or  in  default,  according  to  the 
best  judgment  of  M,  sole  executor  of  her  wilL" 
She  died  without  speciiying  any  charity,  to  which  it 
was  to  be  applied,  and  M  renounced  probate: — Held, 
first,  that  it  was  a  valid  bequest  to  charitable  pur- 
poses; secondly,  that  the  power  to  M  was  coupled 
with  his  office;  and  that,  having  renounced,  he  was 
not  entitled  to  exercise  his  power  of  specifying  the 
charity  to  which  the  property  was  to  be  applied; 
thirdly,  that  the  fund  was  applicable  to  such  pur- 
poses as  the  King,  by  sign  manual,  should  appoint 
Attorney  General  y.  Fletcher,  5  Law  J.  Rep.  (n.s.)  Ch. 
75. 

Where  a  residue  is  bequeathed  to  executors  in 
trust, to  divide  the  interest  among  poor  pious  persons, 
in  10^.  or  15L,  as  they  shall  see  4it,  the  executors 
are  not  to  be  called  upon  to  pay  the  legacy  duty. 
Attorney  General  v.  Naih,  5  Law  J.  Rep.  (n.8.)£xcL 
289;  1M.&W.  237;  1T.&G.584. 

Where  a  deceased  party  had  conveyed  to  the 
lessors  of  the  plaintiff  certain  premises  which  he 
inhabited  until  his  death,  by  a  deed  of  sale,  under 
the  9  Geo.  2,  c.  36,  (the  Sutute  of  Charitable  Uses,) 
and  survived  the  transaction  for  more  than  a  year, 
and  shortly  after  the  execution  of  the  deed,  he  had 
transferred  to  trustees  a  certain  sum  of  money, 
greater  by  a  few  pounds  than  that  which  he  received 
on  the  sale,  for  the  purpose  of  enabling  them  to 
build  a  chapel  upon  the  premises  which  had  been 
sold: — Held,  that  it  was  competent  to  the  defendant, 
the  heir-at-law,  to  give  evidence  to  the  jury  that  the 
transaction  was  fraudulent  and  collusive,  for  the 
purpose  of  evading  the  Statute  of  Charitable  Uses; 
and  that  he  was  not  estopped  from  so  doing  by  the 
fraud  of  the  ancestor  through  whom  he  claimed. 
Doe  d.  Winiams  v.  Lloyd,  9  Law  J.  Rep.  (ir.s.)  C.P. 
83 ;  6  Bing.  N.C .  741 ;  8  Sc.  93. 

(D)  Admiktstration. 

(a)  Scheme. 

Scheme  for  the  application  of  the  improved  re- 
venues of  a  free  g^mmar  school.  Attorney  Gene- 
ral V.  Ladyman,  C.P.C.  180. 

Where  the  master  of  a  hospital  has  spiritual  and 
other  duties  to  perform,  the  Court  will  not  sanction 
a  scheme  for  the  management  of  the  charity,  which 
provides  for  the  non-residence  of  the  master. 

The  scheme  approved  of  by  the  master  provided, 
that  if  the  master  of  the  hospital  should  be  non- 
resident, or  incapableof  performing  the  ecclesiastical 
duties,  he  should  maintain  a  resident  curate  at  a 
given  salary.  The  Court  declined  confirming  the 
scheme,  and  remitted  it  to  the  Master,  with  a  de- 
claration that  the  master  of  the  hospital  ought  to 
reside.  Attorney  General  v.  Smythies,  6  Law  J. 
Rep.  (n.s.)  Ch.  247;  6  Ibid.  35;  IK.  289;  2  M.  & 
Cr.  185. 

Scheme  for  application  of  a  oharity  fund  left  for 
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loans  to  young  freemen  of  a  company,  and  of  the 
interest  Attorney  General  v.  the  Ironmongers*  Com- 
pony,  C.P.C.  283. 

It  is  not  the  practice  of  the  Court,  after  settling 
a  scheme,  to  retain  the  direction  of  the  application 
of  the  future  increase  of  charity  funds;  but  the 
scheme  being  settled,  it  is  for  the  trustees  to  admi- 
nister the  charity  according  to  the  course  approved 
of  by  the  Court  Attorney  General  v.  Solly,  5  Law 
J.  Rep.  (n.s.)  Ch.  5. 

Where  there  are  several  charity  gifts  for  a  similar 
purpose,  Tested  in  the  same  trustees,  the  Court  will 
frame  a  scheme  as  to  one  with  regard  to  the  other. 

It  is  the  duty  of  the  Attorney  General  to  attend 
the  Master  on  the  settlement  of  a  scheme.  Attorney 
General  v.  Goldsmiths*  Company,  C.P.C.  292. 

Scheme  for  altering  the  management  and  dispo- 
sition of  the  funds  of  a  charity  having  charters  from 
Queen  Elizabeth  and  Charles  II.  Attorney  General 
V.  St.  OUwe  Grammar  School,  C.P.C.  267. 

The  increase  of  the  annual  rental  of  charity  estates 
from  50/1  to  500/L,  is  a  sufficient  ground  for  the 
Court  directing  a  scheme  for  the  future  manage- 
ment of  the  charity,  where  the  testator  has  not  given 
any  specific  directions  for  the  application  of  the 
increased  income,  and  the  number  of  the  objects  is 
not  specified.  Attorney  General  v.  Hollandf  7  Law 
J.  Rep.  (n.8.)  Ex.  Eq.  51;  2  Y.  &  C.  683. 

(b)  Trustees. 
[See  also  Municipal  Corporation,  ir\/ra  (E).] 

Where  a  reference  has  been  made  to  the  Master 
to  appoint  trustees  of  a  charit}',  it  is  the  rule  of  the 
Court  to  adopt  the  Master's  appointments,  unless 
the  persons  appointed  can  be  shewn  to  be  objection- 
able, and  the  Court  will  not  enter  into  the  question 
of  the  fitness  of  other  persons  whom  the  Master  has 
refused  to  appoint  Re  Norwich  Charities,  2  M.  & 
Cr.  275. 

Where  certain  charity  trustees  decline  to  act  in 
the  trusts,  the  Lord  Chancellor  will  appoint  new 
trustees  in  their  place.  And  where  charity  trustees 
ate  numerous,  and  the  necessity  of  all  of  them  being 
present  and  acting  in  matters  connected  with  the 
charities  of  which  they  are  trustees,  is  productive 
of  great  inconvenience,  the  Lord  Chancellor  will 
direct  a  reference  to  the  Master,  to  ascertain  whether 
it  will  be  proper  that  a  scheme  should  be  adopted, 
by  which  a  less  number  than  the  whole  body  of  the 
trustees  should  be  enabled  to  act  for  the  whole  body 
as  efiectually  as  the  whole  number  could  act,  and 
under  what  restrictions.  R$  Beverley  Cfiarities,  9 
Law  J.  Rep.  (n.s.)  Ch.  91. 

Pending  an  information,  filed  for  the  purpose  of 
having  new  trustees  of  a  charity  appointed  in  the 
place  of  some  who  were  dead,  the  surviving  trustees 
took  upon  themselves,  without  the  sanction  of  the 
Court,  to  appoint  new  trustees : — Held,  that  though 
this  was  neither  a  contempt  nor  an  act  altogether 
void,  yet  it  imposed  upon  the  trustees  the  necessity 
of  proving,  by  the  strictest  evidence,  and  at  their 
own  expense,  that  what  had  been  done  was  perfectly 
right  and  proper;  and  the  case  not  appearing  alto- 
gether clear,  the  appointment  was  set  aside,  and  the 
trustees  were  ordered  personally  to  pay  all  the  extra 
costs  occasioned  by  their  act  Attorney  General  v. 
Clack,  1  Bea.  467. 
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(c)  Estatet. 

The  Court  will  direct  an  alienation  of  charity 
property,  on  clear  and  decided  evidence  that  it  is 
manifestly  for  the  benefit  of  the  charity ;  but,  in  a 
case  where  an  alienation  was  not  advantageous  to 
the  charity,  the  Court  set  it  aside  after  the  lapse  of 
a  period  of  nearly  fifty  years  after  the  date  of  the 
alienation.  Jttomey  General  v.  Kerr,  9  Law  J.  Rep. 
(N.8.)  Ch.l90;  2Bea.421. 

Where  it  had  been  the  custom  for  two  centuries 
to  let  charity  lands  for  lives,  and  take  large  fines, 
the  Court  refused  to  direct  any  inquiry  as  to  the 
propriety  of  the  grants.  Attorney  General  v.  Crookf 
6  Law  J.  Rep.  (n.s.)  Ch.  289;  1  K.  121. 

Under  an  inclosure  act,  a  trustee  of  a  charity 
obtained  part  of  the  charity  lands  in  exchange  for 
lands  of  his  own;  and  an  information  being  filed 
twenty  years  afterwards,  seeking  (amongst  other 
things)  an  inquiry  whether  any  proceedings  ought 
to  be  adopted  for  setting  aside  that  alienation,  the 
Court,  considering  the  transaction  not  improvident, 
refused  all  inquiry,  although  the  allotments  under 
the  inclosure  act  were  not  made  in  conformity  with 
the  powers  contained  in  the  Act. 

The  Court  refused  to  make  a  declaration,  that 
charity  estates  ought  to  be  let  by  public  tender,  or 
by  way  of  competition.  Attorney  General  v.  Cul- 
lum,  6  Law  J.  Rep.  (n.s.)  Ch.  220;  1  K.  lOi. 

(E)  Municipal  Corporation. 

Under  s.  71.  of  5  &  6  Will.  4.  c.  76,  the  interest  of 
boroughs  in  charitable  estates  determined  on  the  1st 
of  August  1836.  Bignold  v.  Springfield,  5  Bing.  N.C. 
745 ;  8  Sc.  101 ;  M'CleL  &  R.  887. 

The  71st  section  of  the  5  &  6  Will.  4,  c.  76,  does 
not  extend  to  charities  the  property  of  which  is 
vested  in  trustees,  of  which  the  old  corporations 
were  visitors,  and  had  the  nomination  of  the  objects 
only.     Attorney  General  v.  Newbury,  C.P.C.  72. 

property  appropriated  by  a  municipal  corporation 
to  the  maintenance  of  lecturers  to  preach  before  the 
corporation,  is  not  property  held  by  the  corporation 
upon  a  charitable  trust,  within  the  meaning  of  the 
6&6  Will.  4,  c.  76,  s.  71.  He  Oaford  Charities,  3 
M.  &  Cr.  239. 

Principles  upon  which  the  account  is  to  be  taken 
against  corporations  who  have  misapplied  the  funds  of 
charities,  of  which  they  are  trustees.  Attorney  Gen- 
eral v,  Newbury  (Corporation) ,  3  M.  &  K.  647. 

A  charity  estate  was  vested  in  trustees,  with  the 
direction,  tnat  when  the  number  was  reduced  to  six, 
other  trustees  to  the  number  of  twelve  or  fourteen 
should  be  appointed  by  the  six  survivors,  with  the 
advice  and  consent  of  the  high  bailiff  and  capital 
burgesses  of  the  borough,  who  should  always  be  of 
the  number  so  to  be  appointed.  By  a  subsequent 
charter  fVom  the  Crown,  the  corporation  was  con- 
verted into  a  high  bailiff,  aldermen,  and  assistants ; 
and  afterwards,  by  tlic  Municipal  Corporation  Act 
(5  &  6  Will.  4),  into  a  mayor,  aldermen,  and  bur- 
gesses:— Held,  that  neither  the  7lRt  nor  the  7drd 
section  of  the  act,  5  &  6  Will.  4,  c.  76,  had  any  ap- 
plication to  trustees  of  charity  estates  so  chosen. 
Also  that  the  municipal  corporation  of  the  borough 
appointed  under  the  subsequent  charter  of  the 
Crown,  and  also  that  appointed  under  th/e  act,  stood 
in  the  place,  and  were  entitled  to  the  same  right, 


power,  authority,  and  discretion,  with  respect  to  the 
charity  estate,  as  the  body  formerly  composed  of  the 
high  bailifiT  and  capital  burgesses.  AttorTiey  General 
V.  Phillimorey  9  Law  J.  Rep.  (n.s.)  Ch.  338. 

In  the  appointments  under  (he  Municipal  Cor- 
poration Act  of  trustees  of  property,  lately  held  by 
a  corporation  upon  charitable  trusts,  persons  who 
are  members  of  the  new  corporation  are  not  ineligible 
as  trustees,  although  the  corporation  may  have  for- 
merly set  up  a  claim  to  the  property  in  opposition  to 
the  charity. 

A  person's  name  had  been  submitted  to  the 
Master  as  a  new  trustee,  and  he  had  been  approved 
by  the  Master,  but  without  any  affidavit  of  his  re- 
spectability ;  such  an  affidavit  was  afterwards  pro- 
duced to  the  Lord  Chancellor,  and  no  objection  to 
his  respectability  was  made: — Held,  that  there  was 
no  ground  for  referring  the  appointment  back  to  the 
Master.     Re  Ludlow  Charities^  3  M.  &  Cr.  262. 

(F)  Jurisdiction  over. 

(a)  In  general 

If  the  spiritual  duties,  attached  to  a  charity,  be  not 
properly  performed,  application  for  redress  ought 
to  be  made  to  the  visitor  or  the  proper  spiritual 
authorities.  Attorney  General  v.  Crookf  5  Law  J. 
Rep.  (n.s.)  Ch.  239;  IK.  121 ;  Attorney GenenUy. 
SmythieSf  5  Law  J.  Rep.  (n.s.)  Ch.  247 ;  6  Ibid.  85 ; 
1  K.  289 ;  2  M.  &  Cr.  135. 

Directions  in  the  will  of  the  founder,  giving  the 
sole  government  and  management  of  a  charity  to  the 
visitors,  does  not  shut  out  the  jurisdiction  of  the 
Court  of  Chancery,  when  such  visitors  are  also  the 
trustees  of  the  charity  estates.  Attorney  General  ▼. 
Ztt66ocAr,  C.P.C.  15. 

(b)  On  Petition. 

The  legal  estate  of  charity  property  had  been 
vested  in  the  corporation  of  Newark  exclusively,  but 
the  management  of  the  charity  had  been  intrusted 
to  the  corporation  conjointly  with  other  parties. 
Disputes  arose  between  the  trustees,  who  had  been 
appointed  under  the  act  for  the  regulation  of  muni- 
cipal corporations,  and  the  town  council,  relating  to 
their  respective  right  to  interfere  in  the  charity. 
Directions  had  been  long  before  given  by  the  Court 
for  the  management  of  the  charity,  which  a  change 
of  circumstances  had  rendered  it  impossible  to 
comply  with.  A  petition  was  presented  by  the  new 
trustees,  praying  ^at  their  powers  and  duties  might 
be  declared,  and  all  proper  directions  given  for  the 
ftiture  management  of  the  property : — Held,  that 
the  case  was  not  within  the  56  Geo.  3,  c.  101,  and 
that  the  Court  could  not  therefore  interfere  in  a  sum- 
mary way  by  petition,  but  that  an  information  was 
necessary  to  give  jurisdiction.  Re  Newark  Charities, 
6  Law  J.  Rep.  (n.s.)  Ch.  216. 

The  Court  has  no  jurisdiction  to  decide  upon  a 
petition  presented  under  52  Geo.  3,  c.  101,  where 
the  parties  claim  adversely  to  each  other.  Re  Dean 
Clarke's  Charity,  8  Sim.  35. 

Under  the  act  52  Geo.  3,  c.  101,  the  Lord  Chan« 
cellor  has  no  jurisdiction  to  entertain  an  appeal 
from  an  order  made  by  the  Master  of  the  Rolls  under 
that  act  Re  Royston  Grammar  School,  9  Law  J.  Rep. 
(N.8.)  Ch.  250. 

New  trustees  of  a  charity  were  appointed  under 
the  Municipal  Corporation  Act   The  trustees  after- 
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wsrds  presented  ft  petition  under  the  52  Geo.  3, 
c  101,  gtating  that  it  was  doubtful  whether  the  legal 
estate  in  the  charity  property  was  vested  in  them, 
and  that  the  town  conncil  claimed  certain  powers 
adrersely  to  the  trustees,  and  raising  several  other 
doubtful  and  difficult  questions  relating  to  the  cha- 
rity:— Held,  that  the  Court  had  no  jurisdiction  to  de- 
cide questions  of  such  a  nature  upon  petition.  Re 
PhUUpoWs  Charity,  8  Sim.  381. 

In  a  case  where  the  numbers  of  the  trustees  of 
a  charity  had  been  fixed  by  the  founder,  it  was  held, 
on  the  application  of  the  Attorney  General,  by  pe- 
tition under  the  act  of  the  59  Geo.  3,  c.  81,  that  the 
Court  had  no  jurisdiction  to  direct  a  reference  to 
the  Master  to  consider  whether  any  addition  should 
be  made  to  the  number  of  the  trustees  of  a  charity, 
the  certificate  of  the  commissioners  under  that  act 
not  relating  to  the  appointment  of  trustees.  Re 
Siorey*9  Chanty,  9  Law  J.  Rep.  (n.8.)  Ch.  93. 

Where  there  are  parties  claiming  adversely  the 
right  to  administer  the  funds  of  a  charity  estate,  the 
Court  has  no  jurisdicdon  upon  petition  under  the 
staL  52  Geo.  3,  c.  101,  to  determine  the  powers  and 
duties  of  the  parties.  Re  West  Retford  Charities, 
8LawJ.Rep.(N.8.)Ch.317i  10  Sim.  101. 

(c)   Visitor, 

It  is  the  province  of  the  visitor,  and  not  of  this 
Court,  to  see  to  the  due  performance  of  his  duties, 
by  the  master  of  a  hospitaL  Attorney  General  v. 
SmUhiee,  6  Law  J.  Rep.  (m.8.)  Ch.  35;  1  K.  289; 
2  M.  &  Cr.  135. 

Effect  of  long  and  undisturbed  possession  in  in- 
fluencing the  decision  of  a  visitor,  in  a  case  where 
the  right  may  be  doubtful.  Re  DoumtHg  College,  2 
M.&Cr.642. 

(G)  Pleading  and  Practice. 

{^Attorney  General  v.  St.  John's  CoUege,  3  Dig. 
Law  J.  142;  7  Sim.  241.] 

Hie  Court  has  not  the  power  of  taking  into  its 
conrideration,  whether  an  information  be  beneficial 
or  not  to  the  objects  of  the  charity  ;  but,  by  its  ab- 
solute power  over  costs,  the  Court  has  the  means  of 
checking  parties  filing  useless  informations,  though 
such  informations  have  been  sanctioned  by  the  At- 
torney General 

Where  a  useless  and  improper  information  has 
been  filed,  the  Court  cannot  refuse  a  decree,  but 
will  first  communicate  with  the  Attorney  General, 
that  he  may  have  the  opportimity  of  deliberately 
considering,  whether  he  thinks  it  desirable  for  the 
interests  of  the  public  that  the  proceedings  should 
be  carried  on. 

In  their  answer  to  an  information,  seeking  an  ac- 
count of  monies  bequeathed  to  them  for  charitable 
purposes,  a  company  stated  their  belief,  that  they 
had  been  deprived  of  the  fund,  by  forced  loans,  and 
public  exactions,  during  the  political  troubles  in  the 
17th  century,  but  that  they  had  since  voluntarily 
continued  the  payments:  —  Held,  that  they  were 
entitled  to  an  inquiry  before  the  Master,  as  to  these 
circumstances.  Attorney  General  v.  Merchant  Tai- 
lors Company,  5  Law  J.  Rep.  (n.s.)  Ch.  62. 

A  testator,  about  1568,  directed  a  sum  of  1042.  to 
be  paid  every  twenty-four  years  to  the  Corporation 
of  Cambridge,  upon  condition  to  pay,  at  Michael- 
mas next  after  the  receipt  of  the  sum,  to  poor  young 


men  of  the  town  of  Cambridge  the  sum  of  lOOA; 
that  is,  to  each  of  them  25L,  taking  security  for  the 
repayment.  The  corporation  had  received  790/. 
more  than  they  had  so  advanced ;  having  made  no 
loans  betwen  1757  and  1828.  In  each  of  the  years 
1828  and  1834  four  loans  were  made.  The  infor- 
mation was  filed  in  1833.  The  corporation  were 
decreed  to  make  good  the  sum  of  7dOL,  with  inter- 
est, at  51,  per  cent  from  1828. 

An  inquiry,  whether  the  corporation  had  any 
property  applicable  to  the  payment  of  the  money 
due  from  them,  was  refused.  Attorney  General 
V.  Cambridge  (Corporation),  5  Law  J.  Rep.  (n.s.)  Ch. 
357. 

The  relators,  in  an  information,  failed  in  their 
principal  charges  against  the  trustees  of  a  charity, 
though  they  succeeded  in  obtaining  a  reference  for 
a  scheme,  and  the  appointment  of  additional  trus- 
tees. The  Court  dismissed,  with  costs,  such  part  of 
the  information  as  failed ;  and  refused  to  allow  the 
relators  the  costs  of  the  parts  relating  to  the  scheme, 
and  the  appointment  of  new  trustees ;  but  reserved 
all  subsequent  costs,  until  the  cause  came  on  for 
further  directions.  Attorney  General  v.  CuUum, 
5  Law  J.  Rep.  (n.s.)  Ch.  220  ;  1  K.  104. 

A  petition  under  the  act  of  52  Geo.  3,  c.  101,  not 
strictly  complying  with  forms,  will  be  taken  off  the 
file,  though  an  order  has  been  made  on  it. 

An  irregular  petition  may  be  taken  off  the  file  on 
motion. 

A  petition  under  this  act  must  be  presented  by 
two  or  more  persons,  and  must  be  signed  by  them 
in  the  presence  of  their  solicitor,  and  allowed  and 
certified  by  the  Attorney  or  Solicitor  General.  In 
re  Dovenby  Hospital,  5  Law  J.  Rep.  (n.s.)  Ch.  212 ;  1 
M.&Cr.279. 

Where  property  has  been  administered  and  ap- 
plied without  complaint,  according  to  an  uniform 
course  of  management,  for  a  long  series  of  years,  tlie 
Court  will  not,  by  an  interlocutory  order,  disturb 
the  possession  on  the  ground  that  such  application 
is  a  breach  of  trust,  unless  it  is  perfectly  clear  that 
the  party  in  whom  the  property  is  vested  is  a  mere 
naked  trustee,  and  has  not  any  of  the  rights  or  inter- 
ests of  an  owner. 

A  motion  for  the  appointment  of  a  receiver  of  the 
estates  vested  in  the  Irish  Society,  at  the  instance 
of  one  of  the  London  companies,  claiming  a  benefi- 
cial interest  in  the  income  of  the  estates,  was  there- 
fore refused.  Skinners  Company  v.  the  Irish  Society, 
IM.&Cr.  162. 

Where  a  decree  in  a  charity  information  was  under 
prosecution  in  the  Master's  office,  and  the  defen- 
dants had  been  refused  permission  to  attend,  leave 
was  granted  on  petition  to  persons  who  were  not 
parties  to  the  suit,  to  intervene  in  the  proceedings 
before  the  Master,  tlie  peculiar  character  and  posi- 
tion of  the  relators  appearing  to  render  them  inca- 
pable of  adequately  protecting  the  interests  of  all 
the  objects  of  the  charity. 

Two  distinct  sets  of  petitioners,  each  shewing  a 
primd  facie  claim  to  intervene,  having  applied  for 
that  purpose,  the  Court  permitted  both  of  them  to 
att^id  the  Master,  on  the  understanding  that  only 
one  bill  of  costs  should  be  allowed  against  the  cha- 
rity estate.  Attorney  General  v.  Shore,  1  M.  &  Cr.  394. 

Jurisdiction  of  the  Court  in  regulating  the  ma- 
nagement of  free  schools,  and  controuling  the  con- 
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duct  of  the  schoolmasten  of  such  charitable  founda- 
tions. 

Before  the  statute  of  1  W.  &  M.  c.  21,  a  Com- 
mifision  of  Charitable  Uses  could  not  be  issued 
by  Commissioners  of  the  Great  SeaL  A  decree  of 
commissioners  of  charitable  uses,  made  during  the 
Commonwealth  in  1649,  when  there  was  no  Lord 
Chancellor  or  Lord  Keeper,  was  therefore  held  upon 
an  appeal  to  be  a  nullity.  Attorney  General  v. 
AtherHon  Free  ScJtool,  8  M.  &  K.  544. 

A  certificate  of  the  Attorney  General  submitting 
terms,  upon  a  compliance  with  which  all  further  pro- 
ceedings in  an  information  should  be  stayed,  was 
adopted  by  the  Court  Attorney  General  v.  Fish* 
mongers  Company,  C.P.C.  85. 

Where,  upon  an  information  filed  for  the  adminis- 
tration of  a  charity  estate,  the  case  proved  by  the 
relators  was  sufficient  to  induce  the  Court  to  curect 
a  scheme,  and  to  order  the  legal  estate  of  the  charity 
lands  to  be  got  in,  but  the  information  contained 
false  charges  against  the  existing  trustees  of  cul- 
pable mismanagement  and  breaches  of  trust,  the 
Court  dismissed  the  latter  part  of  the  information 
with  costs,  and  gave  the  relators  no  costs  up  to  the 
hearing,  as  to  Siat  part  of  the  information  which 
was  not  dismissed. 

SembU — That  where  the  relief  obtained  on  an  in- 
formation relative  to  a  charity  might  have  been 
obtained  on  petition,  the  Court  will  give  no  costs  to 
the  relators  up  to  the  hearing.  Attorney  General 
V.  Holland,  7  Law  J.  Rep.  (n.8.)  Ex.  £q.  61 ;  2  Y. 
&  C.  683. 


CHARTER-PARTY. 

[See  Ship  and  Shipping.] 


CHIMNEY  AND  CHIMNEY-SWEEPERS. 

As  to  the  regulation  of  chimney-sweepers,  and  the 
construction  of  chimneys,  see  3  &  4  Vict.  c.  85 ; 
18  Law  J.  Stat  App.  14. 


CHURCH. 


[See  Churchwardens — Clergy — Crown — 
Rate,  Church-rate.] 

The  report  of  the  Ecclesiastical  Conamissioners  as 
to  episcopal  dioceses,  revenues,  and  patronage,  car- 
ried mto  effect  by  6  &  7  WilL  4,  c.  77 ;  14  Law  J. 
Stat  184. 

The  giving  of  notices  (except  those  which  are 
purely  ecclesiastical)  in  churches,  forbidden.  1  Vict 
c.  45;  15  Law  J.  Stat  102. 

The  commission  for  building  new  churches,  pro- 
longed for  ten  years.  1  Vict  c  75 ;  15  Law  J.  Stat 
147. 

The  fourth  report  of  the  Ecclesiastical  Commis- 
sioners carried  into  effect  8  &  4  Vict  c.  113;  18 
LawJ.  SUt278. 

The  holding  of  benefices  in  plurality  abridged ; 
and  provision  made  for  the  residence  of  the  clergy  by 
the  1  &  2  Vict  c.  106 ;  16  Law  J.  SUt  1 85. 

The  spiritual  services  of  parishes  apportioned  in 
certain  cases.  2  &  3  Vict  c  30 ;  17  Law  J.  Sut  63. 


Amendment  of  the  Church  Building  Acta,  1  &  S 
Vict  c.  107;  16XawJ.Stat211. 

Further  amendment  thereofl  3  &  4  Vict  c60; 
18  Law  J.  Sut  85. 

The  statutes  3  &  4  Will.  4,  c.  87,  and  4  &  5 
WilL  4,  c.  90,  relating  to  the  temporalities  of  the 
church  in  Ireland  amended  by  the  6  &  7  WilL  4, 
C.99;  14  LawJ.  Sut  229. 

The  several  acU  relating  thereto,  further  amended 
by  3  &  4  Vict  c.  101 ;  18  Law  J.  Stat  159. 

The  sUtute  1  Geo.  2,  for  the  encouragement  of 
building  of  chapels  of  ease  in  Ireland,  amended, 
and  the  objects  thereof  facilitated  by  6  &  7  WilL  4, 
c31;  14  Law  J.  Sut  84. 

Ecclesiastical  districto  may  be  assigned  to  chapels 
in  certain  cases.  2&3Victc49;  l7LawJ.Sutl2& 

Amendment  of  the  law  as  to  Queen  Anne's  Bounty. 
3  &  4  Vict  c.  20 ;  18  Law  J.  SUt  25. 

IHichardt  t.  Maccle^eld,  3  Dig.  Law  J.  143 ;  7 
Sim.  257.] 

Prayers  for  the  dead  are  not  prohibited  by  the 
Church  of  England.  Breektv,  Woo{frey,  1  Curt  880. 

Lord  Fairfax,  by  a  codicil  to  his  wul,  in  the  year 
1671,  gave  all  his  tithes  of  Bilborough  in  fee  (sub- 
ject to  an  esUte  therein  for  the  life  of  R  S)  to  H  F, 
and  his  heirs  and  assigns,  to  the  use  of  a  preaching 
minister,  there  to  be  nominated  by  the  said  H  F 
and  his  heirs.  The  heir  of  H  r  conveyed  the 
tithes  with  other  property  to  trustees  for  sale,  for 
payment  of  his  debts,  and  they  were  accordingly 
sold  and  conveyed  by  the  said  trustees  in  1716  to 
R  F  and  J  H,  and  their  heirs,  on  trust  as  to  the 
tithes  to  the  use  of  a  preaching  minister,  to  be  nomi- 
nated by  R  F  and  his  heirs.  J  H  (who  was  only 
trustee  for  R  F)  surviving  R  F,  became  seised  of 
the  legal  estate,  and  his  descendanU  continued  so 
seised  until  1826,  when  his  heir-at-law  conveyed 
the  said  tithes  upon  the  original  trusU  to  T  L  F, 
the  heir  of  R  F.  T  L  F  had,  in  1821,  nominated 
B  E  the  preaching  minister  of  Bilborough : — Held, 
in  a  suit  by  T  L  F  and  B  £  for  an  account  of 
tithes,  that  this  was  a  valid  nomination  of  B  £. 
Holdeworth  v.  Fairfax,  3  CL  &  F.  115 ;  9  BIL  (va) 
882. 

The  deanery  of  Exeter  was  founded  and  endowed 
by  the  bishop  of  that  diocese  in  1225.  It  had  been 
the  practice,  since  that  foundation,  for  the  bishop  to 
issue  his  licence  to  the  chapter  to  elect  a  dean;  and 
the  chapter  then  elected  him ;  and  the  bishop  con- 
firmed the  election,  upon  which  thedean  was  installed. 
In  1559,  Queen  Elizabeth  issued  letters  recoMswii- 
datory,  in  favour  of  a  particular  individual,  who  was 
elected  by  the  chapter.  The  same  course  ap- 
peared to  have  been  pursued  in  some  other  in- 
sUnces,  until  the  reign  of  Car.  2,  who  granted 
the  deanery  by  letters  patent;  but  the  chapter 
elected  his  grantee  as  before.  Since  that  time,  the 
Crown  has  regularly  issued  iU  letters  patent,  grant- 
ing the  deanery  as  of  full  right ;  but  the  bishop 
has  always  given  licence  to  elect,  and  the  chapter 
has  elected  die  nominee  of  the  Crown.  In  1839,  the 
Crown  issued  letters  patent,  granting  the  deanery  to 
T  O.  The  chapter  aUeged  that  they  could  not  pro- 
ceed to  his  election,  as  he  was  not  qualified,  accord- 
ing to  the  sututes  and  usage  of  the  cathedral,  not 
bemg  a  canon  residentiary.  An  act  was  pused 
removing  that  disability.  The  Crown  then  issued 
letters  recommendatory  in  favour  of  the  same  indi- 
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TidoaL  The  chapter,  on  receMng  flie  Ushop'g 
licence,  elected  another  party.  Rule  for  a  manda- 
mus to  elect  the  party  recommended  by  the  Crown, 
discharged,  on  the  ground,  that  the  right  of  election 
was  in  Uie  chapter,  and  that  it  was  not  shewn  that 
the  Crown  possessed  the  right  claimed  by  it — ^namely, 
that  of  recommending  the  party  whom  the  chapter 
was  bound  to  elect.  But  if  the  right  claimed  was 
to  gtant  the  deanery  as  a  donative,  or  to  nominate 
absolutely,  then  quare  impedit  would  be  the  proper 
remedy.  Regina  v.  Exeter  (Chapter)^  9  Law  J.  Rep. 
(H.8.)aB.808;  12Ad.&£.512. 

Under  stat  58  Geo.  8,  c.  45,  s.  71,  the  inhabitants 
of  a  district  are  liable  for  twenty  years  to  the  in- 
cidental expenses  in  the  same  manner  as  to  the 
repairs  of  another  church.  Chetterton  v.  Farlar,  1 
Curt.  356. 

A  possessory  title  to  a  pew,  is  sufficient  against 
a  mere  intruder.  The  Court  will  decide  upon  the 
admissibility  of  a  plea  according  only  to  the  facts 
stated  therein.  Spry  v.  Floody  2  Curt  S66. 

The  rector  is  entitled  to  the  chief  seat  in  the 
chancel,  unless  it  be  prescribed  for  by  another. 
Ibid.  357. 


CHURCHWARDENS  AND  OVERSEERS. 

[See  Mandamus — Rate,  Church-rate — ^Witness, 

Competency.] 

(A)  Appointment. 

(B)  Rights  and  Duties. 

!C)  Liabilities. 
D)  Accounts. 


(A)  Appointment. 

The  parish  of  St  Andrew,  Pershore,  is  divided 
into  six  parts;  five  consist  of  distinct  chapelries, 
which  have  separate  chapels,  and  have,  as  far  as  can 
be  ascertained,  maintained  their  own  poor.  The 
other  part  is  subdivided  into  the  town  of  Pershore, 
and  the  hamlet  of  Pensham ;  the  extent  of  the  whole 
being  1,300  acres,  the  population  about  1,100. 
Pendiam  has  its  own  constable,  collects  its  own  high- 
way and  county  rates.  It  has  no  chapel,  but  supplies 
one  of  the  churchwardens  to  the  mother  church  in 
Pershore.  One  poor-rate  has  been  made  for  the 
whole,  and  for  a  great  many  years  there  has  been  one 
overseer  for  Pensham,  who  has  collected  one-third 
of  that  rate  from  the  hamlet,  and  paid  it  over  to  the 
joint  fund,  out  of  which  the  poor  have  been  main- 
tained in^scriminately : — Held,  that  Pensham  was 
not  a  separate  district,  and  did  not  appear  to  be 
unable  to  receive  the  benefit  of  the  statute  of  Eliza- 
beth :  and,  therefore,  that  an  appointment  of  over- 
seers for  it  separately,  was  .bad.  Regina  v.  Worces- 
terskire  (Jueticet),  7  Law  J.  Rep.  (n.8.)  M.C.  95 ;  3 
N.  &  P.  434. 

The  right  to  demand  a  poll  is  by  law  incidental 
to  the  election  of  a  parish  officer  by  shew  of  hands, 
where  there  is  no  special  custom  to  exclude  it 

A  demand  of  a  poll ,  on  the  election  of  a  parish  officer 
by  shew  of  hands,  is  not  void,  because  not  made  until 
after  the  chairman  has  declared  the  decision  by  the 
shew  of  hands. 

A  poll  was  demanded  to  be  taken  in  a  particular 
manner,  and  was  granted  and  taken ;  it  was  objected 
that  the  poll  was  not  demandable  at  all,  but  no  ob- 


jection was  made  to  its  being  taken  in  the  particular 
manner : — Held,  that  the  irregularity  in  the  point 
of  form  was  waived. 

The  58  Geo.  8,  c.  69.  is  prevented  by  the  8th 
section  from  affecting  the  powers  of  any  vestry 
holden  by  virtue  of  any  ancient  or  special  usage 
or  custom.  It  was  found  by  a  jury,  that  in  the 
parish  of  Paddington  the  churchwardens  are  to  be 
chosen  by  shew  of  hands,  but  that  no  poll  had  ever 
be«i  demanded: — Held,  that  this  was  no  special 
usage  or  custom  within  ^e  meaning  of  that  section. 

The  5  Oeo.  4,  c.  cxxvi.  s.  10,  a  local  act  for 
regulating  the  parish  of  Paddingrton,  provided,  that 
the  election  of  churchwardens  should  be  conducted 
in  such  manner  as  had  been  usual  in  the  same  pa- 
rish. This  passed  six  years  after  the  58  Geo.  3, 
which  had  taken  effect  in  that  parish;  and  therefore 
it  was  held,  that  the  mode  of  election  of  church- 
wardens therehi,  is  now  by  shew  of  hands,  if  no  poll 
be  demanded ;  and  if  it  be,  then  by  poll  to  be  taken 
by  plurality  of  votes,  according  to  the  latter  statute. 
Held,  also,  that  that  provision  in  the  local  act  applies 
to  the  usual  and  customary  mode  de/actOf  inde- 
pendently of  its  conformity  with  the  general  law. 
Campbell  y.  Mound,  (in  error),  6  Law  J.  Rep.  (n.s.) 
M.C.  145;  5Ad.&E.865;  1N.&P.558. 

To  sustain  an  averment  in  a  declaration  for  a  libel, 
that  the  plaintiff  was  appointed  assistant  overseer, 
it  is  not  necessary  to  prove  that  he  was  elected  by 
the  inhabitants  of  the  parish  in  vestry  assembled, 
according  to  59  Geo.  3,  c.  12,  s.  7,  and  that  three 
days'  notice  of  the  holding  of  such  vestry  was  given, 
pursuant  to  58  Geo.  3,  c.  69,  s.  1 ;  but  the  produc- 
tion of  a  warrant  of  appointment,  under  the  hands 
and  seals  of  two  Justices,  and  proof  that  the  plain- 
tiff acted  as  assistant  overseer,  is  sufficient  primd 
facie  evidence  that  he  was  legally  appointed. 

An  averment,  in  an  action  for  a  libel  bvan  assistant 
overseer,  that  the  plaintiff  passed  and  verified  on 
oath  his  accounts,  is  supported  by  the  production  of 
accounts,  headed  in  the  names  of  the  overseers,  if 
it  appear  that  the  plaintiff  received  all  monies  and 
made  all  disbursements,  and  that  the  overseers  never 
interfered  with  the  accounts. 

It  is  the  duty  of  an  assistant  overseer,  who  is  bound 
to  perform  the  ordinary  duties  of  the  overseers,  to 
verify  his  accounts  on  oath;  and,  therefore,  to 
charge  him  with  having  committed  perjury  in  the 
verification  of  such  accounts,  is  libellous.  Cannell 
V.  Curtis,  5  Law  J.  Rep.  (n.8.)  C.P.  43 ;  2  Bing.  N.C. 
228;  2SC.379. 

The  rector  of  the  parish  has  a  right  to  preside  at 
a  vestry  meeting,  holden  for  the  election  of  church- 
wardens ;  and,  as  presiding  officer,  of  himself  to  fix 
the  time  and  place  for  taking  the  polls,  and  for 
their  adjournment,  if  any  should  become  necessary. 
Regina  v.  St,  Mary^  Lambeth  (Churchwardens),  9 
Law  J.  Rep.  (n.s.)  M.C.  113. 

A  Quaker  having  been  elected  churchwarden,  the 
Court,  under  the  circumstances,  declined  to  compel 
him  to  take  upon  himself  the  functions  of  the  office. 
Adey  V.  Theobald,  1  Curt  447. 

(B)  Rights  and  Duties. 

A  churchwarden  has  a  right  to  continue  a  suit, 
properly  instituted  by  him  whilst  in  office,  after  his 
office  is  determined.  Marriott  v.  Tarpley,  7  Law  J. 
Rep.  (n.8.)  Ch.  245 ;  9  Sim.  279. 
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die  imresdnent  of 

of  lands  ioU  bj  §nfSm  in 

far  the  bcnc&  of  the  poor  of  the  pvuh,  to 

■iiiMWiin  mder  a  local  imivovenienft  act,  as 

lands  are  Tcsled  in  the  chiuchwanicns  and 

under  59  Gcol  3,  c  12.  Ex  parte  Amm€$iey^ 

CLawJ.Rei».(9^)Ex.£4|.81;  2Y.&C.35a 

FredkoU  and  eo|yjlftDkl  estates  had  been  rested  at 
ffieicnt  times  in  tnutecs,  in  tmst  far  the  repair  of 
the  chnreh  and  the  rdief  of  the  poor  in  a  paiticuUr 
pariah,  far  binding  one  poor  boj  apprentioe,  lor  in- 
atmcting  the  poor,  and  for  other  charitable  pmposcs 
in  the  same  parish: — field,  that  these  estates  were 
not  rested  in  the  dmrchwardcns  and  orcraeen  of 
the  porish^nnder  the  statnte  of  59  Gcol  3,  c  12. 

that  itatnte,  the  dinrch- 
and  orcisuirs  are  empooeied  to  hold  copy- 

r.Lemm,  6  Law  J. 
Rep.(XJ.)Cka04;~ftSim.3d6:  C.P.C.51. 

59  Gcol  S.  c  12.  jypiies  Is  fre^old 
fiar  a  parish ;  bat  free- 
hold las^  heid  npon  ycrisi  trasts  for  a  parish,  and 
rof  jhnM  lands,  are  not  within  chat  sratntr,  and  are 
not  therefore  rested  in  the  chufchwardais  and  orer- 
aeers.  Ke  Rmidh^mm  Ck^iHts^  7  Law  J.  Rep.  (3C.s.) 
Ch.«4:  ftSim.6:ia. 

Stmhif,  that  chnrehwaricM  and  orcncers  baring 
as  eoiporate  seal,  hare  no  power  to  execntea  power 
of  attonej.  anthoriring  a  party  to  cootinne  to  re- 
eetre  the  diridends  of  stoclu  notwithstanding  line- 
tnilism  in  the  ■amber  and  identity  of  the  membeis 
of  the  corpotataoB.  Erpviv^a«s^,  6LawJ.  Repi 
(x^)£x.E4|.ftl:  2Y.&C.S56. 

Q^rrr— -Can  the  ^urrbwardoks  and  orcrsecis 
mcttswe  chuch  lands  under  the  59  Gcol  S,  c.  12? 
Wrtmck  r.  U^  6  Law  J.  R^  {S^)  C.P.  193 ;  3 
BiM.  N.C.  672 :  4Sc381. 

Tlw  orcnecrs  and  churdiwardeBS  hare  not,  by 
tho  acts  13  Gcok  3.  r.  78,  and  53  Gca  3,  c  69,  any 
fecial  ptOMftT  in  the  surrcTor's  boohs  of  accounts, 
•0  as  to  enaiiUe'thtm  to  maintain  trorer  against  the 
•«rr«vor«  who  has  tone  out  of  office*  and  who,  on 
demana.  has  wfused  to  deUrer  up  the  books.  ^dd»- 
jsa  V.  Iib«a«<.  5  Law  J.  Re^  ^N.s.)  K.B.  152:  4  Ad. 
j»K.799;  6N.&M.422;  7a*P.2S5. 

If  it  bo  made  to  appear,  that  a  considerable  number 
•f  tb«  parisKionen  are  desurous  of  baring  a  restry 
valltd«  and  ther  ar«  unable  to  call  a  rvstry,  from  the 
rr(\t»al  of  the  Vwinister  and  churchwardens  to  aid 
th^m  in  diMWjr  «v  the  Court  will  grant  a  mandamus  to 
th«  wxiiiistw  and  cburrhwaidens  to  conrene  a  restry. 
Whtw  a  Tt^uisitiMi  had  been  diiccted  to  the 
f»hMn*hwanl<^n5«  t\»  osU  a  n^^ting  for  such  election, 
wbu*b  ihoY  d«^  Uuctl  tx»  dts  on  the  eround,  that  the 
ntiiU!«ti»r  b*d  rvt\i*«l  Ki»  ctw»cnt»  alleging  the  rights 
wt  i^l^'ti^m  t«  b*  itt  hiov^elt;  Stmhh^  per  Lord  Dcn- 
wmi\»  i\Ju  wi  wotuw  tW  a  mandamus  to  bold  such 
rU*^  hoiu  «J^*t  the  demami  and  refusal  were  suffi- 
vu'nl  t^»  warit\nl  *w  aiu»Uostiin\  for  a  mandamus 
h*  the  wUiuMer  and  vKur\*h^«rvle«s»  JUx  r,  ^akt 
m«i«t*>f  v<'^«">'^»'^*>^«^^'^  I.SW  J.  Rep.  VS»s»)  M.U 
U,  A  \d  .^K.»\S»i  IN  C^  »'-^<^  ^  ., 

t\w  \\\\\w\\  *M^  %baHwartien*  *^r«  U^wnship  are 
m^l  s»^w^s  iii.a  the  |HHMr  sxf  that  tx»wn»hi^  •»«  need 
^^^^\  n\^s\  \\w  n*M^.v  of  m\  am^Uoation  h^r  an  wd^r  ^ 


sodia  notice  must  be  signed  by 
afl  the  oreneers. 

The  Court  will  not  take  judicial  notice  of  the 
doties  and  powers  of  an  assistant  oreneer.  Rex  r. 
NerABidmgefTerkMkire  {JmstUm),  6  Law  J.  Rep. 
(V.S.)  H.C.  110;  6  Ad.  &  £.  863;  2  N.  &  P. 
103. 

In  ejectment  by  churchwardens  and  oreraeerB,  on 
demises  laid  after  stat  59  Gea  3,  c.  12,  it  appeared, 
that  the  defendants,  before  and  since  the  statute, 
had  paid  rent  to  the  successire  churchwardens,  and 
that  the  late  churchwardens  and  oreraeers  (^point- 
ed since  the  statute)  had  giren  a  proper  notice  to 
quit  Defendants  produced  a  lease,  made  before 
the  atatute,  for  fifty-nine  years,  to  parties  under 
whom  they  claimed,  purporting  to  be  made  with 
the  consent  of  the  ricar,  the  minority  of  the  aldermen 
and  burgesses  of  the  borough  of  R,  and  of  others 
die  inhabitants  of  the  parish,  whose  names  were 
subscribed  to  a  memorandum  on  the  back  of  the 
lease  expressing  such  consent  The  churchwardens 
were  the  demising  parties,  and  the  rent  was  made 
payable  to  them  and  their  successors  for  the  time 
bemg.  The  premises  were  described  9M  belonging 
to  the  parish  church.  On  a  special  case  stating 
these  (acts : — Held,  that,  notwithstanding  the  con- 
sent expressed  as  abore,  the  premises  must  be  taken 
to  hare  been  parish  property,  demised  by  the  church- 
wardens 9z  soch ;  and,  consequently,  that  the  lease 
passed  no  legal  interest  in  the  term,  and  the  present 
churchwardens  and  orerseers  might  treat  the  lessees 
ss  tenants  from  year  to  year : — Held,  further,  that 
a  parishioner,  liable  to  poor's  rate,  was,  at  common 
law,  a  competent  witness  for  the  plaintiff  in  such 
action,  no  eridence  being  given  that  the  premises 
were  of  any  annual  value  beyond  that  at  which  they 
were  demised.  Doe  d.  Hohht  or  Higgt  y.  CockeUt  4 
Ad.  &  £.  478;  6  N.  &  M.  179. 

An  order  of  Justices  for  the  payment  of  a  church- 
rate  under  53  Gea  3,  c.  127,  made  on  the  complaint 
of  churchwardens  d!e/acto  though  notd!e^'»re,  is  good; 
and  their  jurisdiction  is  not  ousted  by  the  &ct  of  a 
suit  baring  been  commenced  for  the  rate  in  the 
Consistoriid  Court  by  the  churchwardens,  where  the 
suit  had  been  abandoned  before  the  complaint  wss 
made.  Regima  y.  St.  Clement^  Iptmeh  {Justices),  3  P. 
3ED.481;  12Ad.&£.l77. 

The  buildings,  lands,  and  hereditaments  belonging 
to  a  parish,  remain  vested  in  the  churchwardens  and 
orerseera,  under  59  Geo.  3,  c  12,  s.  17,  notwithstand- 
ing the  subsequent  enactments  of  the  4  &  5  WilL  4, 
c  76,  and  5  &  6  WilL  4^  c.  69. 

A  conveyance  was  nude  by  deed  to  the  defen- 
dant, of  "  ul  that  messuage  or  tenement  formerly 
used  as  the  psrish  workhouse,  but  now  occupied 
by  W  W,  and  all  those  fifteen  cottages  with  smaU 
gardens  thereto  annexed^  now  in  the  occupation  of, 
&c.,  with  the  appurtenances  thereunto  belonging." 
The  property  was  sold  by  auction  under  an  order 
of  the  Poor  Law  Commissioners ;  and,  in  the  con- 
ditions of  sale,  it  was  described  as  "  all  that  mes- 
suage or  tenement,  &c.  (as  above),  except  one  rood 
and  seventeen  poles  lyii^  near  and  adjoining  the 
above-mentioned  messuage,  lately  used  as  a  parish 
workhouse": — Held,  that  these  conditions  and  oral 
declarations  of  the  defendant  as  to  the  extent  of  his 
purchase,  were  not  admissible,  to  shew  that  the 
workhouse  garden  did  not  pass  by  the  conveyance. 
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Dot  (L  Norton  T.  Webster,  9  Law  J.  Rep.  (n.8.)  Q.B. 
373;  12  Ad.  &E.  442. 

(C)   LlABIUTIES. 

The  Court  refused,  at  the  instance  of  the  over- 
seers of  one  pariah,  to  compel  the  overseers  of  an- 
other parish  to  produce  an  indenture  of  apprentice- 
ship to  the  Commissioners  of  Stamp!,  in  order  to 
have  as  assignment  indorsed  thereon  stamped,  to 
enahle  it  to  he  prodaced  in  evidence  on  a  trial  as  to 
the  settlement  of  the  apprentice.  Rex  v.  Weston  or 
Wettoe  {Overseers),  6  Law  J.  Rep.  (n.s.)  M.C.  61 ;  5 
Ad.  &E.786;  1N.&P.222. 

By  an  agreement,  duly  stamped  with  a  demise 
stamp,  and  dated  the  25th  of  February  1782,  E  S 
agreed  to  demise  and  let  certain  premises  to  a  com- 
mittee, in  trust  for  the  inhabitants  of  die  parish  of 
H,  to  hold  from  the  25th  of  March  then  next,  for 
the  term  of  ninety-nine  years,  at  a  certain  yearly 
rent  of^  &c.,  payable  half-yearly ;  and  the  committee 
agreed  to  pay  th^  rent,  and  keep  the  premises  in 
repair  during  the  term.  It  was  further  agreed,  that 
a  lease  should  be  prepared  and  executed  on  or  before 
the  1st  of  January  then  next,  with  covenants  and 
agreements,  pursuantto  the  present  contract,  and  such 
other  general  clauses  as  are  usually  contained  in 
leases,  with  a  proviso  enabling  the  committee,  or  the 
major  part  of  them,  or  their  successors,  at  their 
option,  to  purchase  the  premises  at  a  price  fixed. 
No  lease  was  executed.  The  premises,  from  the 
date  of  the  agreement,  were  used  as  a  poor-house 
for  the  parish  of  H,  and  the  churchwardens  and 
overseers,  for  the  time  being,  of  H,  paid  the  rent  to 
£  S  and  his  representatives.  In  an  action  against 
the  parish  officers  for  the  time  being  of  H,  for  non- 
repair  of  the  premises : — Held,  first,  that  the  agree- 
ment might  properly  be  declared  upon  as  a  demise 
for  a  term, which  was  then  unexpired;  and,  secondly, 
that  the  defendants  were  liable,  by  virtue  of  the 
statute  59  Geo.  3,  c.  12.  Alderman  y.  Neate,  8  Law  J. 
Rep.  (n.8.)  Exch.  89 ;  4  M.  &  W.  704. 

The  supply  of  a  single  article  to  one  pauper  by 
an  assistant  overseer  for  his  own  profit,  does  not 
render  him  liable  to  the  penalty  imposed  by  the  55 
Geo.  3,  c.  137,  s.  6.  Henderson  v.  Sherborne,  6  Law  J. 
Rep.  (N.8.)  M.C  28 ;  2  M.  &  W.  236. 

Though  an  indictment  for  larceny  cannot  be 
support^  against  a  churchwarden,  for  stealing  the 
bell- ropes  of  the  parish  church,  of  which  he  is  the 
churchwarden,  wlulst  he  fills  that  office ;  yet,  if  the 
declaration  in  an  action  for  slander,  allege  words, 
merely  imputing  to  him  that  he  stole  bell-ropes, 
and  he  obtain  a  verdict  thereon,  the  judgment  will 
not  be  arrested.  Jackson  v.  Adams,  5  Law  J.  Rep. 
(H.8.)  C.P.  79 ;  2  Bing.  N.C.  402;  2  Sc.  599. 

Articles  having  been  admitted  against  church- 
wardens for  making  a  new  footpath  across  a  church- 
yard, &C.,  an  allegation  in  reply,  pleading  facts,  shew- 
ing that  the  churchwardens  acted  bond  fide,  and  for  the 
benefit  of  the  parishioners,  rejected  as  not  setting  up 
a  kgai  drfienee,  Walter  v.  Mountague,  1  Curt  259. 

Articles  against  a  churchwarden  for  '*  quarrelling, 
ehiding,  and  brawling  by  words,"  and  for  **  smiting," 
pronounced  not  to  be  proved ;  but  no  order  made  as 
to  costs.     Cory  v.  Bryon,  2  Curt  396. 

In  an  action  against  an  overseer  for  a  penalty 
under  section  76.  of  the  Reform  Act,  2  Will.  4,  c.  45, 
for  wilfully  inserting  in  the  list  of  voters  the  names 


of  persons  not  entitled  to  vote,  it  is  not  essential  that 
the  defendant  should  have  acted  from  any  corrupt 
motive;  it  is  sufficient  if  he  has  acted  wilfully.  Tarr 
V.  M*Gahey,  7  C.  &  P.  380.  [Denman] 

Criminal  proceedings  against  churchwardens  for 
"  not  repairing  or  keeping  in  proper  order  the  parish 
church,"  and  "for  neglecting  and  disobeying  the 
lawful  orders  and  directions  of  the  archdeacon,"  the 
church  being  still  out  of  repair,  and  the  archdeacon 
having  ordered  the  same  to  be  repaired,  not  sustain- 
ed, there  being  no  proof  that  the  churchwardens  had 
personally  neglected  their  duty,  or  that  they  had 
wilfully  disobeyed  the  order  of  the  archdeacon. 
Qaare,  whether  a  civil  proceeding  might  not  have 
been  resorted  to.  Millar  v.  PaPmer,  1  Curt  540. 

Held,  that  to  justify  criminal  proceedings  against 
churchwardens  for  neglecting  to  repair  their  parish 
church,  it  must  be  shewn,  that  they  have  been  guilty 
of  personal  and  wilful  neglect :  affirming  the  sentence 
of  the  Consistory  Court  of  London.  Ibid.  558. 

At  a  vestry  meeting  called  by  notice,  signed  by 
the  churchwardens,  for  the  purpose  of  making  a 
church-rate  for  the  repair  of  the  church,  a  resolution 
was  moved  and  seconded :  *'  That  this  vestry,  con- 
sidering church-rates  at  all  times  bad  in  principle, 
and  particularly  unjust  in  practice,  and  quite  un- 
called for  at  the  present  time,  resolved  to  adjourn  all 
further  consideration  of  the  subject  for  which  it  has 
been  called,  till  this  day  twelve  months,**  which 
resolution  was  carried.  Held,  that  one  of  the  church- 
wardens, in  having  voted  in  favour  of  the  resolution 
and  against  the  rate  proposed  {of  2d.  in  the  pound), 
was  not  guilty  of  any  ecclesiastical  offence,  it  not 
being  averred,  that  in  consequence  of  the  refusal  of 
the  rate,  the  church  was  still  out  of  repair.  Cooper 
V.  Wickham,  2  Curt  303. 

(D)  Accounts. 

By  the  50  Geo.  3,  c.  69,  s.  1,  it  is  enacted,  that 
churchwardens  and  overseers  shall,  within  fourteen 
days  after  other  overseers  shall  be  nominated  to 
succeed  them,  deliver  on  oath  before  two  Justices 
an  account  in  writing  of  all  sums  received,  &c.  by 
them,  during  their  year  of  office ;  and  such  Justices 
are  authorized  and  empowered,  if  they  shall  so 
think  fit,  to  examine  into  the  matter  of  such  ac- 
counts, and  to  disallow  unfounded,  and  to  reduce 
exorbitant  items : — Held,  that  these  words  rendered 
it  imperative  on  the  Justices  to  examine  (and  if 
necessary  to  disallow  or  reduce)  the  accounts,  when 
objections  were  made  to  any  part  of  them  by  any 
rated  inhabitant  at  the  special  Sessions.  And  where 
the  Justices  had  signed  and  allowed  such  accounts, 
after  verification  of  them  by  the  churchwardens  and 
overseers,  without  examining  into  them,  although 
certain  rated  inhabitants  objected  to  certain  items, 
the  Court  granted  a  mandamus  to  them  to  examine 
and  allow  the  accounts.  Regina  v.  Cambridge  {Jus^ 
««?#),  8Dowl.P.C.89. 

Overseers*  accounts  being  allowed,  and  an  appeal 
against  them  being  dismissed,  the  allowance  and 
order  of  Sessions  were  brought  up  hy  certiorari,  and 
one  item  appeared  to  be  for  the  expenses  of  defending 
an  appeal  against  overseers'  accounts.  The  Court 
quashed  the  allowance  and  order,  such  an  item  being 
bad  on  the  face  of  it,  inasmuch  as  no  supposable 
facts  could  justify  it  Rex  v.  Johnson,  6  Ad.  &  £2. 340 ; 
5  Law  J.  Rep.  (n.s.)  M.C.  129 ;  6  N.  &  M.  727. 


196 


CLERGY- COGNOVIT. 


CLERGY. 

[See  Church.] 
(A)  In  oknbral. 

(B)    LXASES  BT. 


(A)  In  oeneral. 

Act  for  the  better  enforcement  of  church  discipline. 
3  &  4  Vict  c.  86 ;  18  Law  J.  Stat.  1 18. 

As  to  the  officiating  in  Englxmd  or  Ireland  of  mem- 
bers of  the  Protestant  Episcopal  Church  in  Scotland 
and  the  United  States,  see  8  &  4  Vict  c.  33 ;  18  Law 
J.Sut40. 

Certain  parts  of  1  &  2  Vict  c.  108,  relating  to 
bishops'  visitations,  repealed  by  2  Vict  c.  9 ;  17  Law 
J.  Stat  9. 

The  laws  for  providing  residences  for  the  bene- 
ficed clergy  amended  by  1  Vict  c.  23,  and  1  &  2  Vict 
c.  29 ;  16  Law  J.  Stat  37  &  48. 

A  licence  granted  by  the  bishop  to  a  clergyman 
to  officiate  in  a  proprietary  chapel,  is  revocable  at 
the  will  of  the  bishop.  Hodgton  v.  DUUm,  2  Curt  388. 

Quare — What  are  the  rights  of  a  perpetual  cu- 
rate.    Sffry  V.  Floody  2  Curt.  357. 

To  a  declaration  upon  a  bill  of  exchange,  the  de- 
fendant pleaded  in  bar  of  the  action,  that  he  indorsed 
the  bill  after  the  passing  of  the  statute  57  Geo.  3, 
c.  99,  restraining  spiritual  persons  firom  being  occu- 
pied in  trade  or  dealing ;  that  the  plaintiffs  were  a 
banking  company,  in  which  certain  spiritual  persons 
were  members  and  partners,  occupied  in  the  trade  or 
business  of  bankers,  contrary  to  the  statute ;  and 
that  therefore  the  indorsement  and  promise  by  the 
defendant  were  void  in  law.  Held,  upon  demurrer, 
that  the  plea  was  good,  and  that  the  trade  or  business 
of  a  banker  was  within  the  intent  and  meaning  of 
the  statute.  Hally.  Franklin,  7  Law  J.  Rep.  (n.8.) 
£xch.llO;  3M.&W.259. 

(B)  Leases  bt. 

A  clergyman,  while  the  statute  of  13  Eliz.  c  20, 
was  not  in  force,  granted  an  annuity,  which  he 
charged  upon  his  living  in  London^  and  covenanted, 
tbat  if  he  exchanged  it  for  any  other  benefice,  he  would 
give  the  grantee  a  legal  charge  upon  the  same  for 
securing  the  annuity ;  and  that,  m  the  meantime, 
such  l>enefice  should  be  charged  with  the  payment 
thi*reof.  Prior  to  the  57  Geo.  3,  c.  99,  he  exchanged 
his  living  in  London  for  a  benefice  in  Yorkshire, 
hut  did  not  execute  any  deed,  charging  this  new 
living  with  the  annuity,  until  after  the  passing  of 
thtt  57  (ivn.  3,  c.  09:^  Held,  that  the  first  deed 
f.rifhUHl  a  good  equitable  charge  on  the  second  living 
from  thi*  thins  of  the  exchange,  and  that  the  57  Geo. 
B,  ti.  ilUf  did  not  prevent  that  equitv  from  fastening 
ttu  thf  iK'tv  living  I  and  in  a  suit  mstituted  by  the 
MiUuUHitt  against  the  clergyman,  and  subsequent 
ikfiiuitntrttUtrn,  who  had  had  notice  of  the  annuitant's 
tulf.  lUt  (Uturi,  at  the  hearing,  continued  a  receiver 
ttf  wu  N'tila  and  profits  of  the  living,  who  had  been 
ftu\nt\itltn\  \iy  an  lnU«rlocutory  order.  Metcalfe  v. 
ff^ff,  ( 4nUhhfffO$  a  Lftw  J.  llcp.  (K.B.)  Ch.  65;  1 
M  ki't.Hl, 

Wh^M  a  vh'Af  agrees  to  lease  the  vicarage  lands 
ff,f  H  ittiu  of  yfinrn  ahsolutely,  he  is  liable  for  a 
hf^^f  h  hf  \\\f  sgrM'tnent,  If  he  resign  before  theex- 
^ntnhtth  ttf  Ihf  l*'rrri.      Prirf  v.  fVUlhmM,  6  Law  J. 


Rep.  (N.S.)  Exch.  129 ;  1  M.  &  W.  6 ;  1  T.  &  G. 
197. 

Where  a  pernetual  curacy  has  been  augmented 
by  Queen  Anne's  Bounty,  a  lease  made  by  the 
curate  for  three  lives,  without  the  consent  of  the 
ordinary,  is  void. 

If  such  curate  be  within  section  1,  the  enabling 
section  of  32  Hen.  8,  c  28, — which,  temble,  he  is 
not, — ^he  is  also  within  section  4,  which  prevents 
parsons  and  vicars  from  making  leases,  without  the 
restrictions  required  at  common  law.  Doe  d.  Richard- 
ton  V.  ThomaSf  8  Law  J.  Rep.  (n.b.)  Q.B.  145 ;  9  Ad. 
&E.556;  1P.&D.578. 


CLERK  OF  THE  PEACE. 

The  clerk  of  the  peace  is  not  entitled  to  receive 
any  fee  firom  the  county  in  respect  of  persons  con- 
victed and  sentenced  to  hard  labour. 

The  clerk  of  session  of  the  gaol  delivery  at  New- 
gate claimed  from  the  treasurer  of  the  county  of 
Middlesex,  fees  under  the  5  Geo.  4,  c.  84,  upon  all 
felons  convicted  and  sentenced  to  be  transported. 
He  had  succeeded"  to  the  office  subsequent  to  the 
passing  of  that  act,  at  which  time  his  predecessor 
did  not  actually  receive  any  fee,  and  had  not  for 
many  years  previously,  although  the  fee  had  for- 
merly been  paid : — Held,  on  an  application  for  a 
mandamus  to  compel  the  payment  from  the  trea- 
surer of  the  county,  that  the  fee  had  not  ipso  facto 
ceased  to  be  payable,  but  that  the  writ  ought  to  issue, 
in  order  that  the  circumstances,  under  which  Uie 
payment  had  been  discontinued,  might  be  ascer- 
tained. Regina  v.  Baker^  7  Law  J.  Rep.  (na)  M.C. 
69;  7Ad.&E.502;  2N.&P.375. 


COAL. 


Certain  provisions  respecting  the  coal  trade  re- 
pealed by  6  &  7  Will.  4,  c.  109 ;  14  Law  J.  SUt  252. 


COGNOVIT. 

[See  Wabbant  op  Attobnky.] 

A  cognovit,  which  is  filed  may  be.  proved  by 
putting  in  an  examined  copy,  without  producing 
the  original,  and  the  subsciibing  witness  may  prove 
that  he  saw  the  party  sign  a  cognovit,  of  whidi  the 
paper  produced  is  a  copy.  Scott  v.  Lewis,  7  C.  &  P. 
347.  [ColeridgeJ 

A  cognovit  given  by  a  debtor  in  execution,  to 
secure  the  debt  for  which  he  is  in  execution,  in  con- 
sideration of  his  being  discharged,  is  a  valid  instru- 
ment, if  founded  upon  a  writ  sued  out ;  and  it  lies 
upon  the  party  impeaching  the  cognovit  to  shew 
that  no  writ  was  actually  sued  out  Shsnley  or  Skawi$ 
V.  ColweU,  9  Law  J.  Rep.  (n.s.)  Exch.  176 ;  6  M.  5c 
W.543;  8  Dowl.  P.C.  373. 

Where  the  attorney  attending  for  the  defendant 
declared  verbally  that  he  subscribed  the  cognovit  as 
the  defendant's  attorney : — Held,  a  sufficient  com- 
pliance with  the  ruleof  Hil.  term,  2  WilL 4,  s.  72 ;  and 
it  is  immaterial  that  the  defendant,  without  fraud, 
declares  a  party  to  be  his  attorney,  who  is  not  in 
fact  an  attorney.  Wallace  v.  Brockley,  5  Dowl.  P.C. 
695 :  8.  p.  Robinson  v.  Brookshank,  4  DowL  P.C. 
395. 


COGNOVIT— COMMON. 
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Where  the  party  acting  aa  the  attorney  of  the  de- 
fendant accompanied  the  son  of  the  plaintifi^  being 
clerk  to  his  attorney,  and  who  also  carried  the  cog- 
novit to  the  office  to  be  filed : — Held,  that  he  was 
not  so  disconnected  with  the  plaintiff's  attorney  as 
was  intended  by  the  1  &  2  Vict  c  1 10,  s.  9,  and  the 
Court  therefore  set  the  cognovit  aside.  Rice  v.  Lin- 
Head,  6  Sc.  895  ;  7  DowL  P.C.  US. 

Where  the  clerk  of  the  plaintiff^  at  the  request  of 
the  defendant,  procured  an  attorney  to  act  for  him, 
and  a  request  was  written  by  the  plaintififs  attorney 
on  the  margin  of  the  cognovit : — Held,  that  under 
the  circumstances,  the  party  not  having  had  an  op- 
portunity of  exercising  his  own  discretion,  the  in- 
strument was  invalid  under  1  &  2  Vict  c.  110, 
8. 9.     Barnes  v.  Pendrey,  7  DowL  P.C.  747. 

Where  the  attestation  described  only  the  party  as 
the  defendant's  attorney,  and  attending  at  his  re- 
quest, without  declaring  that  he  subscribed  as  such 
attorney : — Held,  not  a  compliance  with  the  1  &  2 
Vict  c  1 10,  s.  9.    Poole  v.  Hohbs,  8  Dowl.  P.C.  1 13. 

To  constitute  an  express  naming  of  an  attorney 
within  1  &  2  Vict  c.  110,  s.  9,  it  is  not  necessary 
that  he  should  be,  in  the  first  instance,  named  by 
the  party ;  a  recommendation  by  another,  and  an 
adoption  of  him  by  the  party,  will  suffice. 

A  cognovit,  given  by  an  infant,  authorizing  an 
attorney  to  appear  for  him,  and  confess  an  action 
brought  for  a  precise  sum,  and  containing  a  stipula- 
tion, by  which  the  party  bound  himself  not  to  bring 
any  writ  of  error,  held  bad  on  these  grounds :  1. 
that  an  infant  may  not  appoint  nor  appear  by  attor- 
ney ;  2.  nor  state  an  account ;  3.  nor  stipulate  to 
deprive  himself  of  a  right  OUher  v.  Woodroffe,  8 
Law  J.  Rep.  (n.8.)  Exch.  105  ;  4  M.  &  W.  650 ;  7 
DowL  P.C.  166. 

A  cognovit  actionem  must  be  executed  in  the  pre- 
sence of  an  attorney  named  by  the  defendant,  and 
attending  on  his  behalf,  and  who  is  not  the  attorney 
for  the  plaindfil  Mason  v.  Kiddle  or  Riddle,  9  Law 
J.  Rep.  (n.8.)  Exch.  87 ;  5  M.  &  W.  513  ;  8  DowL 
P.C.  207. 

If  a  cognovit  contains  a  stay  of  judgment  till  the 
debt  and  taxed  costs  are  paid  on  a  day  specified, 
judgment  entered  up  after  that  day,  but  before  the 
plaintiff  has  taxed  the  costs  and  notified  their 
amount  to  the  defendant,  is  irregular.  Booth  v. 
Parker,  7  Law  J.  Rep.  (n.s.)  Exch.  5  ;  3  M.  &  W.  54 ; 
6  DowL  P.C.  87. 


COIN  AND  COINING. 

To  convict  a  prisoner,  under  the  stat  2  Will.  4, 
€.  34,  8. 10,  of  the  felony  of  having  in  his  possession 
a  mould,  upon  which  was  impressed  the  resemblance 
of  the  obverse  side  of  a  shilling,  the  jury  must  be 
satisfied  that,  at  the  time  the  prisoner  had  it  in  his 
possession,  the  whole  of  the  obverse  side  of  the  shil- 
ling was  impressed  on  the  mould;  a  part  is  not 
tnfficient  Rex  v.  Foster,  7  C.  &  P.  494.  [Patteson] 

But  on  an  indictment  on  that  statute,  for  the 
felony  of  making  a  mould  '*  intended  to  make  and 
impress  the  figure  and  apparent  resemblance  of  the 
obverse  side"  of  a  shilling,  it  is  sufficient  to  prove 
that  the  prisoner  made  the  mould,  and  a  part  of  the 
impression,  though  he  had  not  completed  the  entire 
impression.     Ibid.  495. 

Where  one  of  two  persons  in  company  utters 

Digest,  1835—1840. 


counterfeit  coin,  and  other  counterfeit  coin  is  found 
on  the  other  person,  they  are  jointly  guilty  of  the 
aggravated  offence,  under  2  Will.  4,  c.  34,  s.  7,  if 
acting  in  concert  and  both  knowing  of  the  possession. 
Regina  v.  GerrUh,  2  M.  &  R.  219.  [MauleJ 

The  giving  of  a  piece  of  counterfeit  coin  in  cha* 
rity.  Is  not  an  uttering,  within  the  statute  2  WilL  4, 
c.  34,  s.  7,  although  Sie  person  may  know  it  to  be 
counterfeit ;  as,  in  cases  of  this  kind,  there  must  be  an 
intention  to  defraud.  Regina  v.  Page,  8  C.  &  P.  122. 
[Abinger] 

If  two  utterers  of  counterfeit  coin,  with  a  general 
community  of  purpose,  go  different  ways,  and  utter 
coins  apart  from  each  other,  and  not  near  enough 
to  assist  each  other,  their  respective  utterings  are 
not  joint  utterings  by  both.  Rex  v.  Manners,  7  C. 
&  P.  801.  [Ludlow,  Serj.] 

On  a  conviction  of  two  separate  offences  of  utter- 
ing conterfeit  coin,  in  two  coutits,  one  judgment  for 
two  years  imprisonment,  under  2  Will.  4,  c.  34,  s.  7, 
is  bad.     Rex  v.  Robinson,  1  M.C.C.  413. 

When  pieces  of  counterfeit  coin  are  found  on  one 
of  two  persons  acting  in  guilty  concert,  and  both 
knowing  of  the  possession,  both  are  guilty  under  2 
Will.  4,  c.  34,  8.  8.     Regina  v.  Rogers,  2  M.C.C.  85. 

An  indictment  under  2  Will.  4,  c.  34,  s.  15,  charg- 
ing the  gilding  of  sixpences  with  materials  capable  of 
producing  the  colour  of  gold,  is  good,  and  is  supported 
by  proof  of  colouring  sixpences  with  gold.  Regina 
V.  Turner,  2  M.C.C.  42. 


COMBINATION. 
[See  CoNSPiBACT.] 


COMMISSION  AND  COMMISSIONER. 

[See  Witness,  Commission  to  examine.] 

To  prove  that  A  B  is  a  commissioner  under  a 
local  inclosure  act  (in  which  he  is  not  named), 
semhle,  that  the  mere  production  of  an  award  by 
him  is  not  sufficient,  but  that  evidence  should  be 
given,  either  of  his  apppointment,  or  of  his  acting 
as  commissioner  on  other  occasions.  Doe  d.  Owen 
V.  Owen,  6  Law  J.  Rep.  (n.8.)  Exch.  215. 


COMMON. 


The  inclosure  of  open  and  arable  fields  facilitated 
by6&7WilL4,  cll5;  14LawJ.Stet 255. 

Case  for  disturbing  the  plaintiff's  right  of  common 
by  putting  on  cattle.  Plea,  that  the  defendant  had 
a  right  of  common  of  pasture  in  the  locus  in  quo,  and 
put  his  commonable  cattle  levant  and  couchant 
thereon,  which  were  the  cattle  in  the  declaration 
mentioned.  Replication,  that  aU  the  cattle  in  the 
declaration  mentioned  were  not  the  defendant's 
commonable  cattle  levant  and  couchant: — Held, 
that  under  this  replication  the  plaintiff  was  not  at 
liberty  to  prove  that  the  defendant  had  surcharged 
his  right  of  common.  Bowen  v.  Jenkin,  7  Law  J. 
Rep.  (N.B.)aB.25;  6  Ad.  &E.  911;  2N.  &P.87. 

Where,  by  ancient  grants,  which  were  set  out  in 
a  case  reserved  by  the  Sessions,  it  appeared  dis- 
tinctly, that  the  appellants,  who  were  a  corporation, 
were  entitled  to  a  right  of  common  only  over  a  large 
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COMPANY, 
r.  Xjcice — Casal  COMPANT — CUSROY 

— '.*  iM:?x3SAno5  —  3fASDAjn78  —  Railway 

3v  Tie  Tmra'scs  of  4  &  5  WBL  4,  c  69,  and  1 
^-tL  i  •»>.  1  dr?r:t.:r  of  the  Cork  Mining  Companj 
^v-2  '^jci^  xmi  Tiio^ne&t  recorcfed  against  him  in 
xa  urz-.a  "^  x  iebc  of  the  company: — Held,  that 
^L.*  J  iiT'  jofti  312  povs  to  ordtf  execution  to  issue 
»^:l:I^^  vvn.  Tr.ggnicft  as  the  utatntpn  mentioned  do 
XLc  -nsuLs  sni-n  a  it:a^.iant  personally  liable,  /for- 
-*3n  V,  r  ZKXJM  ir  PtaamiMSy  8  Law  J.  Rep.  (n.8.) 
Zji.s.  w.    V  ic  i  W.  510:  7  DowL  P.C.  28. 

r^  rrr^nanr  zt  x  chairman  of  the  directors  of  a 
r-"ar'an7.  ivt  raojTTcmed  by  act  of  parliament, 
jinf»  3uc  nn  i  X  iiii.*v^;«*ii:ij:  chairman,  who  does  not 
isrntiar  ui  iza??  beeii  a  asember  of  the  company  at 
"Sis:  -zma  "^e  ^nv-^.ia;  wis  entered  into.  Hall  t. 
Bum-rr-Uirf.  ^  Lj;^  J.  Keo.  .  5J.)  C.P.  281;  1  M.  & 
G.  -i    :  Sc.  >'  BL  IJl:  ^'DowL  P.C.  583. 

'^"lers  oo  Txaa  is  el:^?le  to  be  of  the  liTery  of  a 
T'lmuuaj^  3iues9  lie  bs  a  freeman  of  the  city  of  Lon* 
xuc  inii  A  pisaun  is  called  upon  mider  a  bye>law 
jf  'He  Tim^maj  ay  siike  oat  his  lirezy,  or  in  case  of 
rccisa.  -u  ^ay  a  certaia  sam: — Hdd,  that  he  must 
be  ^*ra:«;i£c--^  3i  be  selected  from  that  portion  of 
±e  ^jmpuny  waiidi  is  eligible,  Aat  is  to  say,  from 
sortt  x»  ir»  ±Mt  nwn  of  the  oty  of  L<mdon.  Tht 
F-mit:^'  CMmmm^  ▼.  Plirjiw,  9  Law  J.  Rep.  (r.8). 
Wt  •»  ?ia«.  XX.  414;  8Sc593. 

A  rmal  zvd^asT  were  authorised  by  statute  to 
snintf^  rr  xa  mstxvmeat  under  their  oommon 
a7>*a  rte  secnrinr  of  the  undertaking,  rates^ 
rictrs^  ±^..  7T  wxj  cf  m<fftgage,  so  as  that  all  who 
xii*'xairt!<i  tnooey  ihoaid  be  creditors  in  equal  degree^ 
xixa  '^?  7n;^;rrface  be  giren  to  any,  in  respect  to  the 
yrvciry  n  niy^jtdzs  their  money  or  the  dates  of 
^^-I^  ^ecui-mes.  it  vxs  provided  in  the  deed-poll, 
C'  ^?a  'a  porscjLzce  of  the  statute,  by  which  money 
air*  i:Tctf«i  bv  zha  p!.iinrilf  to  the  company  was  so- 
.mrini.  :^ac  tjie  interest  should  be  paid  hidf-yearly. 
T^e  £<s«;gs  x  ^e  company  not  being  sufficient  to 
iisctiArxv  aU  tb^ir  debts, — Held,  that  an  action  of 
<vv^naz:  jyi'rr^  d:e  company  for  arrears  of  interest 
w»  a*x  a:*LL:i::xi=Ab:e;  the  plaintiff's  remedy  being 
lumrr^  ttre  u*:iert:&king,  rates,  duties,  &c.,  under 
:^e  jCx":!??.  Fmift  r.  Bashigttol^  Carnal  Company, 
V  law  J.  Rep.  vss.)  CJ».  177;  8  Bing.  N.C.  488; 
4N:.  :>2. 

>V'>,^cv  X  rrdiun^r  company  was  formed,  the  capital 
%.o  Sf  ^\  .>'<;..  in  i.tH.t)  shares  of  KM.  each,  and  2,000 
sJLinr^  ^CL.T  were  actually  subscribed  for,  of  which 
;^  i^^Kci'xnt  had  200: — Held,  that  letters  subse- 
^u.«frtlT  vr.tten  by  the  defendant  to  the  directors, 
^r^^u.'r.r^  thiem  to  call  a  meeting  for  the  purpose  of 
v'*vjl:' j:v-:$:  x  diiwtor,  were  eridence  to  go  to  the  jury, 
ihxs  he  xuthcriied  the  directors  to  proceed  in  the 
ttvx'uu^'ueat  of  the  concern  with  the  small  amount 
o{  cxpicxi  so  as  to  render  him  liable  for  the  price  of 
Art:v*'xf<  5u replied  for  the  use  of  the  mines  on  the 
\>.-\*er  «>!'  the  directors. 

The  numbers  of  a  mining  company  have  autho- 
rity by  law  \\xi  the  absence  of  any  proof  of  a  more 
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limited  authority),  to  bind  each  other  by  dealings 
on  credit  for  the  purpose  of  working  the  mines,  if 
that  appear  to  be  necessary  or  usual  in  the  manage- 
ment of  mines.  Tredwen  v.  Bourne,  9  Law  J.  Ilep. 
(n.8.  )  Exch.  220 ;  6  M.  &  W.  46 1. 

In  covenant  by  the  trustee  of  a  joint-stock  com- 
pany, the  declaration  set  forth,  that  the  deed  exe- 
cuted by  the  defendant  empowered  the  major  part  of 
the  committee  to  decide  and  to  act,  for  the  purpose 
of  winding  up  the  concerns  of  the  company,  and  that 
the  persons  parties  to  the  indenture  should  and  would 
contribute  and  pay  in  equa]  shares  and  proportions, 
all  sums  of  money  which  might  from  time  to  time 
be  required  for  the  payment  or  satisfaction  of  all 
debts,  &c,  and  that  tne  certificate  of  the  committee, 
or  the  m^or  part,  of  the  sums  and  proportions  should 
be  conclusiye  evidence  that  the  money  was  required, 
and  of  the  proportion  which  each  party  was  to  pay. 
It  then  alleged,  that  a  certificate  had  been  signed, 
of  a  certain  sum  being  required,  and  of  the  portion 
which  the  defendant  was  bound  to  pay.  Issue  being 
joine4  upon  a  plea  that  tbe  committee  had  not  cer- 
tified as  the  fact  was,  nor  was  it  the  fact: — Held, 
that  notwithstanding  the  clause  in  the  deed,  that  the 
certificate  should  be  conclusive  evidence  that  the 
money  was  wanted,  and  of  the  proportion  which 
each  was  to  pav,  the  defendant  was  not  estopped 
from  shewing  that  the  entire  sum  was  not  wanted 
for  the  purpose  specified,  as  he  himself  had,  under 
a  fom^r  certificate,  paid  a  portion  of  the  sum  re- 
quired, inasmuch  as  the  plaintiff  waived  the  estoppel, 
and  made  the  truth  of  the  fact  the  very  issue  which 
the  jury  were  called  on  to  try. — Held,  also,  that  a 
certificate  stating  that  a  certain  sum  was  required, 
was  not  consistent  with  a  state  of  facts  shewing  that 
a  portion  of  such  sum  had  been  paid  upon  a  former 
occasion,  under  a  former  certificate ;  and  such  inac- 
curacy was  not  cured  by  a  subsequent  notice,  that 
credit  would  be  given  for  that  which  had  been  paid, 
and  that  the  snuller  sum  only  would  be  required, 
inasmuch  as  the  correctness  or  incorrectness  of  the 
certificate  would  depend  upon  its  contents  when  it 
was  signed,  and  would  not  be  affected  by  any  sub- 
sequent incident  or  event 

Where  issue  was  joined  on  a  plea,  "that  the 
committee,  well  knowing  the  premises,  fraudulently 
and  deceitfully  signed  the  certificate,  with  intent  to 
defraud  the  defendant  and  others/'  and  the  evidence 
shewed,  that  the  only  object  of  the  committee  was 
to  raise  bond  fide  by  one  certificate,  and  in  fair  pro- 
portions, only  so  much  as  each  covenantor  owed, 
giving  credit  for  what  was  paid: — Held,  that  such 
issiie  raised  the  question  of  fraud  in  fact,  not  that  of 
fraud  in  law.  Wilson  v.  Butler,  8  Law  J.  Rep.  (n.8.) 
C.P.  143;  4Bing.N.C.  748;  6Sc.  540. 

Where  certain  persons,  claiming  to  act  as  directors 
of  a  company,  enter  into  a  contract,  they  cannot 
afterwards  maintain  an  action  on  that  contract  with- 
out producing  the  deed  constituting  the  company, 
and  defining  and  settling  the  powers  which  they,  as 
directors,  are  entitled  to  exercise.  Phelps  v.  Lyle, 
8  Law  J.  Rep.  (n.8.)  aB.  236;  10  Ad.  &  £.  113;  2 
P.  &  D.  314. 

A  company  was  established  by  a  local  act  of  par- 
liament of  7  &  8  Geo.  4,  entitled, '  An  Act  to  enable 
the  Birmingham  Coal  Company  to  sue  and  be  sued 
in  the  name  of  their  Secretary,  or  one  of  the  mem- 
bers of  the  said  Company.'     By  the  1 1th  section  it 


was  enacted,  "  that  it  should  not  be  lawful  for  the 
company  to  increase  their  capital  or  extend  their 
works  bevond  the  sum  of  5,000^,  otherwise  so  much 
of  the  privilege  given  by  the  act  as  referred  to  the 
power  of  suing  in  the  name  of  the  secretary,  or  one 
of  the  members  of  the  company,  should  be  for  ever 
after  void  and  of  none  effect."  The  company  after- 
wards  obtained  another  act  of  parliament,  of  the  6 
&  7  Will.  4,  to  amend  the  previous  act,  and  to  enable 
them  to  borrow  a  further  sum  of  money.  This  act 
repealed  the  1 1th  section  of  the  act  of  7  &  8  Geo.  4, 
and  directed  that  all  the  debts  of  the  company  were 
to  be  paid  by  the  shareholders  in  certain  propor- 
tions:— Held,  that  an  action  by  the  secretary  would 
lie  against  a  shareholder  for  his  proportion  of  the 
debts  incurred  in  extending  the  capitfd  of  the  com- 
pany, and  between  the  passing  of  the  two  acts  of 
parliament  Lawrence  v.  Wynn,  8  Law  J.  Rep.  (n.s.) 
Exch.  237 ;  5  M.  &  W.  356. 

In  an  action  by  the  solicitor  of  an  intended  firm 
for  preparing  their  co-partnership  deeds,  a  person 
may  be  liable  without  being  one  of  the  directors. 
The  persons  who  are  directors  are  liable,  and  other 
persons  may  be  liable  also  if  they  interfere  in  the 
management,  and  hold  themselves  out  as  persons 
giving  the  order;  and,  in  such  a  case,  the  question 
will  be,  whether  such  persons  as  were  not  directors 
so  acted  as  to  become  employers  of  the  solicitors  in 
preparing  the  deed.  Bell  v.  Francis,  9  C.  &  P.  6%, 
[Denman] 

Where  an  act  of  parliament  for  the  formation  of 
a  cemetery  company  enacted,  that  all  the  money  to 
be  raised  by  a  company  by  virtue  of  the  act  should 
be  laid  out  and  applied,  in  the  first  place,  in  paying 
and  discharging  all  costs  and  expenses  incurred  in 
applying  for,  obtaining,  and  passing  the  act,  and  all 
other  expenses  preparatory  or  relating  thereto ;  and 
that  the  remainder  of  such  money  should  be  applied 
in  and  towards  purchasing  lands,  tenements,  and  here- 
ditaments, and  making  and  maintaining  the  said 
cemetery  and  other  works  by  that  act  authorized  to 
be  made,  and  in  otherwise  carrying  the  act  into  ex- 
ecution:— Held,  that  the  plaintiff  was  entitled  to 
recover  for  his  labour  and  expenses  incurred  and 
bestowed  before  the  passing  of  the  act,  without  its 
appearing  that  a  request  had  been  made  to  him  by 
any  one,  and  before  any  privity  of  contract  existed 
between  the  party  who  bestowed  his  labour,  expended 
his  money,  &c.,  and  the  company.  Neither  was  it 
a  valid  objection,  that  the  labour  employed,  and  the 
money  expended,  did  not  appear  to  be  of  value  to 
anybody,  inasmuch  as  the  declaration  contained  an 
allegation  that  the  labour  and  the  expense  were  for 
the  purpose  of  procuring  the  act  under  which  the 
defendants  were  incorporated,  and  which  they  sub- 
sequently adopted. — Held,  also,  that  an  allegation, 
that  the  company,  under  and  by  virtue  of  the  act, 
did  receive  divers  sums  of  money,  out  of  which  they 
might  and  ought  to  have  paid  and  satisfied  the 
plaintiff,  amounted  in  substance  to  an  averment  that 
the  company  had  enough  to  satisfy  the  plaintiff's 
demand,  and  was  therefore  sufficient,  upon  general 
demurrer. — Held,  also,  that  the  plaintift'  was  not 
confined  to  an  action  on  the  case  against  the  com- 
pany for  a  breach  of  duty  in  the  misapplication  of 
the  Ainds.  It  was  competent  to  him  to  seek  his 
remedy  by  an  action  of  debt  Garden  v.  the  Gene- 
ral Cemetery  Company,  8  Law  J.  Rep.  (n.s.)  C.P. 
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163;  5  Bing,  N.C.  258  j  7  Sc  97 ;  7  DowL  P.C. 
275. 

Where  a  member  of  a  joint-stock  company  ad- 
▼anced  money  to  a  director  of  the  company,  know- 
ing that  it  was  to  be  applied  in  taking  up  a  bill  of 
exchange  which  such  director  had  become  a  party 
to,  for  the  purposes  of  the  company,  it  is  a  question 
for  the  jury,  whether  the  member  advanced  the 
money  on  the  credit  of  the  company  at  large,  or  on 
that  of  the  director  individually.  Colley  v.  Smith,  2 
M.&IL96.  [Tindal] 

A  member  of  a  joint-stock  company  is  not  liable 
to  be  sued  for  the  price  of  goods  ordered  by  the 
company  to  be  made  for  them  before  he  became  a 
member,  although  such  goods  were  delivered  after- 
wards. Whitehead y.Bttrron,2U.&R,2^.  [Tindal] 

A  statute  by  which  a  navigation  company  were 
incorporated,  provided,  that  all  persons  interested 
in  the  said  navigation  should  have  access  to  the 
books  of  the  company : — Held,  that  a  bond  creditor 
suing  the  company  for  his  debt  came  within  the 
statute,  and  was  entitled  to  such  inspection.  Pontet 
v.  Basingstoke  Canal  Company  f  5  Law  J.  Rep.  (n.s.) 
C.P.  153;  2  Bing.  N.C.  370;  2  Sc.  543. 

Where  directors  of  a  company  granted  a  lease 
with  a  power  of  re-entry,  and  afterwards  the  com- 
pany was  incorporated  by  an  act  of  parliament,  which 
(amongst  other  things)  enacted,  "  that  all  contracts, 
&c.  theretofore  entered  into  with  the  directors  of  the 
company,  shall  be  as  valid  and  effectual  to  all  in- 
tents and  purposes  as  if  the  company  had  been 
incorporated  when  the  same  contracts,  &c.  were  en- 
tered into,  and  as  if  the  same  had  been  entered  into 
with  the  said  incorporated  company :" — Held,  that 
the  incorporated  company  might  support  ejectment 
on  the  clause  of  re-entn^.  Doe  d.  London  Dock  Com- 
pany V.  Knebellf  2  M.  &  R.  66.  [Denman] 

Where  a  canal  company  was  authorized  by  an  act 
to  purchase  lands  necessary  for  the  navigation,  and 
were  required  to  inrol  the  conveyances  of  such  pur- 
chased lands  with  the  clerk  of  the  peace,  copies  where- 
of were  to  be  good  evidence  in  all  courts,  the  Court, 
after  a  lapse  of  sixty-five  years  from  the  time  of  the 
purchase  of  certain  lauds^duting  which  no  applica- 
tion had  been  made  to  the  company  to  inrol  the 
conveyances,  refused  to  grant  a  mandamus  to  that 
effcrt,  on  the  refusal  of  the  company  to  do  so.  Re- 
fiinav.  Leeds  and  Liverpool  Canal  Company,  11  Ad.  & 
E,310;  3P.&D.  174. 


COMPENSATION. 

( Sf«  Mavpamus — TaESPABS,  Where  main- 
tainable.] 

TUi'  1 1  Oco.  4,  c.  Ixx,  empowers  the  Hungerford 
Murki't  Company  to  purchase  certain  estates;  and 
trt  I'i'ntu  Uf  provides,  **  that  all  tenants  for  years,  from 
yi  iir  to  yi'HT,  or  at  will,  occupiers  of  any  messuages, 
h''.  forriijn^  part  of  the  cHtates  to  be  purchased,  who 
thuW  <iii>,t;iin  any  Iom,  damage,  or  injuiy,  in  respect 
iff  Hny  jntirrcit  whatever,  for  good- will,  improve- 
nttu\t,  N'liarit'M  fixtures,  or  otherwise,  which  they 
$,t,it  fuyiy,  by  reason  of  the  passing  of  this  act,  shall 
ftf*iYi'  i4,fttpi'unat'wn  from  the  company,  to  be  as- 
*> ,  -4  A  ),y  u  jury.  A  party  during  the  negotiation 
f^,f  u.f  f,tifi\ist^f  of  the  sitp,  took  certain  premises 
r«v//.  *hf  i\n  u  imttfr  of  the  estate,  for  one  year,  and 


agreed,  that  If  he  held  over,  wfth  his  landlord's  con- 
sent, he  would  quit  at  any  quarter  day,  on  receiving 
three  months*  notice ;  it  was  also  stipulated,  that  he 
should  not  imderlet,  nor  give  up  the  possession  to 
any  one,  nor  make  any  alterations  without  the  writ- 
ten consent  of  his  landlord,  and  he  was  to  leave  the 
glass,  together  with  all  articles  mentioned  in  a 
schedule,  and  all  improvements  or  additions  which 
he  should  make  during  his  occupation,  for  the  bene- 
fit of  his  landlord.  He  held  beyond  the  year,  and 
received  due  notice  to  quit,  having  made  certain 
improvements  on  the  premises  during  his  posses- 
sion : — Held,  that  he  was  not  entitled  to  compensa- 
tion for  such  impr<>vements.  ,  Regina  v.  Htmgerford 
Market  Company,  8  Law  J.  Rep.  (n.s.)  Q.B.  114;  1 
P.  &  D.  492,  s.  c.  Palmer  and  the  Hungerford  Market 
Company,  In  re,  9  Ad.  &  E.  463. 

A  section  of  an  act  of  parliament  which  created 
a  railway  company  empowered  the  company  to  enter 
upon  and  take  lands  for  the  purposes  of  the  rafl- 
way ;  and  authorized  a  jury  to  assess  a  sum  of  mo- 
ney to  be  paid  for  the  past  or  future  temporary  or 
perpetual  damages,  which  might  have  been  sus- 
tained ;  such  compensation  to  be  assessed  separately 
from  the  value  of  the  lands.  By  another  section,  it 
was  enacted,  that  in  cases  where  *'  any  part  of  any 
carriage,  horse,  or  foot  road,  railway,  or  tramroad, 
quay,  wharf,  slope,  or  other  communication,  either 
public  or  private,  shall  be  found  necessary  to  be  eat 
through,  raised,  sunk,  taken,  or  so  much  taken,  or  so 
much  injured,  as  to  be  impassable  or  inconvenient  for 
passengers,  cattle,  or  carriages,  or  for  the  trans- 
porting, conveying,  landing,  shipping,  or  depositing 
of  any  goods  or  merchandise,  the  said  company 
shall,  at  their  own  expense,  before  any  such  road, 
quay,  wharf,  slope,  or  other  communication  shall  be 
cut  through,  raised, sunk,  taken,  or  injured,  as  afore- 
said, cause  another  good  and  sufficient  road,  quay^ 
wharf,  slope,  or  other  communication,  as  the  case 
may  require,  to  be  set  out  and  made  instead  thereof 
as  convenient  for  passengers,  &c.,  and  for  transport- 
ing, &c.  of  goods  or  merchandise,  as  the  said  road, 
quay,  wharf,  slope,  or  other  communication  so  to  be 
cut  through,  raised,  sunk,  taken,  or  injured,  as 
aforesaid,  or.  as  near  thereto  as  may  be."  The 
plaintiff  was  possessed  of  a  wharf  upon  the  river 
Humber,  between  which  and  low  water  mark,  the 
defendants  constructed  their  railroad,  thereby  ren- 
dering the  plaintifTs  communicati(Mi  between  the 
wharf  and  the  river  difficult  and  dangerous : — Held, 
that  the  latter  section  of  the  act  was  not  confined  to 
the  case  of  an  iigury  done  to  the  land  bodily,  as  by 
cutting  through,  raising,  sinking,  and  the  like,  but 
that  the  plaintifi'was  "  injured"  within  the  meaning 
of  the  section ;  that  he  was  entitled  to  have  another 
wharf  set  out,  and  was  not  bound  to  apply  for  pecu- 
niary compensation  only,  under  the  former  section. 

Five  proprietors  of  the  company,  who  had  parted 
with  their  shares  in  order  to  become  witnesses,  were 
called  on  the  part  of  the  defendants,  and  were  re- 
jected, on  the  ground  that  they  were  interested  in 
the  event  of  the  suit  It  did  not  distinctly  appear 
from  the  notes  of  the  learned  Judge,  that  they  had 
either  a  legal  or  an  equitable  interest  in  the  event  of 
the  suit ;  and;  on  this  ground,  the  Court  granted  a 
new  trial. 

Semble — Where  the  admissibility  of  a  witness  de- 
pends upon  the  proof  of  a  particular  fact,  the  Judge 
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at  Hie  trial  is  to  determine  whether  that  fact  it 
proTed  or  not ;  but  if  he  draws  an  erroneous  conclu- 
sion, as  to  whether  that  fact  is  proved  or  not,  the 
Court  may  grant  a  new  trial  Bell  v.  Hull  and  Selby 
RaUway  Company ^  9  Law  J.  Rep.  (n.b.)  Exch.  213 ; 
6  M.  &  W.  699. 

A  person,  holding  premises  on  a  tenancy  from 
year  to  year,  received  a  six  months'  notice  from  the 
directors  of  the  Southampton  Railway  Company, 
under  their  Railway  Act,  that  his  premises  would 
he  required  for  the  purposes  of  the  railway.  This 
notice  was  given  in  January,  to  expire  in  July,  the 
directors  then  believing  that  his  tenancy  would  end 
in  September.  They  afterwards  found  that  the 
tenancy  terminated  at  Christmas,  and  then  gave 
him  notice  that  his  premises  would  not  be  required 
till  Christmas.  In  the  meantime,  and  before  this 
second  notice  was  given,  the  directors  purchased  his 
landlord's  interest  in  the  premises.  At  Christmas, 
possession  was  demanded  and  refused,  and  the 
tenant  held  over: — Held,  that  he  was  not  entitled 
to  claim  compensation  from  the  company ;  for  that, 
if  the  notice  was  construed  as  a  landlord's  notice, 
then  the  teuaney  had  expired  in  the  usual  way,  and 
that  if  the  notice  was  taken  as  a  notice  under  the 
act,  then  no  claim  to  compensation  could  arise,  but 
on  actually  giving  up  the  premises.  Regina  v.  Lon- 
don and  Southampton  Railway  Company ^  8  Law  J.  Rep. 
(ii.s.)aB.220;  10Ad.&£.3;  2P.&D.  243. 

W  had  been  appointed,  not  in  writing,  to  the  situ- 
ation of  clerk  to  the  Justices  of  the  borough  of  C,  in 
1796,  and  had  held  it  until  the  passing  of  the  Muni- 
cipal Corporation  Reform  Act,  when  a  separate 
commission  of  the  peace  was  granted  to  the  borough, 
and  a  new  clerk  appointed.  The  appointment  was 
not  named  in  the  charter,  nor  incident  to  any  cor- 
porate office.  His  salary  was  annually  paid  by  the 
corporation : — Held,  that  it  was  an  office  entitling 
the  holder  to  compensation,  under  section  66.  I2e- 
gina  V.  Carmarthen  {Mayor,  ^c),  9  Law  J.  Rep.  (n.s.) 
aB.25;  llAd.&E.9;  3P.&D.35. 

By  section  66  of  the  5  &  6  Will.  4,  c.  76,  it  is 
enacted,  "  that  if  the  council  of  a  borough  shall  not 
determine  on  an  officer's  claim  for  compensation, 
within  six  months  after  the  statement  of  it  has  been 
delivered  to  the  town  clerk  or  treasurer,  such  claim 
shall  be  considered  as  admitted."  D  claimed  com- 
pensation for  the  office  of  "  collector,  treasurer,  and 
common  attorney  to  the  corporation  of  Swansea." 
He  delivered  his  statement  in  December  1836;  on 
which  the  council  did  not  determine  for  more  than 
six  months.  After  the  expiration  of  that  period,  he 
memorialized  the  Lords  of  the  Treasury,  who  refused 
to  entertain  the  application. 

In  shewing  cause  against  a  rule  for  a  mandamus 
to  the  corporation,  to  execute  a  bond  for  the  pay- 
ment to  D  of  the  amount  claimed  in  his  statement, 
it  was  contended,  that  the  claim  was  not  one  on 
which  the  council  could  determine ;  on  the  ground, 
that  the  office  was  held  by  the  applicant  jointly  with 
another  party  who  had  not  claimed ;  and  that  he  had 
not  followed  the  provisions  of  the  act,  in  setting 
forth  the  amount  received  by  him  for  the  last  five 
years  before  the  passing  of  it: — Held,  that  the 
council  having  neglected  to  determine  on  the  claim 
for  more  than  six  months,  the  Court  could  not  enter 
into  these  questions,  and  the  claim  must  be  con- 
sidered as  admitted.  Regipa  v.  Swansea  (Mayor f  Sfc), 


9LawJ.  Rep.(N.B.)aB.  17;  llAd.&£.66;  3P; 
&D.16. 

Under  the  66th  section  of  the  Municipal  Reform 
Act  (5  8c  6  Will.  4,  c.  76),  which  directs  that  an 
adequate  compensation  shall  be  assessed  and  paid 
to  town  clerks  removed  from  office  under  that  act, 
a  party  appointed  whilst  the  bill  was  before  parlia- 
ment, though  the  appointment  was  in  the  usual 
form  for  life,  is  entitied  to  nominal  compensation 
only  upon  being  so  removed.  Where  the  right  to 
compensation  is  purely  nominal,  the  Court  will  not 
grant  a  mandamus. 

Whether  the  Court  of  King's  Bench  has  power  to 
revise  the  decision  of  the  Lords  of  the  l^easury, 
upon  a  claim  of  compensation  under  this  statute — 
qwtre.  Ex  parte  Lee,  2  N.  &  P.  63  ;  7  Ad.  &  £.  139. 

Rule  for  a  mandamus  to  a  railway  company  to 
issue  their  warrant  for  a  jury  to  assess  compensa- 
tion. The  company  opposed  the  rule  on  the  merits, 
but  relied  also,  in  shewing  cause,  on  a  provision  of 
their  act  (4  Will.  4,  c.  xxv.  local  and  personal,  s.  72), 
that  parties  having  a  dispute  with  the  company  shall, 
at  their  own  costs,  before  the  company  shall  be  obliged 
to  issue  their  warrant  for  the  summoning  of  such  jury y 
enter  into  a  bond  in  a  penalty  of  100^  to  prosecute 
their  complaint  and  bear  their  proportion  of  costs 
and  expenses.  It  appeared  that  no  such  bond  had 
been  entered  into,  but  it  did  not  appear  that  there 
had  been  any  demand  and  refusal.  Rule  made  ab- 
solute, notwithstanding  this  objection.  Regina  v. 
Nortltem  Union  Railway  Company,  9  Law  J.  Rep. 
(N.8.)aB.53;  8Dowl.P.C.329. 

Where,  by  an  act  of  parliament,  a  company  were 
Empowered  to  buy  certain  lands  specified  in  a  sche- 
dule, the  owners  of  which  were  to  receive  compen- 
sation by  the  verdict  of  a  jury,  and  were  also  em- 
powered to  construct  all  buildings,  &c.  which  should 
be  more  convenient  for  the  better  carrying  on  of  the 
works,  and  to  do  all  other  things  which  should  be 
necessary  for  the  more  convenient  conveying  of 
water ;  and  another  clause  enacted,  that  where  any 
person  should  sustain  any  damage  by  reason  of  the 
execution  of  any  of  the  powers  of  the  act,  the  amount 
should  be  ascertained  by  a  jury,  to  be  summoned 
by  the  sheriff  at  the  Quarter  Sessions : — Held,  that 
damage  sustained  by  reason  of  the  company  remov- 
ing their  weir  higher  up  the  stream,  and  raising  its 
height,  was  a  matter  of  compensation,  the  amount  of 
which  was  to  be  ascertained  under  the  provisions  of 
the  act ;  for  that  it  was  an  act  done  by  the  company, 
in  execution  of  the  powers  of  the  act 

AtkdfSemble — That  the  act  would  protect  the  com- 
pany from  any  action  at  law  for  the  injury.  Rex  v. 
Nottingham  Old  Waterworks,  5  Law  J.  Rep.  (n.s.) 
K.B.11;  5N.&M.498. 

A  company  were  authorized  by  act  of  parliament 
to  make  a  dock,  &c.,  to  treat  for  the  purchase  of 
houses,  buildings,  lands,  &c.,  to  clear  the  ground 
and  sell  the  materials,  and  to  stop  up  the  streets 
within  a  certain  boundary  with  one  exception.  By 
the  89th  section  it  was  provided,  "  that  if  any  per- 
son or  persons  having  an  estate  or  interest,  not  less 
than  a  tenancy  from  year  to  year  in  any  houses, 
lands,  or  hereditaments,  should  be  injured  in  his, 
her,  or  their  said  estate  or  interest  by  the  making  of 
any  such  cut,  &c.,  every  such  person  should  be 
compensated  by  the  company,"  &c. : — Held,  that 
an  injury  arising  to  a  public-house  by  reason  of  the 
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works  of  the  company,  done  nnder  the  act,  having 
destroyed  the  neighbourhood,  which  occasioned  « 
diminution  of  custom,  and  having  made  the  house 
not  80  easy  of  access,  on  account  of  thoroughfares 
being  stopped  up,  which  before  existed,  could  not  be 
considered  an  injury  to  the  estate  and  interest  of  the 
tenant  for  life  and  reversioner,  so  as  to  entitle  them 
to  compensation  from  the  company.  Rex  v.  London 
Dock  Company^  5  Law  J.  Kep.  (n.b.)  K.B.  195  ;  5  Ad. 
&£.163;  6N.&M.390. 

A  corporation  empowered  their  chamberlain  to 
appoint  an  assistant,  and  afterwards  paid  the  assis- 
tant a  yearly  salary.  He  was  deprived  of  the  situation 
under  the  5  &  6  WilL  4,  c  76 :— Held,  that  he  was 
not  entitled  to  compensation  under  the  66th  section. 
Ex  parte  Harvey,  7  Law  J.  Rep.  (n.b.)  Q.B.  129 ; 
7  Ad.  &  E.  739 ;  3  N.  &  P.  159. 

By  the  47th  section  of  the  Manchester  and  Liver- 
pool Railway  Act,  7  Oea  4.  c  49,  a  jury  were  to 
ascertain  and  assess  the  compensation  and  satis* 
faction  to  be  made  by  the  said  company,  for  any 
damage,,  &c.  sustained  by  any  owner  or  owners, 
occupier  or  occupiers  of,  or  interested  in  such  lands, 
&c.,  by  reason  of  the  making  of  the  railway : — Held, 
that  a  party  who  was  a  beneficial  lessee  with  a  pro* 
bability  of  having  the  lease  renewed  at  the  end  of 
the  term,  had  no  right  to  compensation  from  the 
company,  in  respect  of  this  chance  of  renewal.  Rex 
▼.  Manchester  and  Liverpool  Railway  Company,  6 
Law  J.  Rep.  (n.b.)  K.B.  106 ;  s.  c.  Rex  v.  Liverpool 
and  Manchester  Railway  Company,  4  Ad.  &  £.  650 ; 
6  K.  &  M.  186. 

A  person  who  has  filled  the  office  of  town  clerk 
and  clerk  of  the  peace  of  a  borough,  and,  as  incident 
thereto,  has  acted  as  clerk  to  the  Justices  of  such 
borough,  previous  to  the  passing  of  5  &  6  Will  4, 
c.  76,  is  entitled  to  compensation  under  section  66.  of 
that  statute,  for  the  loss  of  the  fees  and  emolumentB 
of  the  latter  situation,  as  the  word  '*  office"  in  that 
Bection  is  not  to  be  construed  in  its  strictly  legal 
sense,  but,  with  reference  to  section  37y  in  its  general 
sense,  as  equivalent  to  "  situation  or  employment" 
Rex  V.  Bridgewater  (Mayor),  6  Law  J.  Rep.  (n.8.) 
M.C.  78 ;  6  Ad.  &  £.  339 ;  1  N.  &  P.  466. 

A  was  an  attorney  of  the  sheriffs  court  of  the  city 
of  York,  where  a  limited  number  only  were  admitted, 
and  who  paid  a  consideration  for  their  privil^e. 
By  5  &  6  Will  4,  c.  76,  this  Court  was  thrown 
open  to  all  the  attomies  of  the  superior  courts  at 
Westminster,  and  A  applied  under  tlie  66th  section 
of  that  act  for  compensation  for  his  loss  of  service. 
Tlie  Lords  of  the  Treasuir  made  an  order  for  that 
purpose,  but  the  corporation  refused  to  execute  a 
bond  to  secure  the  payment  to  A ;  A  having  obtain- 
ed a  rule  nisi  for  a  mandamus  to  compel  them,  the 
Court  made  the  rule  absolute.  Regina  v.  York 
(Mayor),  8  Dowl.  P.C.  502. 

By  an  act  of  parliament  (9  Geo.  4,  c.  98,  s.  2,) 
the  undertakers  of  the  Aire  and  Calder  navigation 
arc  empowered  to  make  a  navigable  cut  or  canal, 
communicating  between  certain  points,  upon  the  river 
Calder,  and  to  construct  a  railroad  from  the  cut  to 
a  certain  high-road ;  and  it  is  provide<i,  *'  that  in  case 
of  disputes  or  dififerences  between  the  undertakers 
and  persons  interested  in  the  lands,  &c.  taken,  used, 
damaged,  or  affected  by  the  execution  of  any  of  the 
powiTH  of  the  act,  a  jury  shall  be  summoned,  and 
shall  ascertain  the  sum  or  sums  of  money  to  be  paid 


for  the  purchase  of  such  lands,  &o.,  and  also  what 
other  separate  and  distinct  sum  or  sums  of  money 
shall  be  paid  by  way  of  recompense,  either  for  the 
damages  which  shall  or  may  before  that  time  have 
been  sustained  as  aforesaid,  or  for  the  future  tempo- 
rary or  perpetual  con^nuance  rfany  recurring  damages 
which  shall  have  been  occasioned  as  aforesaid,  and 
the  cause  or  occasion  of  which  shall  have  been  only 
in  part  obviated  or  repaired  by  the  said  under- 
takers, and  which  can  or  will  be  no  further  obviated, 
repaired,  or  remedied  by  them ;  and  the  jury  shall 
award  conoeming  the  value  of  lands,  &c.  separately 
from  any  money  asscBsed  for  such  damages."  It  is 
also  provided,  that  the  company  shall,  within  five 
years  from  the  passing  of  the  act,  agree  for  or  cause 
to  be  valued  and  paid  for  the  lands,  &c,  which  they 
are  empowered  to  purchase,  and  that  the  powers  of 
the  act  shall  not  extend  beyond  fifteen  years  from 
the  passing  of  it  A  dispute  having  arisen  as  to 
the  value  of  land,  where  the  contemplated  railroad 
crossed  an  existing  line  of  railroad,  a  jury  assessed 
the  value  of  the  land  at  6A ;  present  damages  0 ; 
future  damages  2,800A ;  and  the  company  having 
contracted  or  paid  for  all  the  lauds  required,  but  not 
having  executed  the  works  between  the  termini 
mentioned  in  the  act,  and  having  deviated  firom 
the  parliamentary  line,  and  made  a  cut  throngh 
their  own  land : — Held,  that  that  part  of  the  ver- 
dict which  related  to  future  damages  was  void; 
as  in  order  to  enable  the  jury,  under  the  act  of 
parliament,  to  make  a  contingent  assessment  of 
damages,  it  is  necessary  that  Uie  cause  or  ixgury 
should  exist  in  some  work  of  the  company  that 
has  already  been  done.  Also,  that  the  company, 
unless  they  had  finally  abandoned  the  making  of 
the  canal  in  the  line  prescribed  by  the  act  of  par- 
liament, had  a  right  to  take  possession  of  the  land 
in  question  within  fifteen  yean  firom  the  passing  of 
the  act,  on  tender  or  payment  of  the  6^  assessed  SiM 
its  value.  Lee  v.  MUner,  6  Law  J.  Rep.  (n.8.)  Exch. 
205 ;  2  M.  &  W.  824. 

The  43  Gea  3,  c  cxl,  which  incorporated  the 
Bristol  Dock  Company,  contained  a  clause  which 
recited,  that  certain  premises  would  be  rendered 
useless  by  their  works,  and  authorized  the  company 
to  purchase  them,  or  to  make  compensation  for  the 
injury,  at  the  option  of  the  persons  interested  in 
those  premises,  and  also  to  any  other  persons  who 
might  sustain  any  damage  through  their  works. 
There  was  another  clause,  which  provided,  "  that 
all  claims  for  compensation  should  be  made  within 
six  months  after  any  injury  h^pened:" — Held, 
that  this  latter  clause  applied  as  well  to  the  premises 
specified  as  to  others. — Held,  also,  that  where,  at 
the  time  of  the  completion  of  the  works,  a  mill, 
which  was  mentioned  in  the  above  clause,  was  held 
by  a  tenant  for  life  under  a  settlement,  he  ought  to 
have  claimed  for  the  whole  compensation,  and,  not 
having  done  so  within  six  monUis,  that  tiie  rever- 
sioners were  barred.  Rex  v.  Bristol  Dock  Co»g)any,  6 
Law  J.  Rep.  (n.b.)  K.B.  157. 

The  Western  Railway  Act,  1  Vict  c,  cvii,  s.  28, 
enacted,  **  that  whereas  the  intended  railway  and 
works  are  intended  to  pass  nearly  contiguous  to  a 
mansion  house  and  twelve  acres  of  land  belonging 
to  William  Penney,  Esq.,  be  it  enacted,  that  in  case 
the  said  William  Penney,  by  notice  in  writing,  shall 
require  the  company  to  purchase  the  said  manaioa 
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house  and  land,  it  shall  be  lawftd  for  them,  and  they 
are  required,  to  treat  fbr  the  purchase  thereof,  and 
for  the  compensation  to  be  made  to  the  said  William 
Penney,  his  heirs,  executors,  administrators,  and 
assigns,  in  respect  of  the  same ;  and  in  case  the 
parties  shall  not  agree  as  to  the  value  or  the  com- 
pensation to  be  given,  then  the  amount  shall  be  as- 
certained by  the  ver^ct  of  a  jury,  in  the  manner 
provided  by  a  former  act ;  and  in  case  default  shall 
be  made  by  the  company  in  payment  of  the  sum  or 
sums  to  be  settled  and  agreed  upon,  or  ascertained 
by  the  verdict  of  a  jury,  for  the  space  of  two  calendar 
months  after  the  same  shall  have  been  settled,  agreed 
upon,  or  awarded,  then  it  shall  be  lawful  for  the 
person  to  whom  such  money  ought  to  be  paid,  to 
sue  for  and  recover  the  same  by  action  of  debt  in  any 
of  Her  Majesty's  courts  at  Westminster."  Under 
this  section,  a  jury  had  been  impanelled,  and  awarded 
the  sum  of  7,5022.  as  compensation  to  the  plaintiff, 
for  which  this  action  of  debt  was  brought  The 
declaration  stated,  that  the  plaintifl^  by  a  notice  in 
writing  left  at  the  office  of  the  defendants,  required 
them  to  purchase  a  certain  mansion  house  and  land 
belonging  to  him,  the  said  plainti^  and  mentioned 
in  the  act  of  parliament  It  then  stated  the  sum- 
moning of  the  jury,  and  that  they  gave  a  verdict  for 
7,502/L,  as  compensation  to  the  plaintiff;  and  that 
long  before  the  commencement  of  this  suit,  two 
calendar  months  had  elapsed  after  the  time  at  which 
the  amount  had  been  awarded ;  that  the  defendants 
had  not  paid,  but  therein  had  wholly  ftuled  and 
made  defitult  Pleas,  first,  that  from  the  time  when 
compensation  was  so  awarded,  the  defendants  had 
always  been  ready  to  pay  the  sum,  upon  the  plain- 
tiff's making  or  shewing  a  good  and  sufficient  title 
Secondly,  that  at  the  time  when  the  jury  ascertained 
the  said  sum  of  7,5022.,  and  from  thence  hitherto, 
the  plaintiff  had  not  any  good  and  sufficient  title 
to  the  mansion  house  and  land.  Held,  upon  de- 
murrer to  the  pleas,  that  the  declaration  was  bad,  for 
not  sufficiently  shewing  a  default  of  payment,  pur* 
snant  to  the  act  of  parliament,  upon  which  default 
■lone  the  action  of  debt  was  maintainable. 

Semhle,  tiiat  the  words  « belonging  to  William 
Penney,  Esq."  were  not  conclusive  of  the  plaintifi^s 
titie,  so  as  to  dispense  with  the  necessity  of  his 
shewing  it,  before  the  sum  for  compensation  was 
paid  to  him.  Penney  v.  Cheat  Weetem  Raitway  Com- 
pany t  7  Law  J.  Rep.  (n.8.)  Exch.  257. 

Where  slaves  appeared  to  be  the  snljject  of  a  suit 
in  a  court  of  eqmty  in  the  island  of  Jamaica,  and 
were  in  the  possession  of  a  receiver  appointed  in 
such  suit: — Held,  that  the  Commissioners  for  award- 
ing compensation  appointed  under  the  8  &  4  WilL  4. 
c.  78,  were  not  bound  to  adjudicate  as  to  the  owner- 
ship, at  the  instance  of  a  person  not  a  party  to  that 
suit  claiming  the  property  therein,  but  that  the 
amount  of  compensation  awarded'  by  them  was 
properly  paid  into  the  Bank  of  England,  to  the  name 
of  the  Accountant  General,  under  the  5  &  6  Will  4, 
e.  45,  s.  14.  Regina  v.  the  CommUtianert  appointed 
under  the  Slavery  Abolition  Aet,  in  re  Riekette,  7  Law 
J.  Rep.  (n.8.)Q.B.256. 

A  railway  act  (4  &  5  Will.  4,  c.  25,)  made  provi- 
sion for  summoning  a  jury  to  assess  compensation 
in  case  of  disagreement  respecting  the  purchase  of 
lands;  and  it  enacted,  that  if  the  jury  should 
ftward  a  higher  sum  tiian  had  been  offered  by  the 


ndlway  company,  "  all  the  eoett  rf  tummoning  tueh 
Jury,  and  the  expenses  rf  witneues,**  should  be  paid 
by  the  company ;  if  a  lower  sum,  then  one  moiety 
of  such  costs,  by  each  of  the  litigant  parties.  The 
next  section  provided,  that  all  parties  disputing  with 
the  company,  and  demanding  to  have  compen- 
sation assessed  by  a  jury,  should  oblige  themselves 
by  bond  to  bear  their  proportion  (if  any)  "  of  the 
eoite  and  expenses  of  summoning  and  returning  such 
jury  and  taking  such  verdict,  and  i^  the  summoning 
and  aUendanee  of  untnessei^* :  —  Held,  that  these 
clauses  did  notentitie  the  successful  party  to  general 
costs  of  the  inquiry,  such  as  might  be  recovered 
in  an  action  by  the  party  gaining  a  verdict ;  not, 
therefore,  to  costs  of  drawing  brief,  counsel's  fee, 
solicitor's  charges  for  attending  the  inquiry,  or  sur- 
veyor's charges  (except  an  allowance  for  time  and 
travelling  expenses)  ror  viewing  and  valuing.  And 
this,  although,  by  the  clause  giving  the  jury  process 
and  regulating  the  inquiry,  it  was  enacted,  that  in 
such  inquiry  the  party  claiming  compensation 
should  **  be  deemed  to  be  plaintifi^  and  entitied  Ut 
the  same  rights  and  privileges  as  plaintifis  in  actions 
at  law."  Rsxv.  Gardner,  6  Law  J.  Rep.  (n.8.)  K.B. 
ISO;  6Ad.&£.  112;  1N.&P.808. 

L  was  elected  in  1888  to  the  office  of  common 
clerk  of  the  borough  of  S,  and  held  it  until  the  pass- 
ing of  the  Municipal  Corporation  Act  in  1885.  The 
office  in  question  comprehended  the  duties  of  town 
clerk,  clerk  of  the  peace,  and  clerk  of  the  Justices. 
This  office  having  been  abolished  by  the  Municipal 
Corporation  Act,  L  was  elected  to  the  office  of 
town  clerk,  whicl^  he  refused  to  accept;  he  then 
appUed  to  the  town  council  for  <;ompensation,  in 
respect  of  the  loss  of  his  office,  but  was  refused.  He 
then  appealed  to  the  Lords  of  the  Treasury  under 
the  66th  section  of  the  act  The  determination  of  the 
Lords  of  the  Treasury  was  contained  in  the  following 
minute : — *'  Upon  a  full  consideration  of  the  cir- 
cumstances, my  Lords  consider  that  as  Mr.  L  was 
re-elected  to  the  office  of  town  clerk,  he  is  not  enti- 
tied to  the  compensation  sought  for  such  part  of  his 
emoluments  as  appertains  to  me  office  of  town  clerk; 
but,  as  he  was  not  re-elected  to  the  office  of  clerk  of 
the  peace,  or  clerk  to  the  Magistrates,  he  is  fully 
entitied  to  compensation  for  the  loss  of  the  emolu- 
ments which  he  would  have  ceased  to  enjoy,  although 
he  had  continued  as  town  clerk  after  his  re-election; 
these  emoluments  having  been  received  by  the 
common  clerk  acting  as  clerk  of  the  peace  and  clerk 
of  the  Justices. ' '  A  rule  having  been  obtained,  call- 
ing upon  the  Lords  of  the  Trowury  to  shew  cause 
why  a  mandamus  should  not  be  granted,  command- 
ing them  to  hear  and  determine  L's  claim,  and  to 
award  him  compensation,  the  Court  discharged  the 
rule  on  the  ground,  that  it  sufficientiy  appeared  that 
they  had  heard  and  determined  the  claim,  and  that 
the  act  of  parliament  made  their  determination  finaL 
Regina  v.  Lords  rf  the  Treasury,  in  re  Loxdale,  8 
Law  J.  Rep.  (n.s.)  Q.B.  249 ;  10  Ad.  &  £.  179 ;  2 
P.  &  D.  869. 


COMPOSITION. 
[See  Debtor  and  Cbeditor.] 
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CONDITION. 

[See  FoBPEiTUBE.] 


CONDITIONS  OF  SALE. 

[See  Auction  and  Auctioneer — Vendor  and 

Purchaser.] 


CONDITIONS  PRECEDENT. 

[See  Contract.] 


CONFIDENTIAL  COMMUNICATION. 

[See  Evidence.] 


CONSIDERATION. 

[See  Assumpsit — Guabantis — Pleading.] 

By  articles  of  separationi  the  husband  ooTenanted 
with  his  wife's  trustee  to  secure  her  an  annuity  of 
IfOOOiL,  on  ofr  before  a  certain  day,  and  the  trustee 
covenanted  with  the  husband,  that,  on  the  annuity 
being  secured,  he  would  enter  into  a  covenant  to 
indemnify  the  husband  against  the  wife's  debts : — 
Held,  that  the  latter  covenant  was  sufficient  to 
support  the  articles.  Wttiedey  v.  WeUetley,  10  Sim. 
256. 


CONSOLIDATION. 
[See  Action.], 


CONSPIRACY. 

An  indictment  charged  in  the  first  count,  that  the 
defendants  conspired  to  defVaud,  and  to  procure  to 
be.  defrauded,  divers  of  Her  Majesty's  subjects,  who 
should  bargain  with  them  for  the  sale  of  goods,  of 
great  quantities  of  such  goods,  without  making  pay- 
ment for  the  sune,  with  intent  to  acquire  to  the 
defendants  money,  profit,  and  emolument  The 
second  count  stated^  that  two  of  the  defendants,  being 
partners,  and  indebted  to  divers  persons,  wickedly 
conspired  to  defraud  the  said  creditors  of  payment 
of  their  debts,  and  that  all  the  defendants,  in  pursu- 
ance of  the  said  conspiracy,  wickedly  made  a  frau- 
dulent deed  of  bargain  and  sale  of  fixtures,  stock  in 
trade,  and  good-w^,  from  the  former  to  the  third 
defendant,  for  £slBe  and  fraudulent  considetations, 
with  intent  thereby  to  obtain  to  the  defendants 
divers  sums  of  money,  to  the  great  dami^e  of  the 
said  creditors.  Held,  that  the  first  count  was  not 
defective  in  not  setting  out  the  names  of  any  creditors 
who  were  to  be  defrauded;  biit  that  it  was  too 
general,  and  bad  for  not  stating  by  what  means  the 
creditors  were  to  be  defrauded.  Held,  also,  that 
the  second  coimt  was  bad,  for  not  shelving  in  what 
respects  the  deed  was  fraudulent,  since  the  facts 
from  which  the  fraud  was  to  be  inferred  ought  to 
have  appeared  on  the  indictment  Judgment  was 
arrested  on  both  counts.  Peck  v.  Regina^  8  Law  J. 
Rep.  (n.8.)  M.C.  22;  1  P.  &  D.  508 ;  e.  c.  RegitM  v. 
Peck,  9  Ad.  &  E.  686. 

If  two  defendants  be  indicted  for  a  conspiracy  and 
for  a  libel,  and  at  the  close  of  the  case  for  the  pro- 
secution there  be  evidence  against  both  as  to  con- 


spiracy, but  no*  evidence  against  dtber  of  them  as 
to  the  libel,  the  Judge  will  put  the  prosecutor  to 
elect  which  charge  he  will  go  upon,  before  the  de- 
fendant's counsel  enter  on  the' defence. 

Proof  that  a  person  has  acted  as  a  public  officer 
on  one  occasion,  before  the  occasion  in  question.  Is 
evidence  to  go  to  the  jury  that  he  is  such  officer. 
Regina  v.  Murphy,  8  C.  &  P.  297.  [Coleridge] 

If  tl^e  counts  of  an  indictment  for  a  conspiracy 
be  framed  in  a  general  form,  a  Judge  will  order  that 
the  prosecutor  shall  frimish  the  defendants  with  a 
particular  of  the  charges,  and  that  particular  should 
give  tiie  same  information  to  the  defendants  that 
would  be  given  by  a  special  count  But  the  Judge 
win  not  compel  tne  prosecutor  to  state  in  his  parti, 
cular  the  specific  acts  with  which  the  defendants  are 
charged,  and  the  times  and  places  at  which  those 
acts  are  alleged  to  have  occurred.  Rex  v.  HandUon, 
7C.&P.  448.  [Littledale] 

On  the  trial  of  an  indictment  for  a  conspiracy  to 
procure  large  numbers  of  persons  to  assemble  for 
tiie  purpose  of  exciting  terror  in  the  minds  of  her 
Majesty's  subjects,  evidence  was  given  of  several 
meetings  at  which  the  defendants  were  present,  and 
it  was  proposed  to  ask  a  witness,  who  was  a  super- 
intendent  of  police,  whether  persons  complained  to 
him  of  being  alarmed  by  these  meetings: — Held, 
that  the  evidence  was  receivable,  and  tiiat  it  was  not 
necessary  to  call  the  persons  who  made  the  com- 
plaints. Reginay.  yincent,9  C.  &  P.  276.  [Gnmey] 

If  on  a  charge  of  conspiracy  it  appears  that  two 
persons,  by  their  acts,  are  pursuing  the  same  object 
often  by  the  same  means,  one  performing  part  of  an 
act  and  the  other  completing  it,  for  the  attainment 
of  the  object,  the  jury  may  draw  the  conclusion  that 
there  is  a  conspiracy. 

If  a  conspiracy  be  formed,  and  a  person  joins  it 
afterwards,  he  is  equally  guilty  wim  the  original 
conspirators. 

If  on  a  charge  of  conspiracy  to  annoy  a  broker 
who  distrained  for  church  rates,  it  be  proved  that 
one  of  the  defendants  (the  other  being  present)  ex- 
cited the  persons  assembled  at  a  pubBc  meeting  to 
go  in  a  body  to  the  broker's  house,  evidence  that 
they  did  so  go  is  receivable,  although  neither  of  the 
defendants  went  with  them ;  but  evidence  of  what 
a  person,  who  was  at  the  meeting,  said  some  days 
after,  when  he  was  himself  distrained  upon  for 
church  rates,  is  not  so.  Regina  v.  Murphy^  8  C.  & 
P.  297.  [Coleridge] 


CONSTABLE. 

[See  Action,  Notice — ^Assault  and  Battebt — 

Indictmbnt.] 

The  establishment  of  county  and  district  consta- 
bles authorized  by  2  &  8  Vict  c  93 ;  17  Law  J.  SUt 
App.  24. 

Amendment  thereof,  by  8  &  4  Vict  c.  88 ;  18  Law 
J.  Stat  App.  16. 

The  payment  of  constables  for  keeping  the  peace 
near  public  works,  provided  for  by  1  &  2  Vict  c  80; 
16  Law  J.  Stat  152. 

Consolidation  of  the  laws  relating  to  the  consta- 
bulary force  in  Ireland.  6  Will.  4,  c.  18,  and  6  &  7 
Will.  4,  c.  86;  14  Law  J.  Stat  26  and  91. 

Where  a  constable,  bond  fide  believing  that  a 


CONSTABLE— CONTRACT. 
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penon  liad  committed  an  o£fence  against  the  Mali- 
cious Trespass  Act,  7  &  8  Gea  4^  c.  80,  s.  28,  appre- 
hended him,  though  he  did  not  see  the  iigury  com- 
mitted, but  intenmng  to  act  under  that  statute  :— 
Held,  that  he  was  entitled  to  notice  of  action.  Bal- 
linger  T.  Ferris,  5  Law  J.  Rep.  (n.8.)  M.C.  133;  1 
H.&W.628;  1T.&G.920. 

The  statute  38  Geo.  3,  c  5,  s.  17,  provides,  '«That 
it  shall  be  lawftil  for  the  collector  to  break  open  in 
the  day-time  any  house,  and,  upon  warrant  under 
the  hands  and  sods  of  any  two  or  more  of  the  said 
commissioners,  any  chest,  trunk,  box,  or  other  thing, 
where  any  such  goods  are,  calling  to  their  assistance 
the  constables,  tjrthing-men,  or  hcmdboroughs,  within 
the  counties,  ri<Ungs,  cities,  towns,  or  places,  where 
any  refusal  or  neglect  shall  be  made:" — Held,  that 
the  collector  was  not  empowered  to  break  open  a 
house,  without  calling  to  his  assistance  a  constable. 
Foit  ▼.  RaciMf  8  Law  J.  Rep.  (n.s.)  Exch.  38;  7 
DowL  P.C.  63;  4  M.  &  W.  419 ;  8  C.  &  P.  699. 

To  a  declaration  in  trespass  for  an  assault  and 
false  imprisonment,  the  defendant  pleaded  a  noise, 
disturbance,  riot,  and  breach  of  the  peace  by  the 
plaintifl^  and  that,  to  preserre  the  peace,  he,  the 
defendant,  gare  the  plaintiff  into  the  custody  of  a 
policeman*  No  riot  was  proved,  but  a  large  con- 
course  of  persons  was  shewn  to  have  assembled, 
and  much  abusive  language  to  have  been  used  by 
the  plaintiff  in  the  presence  of  the  policeman : — 
Held,  a  sufficient  breach  of  the  peace  to  justify  the 
policeman  in  taking  the  plaintiff  into  custody,  and 
taking  him  before  a  Magistrate.  Cohen  v.  Huskieeony 
6  Law  J.  Rep.  (n.s.)  M.C.  133 ;  2  M.  &  W.  477. 

The  right  to  appoint  to  the  office  of  high  consta- 
ble, is  in  the  general  duty  of  county  Justices  of  the 
Peace,  and  is  properly  exercised  at  the  General 
Quarter  Sessions.  The  appointment  cannot  be  made 
by  the  Justices  usually  acting  for  the  hundred,  or 
wapentake,  or  division  in  wMch  it  is  situated,  at 
their  petty  session.  Regina  v.  H^atkituon,  8  Law  J. 
Rep.  (n.8.)  M.C.  66;  10  Ad.  &  E.  288;  2P.  &D. 
617. 

The  statute  24  Geo.  2,  c.  44,  s.  6,  protects  consta- 
bles acting  in  obedience  to  a  warrant,  "  notwith- 
standing defect  of  jurisdiction  in  the  Justice  or  Jus- 
tices" issuing  it  Therefore,  in  an  action  of  false 
imprisonment  against  constables,  where  a  magistrate 
of  one  county  had  issued  a  commitment  against  a 
party  then  residing  in  another,  reciting,  "  that  he 
was  then  present  before  him  to  answer  to  the  com- 
plaint;" and  this  commitment  had  been  indorsed  by 
a  magistrate  of  the  county  in  which  the  party  was 
then  residing,  without  its  appearing,  on  the  fice  of 
the  indorsement,  that  the  hand-writing  of  the  com- 
mitting magistrate  had  been  proved  to  the  indors- 
ing one,  under  24  Geo.  2,  c  56,  s.  1: — Held,  that 
these  were  objections  to  the  jurisdiction,  and  could 
not  be  relied  upon  in  such  action. 

The  plaintifi^  before  commencing  the  action,  had 
demanded  a  perusal  and  copy  of  the  warrant,  under 
24  Geo.  2,  c  44,  s.  6.  The  defendants  gave  a  copy, 
but  did  not  give  a  perusal  of  the  original,  which  it 
was  not  then  in  their  power  to  produce,  as  it  was 
in  the  possession  of  the  keeper  of  the  prison  to 
which  the  plaintiff  had  been  conveyed: — Held,  that 
this  was  a  substantial  compliance  on  their  parts  with 
the  statute.  Atkins  v.  Kilby,  9  Law  J.  Rep.  (n.s.) 
M.C.  62;  11  Ad.  &  £.777;  4P.&D.145. 

Digest,  1835—1840. 


CONSULS. 

Jurisdiction  of  consuls  in  the  Ottoman  dominions 
defined  by6&7WilL  4,  c78;  14  Law  J.  Stat  189. 


CONTEMPT. 
[See  Attachhznt — Practicb,  in  Eauitt.] 

On  applying  to  quash  a  writ  de  contumace  capi^ 
endo,  under  which  a  defendant  is  in  custody,  it  is 
not  necessary  to  move  for  a  writ  of  habeas  corpus. 
Rex  V.  Hewitt,  6  DowL  P.C.  646. 

The  Court  wiU  not  grant  its  warrant  to  apprehend 
a  defendant  for  contempt  under  the  56  Geo.  3,  c  100, 
s.  2,  where  it  appears  that  he  is  confined  in  France. 
Ex  parte  Wyatt,  5  DowL  P.C.  389. 

A  writ  of  habeas  eorjnts  was  directed  to  the  ser- 
jeant-at-arms of  the  House  of  Commons,  command- 
ing him  to  bring  up  the  bodies  of  William  Evans, 
esq.  and  John  Wheelton,  esq.,  sheriffs  of  Middlesex. 
The  seijeant-at-arms  returned  the  follovring  warrant 
with  them: — ''Whereas,  the  House  of  Commons 
have  this  day  resolved  that  W  £,  esq.  and  J  W,  esq., 
sheriffs  of  Middlesex,  having  been  guilty  of  a  con- 
tempt and  breach  of  the  privileges  of  this  House, 
be  committed  to  the  custody  of  the  serjeant-at-arms 
attending  this  House ;  these  are,  therefore,  to  require 
you  to  take  into  custody  the  bodies  of  the  said  W  £ 
and  J  W,  and  them  safely  to  keep  during  the  plea- 
sure of  this  House,  for  which  this  shiul  be  your 
sufficient  warrant  C.  S.  Lefevre,  Speaker." — Held, 
that  the  warrant  was  sufficient  in  form:  that  it  was 
not  necessary  that  it  should  contain  any  further 
specification  of  the  nature  of  the  contempt  for  which 
the  parties  were  committed ;  and  that,  being  thus 
good  on  the  face  of  it,  the  Court  could  not  examine 
into  the  truth  of  the  alleged  contempt,  by  means  of 
the  affidavits  on  which  tiiie  writ  was  obtuned;  the 
61  Geo.  3,  c.  100,  s.  3,  not  applying.  Regina  v.  Mid- 
dlesex (Sheriff),  or  Regina  v.  Evans,  9  Law  J.  Rep. 
(N.s.)aB.82;  8  DowL  P.C.  45  L 

On  an  attachment  for  a  contempt,  where  the  defen- 
dant has  been  examined  on  interrogatories,  if  the 
Master  reports  that  the  defendant  has  cleared  him- 
self of  the  contempt,  the  Court  will  not  enter  into 
the  correctness  of  such  report,  unless  it  appear,  by 
the  interrogatories  and  answers  {semble,  not  by  affi* 
davit),  that  the  Master  has  been  mistaken.  And  it 
is  not  a  sufficient  ground  for  a  review,  that  the 
Master's  report  appears  contradictory  to  the  opinion 
of  the  Judge  who  granted  the  attachment  Rex  v. 
Afor^ey,  4  Ad.  &£.  849. 
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CONTRACT. 


(A)  What  AMOUNTS  TO. 

The  plaintiffs  purchased  a  quantity  of  tallow 
under  the  following  circumstances : — The  defendant 
was  a  merchant,  residing  at  St  Petersburgh.  He 
employed  his  brother-in-law  H,  as  his  agent  in  this 
country,  and  introduced  him  as  such  to  the  houses 
with  which  he  was  connected.  H  made  contraots 
for  the  sale  and  purchase  of  the  articles  in  which 
the  defendant  dealt,  at  first  in  the  form,  **  Sold  for 
L  (the  defendant)  by  order  of  H,"  afterwards  in  the 
form,  "  Sold  for  H."  And  H  was  authorized,  not 
merely  to  make  specific  purchases  and  sales,  but  to 
sell  at  his  own  discretion  within  certain  limits.  It 
continued  to  be  universally  understood  among  the 
parties  with  whom  he  dealt,  that  he  did  so  as  the 
agent  of  the  defendant  In  consequence  of  dis- 
agreements between  the  defendant  and  H,  it  had 
been  arranged  that  their  connexion  should  cease ; 
but  no  intimation  of  such  disagreement  had  become 
public,  when  a  contract  was  made  by  W,  a  broker, 
as  agent  of  the  plaintilTs.  The  bought  note  was  as 
follows:— "London,  28th  of  April  1885.  Bought 
for  Messrs.  T  &  C  (the  plaintiffs)  1,000  casks,  &c., 
B  W,  broker."  The  sold  note  "  Sold  for  H,  to  my 
principals,  1,000  casks,  &c,,  B  W,  broker."  The 
former  was  delivered  to  the  plaintiffs,  the  latter  to  H. 
The  defendant  afterwards  repudiated  this  contract, 
as  made  by  H  on  his  own  behalf.  In  assumpsit  to 
recover  damages  for  the  breach  of  contract,  the 
jury  foimd,  that  the  contract  was  intended  by  H 
to  be  on  his  own  account,  but  that  W  believed  he 
was  making  it  with  H  as  the  agent  of  L  (the  de- 
fendant).— -Held,  that  this  was  rightly  entered  as  a 
verdict  for  the  plaintiffs,  and  that  there  was  suffi- 
cient evidence  of  a  contract  between  the  plaintifls 
and  the  defendant 

Evidence  was  tendered  on  the  part  of  the  defen- 
dant, of  a  mercantile  usage,  in  contracts  by  bought 
and  sold  notes,  disclosing  to  neither  party  the  name 
of  tihe  person  with  whom  he  contracted,  by  which 
there  was  a  right  to  reject  the  undisclosed  principal 
when  his  name  was  first  offered,  and  hold  the  broker 
liable  instead : — Held,  that  such  evidence  was  rightly 
rejected.  Trueman  v.  Loder,  9  Law  J.  Rep.  (n.b.) 
aB.  165;  llAd.&£.589;  dP.&D.267. 

A  binding  contract  may  be  entered  into  for  the 
sale  of  an  estate,  although  the  correspondence  which 
constitutes  the  contract  refers  to  the  future  execu- 
tion of  a  more  formal  agreement  Thomas  v.  Deringf 
6  Law  J.  Rep.  (n.s.)  Ch.  267 ;  1  K.  729. 

(B)  Validity  and  Lbqalitt. 

An  agreement  between  a  father  and  a  son  (the 
former  being  heir  presumptive  of  a  lunatic)  to  settle 
his  expectancies  as  such  heir,  in  consideration  of 
natural  love  and  afiection,  and  of  the  son  agreeing 
to  issue  a  commission  of  lunacy,  was  held  valid,  and 
specific  performance  decreed  after  the  lunatic's 
death.     Perue  v.  Perxse,  1  West,  1 10. 

The  rules  which  induce  a  court  of  equity  to  look 
with  suspicion  into  transactions  between  solicitor  and 
client,  apply  to  other  cases,  when  there  is  a  confi- 
dential relation  between  the  parties,  as  employer  and 
agent,  surgeon  and  patient,  spiritual  instructor,  &c. 

The  Court  refused,  on  grounds  of  public  policy, 
to^  sustain  an  agreement,  by  which  an  aged  patient, 
without  legal  professional   assistance,  agreed,  in 


consideration  of  tihe  past  aervicea  of  his  soigeoo, 
and  that  he  should  attend  him  during  the  remainder 
of  his  life,  that  his  executors  should,  within  six 
months  after  his  decease,  pay  the  surgeon  25,0002. 
The  Court  was  also  of  opinion,  that  the  agreement 
was  void  at  law;  as  it  was  an  inducement  to  the 
medical  adviser  to  accelerate  his  patient's  death. 
Dent  V.  BenneU,  S  Law  J.  Rep.  (n.8.)  Ch.  58 ;  8  Ibid. 
125;  7Sim.559;  4M.&Cr.269. 

All  agreement  for  a  partnership  for  the  exhibition 
of  ordinary  theatrical  representations,  at  a  theatre 
within  twenty  miles  of  London,  but  not  within  the 
city  of  Westminster,  nor  at  a  place  where  the  King 
resides,  is  an  agreement  for  an  illegal  purpose,  and, 
consequently,  will  not  be  enforced  by  a  court  of 
equity.  Ewing  v.  OsbalditUm,  6  Law  J.  Rep.  (na) 
Ch.l61;  2M.&Cr.53. 

An  agreement  by  a  wife  to  waive  the  further 
prosecution  of  an  indictment  against  her  husband 
for  an  assault,  in  consideration  of  his  allowing  her 
an  annuity  by  way  of  separate  maintenance,  is  an 
illegal  contract,  though  entered  into  with  the  sane- 
tion  of  the  Court  in  which  the  indictment  is  tried; 
and  the  wife  cannot  claim  the  arrears  of  the  annui^ 
as  a  debt  against  her  husband,  in  competition  witn 
her  husband's  creditors.  Oarth  v.  Eartukaw,  3  Y. 
&  C.  584. 

An  agreement  entered  into  between  the  defendant 
and  the  assignees  of  a  bankrupt,  by  which  the  de- 
fendant, as  a  consideration  for  the  payment  of  the 
amount  which  he  engaged  to  pay,  being  10s.  in  the 
pound  upon  all  the  debts  proved,  except  those  of  two 
creditors,  stipulates  that  he  shall  receive  out  of  the 
estate  the  full  amount  of  500i.,  called  a  bonus,  and 
2002.  for  a  lease,  in  preference  to  all  the  other  credi- 
tors, except  the  two  above  specified,  who  are  to 
Srove  and  receive  their  dividends  as  if  no  agreement 
ad  been  madO)  and  who,  therefore,  are  in  no  way 
affected  by  it;  and  further,  that  as  to  the  whole  of 
his  debt,  when  ascertained,  he  shall  be  entitled  to  a 
similar  preference, — is  bad,  as  contrary  to  the  policy 
of  the  bankrupt  laws,  though  it  might  by  possibility 
be  beneficial  to  the  creditors  at  large.  SiaUtet  or 
Steaines  v.  Wainwright,  9  Law  J.  Rep.  (n.8.)  C.P. 
107 ;  8  Sc  280 ;  6  Bing.  N.C.  174. 

Where  a  party  undertakes  to  refrain  partially  from 
the  exercise  of  a  tnde  for  a  consideration,  the  Courts 
will  not  examine  whether  it  be  a  legal  considera- 
tion, and  will  not  enter  into  the  question  whether  it 
be  adequate  or  not 

A  person  entered  into  the  service  of  a  chemist 
and  oruggLBt  as  an  assistant,  and  agreed,  that  if  he 
should  at  any  time  use  or  exercise  the  trade  of  a 
chemist  and  druggist  within  the  town  of  Taunton 
or  three  miles  thereof  he,  his  executors  or  adminis- 
trators, would  pay  to  the  plaintiff  the  sum  of  5002. 
as  liquidated  damages : — Held,  that  this  was  not  an 
illegal  contract,  eiuer  on  the  ground  that  the  re- 
striction, being  indefinite,  would  last  beyond  the 
master's  life,  or  that  the  consideration  was  inade- 
quate for  the  restraint  Hitchcock  v.  Coker  (in  error), 
6  Law  J.  Rep.  (n.s.)  Exch.  266 ;  6  Ad.  &  £.  438 ;  1 
N.  &  P.  796. 

A  contract  for  the  delivery  of  a  certain  amount 
of  foreign  stock  or  securities  upon  a  future  day, 
whether  the  price  or  value  of  the  said  stock  shall  be 
on  that  day  higher  or  lower,  or  that,  at  the  option 
of  the  party  bound  to  deliver  the  stock,  the  contract 
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shall  be  compounded,  by  pajring  the  amount  of  dif- 
ference between  the  price  on  the  day  when  the  con- 
tract was  made  and  on  the  future  day,  is  not  a  wager 
illegal  at  common  law. 

Neither  is  such  oontzact  void  within  the  statute 
14  Gea  3,  c  48.  Morgan  v«  Pehrer,  6  Law  J.  Rep. 
(n.8.)  C.P.  75 ;  8  Bing.  N.C.  457 ;  4Sc.2dO. 

A  broker  who  has  not  been  admitted  to  practise 
in  the  city  of  London,  by  the  Lord  Mayor  and  Alder- 
men, can  recover  for  brokerage  and  commission,  on 
contracts  made  by  him  as  a  broker  within  the  dty 
of  London.  Cope  v.  Rowlands^  6  Law  J.  Rep.  (n.b.) 
Exch.63;  2M.&W.  149. 

The  Stock-jobbing  Act,  7  Geo.  2,  c.  8,  does  not 
extend  to  foreign  stock,  but  only  to  the  stock  or 
other  public  securities  of  this  kingdom. 

Neither,  it  seems,  is  a  contract  such  as  is  prohi- 
bited by  that  statute  void  at  common  law. 

Therefore,  in  an  action  for  work  and  labour,  a  plea 
that  the  work  was  done  by  the  plaintiflSi  as  agents 
and  brokers  in  the  making  of  divers  contracts  be- 
tween the  defendant  and  other  persons  for  liberty  to 
put  upon,  and  deliver,  receive,  accept,  or  refuse  cer- 
tain public  stocks  of  certain  foreign  states,  that  is 
to  say,  of  the  kingdoms  of  Spain  and  Portugal,  re- 
spectively, was,  upon  special  demurrer,  held  to  be 
bad.  WeUt  v.  Porter,  5  Law  J.  Rep.  (n.s.)  C.P.  250;  > 
2  Bing.  N.C.  722;  3  Sc.  14L 

To  assumpsit  for  not  opening  the  plaintiflf  s  the- 
atre according  to  engagement,  the  defendant  pleaded 
that  the  theatre  was  situate  within  twenty  miles  of 
the  cities  of  London  and  Westminster,  and  not  in 
the  city  of  Westminster,  nor  in  any  place  where  the 
King  resides ;  that  neither  the  plaintiff  nor  the  de- 
fencUint  was  licensed  by  letters  patent  or  otherwise 
to  act  interludes,  &&  at  the  said  theatre,  and  that 
neither  the  plaintiff  nor  defendant,  nor  any  other 
person  could  procure  a  licence  required  by  law  for 
such  representations,  and  that  the  pieces,  repre- 
sentations, &C.  intended  to  be  performed,  were  in- 
terludes, .&c.,  for  the  acting  of  which  a  licence  is 
by  law  required,  of  which  the  plaintiff  at  the  time 
of  the  agreement  had  notice : — Held,  a  good  plea. 
Letfy  V.  YaieM,  7  Law  J.  Rep.  (n.8.)  Q.B.  138  $ 
8Ad.&£.129;  8N.&P.  249. 

A  promise  by  a  bankrupt  to  pay  a  sum  of  money 
due  to  a  creditor,  for  money  had  and  received  to 
his  use,  after  the  delay  of  a  few  months,  in  consi- 
deration of  his  proving  for  it  under  the  fiat,  is  bad. 
Brearley  or  Brealey  y,  Andrew,  6  Law  J.  Rep.  (M.S.) 
K.B.  199;  2  N.&  P.  114;  7  Ad.  &  £.  108. 

Time  bai^ains  in  foreign  funds  are  not  within 
the  prohibition  of  the  Stock- jobbing  Act,  7  Geo.  2, 
c.  8 ;  nor  illegal  at  conmion  law.  Eltworth  v.  Cole, 
6  Law  J.  Rep.  (n.s.)  Ezch.  50  ;  2  M.  &  W.  81. 

In  an  action  for  work  and  labour,  commission, 
money  had,  &c.,  in  respect  of  foreign  stock,  the  de- 
fendant pleaded,  that  the  work  was  done,  and  the 
commission  became  due,  and  the  money  was  paid, 
&e.  for  and  in  respect  of  contracts  and  agreements 
knowingly  made  by  the  plaintiff,  upon  which  con- 
sideration, in  the  nature  of  premium,  was,  with  the 
knowledge  of  the  plaintiff,  given,  for  liberty  to  ac- 
cept or  refuse  certain  pubhc  and  joint  stock,  and 
certain  public  securities  and  shares  and  interests 
in  certain  public  sec^ties,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided.  On 
issue  taken  on  the  allegation  that  the  contracts  were 


contrary  to  the  statute,  and  verdict  for  the  plainti£( 
the  Court  refused  to  set  the  verdict  aside,  on  the 
objection  that  jobbing  in  foreign  securities  was  pro- 
hibited by  7  Geo.  2,  c.  8,  or  by  the  common  law. 
Oakley  v.  Rigby,  5  Law  J.  Rep.  (n.b.)  C.P.  256 ;  2 
Bing.  N.C.  732;  3  Sc.  194. 

Tbe  declaration  stated,  that  in  consideration  that 
the  plaintiff  would  forbear  to  sue  J  D,  and  would 
receive  from  him  some  money  and  promissory 
notes,  on  account  of  the  debt,  the  defendant  under- 
took, upon  the  dishonour  of  the  notes,  or  if  the 
plaintiff  should  sue  out  a  writ  of  capias  or  detainer 
against  J  D,  he  would  surrender  him  into  the  cus- 
tody of  the  sheri^  so  that  he  might  be  arrested,  or 
detained  on  the  writ ;  or  upon  failure  to  do  so,  that 
the  defendant  would  pay  the  plaintiff  the  amount 
of  the  notes.  It  also  averred,  that  the  plaintiff  re- 
ceived from  J  D  certain  notes,  drawn  and  indorsed 
by  J  D.  Held,  first,  that  this  was  a  legal  contract ; 
— secondly,  that  it  was  not  necessary  to  state  that 
J  B  indorsed  the  notes  to  the  plaintiff  Lewis  v. 
Davison,  8  Law  J.  Rep.  (n.8.)  Exch.  78 ;  4  M.  &  W. 
654. 

If  a  party  contracts  to  sell  goods,  to  be  delivered 
at  a  future  day,  of  which  he  is  not  possessed  at  the 
time  of  the  contract,  nor  has  entered  into  any 
agreement  for  the  purchase  thereof,  nor  has  any  rea- 
sonable expectation  of  becoming  possessed  thereof 
within  the  time  limited  for  the  fulfilment  of  the 
contract,  otherwise  than  by  purchasing  them  after 
the  making  of  the  contract — such  a  contract  is, 
nevertheless,  valid.  The  dictum  of  Lord  Tenterden 
to  the  contrary,  in  Bryan  v.  Lewis,  (Ry.  &  Moo.  386,) 
is  not  law.  Hihblewhile  v.  M^Morine,  8  Law  J. 
Rep.  (n.8.)  Exch.  271 ;  5  M.  &  W.  462. 

The  46  Geo.  8,  c.  43,  s.  8,  enacts,  that  every 
licensed  appraiser  shall,  within  fourteen  days  after 
making  an  appraisement,  deliver  it  to  his  employer, 
on  vellum,  parchment,  or  paper,  duly  stamped,  on 
pain  of  forfeiting  for  every  neglect  therein,  or  for 
delivering  any  appraisement,  &c.  on  vellum,  &c., 
not  duly  stamped,  SOL     By  section  9,  no  person 
who  employs  an  appraiser  shall  receive  or  take,  or 
pay  or  make  any  compensation  for  such  appraise- 
ment, unless  written  on  vellum,  &c.  duly  stamped, 
under  a  penalty  of  50L     To  a  declaration  in  debt 
by  an  appraiser,  for  work  and  materials,  &c.,  it  was 
pleaded,  that  the  plaintiff  did  not,  within  fourteen 
days  after  the  making  of  the  appraisement,  deliver 
it  to  the  plaintifi^  written  on  vellum,  parchment,  or 
paper,  duly  stamped :  Plea  held  bad  on  demurrer. 
Saunders  y,  Morgan,  8  Law  J.  Rep.  (n.s.)  Q.B.  290. 
In  covenant  against  the  defendant  for  the  rent  of 
certain  demised  premises,  a  plea  alleging  that  the 
contract  was  entered  into  between  the  parties,  for 
the  purpose  of  violating  the  statute  25  Geo.  3,  by 
making  certain  preparations  of  and  extracts  iVom 
oil  of  tar,  &c.,  withm  the  limits  prescribed,  and  in 
greater  quantities  than  those  allowed  by  the  statute, 
was  held  to  be  a  good  answer  to  the  demand,  and 
that  the  action  could  not  be  maintained: — Held, 
also,  that  it  made  no  difference  as  to  the  legal  re- 
sult, whether  the  contract  was  by  parol  or  by  deed 
under  seal ;  also,  that  when  the  contract  was  en- 
tered into,  for  the  attainment  of  an  illegal  object, 
no  subsequent  change  of  intention  would  have  the 
effect  of  curing  it  of  its  vice,  and  rendering  it  valid. 
Gas-light  and  Coke  Company  v.  Turner,  9  Law  J. 
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Rep.  (n.8.)  C.P.  75 ;  7  Sc.  779.    In  error,  9  Law  J". 
Rep.  (n.8.)  Exch.  336 ;  6  Bing.  N.C.  324. 

By  an  agreement  between  Lord  H,  a  peer  of 
parliament,  and  certain  proprietors  of  shares  in  a 
projected  railway  company,  which  railway  it  was 
proposed  to  take  over  Lord  H*8  lands,  it  was  sti- 
pulated that  Lord  H  should  witlidraw  his  opposi- 
tion to  a  bill  then  before  parliament  for  establi^ing 
the  railway  according  to  a  certain  line,  and  that  the 
proprietors,  after  the  passing  of  the  biU,  should  use 
their  best  endeavours  to  procure  another  bill  in  the 
next  session  of  parliament,  authorizing  the  company 
to  deviate  from  their  first  line,  and  take  another 
over  a  different  part  of  Lord  H's  estate.  This 
agreement  was  concealed  from  parliament,  from 
the  other  Und-owners,  and  the  other  shareholders : 
— Held,  that  it  was  illegal,  on  the  ground  of  its 
having  been  concealed  from  parliament 

Quare — ^whether  its  validity  was  impeachable,  on 
the  ground  of  the  concealment  from  the  other  parties. 

Semhle — that  it  was  not  illegal,  on  the  ground  of 
Lord  H's  being  a  peer  of  parliament 

The  proprietors  subsequently  obtained  an  act 
authorizing  them  so  to  deviate  their  line  as  wholly 
to  avoid  Lord  H's  estate : — Held,  that  the  agree- 
ment was  not  thereby  dissolved. 

Held,  on  error,  first,  that  the  agreement  was  not 
void  by  reason  of  its  having  been  made  without 
the  knowledge  of  the  individuals  through  whose 
lands  the  rulroad  was  to  pass.  Secondly,  that 
whether  an  intention  to  conceal  the  agreement 
from  the  legislature  would  or  would  not  have 
vitiated  the  agreement,  (as  to  which  the  Court 
declined  to  pronounce  an  opinion,)  the  plea  afforded 
no  answer  to  the  declaration,  as  it  did  not  state  that 
the  plaintiff  at  the  time  of  making  the  agreement, 
had  any  intention  of  concealing  it  from  the  legisla- 
ture; and,  on  this  point,  the  Court  of  error  re- 
versed the  judgment  of  the  Court  of  Queen's  Bench. 
Thirdly,  that  die  agreement  was  not  rendered  inva- 
lid by  reason  of  the  plaintiff  being  a  peer  of  parlia- 
ment The  plaintiff  in  error  contended,  that  he 
was  entitled  to  interest  under  the  3  &  4  WilL  4, 
c.  42,  s.  30,  on  account  of  his  execution  having  been 
delayed  by  the  writ  of  error.  The  Court  refiued  to 
grant  him  interest,  on  the  ground  that  the  action 
was  in  covenant,  and  not  in  debt  Howden  v.  iSfinp- 
son,  8  Law  J.  Rep.  (n.8.)  Q.B.  169.  In  error,  8  Law 
J.  Rep.  (n.8.)  Exch.  281 ;  10  Ad.  &  £.  793 ;  2  P.  & 
D.  714 ;  and  on  the  question  of  the  legality  of  the 
agreement  only,  as  a^inst  public  policy — Simpson 
V.  Howden^  6  Law  J.  Rep.  (n.b.)  Chanc.  815 ;  1  K« 
68S ;  3  M.  &  Cr.  97. 

An  agreement  is  not  void  because  made  under 
the  influence  of  duress  of  goods. 

The  plaintiff  had  distramed  for  192.  lOs,  due.  The 
defendant  signed  an  agreement,  by  which,  in  conside* 
ration  of  the  nlaintin  withdrawing  the  distress,  he 
agreed  immediately  to  pay  SL  7«.  6d,  in  part  payment, 
and  the  balance  wiUiin  a  month ;  in  default  of  which, 
the  plaintiff  to  be  at  liberty  to  levy  a  distress,  or  take 
any  other  steps  for  the  recovery  of  the  same.  The 
defendant  bemg  sued  on  this  agreement,  sought  to 
avoid  it  on  two  grounds:  that  the  distress  was 
wrongfully  made  lor  19L  10s.,  the  smaller  sum  of 
Zl,  7s.  6d,  only  being  due,  and  that  the  defendant 
I'ntered  into  the  agreement  to  prevent  the  sale  of  his 
K^HfdM  f  »nd  that  there  was  no  consideration  for  the 


agreement,  except  in  respect  of  82.  7«.  <ML :— Held, 
that  neither  of  these  grounds  of  defence  was  an  an- 
swer to  the  action.  Skeate  v.  Beale,  9  Law  J.  Rep. 
(n.8.)  Q.B.  288 ;  11  Ad.  &  E.  988 ;  3  P.  &  D.  597. 

The  plaintiA,  publishers  and  proprietors  of  a 
newspaper,  published,  at  the  request  and  solicitation 
of  the  defendant,  a  statement  obviously  libellous, 
which  the  defendant  represented  to  be  correct  and 
true.  An  action  being  brought  against  them  fiir 
such  publication,  the  defendant  gave  them  an  under- 
taking to  bear  them  harmless  as  to  all  coats, 
charges,  expenses,  &e.  to  whidi  they  might  be  put  by 
defending  such  action.  In  an  action  for  not  per- 
forming such  undertaking,  held,  that  it  was  void,  as 
founded  upon  an  illegal  consideration ;  and  that  die 
action  could  not  be  maintained. 

The  declaration  having  alleged,  that  the  publica- 
tion took  place  at  the  request  and  solicitation  of  the 
defendant,  and  that  an  action  was  brought  and<then 
pending  for  such  act,  stated,  that,  in  consideration 
of  the  premises,  the  defendant  undertook  to  bear 
the  plaintifib  harmless,  &c: — Held,  that  in  snch 
case,  the  plaintiffs  could  not  reject  the  one  consi- 
deration, vis.  the  publication  of  the  libell^ue  matter, 
and  rely  upon  the  other,  namely,  that  the  plaintifla 
should  defend  the  action ;  and  that,  even  if  the  former 
consideration  could  be  rejected,  the  defendant  would 
in  such  case  be  guilty  of  maintenance,  as  having 
interfered  to  support  an  action  to  which  he  was  a 
stranger;  consequentiy,  that  the  plaintifi  conld 
not  recover.  SkackeU  v.  Rosier,  5  Law  J.  Rep.  (n.b.) 
C.P.  198 ;  2  Bing.  N.C.  684;  8  Sc  59. 

(C)   CONSTEUCTION. 

(a)  In  general. 

The  law  of  a  country  where  a  contract  is  to  be 
enforced  must  govern  tne  construction  of  such  con- 
tract    Don  V.  Lippmamt,  5  €1.  &  F.  1. 

Semhle — Under  a  contract  between  subject  and  sub- 
ject, for  the  sale  of  a  manor  witii  the  appurtenances, 
an  advowson  appendant  will  pass,  alUiough,  at  the 
time  the  contract  was  enter^  into,  neither  parhr 
knew  that  it  was  appendant  to  the  manor,  and, 
consequentiy,  the  sale  of  it  was  not  in  their  contem- 
plation. 

Where,  under  the  general  words  of  a  contract  for 
the  sale  of  an  estate,  property  passes  which  the 
vendor  insists  he  did  not  mean  to  sell,  but  the  pur- 
chaser by  his  answer  denies,  or  does  not  admit, 
that  it  was  not  in  his  contemplation  at  tho  time  of 
the  purchase;  semhU,  that  the  vendor,  on  the 
ground  of  mistake,  cannot  sustain  a  bill  against  the 
purchaser  to  have  the  contract  rectified  and  carried 
into  execution. 

Quare — ^Whether,  consistetttiy  with  the  Statute 
of  Frauds,  the  Court  can  entertain  a  bill  for  recti- 
fying an  executory  contract  for  the  sale  of  lands, 
and  canyingit,  when  rectifled,  into  executimi,  even 
where  the  mistake  Is  admitted  by  the  answer. 
Attorney  General  v.  SitmeU,  6  Law  J.  Rep.  (n.b.) 
Ex.  £q.  86 ;  1 Y.  &  C.  559. 

In  a  marriage  contract  the  husband  covenanted 
to  secure  to  his  intended  wife  tiie  benelH  of  the  pen- 
sion or  annuity,  payable  fnm  a  certain  fund  to  the 
widow  of  a  subscriber,  and  fiuling  thereof  or  in 
case  the  said  pension  or  ai^uity,  from  whatever 
cause,  shall  not  be  available  to  his  intended  wife,  ex- 
cepting only  through  her  right  to  and  poasessiw  of 
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propel  iy  ptoduciof^  Uie  amovnt  of  the  pension,  he 
oound  himiftlf^  hit  executon,  &c,  to  make  pay- 
ment to  her  of  a  clear  vearly  turn  equal  to  the  pen- 
■ion.  At  the  taxne  of  his  death  he  had  secured  hit 
wile  a  pension  on  the  Bomb^  Military  Fund  to  the 
amount  of  866L  a^year.  From  diftersnt  causes 
(other  than  her  possession  of  property  producing 
the  amount  of  the  pension)  the  payment  of  the  pen- 
sion was  at  first  reduced,  and  afterwards  stopped : 
-^Held,  that  the  contract  was  an  absolute  contract 
to  make  good  the  amount  of  the  pension  in  eyery 
ease  but  that  of  the  possession  of  property  produc- 
ing a  similar  amount,  and  that  event  not  having 
happened,  the  husband's  estate  was  declared  liable. 
Taplor  V.  Hastack,  ^  CL  &  F.  380. 

Where  booksellers  undertook  to  manage  the  sale 
of  a  library,  to  prepare  and  be  at  the  expense  of 
piinting  catalogues  and  advertising  the  soles,  and 
settling  with  the  enetioneers,  for  a  commission  of 
12(  per  cent,  to  include  every  expense  except 
King's  duty,  and  the  removal  of  books  from  the 
eountry ;  and  also  engaged  to  be  responsible,  toge- 
ther with  the  auctioneers,  for  the  proceeds  of  the 
sale,  it  was  held,  first,  that  the  employment  of  cer- 
tain auctioneers  to  sell  some  of  tne  books,  at  the 
particular  desire  of  the  owner  of  the  library,  did 
not  release  the  booksellers  from  their  responsibility, 
in  coigunction  vrith  those  auctioneers;  and,  se- 
condly, that  the  booksellers  were  not  released  from 
responsibility  by  the  circumstance  of  the  attorney  of 
the  owner  of  the  library  taking  the  promissory  notes 
of  those  auctioneers,  instead  of  requiring  eertain  bills 
of  the  purchasers,  which  they  ought  to  have  given, 
unless  he  tied  up  his  hands  from  proceeding 
against  the  auctioneers  until  those  notes  became 
due,  without  first  obtaining  the  consent  of  the  book- 
sellers who  were  to  be  responsible  together  with 
them.  Cholmondeleji  v.  Pavne,  8  C.  &  P.  482.  [Tin- 
dal] 

A  declaration  on  an  agreement,  that  the  defen- 
dant would  retake  a  public  house  previously  sold 
by  him  to  the  plainti^  and  pay  a  certain  sum  and 
the  value  of  the  stock  and  licences,  provided  Messrs. 
C  &  Ca  would  take  him  as  tenant,  alleged,  that  the 
defendant  did  not  ask  nor  make  any  efibrt  to  cause 
Messrsi  C  &  Co.  to  take  him  as  tenant.  The  defen- 
dant pleaded,  that  he  did  ask  and  make  every  efibrt 
to  cause  Messrs.  C  &  Co.  to  take  him  as  their 
tenant,  but  that  they  would  not : — Held,  that  it  was 
incumbent  upon  the  plaintiif  to  prove  that  the  de- 
fendant had  not  made  due  efforts  to  procure  Messrs. 
C  &  Co.  to  take  him  as  a  tenant;  and  that,  as  it  ap- 
peared that  C  &  Co.  would  not  take  him  as  a  tenant* 
the  plaintiff  was  properly  nonsuited  on  those  Read- 
ings. JejftrUi  V.  Clarey  6  Law  J.  Rep.  (n.b.)  Exch. 
1;  2M.&W.48. 

A  declaration  in  assumpsit  stated,  that  by  a  me- 
morandum of  an  agreement  between  the  plaintiff  of 
the  one  part,  and  the  defendants  of  the  other,  after 
reciting,  that  by  a  certain  other  agreement,  previ- 
ously made  beiween  the  plaintiff  and  one  of  the 
de£sndants^  the  plaintiff  did  agree  with  the  defendant 
for  the  sale  of  Wet^'s  patent  furnace,  and  that  the 
plaintiff  had  since  obtained  letters  patent  for  an 
improvement  in  fumaees;  and  that  the  plidntiff  and 
one  M'Curdy  had  obtained  a  patent  for  an  improve- 
ment in  generating  steam ;  and  the  plaintiff  and 
one  IngledeWy  a  patent  £or  a  metallic  wheel  and 
revolving  axle;  and  that  the  plaintiff  was  solely 


interested  in  a  patent  for  a  new  mode  of  abstractli^ 
heat  from  steam,  vapour,  or  other  fluids;  and  that 
the  plaintiff  and  one  Gray  had  obtained  a  patent  for 
an  improved  frimace  applicable  to  locomotive  en- 
gines; it  was  aoreed  between  the  parties,  that  it 
should  be  lawful  for  the  defendants  exclusivelv  to 
use,  &c.  any  or  all  the  aforesaid  patent  inventions 
witliin  certain  specified  districts,  upon  this,  among 
other  considerations,  that  the  defendants  should  pay 
to  the  plaintiff  4002.  a  year  during  the  existence  of 
the  said  agreement,  and  that  suim  sum  should  be 
charged  as  payment  by  the  defendants  in  their 
boou ;  that  ^ey  should  pay  A  a  certain  rateable  sum 
on  all  machines  used,  &e.  on  his  principle;  that 
they  should  pay  the  plaintiff  a  moiety  of  the  net 
profit  to  arise  from  all  the  said  inventions  (except 
those  in  which  B  and  C  were  interested);  to  the 
plaintiff  and  B  two- thirds  of  the  net  profits  to  arise 
from  theirs;  with  liberty  to  either  of  the  parties  to 
put  an  end  to  the  agreement  at  the  expiration  <^ 
five,  seven,  or  ten  years.  Breach,  non-payment 
Pleas,  as  to  the  patent  of  the  said  supposed  improve- 
ment in  furnaces  (after  stating  the  patent),  that  it 
was  not  a  new  invention;  and  that  it  was  not  in- 
vented or  found  out  by  the  plaintiff,  as  in  the  said 
letters  patent  mentioned: — Held,  on  error  (affirming 
the  judgment  of  the  court  below),  that  as  the  con- 
sideration moved  not  from  the  plaintiff  alone,  but 
from  him  and  the  other  parties  jomed  with  him,  the 
declaration  was  bad,  on  the  ground  of  variance,  as 
it  stated  the  agreement  to  be  made  between  the 
plaintiff  and  the  defendants. 

Held,  also,  that  the  plea  shewing  one  of  the  pa- 
tents to  be  void,  was  a  sufficient  answer  to  the  action. 

Semble — ^that  all  the  parties  to  the  agreement  of 
the  first  part,  ought  to  have  joined  in  bringing  the 
action.  Chanter  v.  £eese,  9  Law  J.  Bep.  (n.b.)  Exch. 
827;  4M.&W.295. 

In  an  action  against  the  defendant  for  the  breach 
of  an  agreement,  by  which  he  was  to  let  to  the  plain- 
tiff a  messuage  for  a  year  from  the  2dth  of  March, 
the  plaintiff  to  take  the  fixtures  at  a  valuation  in 
the  usu^l  way,  and  to  pay  for  the  same  on  entry, 
and  a  plea  alleging  the  custom  of  the  country  for 
the  incoming  tenant  and  the  landlord  each  to  appoint 
an  appraiser  to  value  the  fixtures,  and  for  the  valua- 
tion to  be  completed  before  the  time  when,  by  the 
tenns  of  the  demise,  the  tenant  was  to  have  posses- 
sion; and  that  the  defendant  gave  notice  that  his 
valuer  would  attend  on  the  19th  of  March,  but  that 
the  plaintiff  did  not  on  that  day,  or  before  the  25% 
cause  any  valuer  to  attend  on  his  behalf,  or  any 
valuation  to  be  made,  by  reason  whereof  the  defen- 
dant refused  to  allow  him  to  take  possession: — Held, 
that  it  was  competent  to  the  plaintiff  to  give  evi- 
dence of  a  demand  of  possession,  and  of  a  tender  of 
the  vslue  of  the  fixtures,  and  of  a  refusal  by  the  de- 
fendant after  the  25th  of  March,  viz.  on  the  6th  of 
April;  inasmuch  as  tibough  the  plaintiff  agreed  to 
take  the  piemises  from  the  25th  of  March,  he  was 
not  bound  to  enter  upon  that  day.  Edman  v.  AUen, 
0  Law  J.  Bep.  (n.8.)  C.P.  49;  6  Bing.  N.C.  19 ;  8 
Sc26L 

The  plaintiff  agreed  by  parol  to  sell  a  mare  to  the 
defendants  for  20^,  the  defendants  agreeing,  if  the 
mare  should  prove  to  be  in  foal,  to  return  her  to  the 
plaintiff  on  payment  of  12/.  The  plaintiff  deli- 
vered the  mare  to  the  defendants: — Held,  that  this 
was  a  single  contract,  and  that  it  was  not  necessary. 
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under  the  17th  section  of  the  Statate  of  Frauds,  that 
it  should  be  in  writing.  WUUams  y,  BurgeUy  8  Law 
J.  Bep.  (N.8.)  as.  286;  10  Ad.  &  E.  499;  2  P.  & 
D.  422. 

The  defendants  wrote  to  the  plaintiffi,  and  offered 
them  a  quantity  of  "good'*  barley,  to  whidi  the 
plaintiff  answered  that  they  accepted  the  offer, 
expecting  the  defendants  would  give  them  "fine" 
barley.  The  defendants,  in  reply,  stated,  that  their 
letter  contained  no  such  expression  as  "  fine"  barley, 
and  that  therefore  they  declined  to  ship  the  same. 
In  an  action  against  the  defendants  for  not  deliver- 
ing the  barley, — Held,  that  it  was  for  the  jury  to 
say  whether  die  words  "  good"  and  "  fine"  were 
mercantile  phrases,  and  that  then  the  Court  were  to 
determine  the  meaning  of  the  contract;  and  that 
the  jury  having  found  that  there  was  a  distinction 
in  the  com  trede  between  good' and  fine  barley, 
there  was  not  a  sufficient  acceptance,  and  therefore 
the  plaintiff  must  be  nonsuited.  Hutehuon  v. 
Bowker,  9  Law  J.  Rep.  (n.8.)  Exch.  24;  6  M.  &  W. 
535. 

A,  by  agreement,  not  under  seal,  in  consideration 
of  B*s  consenting  to  a  supersedeas  of  a  commission 
against  him,  undertook,  in  the  event  of  recovering  a 
certain  eetaUi  to  liquidate  B's  claim  on  him,  which 
he  was  not  bound  legally  to  do: — Held,  tiiat  this 
raised  an  implied  promise  on  the  part  of  A  to  take 
some  steps  for  the  recovery  of  the  estate.  Edmunds 
V.  mikinson,  7  C.  &  P.  887.   [Denman] 

The  steward  of  a  nuinor  surrendered  his  office  to 
the  lord  upon  an  annuity,  which  was  secured  by  the 
lord  to  him.  The  lord  appointed  a  successor,  to  hold 
during  his  pleasure,  who,  in  consideration  of  such 
appointment  promised  to  pay  out  of  the  fees  of  the 
office  the  annuity,  and  to  indemnify  the  lord  from 
the  payment,  so  long  as  he  should  execute  the  office, 
either  by  himself  or  his  deputy,  to  be  approved  of 
by  the  lord.  He  afterwards  received  a  grant  of  the 
office  for  life  by  deed: — Held,  that  his  contract  was 
not  thereby  determined,  but  that  he  was  bound  still 
to  pay  the  annuity.  Mattock  v.  Kinghke^  8  Law  J. 
Rep.  (n.8.)  Q.B.  66 ;  8  Ad.  &  £.  795 ;  1  P.  &  D.  46. 

Latch  declared  against  Thomas  Wedlake  and 
Lewis  Thomas  only,  upon  the  following  agreement : 
— *'  Memorandum,  that  on  the  Srd  of  October  1835, 
it  is  agreed  between  Rosser  Thomas,  Thomas  Wed- 
lake, and  Lewis  Thomas,  of  the  one  part,  and  Joseph 
Latch  of  the  other  part,  the  said  R  T,  T  W,  and 
L  T,  for  themselves,  &c,  agpreed  with  J  L  to  sell  and 
deliver  to  him,  at  &c.,  eighty  tons  per  day  of  mar- 
ketable coal,  to  be  raised  and  got  fh>m  the  collieries 
of  the  saidRT,  T  W,  and  LT,  for  the  term  of  three 
years,  conunencing  from  July  1, 1837»  at  the  price 
of  6*.  Id.  per  ton.  And  the  said  J  L,  for  himself, 
hereby  agrees  to  take  and  rent,  and  the  said  R  T, 
T  W,  and  L  T,  hereby  agree  to  let  the  Commercial 
Wharf  to  J  L,  for  the  said  term  of  three  years,  com- 
mencing from  July  1,  1837,  at  the  rent  of  160^ 
(Signed)  Joseph  Latch,  Thomas  Wedlake,  Lewis 
Thomas. — Witness,  Richard  Mulloch."  To  this 
declaration  the  defendants  pleaded,  among  other 
pleas,  non  asswnpserunt ;  and  that  it  was  not  agreed 
between  the  plaintiff  and  the  defendants,  as  in  the 
declaration  alleged.  The  agreement  was  put  in  and 
proved ;  and  it  was  further  shewn,  that  a  space  had 
been  left  for  the  signature  of  Rosser  Thomas,  and 
that  some  dme  after  the  execution  by  the  defendants 
he  was  applied  to,  to  execute  it,  but  refused.     The 


learned  Judge,  without  leaving  these  facts  to  the 
jury,  directed  the  verdict  to  be  entered  for  the  plain- 
tiff on  the  above  pleas: — ^Held,  ui>on  motion  fbr  a 
new  trial,  that  it  should  have  been  left  to  the  jury 
to  say  whether  it  was  the  intention  and  understand- 
ing of  the  parties  that  Rosser  Thomas  should  exe- 
cute the  agreement,  or  whether  it  was  to  be  con- 
sidered perfect  and  complete  without  his  execution. 
Latch  V.  Wediake,  9  Law  J.  Rep.  (n.8.)  Q.B.  201 ;  11 
Ad.&E.959;  SP.&D.499. 

The  time  of  credit  given  upon  a  contract  of  sale, 
is  to  be  reckoned  exdusively  of  the  day  on  wbich 
the  contract  is  entered  into.  Webb  v.  Fairmaner^  7 
Law  J.  Rep.  (n.s.)  Exch:  140;  8  M.  &  W.  473. 

In  an  action  for  not  accepting  Gallipoli  oU,  ac- 
cording to  a  contract,  by  which  the  plaintiffii  agreed 
to  deliver,  and  the  defendants  to  accept  a  cargo,  viz. 
240  casks  of  good  merchantable  Gallipoli  oil,  a  plea 
that  the  casks  were  not  well  seasoned,  or  fit  and 
proper  for  the  purpose  of  containing  good  merchant- 
able Gallipoli  oil,  was  held  bad,  inasmuch  as  it  did 
not  allege  that  the  article  itself  was  injured  or  dete- 
riorated in  value;  and  went  not  to  that  which  was 
essential,  but  to  that  which  was  mere  matter  of  form 
and  description,  viz.  the  mode  of  conveyance.  Chwer 
V.  Fm  Dadebten  or  Dedalnen^  6  Law  J.  Rep.  (n.8.) 
C.P.  198;  3  Bing.  N.C.717;  4Sc.453. 

The  declaration  stated,  that  the  defendant  agreed 
to  purchase  of  the  plaintiff  certain  goods,  at  a  oafaro- 
tion  to  be  made  by  N  and  M,  or  their  umpire^  and 
that  M  refused  to  attend  to  value,  whereupon  N 
valued  the  goods  to  the  defendant.  Breach,  that 
the  defendant  refused  to  take  the  goods  so  valued, 
and  to  pay  the  price : — Held  bad,  upon  special  de- 
murrer ;  there  being  no  agreement  that  the  defen- 
dant would  take  the  goods  at  the  valuation  of  N 
only.  Tktamell  v.  Balbmtie,  6  Law  J.  Rep.  (n.8.) 
Exch.  255  ;  2  M.  &  W.  786. 

An  objection  in  an  action  of  assumpsit,  that  the 
promise  is  not  proved  to  be  founded  on  the  consi- 
deration alleged  in  the  declaration,  must  be  taken 
at  the  time  of  the  trial ;  and  such  an  objection  will 
not  prevail,  if  all  the  facts  alleged  as  constituting 
the  consideration  are  proved,  and  the  Court  cannot, 
upon  the  evidence,  see  any  other  drcumstauces  that 
could  form  the  consideration  for  the  promise. 

Whether  an  agreement,  by  a  fender-maker,  not 
to  use  the  patterns  of  another  fender-maker,  on  any 
account  whatever,  until  the  patterns  have  been  out 
a  clear  twelvemonth  from  the  time  the  latter  should 
have  had  any  one  pattern  in  the  market,  is  an  agree- 
ment in  restraint  of  trade — quare.  Stuart  v.  Nickol- 
eon,  6  Law  J.  Rep.  (n.s.)  C.P.  66 ;  8  Bing.  N.C.  1 13; 
3  Sc.  536. 

A  letter  to  this  effect — "  I  hereby  agree  to  enter 
your  service  as  a  weekly  manager,  commencing 
next  Monday  ;  and  the  amoimt  of  payment  I  am  to 
receive  I  leave  entirely  to  you  to  determine" — ^was 
held  (Parke,  B,  diseentiente)  to  imply,  that  tometki^ 
was  to  be  paid  at  all  events  for  services  performed 
on  the  terms  of  it;  and  that  the  writer  was  entitled 
to  recover  for  those  services  such  a  sum  as  the  juiy 
might  think  reasonable  on  a  quantum  meruit,  Briant 
or  Bryant  Y,  Flight,  8  Law  J.  Rep.  (n.s.)  Exch.  189; 
5  M.  &  W.  114. 

A  agreed  with  B,  that  B  should  supply  him  with 
a  certain  quantity  of  blocks  of  slate  monthly,  to  be 
delivered  at  a  certain  place,  and  at  a  given  price, 
and  any  further  quantity  monthly  that  A  might  re- 
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quire.  The  agreement  wm  to  tenninate  at  a  given 
period.  Before  that  period  arrived  A  died.  B 
tendered  the  monthly  quantity  of  slate  to  the  admi- 
nistrator of  A,  and  brought  an  action  against  him 
fiir  refusing  to  receive  it: — Held,  that  tMs  was  not 
a  personal  contract  that  expired  with  the  life  of  A. 
WentworA  v.  Cock,  8  Law  J.  Rep.  (n.8.)  a.B.  230; 
10  Ad.  &  £.42;  2P.&D.251. 

O  S  devised  certam  specified  property  to  his  son 
and  his  heirs ;  and  other  specified  property  to  his 
daughters  and  their  heirs,  as  tenants  m  common. 
The  devisees  entered  into  an  arrangement  for  the  sale 
of  the  whole,  and  the  whole  was  sold  to  the  defendant, 
the  several  properties  in  several  lots,  and  under 
several  conditions  of  sale,  all  which  conditions  of 
sale  included  one,  "That  in  case  the  purchaser 
should  be  let  into  possession  before  the  payment  of 
the  purchase-money,  he  should  be  considered  as 
tenant  at  will  to  the  vendors,  and  pay  interest  after 
the  rate  of  4i.  per  cent  per  annum,  on  the  amount 
of  the  purchase-money,  aa  and  for  rent:" — Held, 
that  each  sale  must  be  considered  a  separate  and 
distinct  contract,  and  that  a  count,  stating  one  con- 
tract by  the  defendant,  with  all  the  devisees  jointly, 
to  pay  4^  per  cent  on  the  purchase-money  to  be 
paid  for  the  whole  estate  so  bought  under  several 
sales,  could  not  be  supported.  Held  also,  that  use 
and  occupation  could  not  be  maintained  by  the  de- 
visees, jointly,  against  the  defendant;  for  aa  the 
interests  of  the  devisees  under  the  will  was  several, 
no  joint  contract  to  pay  the  plaintifiT  for  the  use 
and  occupation  of  the  several  premises  could  be 
inferred  from  the  interest  of  the  plaintifib  in  the 
subject-matter;  and  as  the  contracts  of  sale  were 
several,  so  neither  could  any  joint  contract  be  im- 
plied from  the  contracts  of  sale. 

Quare — whether  use  and  occupation  would  lie  in 
a  case  of  this  sort,  or  whether  it  would  not  be  neces- 
sary to  declare  speciaUy.  Seaten  v.  Booth,  5  Law  J. 
Rep.  (N.S.)  iLB.  97  ;  4  Ad.  &  £.  528. 

The  plaintiff,  a  builder,  and  the  defendant's  son, 
entered  into  an  agreement,  on  the  25th  of  June 
1836,  for  the  building  of  six  cottages ;  the  work  to 
be  completed  in  a  proper  and  workmanlike  manner, 
upon  the  10th  of  the  ensuing  October,  and  to  be 
paid  for  on  the  1st  of  January  1837.  The  work 
was  not  completed  until  the  15th  of  October,  when 
no  objection  was  made  to  the  mode  in  which  it  was 
executed.  In  an  action  of  indebUatue  aesmmpeii 
against  the  defendant,  the  father,  as  principal, — 
Held,  that  as  the  work  was  executed,  and  nodiing 
remained  to  be  done  but  the  payment  of  the  money, 
the  day  of  the  stipulated  completion,  viz.  the  10th 
of  October,  not  being  essential,  but  merely  direc- 
tory, an  action  lay  upon  an  indebitatue  asaun^eit 
generally,  and  the  plaintiff  need  not  declare  spe- 
cially upon  the  contract 

An  advertisement  having  appeared  in  a  news- 
paper in  September,  three  months  after  the  agree- 
ment was  entered  into,  stating,  that  certain  proper^ 
was  bequeathed  to  the  defendant  and  his  son,  which 
advertisement  led  strongly  to  the  conclusion,  that 
the  father  and  son  had  entered  into  a  fraudulent 
combination,  for  the  purpose  of  obtaining  credit 
from  the  plaintiff: — Held,  that  such  advertisement 
might  be  given  in  evidence  for  the  purpose  of  shew- 
ing the  conduct  and  intentions  of  the  defendant  and 
hia  ton,  and  that  the  agreement  was  fraudulent 


Lucas  V.  Godwin,  6  Law  J.  Rep.  (n.8.)  C.P.  205 ;  S 
Bing.  N.C.  737 ;  4  Sc  502. 

T,  in  London,  by  a  written  contract,  purchased  of 
£  "  200  tons  of  Bogmine  lead,  deliverable  in  the  river 
Thames."  In  an  action  for  not  accepting  it,  T 
pleaded  that  it  was  not  ready  for  delivery  withLi  a 
reasonable  time.  The  Bogmine  was  proved  to  be 
situated  near  Shrewsbury,  and  the  lead  from  it  was 
sent  down  by  the  Severn,  and  delayed  on  its  voyage 
by  the  lowness  of  the  water.  Liverpool  and  Qlou- 
cester  were  proved  to  be  the  usual  ports  of  ship- 
ment for  Shropshire  goods  consigned  to  London  :— 
Held,  that  upon  the  issue  joined,  evidence  was  ad- 
missible of  parol  statements  made  by  the  broker  of 
£,  at  the  time  of  the  contract,  tending  to  shew  the 
understanding  of  tfie  purchaser,  that  the  lead  waa 
then  lying  at  one  or  other  of  those  ports,  and  not  at 
Bogmine,  such  a  circumstance  bemg  a  datum  by 
which  the  reasonableness  of  the  time  of  delivery 
might  be  determined. 

No  objection  to  such  evidence  having  been  made 
at  the  trial,  semble,  that  its  admissibility  could  not 
be  disputed  afterwards. 

The  broker's  statement  to  the  purchaser  was,  that 
the  lead  was  "ready  for  shipment":  —  Held,  that 
this,  together  with  the  evidence  that  Gloucester  and 
Liverpool  were  the  usual  ports  of  shipment,  war- 
ranted the  Judge  in  telling  the  jury,  that  they  might 
take  it  for  granted  that  Uie  parties  understood  the 
lead  to  be  then  ready  for  shipment  at  one  or  other 
of  those  ports ;  and  that  if  the  average  voyage  thence 
would  take  a  shorter  time  than  that  which  elapsed 
in  the  present  case,  the  defendants  were  entitled  to 
a  verdict  ElUs  v.  Thompson,  7  Law  J.  Rep.  (n.8.) 
£xch.  185 ;  3  M.  &  W.  445. 

A  bond,  set  out  on  oyer,  recited  a  contract  entered 
into  by  the  defendant  with  the  guardians  of  a  union, 
to  supply  bread  of  standard  weights,  as  he  should 
be  required,  to  the  poor  of  the  puishes  of  the  union, 
and  that  the  guardians  agreed  to  pay  him  the  prices 
of  the  articles  supplied,  and  of  which  a  bill  of  par- 
ticulars should  be  sent  at  the  time,  or  within  a  month 
afterwards.  The  defendant  also  agreed,  that  in  case 
the  bread  was  not  supplied  when  ordered,  or,  if 
supplied,  was  not  of  the  proper  quality,  or  was  sent 
without  a  bill  of  particulaiii,  the  guardians  might 
procure  die  bread  elsewhere,  and  charge  the  defen- 
dant with  the  difierence.  The  defendant  pleaded 
general  performance.  The  plaintifis,  in  their  repli- 
cation, assigned  three  breaches :  first,  that  the  de- 
fendant, on  a  particular  day,  did  not  deliver  bread 
according  to  order,  but  deUvered  loaves  as  and  for 
loaves  rfa  certain  weight,  which  were  deficient  in 
weight;  secondly,  that  he  delivered  loaves  without 
a  bill  of  particulars ;  thirdly,  that  he  delivered  bread 
deficientin  weight  on  anotheroocasion.  The  defendant 
rejoined,  that  the  first  breach  waa  before  the  contract ; 
secondly,  that  the  officer  of  the  union  had  waived 
the  delivery  of  the  bill,  mentioned  in  the  second 
breach,  which  was  denied  by  the  plainti£&,  in  their 
rebutter ;  and,  thirdly,  that  he  did  not  deliver  the 
loaves  as  and  for  loaves  of  the  weight  specified  in 
the  third  breach.  At  the  trial,  it  was  proved,  that 
the  defendant  delivered  a  quantity  of  loaves  to  the 
xelie^ng  officer  at  the  poor-house,  who  weighed 
them,  and  as  they  were  found  to  be  deficient  in 
weight,  returned  them :— Held,  that  the  Judge  waa 
wanantedinleaving  thesefacta  tothe  Jury  aaevidenoe 
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of  a  delirery  of  the  loi^veB  by  the  defendant;  though, 
Mmble,  the  pleadings  admitted  the  delirery,  and  only 
pat  in  issue  the  sufficiency  of  the  weight 

The  jury  haying  found  a  verdict  for  theplaintifi 
on  the  second  issue : — Held,  that  it  was  a  material 
issue,  and  that  the  plaintiffs  were  entitled  to  judg- 
ment thereon.  ElUott  ▼.  MturHM,  6  Law  J.  Rep.  (n.8.) 
£zch.27;  2M.&W.13. 

In  a  builder's  contract  it  was  stipulated,  that  in 
the  erent  of  the  work  not  being  completed  within  a 
giren  period,  the  builder  should  forfeit  and  pay  to 
die  employer  6L  weekly,  such  penaltjr  to  be  deducted 
from  the  amotmf  whicn  might  remam  owing  on  the 
oompletion  of  the  work: — -Held,  that  the  employer 
had  a  double  remedy  for  the  penalty,  and  might 
either  deduct  it  or  recover  it  as  a  payment  Duek^ 
uwrth  V.  JUnm,  6  Law  J.  Rep.  (m.8.)  Ezch.  171 ;  1 
K.&W.412;  1T.&0.742. 

A  declaration  against  executors  stated,  that  the 
plaintiff,  being  about  to  leave  England,  exchanged 
an  instrument  with  the  testator  for  a  grand  piano- 
forte, which  he  was  to  purchase  on  his  return  to 
England,  and  the  testator  agreed  to  allow  him  401 
towards  the  price.  It  was  averred,  that  he  returned 
after  the  testator's  decease  and  demanded  the  piano- 
forte of  the  executors,  which  they  refused  to  sell  him. 
The  defendants  pleaded,  that  the  testator  did  sell  a 
piano-forte  to  the  plaintiff  for  a  certain  price,  and 
allowed  him  the  valne  of  the  instrument  taken  in 
exchange.  Issue  thereon.  At  the  trial,  it  was  proved, 
that  the  agreement  was  made  in  1814,  and  the 
plaintiff  returned  in  1834,  but  no  evidence  was  given 
•f  his  having  been  in  England  at  any  time  during 
the  interval,  nor  of  any  sale  of  a  piano-forte : — ^Hel<j^ 
first,  that  the  jury  were  not  warranted  in  finding  the 
plea  which  alleged  a  specific  contract  for  the  defen- 
oants :  secondly,  that  the  executors  were  answerable 
for  the  non-performance  of  this  contract  by  them. 
Sibami  v.  Kirkman,  5  Law  J.  Rep.  (n.8.)  Exch.  212; 
1H.&W.418;  1T.&0.777. 

By  a  contract  entered  into  between  the  Newcastle 
and  South  Shields  Railway  Company,  and  certain 
builders,  who  afterwards  became  oankrupt,  for  the 
eonstruction  of  a  bridge  over  Willington  Dean,  in 
the  county  of  Northumberland,  the  latter  were  to 
provide,  at  their  own  expense,  all  necessary  imple- 
ments and  materials  for  completing  the  woiks,  with 
power  to  the  company  it,  in  the  opinion  of  their  archi- 
tect, the  work  was  not  proceeded  with  with  suffidoit 
expedition,  to  employ  other  workmen  on  giving  seven 
days*  notice ;  and  in  such  case  it  was  to  be  lawful 
for  the  company  to  use  the  cranes  or  other  iw«»t*iiM*ff^ 
implements,  and  materials,  which  for  the  time  being 
should  be  used  by  the  bankrupts  in  the  works ;  and 
whatever  extra  expense  should  be  thus  incuned  hj 
the  company,  should  be  defrayed  by  the  builders.  It 
fttrther  provided,  "  that  the  company  should  have  a 
Hen  upon  such  machines,  implemientB,  and  wf*»w«^ 
as  should  for  the  time  be^  be  in  and  upon  the 
land  and  ground,  iHienever  the  bridge  should  be 
built,  as  a  security  for  the  completion  of  tfaewofks." 
This  contract  was  dated  December  27, 1836.  Upon 
the  26th  of  July  1837,  the  builders  committed  an 
act  of  bankruptcy,  and  upon  the  31st  a  fiat  issued 
iM(ainst  them.  Before  that  time  a  quantity  of  deals, 
timber,  stone,  and  gooda  had  been  deposited  upon 
the  bridge  and  adjoining  land,  for  the  purpose  of 
making  and  constructing  the  bridge  by  the  builders^ 


At  the  timeof  the  bankruptcy  the  goods  and  chattels 
upon  the  line  and  adjoining  land,  were  as  follows : — 
Istly.  Those  actuaiiy  upon  the  line  were  of  the 
value  of  6121.  18«.6<i.;  2ndly.  Goods  to  the  value 
of  634JL  13f.  9dL  were  upon  me  land  adjoining  the 
line  of  railway,  and  which  had  been  inclosed  ^  the 
company,  and  taken  posses8i(m  of  by  them  under 
the  provisions  of  their  act,  but  which  was  not  their 
property;  3rdly.  Goods  of  the  value  of  7L  16«.  9dL 
were  deposited  upon  the  line  of  a  temporary  railway, 
which  had  been  made  by  the  builders,  upon  land 
belonging  to  a  Mr.  Armistrong,  for  the  purpose  of 
conveying  their  building  materials  from  the  river 
Tyne  to  the  bridge.  1^  value  of  the  materids 
actually  comprising  the  temporanr  railway  was  13 12. 
15«.  4dL  4thly.  A  crane  erected  by  the  builders,  of 
the  value  of  50L,  at  the  end  of  the  temporary  rail- 
way. Upon  the  31st  of  July  1837,  Uie  company 
took  fora&al  possession  of  all  the  goods  and  chiUteb 
above  enumerated;  upon  the  1st  of  August  they 
gave  notice  that  the  works  were  not  proceeding  witn 
sufiident  expedition,  and  that  at  the  aid  of  sevoi 
days  other  workmen  would  be  employed.  Upon  the 
2nd  of  August  the  company  took  upon  themselves 
the'  completion  of  the  bridge,  and  used  some  of 
the  goods  taken  possession  o^  and  retained  the  rest 
In  an  action  of  trover  for  all  the  goods  and 
materials,  by  the  assignees  of  the  bamaupts,  to 
which  there  were  pleas  traversing  their  possession, 
and  others  setting  out  the  above  agreement, — 
Held,  upon  the  reasonable  construction  of  that 
part  of  the  agreement  giving  the  company  a  Hen, 
that  it  would  attach  upon  the  first  and  second  classes 
of  goods  above  enumerated,  but  not  upon  the  third 
and  fourth.  Hawthorn  v.  Neweaitle-9^p<m-Tyne  and 
North  Shields BailuHig  Compam^,  9  Law  J.  Rep.  (na) 
aB.385. 

Assumpsit  for  work  done  under  the  following  agree- 
ment:— "  Mrs.  £  agrees  with  Mr.  B,  to  cleanse  the 
cesspools  to  the  thirteen  houses  in  S  street,  for  8A  2a  ; 
Mr.  IPs  remt^baiamx  to  be  dedaetedfiom  the  Mudtam." 
H  was  a  weekly  tenant  to  the  ddTendant  of  one  of 
the  houses.  The  agreement  was  signed  in  the  middle 
of  one  of  the  weeks  of  his  tenancy.  At  that  time  %L 
was  due  fitom  him  for  rent;  but  when  the  work  was 
completed,  another  week*s  rent  had  become  due. 
The  Judge,  at  the  trial,  having  expressed  an  opinion 
that  the  rent-halamce  meant  the  amount  due  when 
the  agreement  was  signed,  and  the  verdict  having 
been  found  accwdinf^y,  the  Court  refused  a  new 
trial  £<toarit  V.  Boiler,  2  M.  &  W.  22L 

(6)  Coa^tiomt  prteedemL 

In  a  contract  for  a  lease,  it  was  stipulated  that  a 
lease  should  be  drawn,  prepared,  and  executed  by 
and  between  the  landlord  and  tenant,  if  required  by 
either  of  them,  at  the  sole  expense  of  the  lessor : — 
Held,  that  it  was  not  ncoessaiy  for  the  lessee  to  ten- 
der a  lease  for  execution.  Prkt  v.  WUHams,  6  Law  J. 
Rep.  (n.8.)  Exch.  129;  1  M.&W.6;  1T.&0.197. 

The  plaintiff  contracted  to  survey  a  parish  for 
the  defendants,  and  to  enter  his  measurements,  and 
make  a  plan,  in  books  and  upon  paper  frmiahed  by 
them.  He  finished  his  woik,  and  upon  the  7th  of 
July  sent  in  his  bill,  and  ofiered  to  deliver  the 
books  and  plan,  upon  payment  of  2041.  Upon  the 
17th,  the  parties  met,  and  the  plaintiff  oflfered  to  de- 
liver the  books  and  plan,  on  payment  of  his  bill,  but 
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Che  defendants  reftised  to  pay  that  sum,  when  the 
plaintiff  asked  them  to  make  a  tender,  but  they 
oflfered  nothing.  The  rate  and  mode  of  payment 
was  disputed  between  the  parties.  The  plaintiff 
would  not  deliver  the  plan  and  books  without  pay- 
ment, and  on  the  same  day  commenced  an  action  of 
indetiiaittM  astumpsit  for  his  bilL  Held,  first,  that 
he  was  entitled  to  maintain  this  action,  upon  shew- 
ing himself  ready  to  deliver  the  plan  and  books 
upon  payment,  but  that  he  was  not  bound  to  deliver 
them  before  payment  Secondly,  that  though  it 
might  be  incidental  to  such  a  contract,  that  the  de- 
fendants should  have  an  opportunity  of  inspecting 
the  work  before  an  action  could  be  brought,  yet,  as 
there  was  evidence  for  the  jury,  that  there  was  diat 
opportunity  between  the  7Ui  and  17th  of  July,  the 
plaintiff  could  not  be  nonsuited.  Hughes  v.  Lemtey, 
8  Law  J.  Rep.  (m.s.)  Exch.  177 ;  5  M.  &  W.  183. 

The  declaration  alleged,  that  the  plaintiffii  were 
in  possession  as  mortgaeees  of  certain  collieries  and 
other  property,  (on  which  two  of  the  defendants  had 
claims  as  incumbrancers,)  and  of  certain  coals  which 
they  had  dug  up,  and  which  lay  upon  the  wharf ; 
that  debts  were  due  to  them  for  coals  which  had  been 
sold,  and  that  they  were  the  holders  of  bills  of  ex- 
change on  which  ihe  defendant  Ambrose  was  liable, 
and  &e  plaintiita  having  advertised  a  sale  of  their 
interest  by  auction,  the  defendants  agreed  with  them 
to  become  responsible  for  a  sum  of  money,  not  ex- 
ceeding 20,000/.,  and  to  enter  into  a  deed  within  a 
certain  time  from  the  date  of  the  agreement,  for  se- 
curing the  payment  of  the  sum  by  three  instalments, 
on  thxee  appointed  days ;  the  defendants  to  be  put 
into  possession  of  everything  comprised  in  the  plain- 
ti&'  securities  (except  the  collieries)  upon  the  pay- 
ment of  the  first  instalment ;  upon  the  conditions  of 
the  plaintiffs  postponing  the  slsde,  which  they  had 
advertised,  forbearing  to  sue  Ambrose  on  the  bills, 
making  over  to  the  defendants  the  debts  due,  with 
the  necessary  power  to  collect  them,  transferring  the 
collieries,  &c. : — Held,  that  the  declaration  was  not 
bad  for  uncertainty,  in  not  stating  the  precise  inter- 
est of  which  the  plaintifis  were  possessed  in  the 
collieries,  or  the  exact  nature  of  the  securities  under 
which  they  claimed  to  be  entitled : — Held,  also,  that 
an  allegation  in  the  declaration  of  good  title  in  the 
plaintiffii,  and  a  delivery  of  an  abstract  of  title, 
were  not  requisite,  as  the  making  out  of  such  title 
and  the  delivery  of  an  abstract  were  not  a  condition 
precedent  to  the  execution  of  the  deed  for  securing 
the  payment  of  the  money  agreed  upon  by  instalments. 
Also,  that  an  allegation  which  stated  the  sale  of 
the  plainti£b'  interest  under  a  power,  contained  in 
certain  deeds  lawfiiUy  authorizing  them  in  that  be- 
half, was  not  incongruous  or  inconsistent,  inasmuch 
as  tiie  word  "  power"  was  not  to  be  understood  in 
its  narrow  technical  sense,  but  in  its  large  and  popu- 
lar signification.  HaUetoeU  v.  Morrell,  9  Law  J.  Rep. 
(M.S,)  C.P.  290 ;  lSc.N.R.809;  1M.&G.867. 

The  plaintiff  became  a  yearly  tenant  to  the  defen- 
dant, of  a  house,  &c.,  at  the  yearly  rent  of  250A, 
under  an  agreement,  in  which  were  the  following 
clauses : — '*  And  the  said  T.  Dallman  doth  herel^ 
promise  and  agree  to  expend  out  of  his  own  proper 
monies,  within  one  year  from  the  date  hereof  the 
sum  of  2Q0L  at  the  least,  in  erecting  and  building  a 
kitchen  to  the  said  messuage,  wiUi  necessary  fit- 
tings ;  and  also  in  altering  the  large  rooms,  &c.,  or 
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in  such  other  vepatrs  as  may  be  necessary  to  make 
the  same  fit  for  habitation ;  such  erection  and  alter- 
ation, or  repairs,  to  be  inspected  and  approved  of  by 
the  said  W.  King,  and  to  be  done  in  a  substantial 
manner."  Then  followed,  in  a  distinct  separate 
sentence,  the  following :  **  And  it  is  agreed,  that 
the  said  Thomas  Dallman  shall  be  allowed  the  sum 
of  200/.  towards  such  erections  and  alterations  and 
repairs,  and  shall  be  at  liberty  to  retain  the  same  out 
of  the  first  year's  rent  of  the  said  premises."  In  an 
action  for  an  excessive  distress, — Held,  that  the  in- 
spection and  approval  of  the  erection  and  repairs, 
by  the  defendant,  did  not  constitute  a  condition  pre- 
cedent, to  enable  the  plaintiff  to  make  the  deduction 
of  200L  from  the  year's  renti^-Held,  also,  that  if 
Bueh  agrreement  did  amount  to  a  condition  prece- 
dent, it  should  be  considered  as  substantially  per- 
formed, the  jury  having  found  that  repairs  were 
substantiaUy  done  to  the  amount  of  200/.  within 
the  year,  as  mentioned  in  the  agreement  Dallmtm 
r.King,  7  Law  J.  Rep.  (N.8.)  C.P.  6 ;  4  Bing.  N.C. 
105;  5SC.882. 

On  the  sale  of  an  estate  by  A  to  B,  in  August 
1822,  it  was  agreed  by  B,  to  pay  on  or  before  the 
19th  of  February  1825,  as  the  eonsideration,  &c., 
11,206/i,  with  interest  at  the  rate  of  6L  per  eent, 
payable  half-yearly,  from  the  19th  of  February  then 
last  past,  to  tiie  time  of  the  completion  of  the  said 
purchase,  A  allowing  thereout  the  same  rate  of  inter- 
est, for  so  much  of  the  purchase-money  as  might 
be  paid  to  him  in  the  meantime;  ind  B  agreed  to 
pay  for  the  conveyance  and  the  stamps : — Held,  that 
these  were  not  concurrent  conditions,  and  that  A 
might  maintain  an  action  for  the  purchase-money, 
without  averring  a  previous  tender  of  a  conveyance ; 
and  that  a  plea,  setting  up  that  there  had  been  no 
such  tender,  was  no  answer  to  the  action.  Mattock 
V.  Kinglakfy  8  Law  J.  Rep.  (n.8.)  Q.B.  215 ;  10  Ad. 
&E.50;  2P.&D.843. 

The  plaintiff  and  defendant  mutually  agreed,  that 
upon  the  plaintiff  not  requiring  special  bail  to  be 
perfected  for  a  party  whom  he  had  arrested,  and 
upon  his  taking  the  party's  cognovit  for  debt  and 
costs  payable  by  instalments,  at  certain  times,  with 
liberty,  upon  default  of  any  payment,  to  enter  up 
judgment  and  sue  out  execution,  the  defendant 
wo^d  render  the  party  to  such  writ  within  fourteen 
days  of  his  receiving  written  notice  of  the  issuing  of 
the  same.  Defatdt  being  made  in  the  payment, 
execution  was  sued  out,  and  written  notice  thereof 
was  given  to  the  defendant : — Held,  that  it  was  not 
incumbent  on  the  plaintiff  as  a  condition  precedent 
to  the  performance  of  the  defendant's  agreement  to 
render,  to  deliver  the  writ  to  the  sheriff  to  whom  it 
was  directed,  nor  to  aver  such  delivery  in  his  deela- 
ration.  Tumor  v.  Standage,  7  Law  J.  Rep.  (n.s.) 
C.P.  1 14 ;  4  Bing.  N.C.  208 ;  5  Sc.  554. 

The  plaintiffit,  on  the  19di  of  April  1836,  entered 
into  a  written  contract  to  build,  for  the  sum  of 
1,700/.,  a  brewery  for  the  defendants,  so  far  as  re- 
garded the  carpenter's  work,  within  the  space  of 
four  months  and  a  half  next  ensuing  the  date  of  the 
agreement;  and  in  defatdt  of  completing  the  same 
within  the  time  thereinbefore  limited,  to  forfeit  to 
the  Hefendants  40/.  per  week  for  each  week  that  the 
completion  of  the  work  should  be  delayed  beyond 
the  31st  of  August,  the  amount  to  be  deducted  from 
the  said  sum  of  1,700/.,  as  liquidated  damages.   The 
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not  giving  the  promiflBoiy  note,  was  not  a  bar  to  the 
action  for  not  paying  the  balance  due  when  the 
mortgage  money  was  called  in,  or  not  procuring  the 
money  from  ano&er  quarter,  inasmucn  as  the  two 
actions,  though  originating  in  the  same  agreement, 
were  founded  upon  different  breaches.  Held,  also, 
that  the  declaration  stating  a  promise  to  pay  the 
balance  of  a  certain  note,  in  case  of  a  given  con- 
tingency, and  alleging  as  a  breach,  the  non-pay- 
mentof  tile  balance  due  upon  a  different  note,  upon 
the  happening  of  such  contingency,  was  good. 
Brutow  V.  Fairelwgh,  9  Law  J.  Rep.  (n.s.)  C.P. 
245;  lSc.N.R.161;  1M.&0.143. 

0^  proof  of  the  deUrery  of  clothes  in  support  of 
an  hndeHiaiuM  count  for  a  tailor's  bill,  the  defendant 
put  in  an  agreement  between  himself  and  the  plain- 
tiff, by  which  it  was  agreed  that  the  defendant  uiould 
recommend  customers  to  the  plaintifi|  and  receive 
a  per-centage  on  their  accoimts;  such  per-centage 
to  be  received  by  the  defendant  in  clothes  to  be 
ordered  from  the  plaintiff  by  the  defendant,  from 
time  to  time,  as  he  might  want  the  same,  and  that 
a  settlement  of  accounts  should  take  place  between 
the  parties  every  six  months,  or,  at  the  farthest,  in 
twelve  months: — Held,  on  this  agreement,  that  the 
onus  lay  on  the  plaintiff  to  prove  that  a  settlement 
of  accounts  had  been  come  to,  and  that  no  action 
lay  till  the  expiration  of  twelve  months.  Garty  v. 
Pyke,  10  Ad.  &  £.  512;  2  P.  &  D.  427. 

A  sued  B,  C,  and  D  in  h  joint  action  for  an  attor- 
ney's bilL  B  pleaded  mmquam  indebitatus^  and  C 
and  D  sufiered  judgment  by  default : — Held,  that 
in  order  to  entitle  A  to  a  verdict  against  B,  the  juiy 
must  be  satisfied  that  there  was  k  joint  contract  with 
A  by  B,  C,  and  D  jointly,  and  that  it  was  not  suffi- 
cient to  shew  that  there  was  a  separate  contract 
between  A  and  B  only,  even  though  the  evidence 
would  have  been  sufficient  to  have  supported  an 
action  by  A  against  B  alone.  Robeson  v.  QanderUm^ 
»C,&P.476.  [Williams] 

A,  on  the  marriage  of  his  daughter  with  B,  exe^ 
cuted  a  deed  (under  a  power  contained  in  his  own 
marriage  settlement)  in  £svour  of  his  daughter, 
appointing  to  his  daughter  a  sum  of  4,000^  This 
B  settled  on  his  marriage.  The  marriage  settlement 
of  B,  and  the  deed  of  appointment,  were  both  pre- 
pared by  B,  who  was  originally  the  solicitor  of  A. 
There  was  no  evidence  to  shew  whether  A  had 
agreed  to  give  his  daughter  4,000^,  or  to  execute 
an  appointment  of  that  sum: — Held,  that  whether 
A  or  his  daughter  was  to  pay  B  the  expenses  of  this 
deed  of  appointment,  was  not  a  question  of  usagCi 
but  a  question  of  contract,  and  that  it  was  for  tiie 
jury  to  determine  upon  whose  credit  the  business 
was  done.   Ha^uHtrdy.Fiott^S  C,&Y.59,  [Dcnman] 

(by^Damages. 

Where  parties  enter  into  an  agreement,  by  which 
a  certain  sum  is  to  be  paid  upon  the  non-perform- 
ance of  certain  things  of  dirorent  magnitude  and 
importance,  the  clause  not  being  limited  to  breaches 
of  uncertain  nature  and  amount,  such  sum  is  to  be 
considered  as  a  penalty,  not  as  liquidated  damages, 
although  it  is  stated  in  the  agreement  that  the  sum 
is  to  be  recovered  as  liquidated  damages.        * 

Therefore,  where  the  defendant  covenanted  to 
execute  an  indenture  of  demise,  with  the  usual 
clauses,  within  a  month,  to  the  plaintiff  and  the 


plaintiff  covenanted  to  accept  sach  lease,  and  eze* 
cute  a  counterpart,  and  bear  and  pay  the  expenses 
of  making  the  said  lease  and  counterpart,  and  of 
the  said  agreement  and  a  counterpart  thereof,  the 
lease  and  counterpart  to  be  prepared  by  the  solicitor 
of  the  defendant;  and  for  the  true  performance  of 
the  agreement  each  of  the  parties  bound  himself 
unto  the  other  in  the  penalty  of  5002.,  to  be  recovered 
against  the  de&ulter  as  liquidated  damages: — ^HeM, 
that  the  sum  was  to  be  considered  as  a  penalty,  not 
aa  liquidated  damages. 

The  verdict  having  been  taken  for  the  entire  sum 
as  liquidated  damages,  the  Court,  moulding  themle 
so  as  to  meet  the  justice  of  the  case,  diiicted  the 
damages  to  be  reduced  to  1«.,  and  an  entry  to  be 
made  on  the  record  that  the  jury  assessed  the  dam- 
ages at  such  sum,  without  costs  on  the  rule  toeidier 
side.  Boyi  v.  AnoeU,  8  Law  J.  Rep.  (n.8.)  C.P.  267 ; 
5Bing.N.C.390;  7Sc.864. 

In  an  action  for  not  accepting  goods,  the  market 
price  at  the  time  when,  according  to  the  contract 
the  goods  were  to  be  delivered,  and  not  the  price  at 
the  time  of  a  notice  given  by  ihe  purchaser  that  he 
will  not  fulfil  the  contract,  is  the  true  criterion  for 
estimating  the  damages.  Philpetts  v.  EvamSf  9  Law 
J.  Rep.  (9.S.)  Exch.  83;  5  M.  &  W.  475. 

A  contract  to  deliver  shares  on  the  4th  of  August* 
at  21.  7s,  6d.  per  share,  was  not  ftilfilled.  On  that 
day  the  shares  were  quoted  at  2^  10«.,  but  the  plain- 
tiff was  unavoidably  absent  from  the  share  market 
No  more  transactions  in  shares  took  place  until  die 
10th,  when  they  bore  the  price  of  ZL  lOs.  The  jury 
gave,  as  damages,  the  difference  between  the  con- 
tract price  and  that  of  the  10th  of  August  The 
Court  gave  no  opinion  as  to  the  measure  dT  damages; 
but,  as  the  circumstances  were  not  clearly  before  i^ 
recommended  that  they  should  be  reduced  to  one- 
half  their  amount  by  agreement  between  the  parties. 
HumbU  V.  Mitchell,  9  Law  J.  Rep.  (n.8.)  Q.B.  29; 
llAd.&£.205;  8P.&D.14L 


CONTRIBUTION. 

Where  a  lord  of  the  manor,  boimd  to  repair  a 
bridge  ratione  tenura  of  the  manor,  has  been  com- 
pelled so  to  repair,  and  portions  of  the  demesne  lands 
of  the  manor  are  in  thenands  of  others,  the  lord  may 
recover  contribution  from  those  persons,  according 
to  the  proportion  that  their  lands  bear  to  the  whole, 
unless  there  is  evidence  to  shew  that  the  demesne 
lands  were  severed  from  the  manor  before  the  lia- 
bility In  respect  of  the  manor  arose.  The  Court, 
however,  will  not  presume  any  such  severance. 
Dimes  v.  Ardfin,  5  Law  J.  Rep.  (n.s.)  K.B.  158 ;  6 
N.  &  M.  494. 


CONVERSION. 

Devise  of  freeholds  to  be  aold,  and  afterpayment 
of  debts,  the  residue  to  be  invested  on  certam  trusts; 
— Held  to  be  a  conversion;  even  as  to  a  share  of 
which  the  gift  lapsed.  Barber  v.  Barber,  7  Law  J. 
Rep.  (n.8.)  Ch.  70;  8  Ibid.  86 ;  3  M.  &  Cr.  688. 

By  a  marriage  settlement,  the  husband  cove- 
nanted to  pay  to  the  trustees  1,2002.,  In  trust,  with 
the  consent  of  the  husband  and  wife,  and  not  without, 
to  lay  it  out  in  the  purchase  of  Isnds  in  fee,  or  for 
long  terms  of  years,  or  of  copyhold  or  customary 
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temue,  and  to  settle  the  ume  «n  the  husband  for 
life,  Kmainder  to  the  wife  for  life,  with  remainder 
to  ^e  husband,  in  default  of  appointment  to  the 
use  of  the  children  of  the  marriage  in  tail.  The 
1,200L  was  vested  in  the  ftmda,  and  so  remained, 
with  the  acquiescence  of  the  husband  and  wife, 
lliere  was  one  child  of  the  marriage.  The  wife  sur- 
▼ired  her  husband,  and  afterwards  died: — Held, 
that  the  fund  ought  to  be  considered  as  personal 
estate.    J>wMi  v.  Goodhew,  6  Sim.  6S5. 

A  being  seised  in  fee  of  freehold  hereditaments, 
in  which  he  carried  on  the  business  of  a  manufac- 
turer, admitted  his  son  as  a  partner  as  to  six  32nd 
shares,  and  voluntarily  conveyed  to  him  six  32nd 
shares  of  the  freehold.  Bv  their  articles  of  partner- 
ship, it  was  agreed,  that  they  should  continue  part- 
ners for  a  certain  term:  that  the  freehold  should  be 
taken  as  part  of  their  joint  stock :  that  an  annual 
accoimt  diould  be  taken  of  their  joint  stock:  that, 
at  ihe  expiration  of  the  term,  a  division,  partition, 
and  delivery  should  be  made  of  all  their  joint  stock, 
according  to  the  respective  shares  of  the  partners^ 
and  that  the  freehold  should,  at  aU  times,  be  taken 
as  part  of  the  joint  stock.  By  a  conveyance  exe- 
cuted several  years  afterwards,  after  reciting  that 
the  father  was  seised  in  fee  of  twenty-six  32nd  shares 
of  the  freehold,  he  voluntarily  conveyed  three  of 
those  shares  to  his  son,  and  on  the  following  day 
transferred  to  him  three  32nd  shares  of  the  business, 
subject  to  the  iigreements,  &c.  contained  in  the 
articles.  Upon  Uie  death  of  the  father  intestate 
(the  assets  of  the  psrtnership  exceeding  their  lia- 
bilities), it  was  held,  that  his  interest  in  Uie  freehold 
devolved  upon  his  heir-at-law,  and  had  not,  as 
between  his  real  and  personal  representatives,  been 
converted  into  personalty.  Coakton  v.  Coolutm,  6 
Law  J.  Rep.  (n.8.)  Ch.  337 ;  8  Sim.  529. 


CONVICTION. 

Previous  convictions  not  to  be  given  in  evidence 
except  when  evidence  to  character  is  given.  6  &  7 
Will  4,0.3;  14  Law  J.  Stat  App.  41. 

In  answer  to  an  action  of  trespass,  the  defendants 
relied  upon  a  conviction  imder  9  Geo.  4,  c.  31,  which 
convicted  the  plaintiff  and  another  party  of  an 
assault,  and  ordered  the  two  to  forfeit  and  pay  the 
sum  of  4f . : — Held,  that  as  the  oflknce  was  several, 
the  conviction  ought  to  have  specified  what  sum  was 
to  be  pud  by  each;  and  that  imposing  a  joint  fine, 
made  the  conviction  bad  in  substance,  as  well  as  in 
form.  Mm-gan  v.  Brown,  6  Law  J.  Rep.  (n.8.)  M.C. 
77;  4Ad.&£.515;  6N.&M.67. 

In  January  1815,  A  was  convicted  of  bigamy,  and 
sentenced  to  seven  years  transportation.  In  April 
following,  he  conveyed  away  certain  estates  in  which 
he  had  a  life  estate,  by  lease  and  release: — Held, 
that  this  conveyance  was  valid  against  the  Crown, 
there  having  been  no  attainder.  Bex  v.  Bridger,  5 
LawJ.Rep.(N.8.)£xch.l27;  1M.&W.146;  IT. 
&  0. 437. 

A  commitment  under  section  70  of  the  Pilot  Act 
(6  Geo.  4,  c.  125,)  for  oontinuing  in  the  charge  or 
conduct  of  a  vessel  alter  a  dulv  licensed  pilot  has 
ofiered  to  take  charge  thereof^  is  bad,  if  it  omit  to 
allege  that  the  oflfer  was  made  to  the  defendant,  or  in 
his  presence  or  hearing,  although  it  describe  the 
offence  in  the  language  of  that  section. 


'  If  such  a  commitment  be  returned,  on  a  writ  of 
habeas  corpus,  as  the  cause  of  detaining  tiie  defen- 
dant in  custody,  the  Court  will  not  intend  that 
there  is  a  good  conviction,  but  that  the  commitment 
follows  the  conviction,  and  will  order  the  defendant 
to  be  discharged. 

Semble — That  it  there  be  a  good  conviction,  the 
proper  course  is  for  the  prosecutor  to  remove  the 
same  by  certiorari,  as  the  certiorari  is  taken  away 
from  the  defendant,  and  the  Court  cannot  look  at 
the  conviction  unless  it  be  so  removed.  Begina  v. 
Chanetf,  7  Law  J.  Rep.  (n.s.)  M.C.  65;  6  Do^  P.O. 
28  L 


COPYHOLD. 
[See  Ejectmbmt,  Where  maintainable.] 
[A)  Tenubb  and  Customs. 

B)    SUIUIENDER  AND  ADMITTANCE. 

C)  CousT  Rolls. 
pj  Fine. 
[£)  Steward. 


As  to  the  devise  of,  see  1  Vict  c.  26,  ss.  S,  4,  &  5 ; 
15LawJ.SUt33. 

(A)  Tenvkb  and  Customs. 

The  Court  refused  a  mandamus  to  a  lord  of  a 
manor,  to  grant  a  licence  to  a  copyhold  tenant,  to 
dig  brick  ^rth,  for  the  purpose  of  making  bricks 
for  sale,  it  appearing,  that  previous  lords  had,  on 
thirteen  occasions  within  the  last  century,  granted 
leave,  upon  receiving  a  fine  of  2U.  per  acre,  and 
there  bemg  no  other  evidence  of  any  custom. 

By  the  custom  of  the  same  manor,  the  tenants 
could  demise  for  three  years  without  tiie  licence  of 
the  lord;  but  it  was  also  a  custom,  that  if  the  lord 
did  license  or  demise  for  a  longer  term,  he  should 
take  by  way  of  fine  for  that  licence,  only  at  the  rate 
of  4if.  per  year.  The  Court  refused  a  mandamus  to 
compel  the  lord  to  grant  his  licence  to  demise  for 
two  terms — one  of  forty  years,  and  the  other  of 
twenty-one  years.  Regina  v.  Hale,  8  Law  J.  Rep. 
(n.s.)  as.  83;  9Ad.&£.339;  1P.&D.298. 

A  special  verdict  found,  that  certain  estates  within 
a  manor  were  held,  and  were  demisable  by  copy  of 
court  roll,  according  to  the  custom  of  the  manor,  but 
not  at  the  will  of  the  lord,  and  passed  by  surrender 
and  admittance ;  and  certain  other  incidents  of  copy- 
hold property  were  also  found: — Held,  that  mey 
came  within  the  meaning  of  the  word  copyhold,  in  the 
65  Geo.  3,  c.  192.  It  was  found,  that  previous  to 
that  statute  no  entry  appeared  on  the  court  rolls,  of 
any  surrender  to  the  use  of  a  will ;  but  the  verdict 
did  not  find  any  custom  negatively  or  affirmatively, 
regarding  such  surrender : — Held,  that  the  Court 
were  warranted  in  holding  that  the  lands  might  be 
devised;  and  that,  there  not  having  been  any  sur- 
render to  the  use  of  the  will,  the  statute  applied  to 
render  it  unnecessary. 

Whether  a  custom  in  a  manor,  restraining  the 
devise  of  copyholds,  be  valid,  quare, 
.  Copyhold  lands  will  pass  by  a  general  devise, 
made  since  the  55  Geo.  3,  c  192.  Doe  d.  Edmunds  y. 
Llewellin,  5  Law  J.  Rep.  (n.s.)  Exch.  84;  2  Cr. 
M.  &  R.  503. 

Qtuere — as  to  the  validity  of  a  custom  in  a  manor, 
that  after  the  death  of  a  tenant  in  possession  of  an 
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estate  holden  of  the  manor  for  Krea^  the  next  life  in 
rereraion  for  which  it  is  holden  shall  be  entitled  to 
enjoy  the  estate;  and  whether  putting  in  a  great 
nephew  as  a  rerersionary  life,  is  an  advancement 
Etkvards  y.  Edwards,  6  Law  J.  Rep.  (n.8.)  Ex.  £q. 
79 ;  2  Y.  &  C.  123. 

A  custom  in  a  manor,  that  on  the  death  of  a  person 
seised  of  property  within  the  manor,  leaving  no 
widow,  child,  or  brother,  the  youngest  sister  shall 
inherit,  will  not  be  held  to  exclude  the  issue  of  a 
deceased  brother  unless  the  custom  is  expressly 
proved  to  extend  to  that  particular  case. 

An  issue  directed  for  the  purpose  of  trying  the 
custonu 

According  to  the  custom  of  the  manor  of  Taunton 
Deane,  a  surviving  sister  is  not  entitled  to  inherit  in 
preference  to  the  son  of  a  deceased  brother's  son. 
Locke  V.  Colman,  1  M.  &  Cr.  423 ;  2  Ibid.  42  &  635. 

The  descent  of  an  estate  tail  in  copyholds  is 
governed  by  the  same  customs  as  descents  of  estates 
m  fee.  Trash  v.  Wood,  9  Law  J.  Rep.  (n.8.)  Ch. 
105;  4M.  &Cr.824. 

Where  large  masses  of  rocks  had  fallen  from 
time  to  time,  and  from  beyond  the  time  of  memory, 
from  some  cliffs  above,  which  did  not  belong  to  tlie 
lord  of  the  manor,  into  the  field  of  a  copyholder, 
which  was  within  the  manor,  and  the  copyholder 
had  removed  portions  of  them  from  his  field,  and 
sold  them : — Meld,  that  he  was  liable,  for  so  doing, 
to  an  action  of  trover,  by  the  lord,  as  they  had  be- 
come a  portion  of  the  soU,  there  being  no  evidence 
to  shew  that  they  had  fallen  since  the  copyholder  was 
admitted.  Dearden  v.  Evans,  8  Law  J.  Rep.  (n.s.) 
Exch.171;  5M.&W.  11. 

Devise  of  real  estates  to  three  trustees,  upon  cer- 
tain trust*!,  directing,  in  the  event  of  any  of  the 
trustees  dying,  or  ceasing  to  act,  that  others  should 
be  appointed  for  carrying  the  trusts  of  the  will  into 
execution,  and  also  directing,  upon  every  such  new 
appointment,  the  transfer  of  estates,  &c  In  exe- 
cution of  the  trusts  several  copyhold  estates  were 
purchased,  and  subsequently  one  of  the  trus- 
tees dying,  and  another  declining  to  act,  the  third 
surrendered  the  copyhold  estates  to  himself  and 
two  new  trustees,  and  the  three  were  admitted  joint 
tenants  of  the  manor,  by  the  lord: — Held,  that 
though  one  of  the  surrenderees  was  also  surrenderor, 
this  was  an  admittance  of  the  three  to  a  new  estate, 
and  that  the  fine,  being  payable  in  respect  of  that 
new  estate,  was  correcdy  assessed,  as  upon  an  ad- 
mission de  novo  of  three  tenants  as  joint  tenants  of 
an  estate. 

The  proper  mode  of  calculating  the  fine  in  such 
a  case  is,  two  years'  improved  value  for  the  first  life ; 
half  of  that  for  the  second ;  and  half  again  for  the 
third.  Sheppard  v.  fVoo^ford,  9  Law  J.  Rep.  (n.s.) 
£xch.90;  6M.&W.608. 

(B)   SUB&ENDBR  AKD  ADMITTANCE. 

Where  it  is  clear,  that,  by  the  provisions  of  the 
8  &  4  Will.  4,  c.  27,  a  claimant's  title  to  a  copyhold 
is  barred  by  lapse  of  time,  the  Court  will  not  com- 
pel tho  lord  by  mandamus  to  admit  him.  Rex  v. 
Agarsdley,  5  Dowl.  P.C.  19. 

On  the  petition  of  Sir  H  L  B,  who  claimed  a  bene- 
ficial interest  in  one- sixth  part  of  certain  copyhold 
premises,  it  was  referred  to  the  Master  to  inquire 
whether  J  W  was  trustee  of  the  said  sixth  part,  and 


also  who  was  his  heir,  and  if  it  should  appear  uncer- 
tain  whether  such  heir  waa  Bvingor  dead,  then  that  the 
Master  should  approve  of  some  proper  person  to  con- 
vey the  legal  estate  in  the  said  sixth  part  The  Master 
found,  that  Sir  H  L  B  was  beneficially  interested  in 
the  sixth  part  of  the  premises ;  that  J  W  had  been 
trustee ;  that  he  was  dead,  and  his  heir  unknown ; 
and  he  reported,  that  R  G,  who  was  proposed  by 
Sir  H  L  B,  was  a  proper  person  to  convey  or  sur- 
render the  sixth  part  The  sixth  part  in  question 
having  been  seized  by  the  lord  of  the  manor  qums- 
que,  and  he  having  refused  to  appoint  a  court  for  the 
admission  of  R  O,  for  the  purpose  of  accepting  his 
surrender,  a  rule  was  obtained,  calling  upon  him  to 
shew  cause  why  a  mandamus  should  not  iasue,  com- 
manding him  to  accept  the  surrender  of  the  said 
R  O  of  one  sixth  part  of  the  premiaea.  The  Court 
refused  to  make  the  rule  absolute,  on  the  ground 
that  the  jurisdiction  over  such  a  case  belonged  to 
the  Court  of  Chancery.  Regina  v.  Pittf  8  Law  J.  Rep. 
(N.s.)aB.277;  10  Ad.  &E.  272;  2P.&D.  385. 

Where  a  party  claims  to  be  admitted  to  copyhold 
tenements,  as  heir  by  the  custom,  he  is  entitled  to  a 
mandamus  directing  the  lord  to  admit  him.  Rt^inm 
T.  the  Manor  qf  Ham,  8  Law  J.  Rep.  (n.b.)  Q.B.  265. 

Where  it  is  necessary,  to  enable  a  party  to  try 
his  right  to  an  estate  of  copyhold,  that  he  ahould  be 
admitted,  this  Court  will  compel  the  lord  by  man- 
damus to  admit,  although  the  lord  may  have  already 
admitted  another  person.  Rex  v.  the  Manor  qf  Hex" 
ham,  6  Law  J.  Rep.  (n.b.)  K.B.  S3 ;  6  Ad.  &  £.  559; 
1  N.  &  P.  53. 

A  rule,  calling  on  the  steward  of  a  manor  to  shew 
cause  why  a  mandamus  should  not  issue  directing 
him  to  accept  a  surrender  of  copyhold  tenements,  was 
discharged,  on  the  ground  that  the  rale  should  have 
called  on  the  lord  and  steward  jointly.  Regina  v. 
the  Manor  qf  Whichford,  8  Law  J.  Rep.  (n.s.)  Q.B. 
251. 

Where  an  admission  to  a  copyhold  is  ih  pursuance 
of  a  surrender,  and  not  of  a  voluntary  grant  from 
the  lord,  the  legality  of  the  title  of  the  steward  or 
lord  who  admits,  is  immaterial.  Doe  d.  Burgess  v. 
Thompson,  6  Law  J.  Rep.  (n.s.)  K.B.  57 ;  5  Ad.  &  £. 
532;  1N.&P.215. 

Upon  a  devise  of  a  copyhold  to  S  C  for  life,  she  was 
admitted  to  holi  according  to  the  will.  The  rever- 
sion was  not  devised,  but  the  heir-at-law  of  the  de- 
visor never  having  been  admitted  nor  surrendered 
to  the  use  of  his  will,  devised  his  reversion  to  S  C, 
and  died  previous  to  her  admittance : — Held,  first, 
that  his  reversion  in  the  copyhold  passed  to  his 
devisee.  Second,  that  the  admittance  of  the  de- 
visee for  life  operated  as  an  admittance  of  the  re- 
versioner. Third,  that  upon  the  devise  of  the  rever- 
sion to  S  C,  her  life  estate  became  merged  in  the 
reversion,  the  admittance  to  the  estate  for  life  be- 
came spent,  and  a  second  admittance  became  requi- 
site; consequently  the  devisee  of  S  C,  who  died 
without  any  further  admittance,  had  no  legal  title 
to  the  reversion,  but  the  estate  vested  in  her  cus- 
tomary heirs,  and  their  title  was  not  aflected  by  the 
fact  of  their  having  been  admitted  as  devisees.  Doe 
d.  Winder  v.  Lowes,  7  Law  J.  Rep.  (n.b.)  Q.B.  97; 
7  Ad.  &  E.  195 ;  2  N.  &  P.  195. 

Surrender  of  copyhold  to  the  use  of  C  T  during  life, 
and  ai^cr  his  decease  to  the  use  of  such  one  or  more 
of  the  children  of  C  T  as  C  T  should  appoint ;  and. 
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in  default  of  appointment,  to  the  use  of  his  sou  D  T 
and  the  heirs  of  his  hody.  C  T  executed  the  power 
by  appointing  to  D  T  for  life,  and,  after  his  death, 
to  K  T  and  £  T  for  life,  as  tenants  in  common ; 
and  after  their  respectiTe  deaths  to  the  use  of 
grandchildren: — ^Ueld,  that  the  latter  limitation 
being  void  as  an  excess  of  the  power,  the  estate 
limited  in  the  surrender  to  D  T  and  the  heirs  of  his 
body,  was  a  valid  remainder  in  tail,  expectant  on 
the  estate  for  life  of  K  T  and  £  T,  as  tenants  in 
coDunon. 

Qfuere — whether  the  rule  in  Shelley^ s  case  has  any 
application,  where  the  latter  limitation  is  not  to  the 
heir  or  heirs  of  the  body  of  the  taker  for  life,  but  to 
the  taker  for  life,  and  the  heir  or  heirs  of  his  body. 
Doe  d.  Nicholson  v.  Welford,  9  Law  J.  Rep.  (n.s.) 
aB.334;  12Ad.&£.61. 

Where  a  recovery  has  been  sui&red  to  defeat  an  en- 
tail,  and  ulterior  uses  are  declared  of  the  recovery 
which  are  void,  it  is  valid  for  the  purpose  of  defeat- 
ing the  entail. 

A  moiety  of  certain  copyhold  lands  stood  settled 
to  John  Hinton  for  life,  remainder  to  his  daughter 
Jane  Baverstock  in  tail,  remainder  to  John  Hinton 
in  fee.  Another  moiety  had  descended  upon  the 
wife  of  John  Hinton,  and  she  had  covenanted  by 
her  marriage  settlement  to  settle  it  in  the  same 
manner,  but  died  before  she  could  surrender  it 
Jane  Baverstock  and  her  husband  surrendered  it  to 
the  same  uses,  and  at  the  court  at  which  this  sur- 
render took  place,  a  recovery  was  suffered  by  John 
Hinton  and  Jane  Baverstock,  when  the  uses  were 
declared  to  be  to  John  Hinton  for  life,  remainder  to 
Jane  Baverstock  for  life,  remainder  to  the  use  of  the 
heirs  of  the  survivor.  The  lands  were  then  sold  by 
John  Hinton  and  Jane  Baverstock  to  on^J  L,  who 
was  admitted  in  fee  upon  the  surrender  of  John 
Hinton,  Jane  Baverstock,  and  her  trustees.  The 
object  of  the  parties  in  the  surrender  and  recovery, 
was  to  efiectuate  this  sale: — Held,  first,  that  the 
surrender  to  J  L  could  not  destroy  the  contingent 
remainder  declared  on  the  recovery.  But,  secondly, 
that  that  use  was  voluntary,  and  therefore  void 
by  27  Eliz.  c.  4,  against  a  purchaser  for  valuable 
consideration ;  and  as  the  recovery  was  valid  for  the 
purpose  of  defeating  the  entail,  though  not  for  the 
ulterior  use,  that  the  heir  of  Jane  Baverstock,  who 
had  survived  her  father,  was  not  entitled  to  recover 
against  the  purchaser.  Held,  also,  that  as  the  sur- 
render clearly  passed  the  life  interest  of  Jane  Baver- 
stock, the  Statute  of  Limitations  did  not  begin  to 
run  against  her  heir  until  her  death.  And  that  as 
she  had  been  admitted  to  the  copyhold,  her  heir,  who 
claimed  as  remainder-man,  was  entitled  to  maintain 
the  ejectment  without  being  admitted.  Doe  d.  Baver- 
stock V.  Roy^e,  7  Law  J.  Rep.  (n.8.)  Q.B.  25 1. 

(C)  Court  Rolls. 

Any  of  the  persons  interested  in  the  copyhold 
property  are  entitled  to  inspect  the  rolls  of  the 
manor  without  the  others  joining  in  the  application. 

The  demand  to  inspect  the  rolls  cannot  be  made 
by  |he  agent  of  a  person  authorized  by  warrant  of 
attorney  to  make  the  demand  on  behalf  of  the  tenant, 
although  the  agent's  authority  is  in  writing,  so  as 
to  obtain  a  mandamus  in  case  of  refusal.  Ex  parte 
//««,  7Dowl.P.C.690. 

Where  a  surrender  of  copyhold  lauds  is  made  out 


of  court,  the  court  rolls  are  still  evidence  of  the  sur- 
render and  the  admittance  of  the  surrenderee. 
Doe  d.  Garrod  v.  OUey^  9  Law  J.  Rep.  (n.8.)  Q.B. 
379;   12  Ad.  &E.  481;  4P.&D.276. 

The  right  to  the  custody  of  the  court  rolls  of  a 
manor  is  in  the  lord,  and  not  in  the  steward. 

In  a  cause  where  the  infant  plaintiffs  were  lords 
of  a  manor,  the  Court,  on  motion,  ordered  the  court 
rolls  to  be  delivered  up  to  the  receiver  in  the  cause. 
Rawes  v.  Rawes,  5  Law  J.  Rep.  (n.s.)  Ch.  114;  7 
Sim.  624. 

(D)  Fine. 

The  admittance  of  tenant  for  life  being  the  admit- 
tance of  him  in  remainder,  the  latter  is  not,  on  the 
death  of  the  tenant  for  life,  bound  to  come  in  and 
be  admitted,  and,  consequently,  pay  a  fine  to  the 
lord,  except  there  is  a  special  custom  of  the  manor 
to  such  effect,  or  the  lord  at  the  time  of  the  admit- 
tance has  apportioned  the  fine  between  the  tenant 
for  life  and  the  remainder-man,  although  the  fine 
paid  by  the  tenant  for  life  upon  his  admission  be 
merely  nominal,  viz.  one  shillmg.  Phypers  v. 
Ebum,  6  Law  J.  Rep.  (n.s.)  C.P.  20 ;  3  Bing.  N.C. 
250;  3SC.634. 

A  copyholder  seised  in  fee,  devised  his  copyhold 
estate  to  his  wife  for  her  life.  After  his  death,  she 
was  admitted  to  hold  for  her  life,  and  paid  a  full 
fine,  as  on  an  admittance  in  fee.  The  devisor's  heir 
surrendered  his  estate,  subject  to  the  life  estate,  to 
the  use  of  certain  persons.  The  surrenderees  ap- 
plied to  the  steward  of  the  manor  to  accept  and 
enrol  the  surrender,  which  he  refused  to  do,  unless 
a  fine  was  paid  to  the  lord,  in  respect  of  the  descent 
of  the  reversion  upon  the  heir : — Held,  that  he  was 
justified  in  such  refusal.  Regina  v.  Manor  of  Dttl- 
lingham,  8  Law  J.  Rep.  (n.s.)  aB.  87 ;  8  Ad.  &  E. 
858;  1P.&D.172. 

(E)  Steward. 

Where  an  officer,  created  by  patent  from  the  lord 
within  a  manor,  (as,  for  instance,  the  clerk  of  the 
Castle  of  Famham,  in  the  manor  of  Famham,) 
stated  himself  to  be  in  the  habit  of  taking  sur- 
renders concurrently  with  the  steward  of  the  manor 
within  that  part  of  the  manor : — Held,  that  he  must 
be  taken  to  be  for  that  purpose  deputy  steward, 
and  competent  to  take  surrendera  wimout  proof  of 
power  given  him  in  his  appointment  to  do  so. 
Doe  d.  StilkoeU  v.  MelUsh  or  MeUersh,  6  Law  J.  Rep. 
(N.8.)  K.B.  41 ;  5  Ad.  &E.  540;  1N.&P.30. 


COPYRIGHT. 

Protection  of  copyright  in  prints  and  engravings 
extended  to  Ireland.  6  &  7  WilL  4,  c.  59 ;  14  Law 
J.  Sut.  133. 

54  Geo.  3,  c.  156,  repealed  as  to  the  delivery  of 
copies  of  books  to  the  libraries  of  Sion  College,  the 
four  universities  of  Scotland,  and  the  King's  Inns 
in  Dublin,  by  6  &  7  Will.  4,  c.  1 10 ;  14  Law  J.  Stat 
253. 

International  copyright  secured  to  authora  in 
certain  cases  by  1  &  2  Vict  c.  59 ;  16  Law  J.  Stat 
118. 

Copyright  extended  to  designs  for  printing  any 
woven  fabric  by  2  Vict.  c.  13 ;  17  Law  J.  Stot  14. 

Copyright  secured  to  proprietors  of  designs  for 
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Mides  of  mami&cture  by  2  Vict  o.  17 ;  17  Law  J. 
Stat  Si. 

A  work  which  consists  in  a  great  degree  of  com- 
pilations and  selections  from  other  works  on  the 
same  subject,  may  be  the  subject  of  copyright. 
Lewu  T.  FuUarton,  8  Law  J.  Rep.  (n.8.)  Ch.  291 ;  2 
Bea.6. 

To  publish  in  the  form  of  quadrilles  and  waltzes 
the  airs  of  an  opera  of  which  there  exists  an  exclu- 
sive copyright,  is  an  act  of  piracy. 

The  English  assignee  of  a  copyright  of  a  foreign 
musical  composer,  is  within  the  protection  of  the 
statutes  relating  to  copyright. 

Semhle — That  a  foreigner,  who  resides  and  pub- 
lishes in  England,  is  within  the  protection.  D^AU 
nutme  v.  Boosejff  1  Y.  &  C.  288. 

The  question  whether  one  author  has  made  a 

Siratical  use  of  another's  work,  does  not  necessarily 
epend  upon  the  quantity  of  that  work  which  he 
has  quoted  or  introduced  into  his  own  book.  Bram- 
well  Y.  Halcomb,  3  M.  &  Cr.  737. 

If  the  owner  of  a  copyright  has,  for  some  time 
past,  acquiesced  in  difierent  individuals  transcribing 
cases  from  his  works,  the  Court  will  not  interpose 
in  his  favour,  by  injunction  against  other  parties 
who  have  subsequently  transcribed  the  cases  from 
the  same  work,  until  the  owner  of  the  copyright 
has  established  his  leg^  right 

It  is  not  only  the  quantity,  but  the  quality  of  the 
matter  extracted  by  a  defendant  from  the  work,  of 
which  the  plaintiff  has  the  copyright,  that  is  to  be 
considered  in  an  application  to  the  Court  for  its  in- 
terposition by  injunction. 

The  late  case  of  BramweU  v.  Haleomb  (L.C.1  ex- 
plained. Saunders  v.  Smith,  7  Law  J.  Rep.  (M.S.) 
Ch.227;  3M.&Cr.7n. 


CORNWALL. 

As  to  the  regulation  of  the  courts  of  Stannaries 
in  Cornwall  See  6  &  7  Will.  4,  c.  106 ;  14  Law  J. 
Stat  239. 


CORONER  AND  CORONER'S  INQUISI- 
TION. 

The  coroners  in  the  county  of  Durham  regulated 
by  1  Vict  c.  64 ;  15  Law  J.  Stat  129. 

A  coroner's  inquisition,  stating,  that  on  the  14th 
of  June  1838,  A  B  being  on  board  of  a  certain 
steamer,  which  was  then  and  there  floating  and 
being  navigated  on  the  river  Thames,  it  happened 
that  a  boiler,  then  and  there  forming  part  of  it,  and 
which  was  Uien  and  there  used  and  employed  in 
working  it,  burst  and  exploded ;  by  means  whereof 
water,  cinders,  &c.  were  thrown  upon  the  person  of 
A  B,  whereby  he  then  and  there  received  a  mortal 
shock  and  concussion,  and  thereby  became  mor- 
tally scalded  and  burnt,  of  which  said  mortal  shock 
and  concussion,  and  of  which  said  mortal  bum  and 
scald,  he,  the  said  A  B,  at  the  parish  aforesaid,  in 
the  county  aforesaid,  hutanfly  died:  quashed  on 
motion,  for  not  averring  with  sufficient  distinctness 
the  time  of  the  explosion,  or  the  time  of  the  death. 
Regina  v.  Browulcw,  9  Law  J.  Rep.  (K.8.)  M.C.  15 ; 
11  Ad.  &E.  119;  3P.&D.52. 

A  coroner's  inquisition  for  manslaughter,  stated 
the  inquest  to  have  been  held  on  the  5th  of  January, 
in  the  7th  Will  4,  and  in  the  year  1837,  and  stated 


that  J  M,  of  &c.,  on  the  28th  of  December,  in  the 
year  aforesaid,  made  an  assault,  &c. : — Held  bad, 
as  the  offence  was  charged  to  have  been  committed 
on  an  impossible  day.  Rex  v.  Mitchell,  7  C.  &  P. 
800.  [Bolland] 

The  Court  refused  to  grant  a  certiorari  to  bring 
up  a  coroner's  inquisition  to  be  quashed,  which 
purported  to  be  taken  before  A  B,  coroner  of  H, 
but  which  in  reality  was  taken  before  the  coroner's 
clerk,  and  which  was  in  other  respects  invalid.  In 
fv  or  Jgx  parte  i)auw,  8  Ad.  &E.  936;  1P.&D.146. 

A  coroner's  jury,  on  the  investigation  of  a  case 
of  homicide,  returned  a  verdict  of  **  wilful  murder 
against  some  person  or  persons  unknown."  The 
coroner  returned  the  depositions  he  had  taken  to  the 
Central  Criminal  Court : — Held,  on  application  by 
the  counsel  for  a  prisoner,  indicted  for  the  murder 
of  the  same  person,  for  a  copy  of  such  depositions, 
that,  although  the  coroner  could  not,  in  such  a  case, 
have  been  compelled  to  return  them,  under  stat 
7  Geo.  4,  c.  64,  s.  4,  yet,  that  having  done  so,  the 
Judges  had  power,  by  their  general  authority  as  a 
court  of  justice,  to  order  a  copy  to  be  given,  tf  they 
thought  it  material  to  the  interests  of  justice.  Ex 
parte  Qreenacre,  8  C.  &  P.  32.  [Littledale  and  Cole- 
ridge] 

In  a  case  of  manslaughter,  it  is  the  duty  of  the 
coroner  to  bind  over  all  those  witnesses  who.  prove 
any  material  fact  against  the  party  accused,  and  not 
those  who  are  called  for  the  purpose  of  exculpating 
him.  However,  if  the  coroner  bind  over  all  the 
witnesses  on  both  sides,  no  blame  is  imputable  to  the 
clerk  of  indictments  if  he  require  them  all  to  be 
put  on  the  back  of  the  bill,  and  examined  before  the 
grand  juir.   Regtnay.  Taylor,  9  C.  &  P.  672.  [Paike] 

A  coroner's  jury  had  found  that  the  death  of  A 
was  occasioned  by  means  of  a  locomotive  engine  of 
B  being  driven  against  him,  and  that  the  same  did 
"  feloniously  cast  to  the  ground"  the  said  A : — Held, 
not  a  sufficient  reason  of  the  cause  of  the  death 
of  A. 

Some  of  the  jurors  being  marksmen,  and  thdr 
marks  not  being  attested,  the  inquisition  was  held 
bad  on  that  ground  also.  Regina  v.  Stoekdale  and 
Darlington  Railway  Company,  8  Dowl.  P.C.  516. 

If  several  jurors,  on  a  coroner's  inquisition,  have 
the  same  christian  and  surname,  it  is  not  necessary 
in  the  caption  of  the  inquisition  to  distinguish  them 
by  abode  or  addition. 

An  inquisition  for  manslaughter,  which  charges 
that  the  principals  in  the  second  degree  were  **  felo- 
niously present  then  and  there  abetting,  aiding,  and 
assisting,"  is  bad,  as  the  word  "  feloniously"  only 
extends  to  the  word  '*  present" 

The  concluding  averment,  *'  and  so  the  jurors  do 
say,"  does  not  require  either  time  or  place  to  be 
stated  in  it  Rex  v.  Nicholas,  7  C.  &  P.  538.  [Lit- 
tledale] 

A  coroner's  inquisition  stated  in  substance,  that 
J  D,  on  the  27th  of  May,  struck  M  R  with  a  poker 
on  the  head,  and  with  his  hands  on  the  breast,  and 
gave  her  divers  mortal  bruises  and  contusions ;  and 
that  M  F,  on  the  23rd  of  June,  kicked  the  vid 
M  R  on  the  belly,  and  thereby  gave  her  one  mortal 
bruise  and  -contusion.  It  then  averred,  that  the 
said  M  R,  of  the  mortal  bruises,  &c.,  given  by  J  D, 
languished  from  the  23rd  of  June  tiU  the  1st  of 
July,  and  then  died  of  the  mortal  bruises  and  con- 
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tosiona  on  the  head  and  hreast,  together  with  the 
mortal  hniise  and  contusion  on  the  belly.  The 
conclusion  was,  that  the  said  J  D  and  the  said  M  F, 
her,  the  said  M  R,  in  manner  and  hy  the  meant 
aforesaid,  feloniously  did  kill  and  slay : — Held,  had. 
JUgina  V.  Deveti,  8  C.  &  P.  639.  [Bosanquet,  Cole- 
ridge, and  Coltman] 


CORPORATION. 

[Sec  Chakitt — Compensation  —  Mandamus  - 

Ratb.] 

(A)  Rights,  Powers,  and  Liabilities. 
^BJ  Bye  Laws. 

(C)  Membeks  and  Officees. 

(a)  Qual^cation. 

(b)  Election, 

(c)  Rights,  Dtttiest  and  Liabilities. 

(d)  Amotion* 

(e)  Compensation, 

(D)  Meetings. 

(E)  Peopekty. 

(F)  BoEOUGH  Court. 


[Carter  v.  the  Dean  and  Chapter  qf  Ely^  3  Dig. 
Law  J.  164;  7  Sim.  211.] 

Alienation  of  corporation  property  in  certain  towns 
in  Ireland  restrained  by  6  &  7  Will.  4,  c.  100 ;  14 
Law  J.  Stat  237. 

Temporary  provision  for  the  boundaries  of  cer- 
tain boroughs.  6  &  7  Will.  4,  c.  103  ;  14  Law  J. 
Stat  App.35. 

Administration  of  the  borough  fund  in  certain 
boroughs  provided  for  by  6  &  7  WilL  4,  c.  104 ;  14 
Law  J.  Stat  App.  37. 

Administration  of  Justice  in  certain  boroughs 
provided  for  by  6  &  7  Will.  4,  c.  lOo  ;  14  Law  J. 
Stat  App.  38. 

The  6  8i6  Will.  4,  c.  75,  for  the  regulation  of  mu- 
nicipal corporations  in  England  and  Wales,  amended 
by  1  Vict  c.  78 ;   15  Law  J.  Stat  150. 

The  levying  of  rates  in  boroughs  and  towns  hav- 
ing municipal  corporations,  regulated  by  1  Vict 
c.81j  15  Law  J.  Stat  157. 

The  sale  of  church  patronage  belonging  to  muni- 
cipal corporations  facilitated  in  certain  cases  by 
1  &  2  Vict  c.  31 ;  16  Law  J.  Stat  49. 

As  to  the  re-election  of  mayors  and  returnmg 
officers,  see  3  &4  Vict  C.47;  ISLaw  J.  Stat  61. 

As  to  the  regulation  of  municipal  corporations  in 
Ireland,  see  3  &  4  Vict  c.  108  ;  18  Law  J.  Stat  203. 

The  alienation  of  corporate  property  in  Ireland 
lestrMued  by  3  &  4  Vict  c.  109 ;  18  Law  J.  Stat  265. 

(A)  Rights,  Powers,  and  Liabilities. 

[See  Graves  v.  Colby ^  post  (B).] 

The  Municipal  Reform  Act  does  not  create  new 
corporations.  Ludlow  (Corporation)  v.  Tyler ^  7  C. 
&P.  537.  [Patteson] 

An  old  corporation  before  the  Municipal  Reform 
Act,  were  trustees  of  a  charity,  and  a  tenant  of  the 
charity  had  paid  rent  to  the  secretary  of  the  old  cor- 
poration up  to  Lady-day  1836  :— Held,  that  this 
was  a  good  payment,  and  might  be  taken  advantage 
of  in  an  action  brought  by  the  new  corporation  for 
the  rent  Ludlow  {Mayor)  v.  Charlton,  9  C.  &  P. 
242.  [Gumey] 

Digest,  1835—1840. 


A  lessee  of  a  corporation  elected  to  pay  an  in- 
creased rent,  pursuant  to  the  finding  of  a  jury  un- 
der 5  &  6  WUL  4,  c  76, 8. 97,  and  indorsed  the  find- 
ing of  the  jury  on  his  part  of  the  original  lease. 
In  an  action  for  the  increased  rent,  the  lessee  was 
compelled  to  produce  his  part  of  the  lease  for  the 
inspection  of  the  corporation,  and  to  allow  a  copy 
of  the  indorsement  to  be  taken,  although  it  was  ad- 
mitted that  the  original  lease  was  still  in  the  pos- 
session of  the  corporation,  as  well  as  the  inquisition 
taken  before  the  jury.  Arundel  (Mayor)  v.  Holmes, 
SDowl.  P.C.I  18. 

Certain  advowsons  to  which  the  corporation  of 
Shrewsbury  were  entitled  to  present,  subject  to  a 
direction  to  prefer  those  bom  in  a  certain  parish, 
educated  at  the  town  school,  or  who  had  been  mas- 
ters of  that  school,  were  held  to  be  vested  in  such 
corporation,  as  charitable  trustees  within  the  Muni- 
cipal Corporation  Act  Re  Shrewsbury  School^  1  M. 
&  Cr.  682. 

Semble — A  municipal  corporation  is  justified  in 
discharging  out  of  ^e  corporation  funds,  the  ex- 
penses of  opposing  quo  warranto  informations  against 
mdividual  members  of  the  corporation,  if  the  ob- 
ject of  such  informations  be  to  impeach  the  title  or 
destroy  the  legal  existence  of  the  corporation  as  a 
body.  Attorney  General  v.  Norwich,  2  M.  &  Cr, 
406. 

A  corporation  aggregate  may  make  a  contract 
without  an  instrument  under  seal,  and  may  sue  in 
assumpsit  for  breach  of  it,  whether  it  be  executed  or 
executory. 

A  corporation,  established  by  a  public  act  of  par- 
liament, sued  in  their  corporate  name — ^the  Court 
took  judicial  notice,  on  a  writ  of  error,  of  the  fact  of 
the  plaintiffs  being  a  corporation.  CJiurch  v.  Imperial 
Gas  Light  and  Coke  Company,  7  Law  J.  Rep.  (n.s.) 
as.  118;  6Ad.  &E.846;  8N.&P.35. 

A  local  act  of  parliament  created  a  court  of  re- 
quests at  Bristol,  and  fixed  certain  fees  to  be  paid  to 
the  assessor,  with  power  to  the  Justices  to  lessen  or 
increase  them.  The  subsequent  statute,  6  &  7 
Will.  4,  c.  105,  s.  8,  enacts,  that  "  everything  pro- 
vided in  any  such  local  acts  to  be  done  by  the  Jus- 
tices, or  by  some  particular  class  or  description  of 
members  of  such  body  corporate,  being  Justices,  at 
some  Court  of  General  or  Quarter  Sessions  assem- 
bled, and  which  does  not  relcUe  to  the  business  f^a  court 
qf  criminal  or  civil  judicature,  shall  and  may  be  done 
by  the  council  at  some  quarterly  meeting  of  the  coun- 
cil." The  town  council,  acting  under  the  Municipal 
Corporation  Act, 5&6  Will. 4,  c.  76,  s.  124, reduced 
the  assessor's  fees  : — Held,  that  the  regulation  of  the 
fees  of  the  court  of  requests  related  to  the  business 
of  a  court  of  **  civil  judicature,"  and  therefore  that 
the  town  council  had  no  authority  to  make  the 
reduction.  Palmer  y.  Powell,  9  Law  J.  Rep.  (n.s.) 
Exch.209;  6M.&W.627. 

The  Court  has  authority  under  its  general  juris- 
diction to  interfere  for  the  protection  of  property 
vested  in  the  corporation  of  a  borough  named  in 
the  6  Will.  4,  c.  76,  on  the  ground  of  breach  of  trust 
committed  or  threatened  after  the  passing  of  that 
act,  although  the  time  when  the  existing  members 
of  the  governing  body  corporate  of  such  borough 
are  to  go  out  of  office  may  not  have  arrived.  At" 
tomey  General  v.  Liverpool  (Corporation),  1  M.  & 
Cr.  171. 
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The  68th  section  of  6  &6  Will.  4,  c  76,  applies  to 
pensions  and  allowances  granted  by  the  corporation, 
and  not  to  charges  upon  estates  rested  in  their 
hands  made  by  the  original  grantor.  Rex  y.  Sankey, 
6  Law  J.  Rep.(N.8.)  K.B.  255 ;  5  Ad.  &  £.  428 ;  6  N. 
&  M.  839. 

The  corporation  of  L,  being  the  patrons  of  the 
church  of  St  John's,  built  under  a  local  act,  and  of 
which  there  was  a  regular  incumbent,  had  for  many 
years  appointed  a  lecturer,  who  assisted  occasionally 
u-the  clerical  duties  there,  and  paid  him  a  regular 
salary : — Held,  that  a  clergyman  who  had  been  lee- 
turer  for  more  than  seren  years  before  the  5  &  6 
Will.  4,  c.  76,  and  had,  during  that  time,  received  a 
stipend  from  the  corporation,  was  entitled  to  have 
the  same  secured  by  bond,  under  section  68.  Rg" 
gina  y.  Liverpool  (Mayor,  Sre.),  7  Law  J.  Rep.  (n.8.) 
aB.  134;  8  Ad.&£.  176;  3N.&P.280. 

Upon  the  trial  of  an  action  of  debt  upon  a  bond, 
the  jury  found  a  special  verdict,  which  stated  "  that 
the  bond  was  obtained  fairly  and  honestly  by  the 
plaintiff,  and  not  by  any  fraud,  covin,  or  misrepre- 
sentation :  that  the  plaintiff  applied  to  certain  per- 
sons then  being  members  of  the  corporation,  and 
being  the  governing  body  thereof,  to  pay  him  cer- 
tain costs  and  charges,  incurred  by  him,  as  a  mem- 
ber of  the  corporation,  without  any  audiority  from 
them,  in  defending  certain  quo  warranto  informa- 
tions :  that  those  persons  then  being  the  governing 
body,  and  having  the  custody  o^  and  lawful  power 
to  affix  the  corporate  seal  to  instruments,  did  affix 
the  corporation  seal  to  the  said  writing,  and  deli- 
vered Uie  same  to  the  plaintiff,  by  way  of  reim- 
bursement of  the  said  costs  and  charges,  and  for  no 
other  cause  or  consideration  whatsoever :  that  the 
bond  was  delivered  for  the  cause  aforesaid,  and  not 
for  any  debt  or  sum  of  money  due  and  owing  from 
the  defendants  to  the  plaintiff;  nor  was  there  even 
any  valuable  consideration,  or  value,  or  cause,  or 
matter,  or  thing  whatsoever,  for  the  sealing  and  de- 
livery of  the  said  writing  to  the  plaintiff,  save  as 
aforesaid."  The  bond  was  given  in  1833,  before  the 
passing  of  the  Municipal  Corporation  Act: — Held, 
that  upon  this  finding  **  a  lawful  debt"  existed  be- 
fore the  passing  of  that  act ;  and  that,  therefore, 
the  case  was  excepted  out  of  the  operation  of  that 
statute,  by  the  92nd  section,  and  the  plaintiff  was 
entitled  to  recover.  Holdsworth  v.  GiftoH  Dartmouth 
Hardneu  {Mayor),  9  Law  J.  Rep.  (n.s.)  Q.B.  121 ; 
llAd.&£.490;  3P.&D.308. 

A  corporation  came  to  a  vote,  that  if  C  would 
alter  the  site  of  a  house,  the  corporation  would  pay 
him  5001.  This  resolution  was  entered  in  the  cor- 
poration book,  and  C  altered  the  site  of  the  house : 
— Held,  that  the  resolution  was  not  valid,  as  it  wis 
not  under  the  corporate  seaL 

Primd  facie,  it  must  be  presumed  that  the  books 
of  a  corporation  which  existed  before  the  Municipal 
Corporation  Act,  are  in  the  possession  of  the  new  cor- 
poration which  succeeded  tnem  under  that  act;  but 
if  it  be  shewn  that  the  old  corporation,  before  their 
dissolution,  deposited  them  with  a  banker,  and  that 
f^m  his  hands  they  passed  into  the  Master's  office 
of  the  Court  of  Chancery,  this  rebuts  the  presump- 
tion. Ludlow  (Mayor)  v.  Charlton,  9  C.  &  P.  242. 
[Gumey] 

The  insertion  of  the  name  of  a  town  in  Schedule 
A.  of  the  Municipal  Corporation  Act,  is  primd  facie 


evidence  of  the  existence  of  a  munidpal  corpora- 
tion there ;  but  if  facts  be  adduced  on  affidavit  to 
negative  diat  presumption,  a  mandamus  will  not 
issue  to  compel  the  delivery  of  books,  papers, 
monies,  &c.,  by  the  ancient  officers  of  the  town,  to 
the  council  elected  under  the  new  act.  Bex  v. 
Greene,  6  Ad. St  E.  6^  i  1N.&P.68L 

Since  the  passing  of  the  5  &  6  Will  4,  c.  76,  s.  92, 
the  property  belonging  to  municipal  corporations, 
which  are  within  the  provisions  of  that  act,  has  be- 
come solely  applicable  to  public  purposes,  and  is 
no  longer  rateable  to  the  reUef  of  the  poor.  Regina 
V.  Liverpool  (Mayor)^  8  Law  J.  Rep.  (N.a.)  M.C.4i; 
9Ad.&£.435;  1P.&D.334. 

A  municipal  corporation  held  and  occupied  jpro- 
perty  in  a  parish  situate  without  the  limits  of^the 
borough.  The  income  arising  from  it,  after  payment 
of  the  interest  of  a  mortgage,  was  carried  to  the 
borough  fund : — ^Held,  that  &e  corporation  was  not 
rateable  to  the  relief  of  the  poor  of  that  parish  in 
respect  of  it — (applying  the  principle  of  Regina  v. 
Mayor,  ^,  of  Liverpool,  9  Ad.  &  £.  435 ;  1  P.  & 
D.  334;  8  Law  J.  Rep.  (n.s.)  M.C.  41,  to  the  case 
of  property  without  the  limits  of  the  borough). 
Regina  v.  Exminster  (Inhabitants),  9  Law  J.  Rep. 
(n.8.)M.C.108. 

An  information  in  the  nature  of  a  ^iio  warranto 
cannot  be  filed  against  a  whole  corporate  body, 
except  by  and  in  the  name  of  the  Attorney  Gen- 
eraL 

The  Court,  however,  will  grant  an  application  to 
file  such  an  information,  at  the  instance  of  a  private 
relator,  although  the  ground  of  objection  to  the 
party's  right  to  hold  the  office,  afiects  every  indivi- 
dual belonging  to  the  corporation.  Rex  v.  White, 
6  Law  J.  Rep.  (n.s.)  K.B.  23 ;  5  Ad.  &  £.  613; 
1N.&P.84.    , 

Where  a  charter  of  incorporation  had  been  granted 
to  a  borough  under  the  1  Vict  c  78,  under  which 
charter  a  coroner  had  been  appointed  for  the  bo- 
rough, this  Court  refused  a  rule  for  an  information 
in  tibe  nature  of  a  9110  warranto,  at  the  relation  of  a 
private  party,  against  the  coroner,  questioning  his 
right  to  the  office,  as  all  the  objections  made  to  his 
election  went  to  the  validity  of  the  charter  itself  and 
the  existence  of  any  body  corporate  within  the 
borough.  Regina  v.  Taylor,  9  Law  J.  Rep.  (n.s.) 
aB.  219;  3P.&D.  652. 

Semble — A  person  subscribing  for  shares  in  an 
incorporated  company,  as  a  trustee  for  the  com- 
pany, is  subject  to  the  same  liabilities  in  respect  of 
such  shares,  as  if  he  held  the  same  for  his  own 
benefit.  Mangles  v.  the  Grand  Colliery  Dock  Com- 
pany, 9  Law  J.  Rep.  (h.8.)  Ch.  177. 

A  court  of  equity  will  not  compel  a  corporation 
to  execute  a  1^^  assurance  of  property  m  pur- 
suance of  a  contract  not  under  seal,  unless  valuable 
consideration  for  the  contract  be  expressly  proved, 
or  evidence  be  given  of  acts  done  or  omitted  by  the 
contracting  party  on  the  fStuth  of  the  expected  legal 
assurance. 

Quaere — Whether  a  corporation  can  borrow  money 
except  under  seal.  Wibnot  v.  Coventry  (Corpora- 
tion),  1  Y.  &  C.  518. 

An  incorporated  company  will  be  bound  by  the 
agreement  of  the  members  acting  on  its  behuf  be- 
fore incorporation,  if  it  has  received  the  benefit  of 
the  agreement    Edwards  v.  Grand  Junction  RaU- 
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iwiy  Compamf,  6  Law  J.  Rep.  (n.8.)  Ch.  47 ;  7  Sim. 
337 ;  1  M.  &  Cr.  650. 

llie  entry  in  the  books  of  a  corporation,  of  an 
application  to  purchase  lands,  of  the  price  of  or 
charge  for  such  lands,  and  of  the  receipt  of  a  sum  of 
money  from  the  applicant,  —  Held,  not  evidence 
of  a  contract  binding  on  the  corporation.  Livetey 
r,  Lweteyt  9  Law  J.  Rep.  (n.s.)  Ch.  78. 

Before  leave  had  been  obtained  to  bring  in  the 
Mnnicipal  Corporation  Act,  but  after  notice  had 
been  given  in  the  House  of  Conmions  of  the  inten- 
tion of  government  to  introduce  such  a  measure,  a 
corporation  passed  a  resolution,  that  a  sum  of  stock 
belonging  to  them  should  be  transferred  to  certain 
persons,  *'  so  as  to  vest  in  them,  and  to  divest  the 
corporation  of  all  power  and  controul  over  the 
same ;"  but  no  transfer  was  actually  made  till  after 
the  5th  of  June,  from  which  day  alienations  of  cor> 
porate  property  without  adequate  consideration 
might  be  called  in  question  under  the  act  In  No- 
vember, deeds  were  executed  by  the  parties  to  whom 
the  stock  was  transferred,  declaring  the  purposes  to 
which  it  was  to  be  applied,  and  which  were  for  the 
benefit  of  certain  charitable  institutions,  and  for  the 
endowment  or  enlargement  of  churches  within  the 
borough: — Held,  that  the  resolution  above  men* 
tioned  did  not  divest  the  corporation  of  their  interest 
in  the  stock ;  and  a  demurrer  to  an  information  and 
bU],  praying  that  the  transfer  might  be  declared 
fraudulent,  and  that  the  parties  concerned  in  it 
might  personally  make  good  the  amotmt  transferred, 
was  overruled. 

The  97th  section  of  the  above-mentioned  act  does 
not  take  away  the  ordinary  jurisdiction  of  the  Court, 
where  a  breach  of  trust  has  been  committed,  affect- 
ing corporate  property,  but  the  remedy  provided 
by  that  section  is  cumulative.  Attorney  Oeneral  v. 
WiUem,  7  Law  J.  Rep.  (ii.a.)  Ch.  76;  9  Sim.  80. 
[Since  affirmed.] 

(B)  Bys-laws. 

The  master,  wardens,  and  assistants  of  the  com- 
pany of  turners  in  London  were  empowered  by  char- 
ter to  make  bye-laws,  and  impose  fines  and  penal- 
ties, which  were  to  be  for  the  use  of  the  master, 
wardens,  and  commonalty  of  the  company.  A 
bye-law  was  made,  that  any  liveryman  of  the  com- 
pany, who  should  refuse  to  take  upon  himself  the 
office  of  steward,  when  elected,  should  forfeit  and 
pay  to  the  master  and  wardens  for  the  time  being, 
or  one  of  them,  for  the  use  of  the  company,  the  sum 
of  151. : — Held  that  such  bye-law  was  valid,  and 
was  not  to  be  considered  as  reserving  the  penalty  to 
a  stranger. 

Held,  also,  that  the  master  and  wardens,  at  the 
time  when  the  penalty  was  incurred,  having  gone 
out  of  office  at  Uie  time  when  the  action  was  com- 
menced, were  not  entitled  to  sue  for  the  penalty. 

SembU — ^That  neither  the  corporation  at  large, 
nor  the  master  and  wardens  who  were  in  office  at 
the  time  when  the  action  was  commenced,  could 
sue.  OrwMt  v.  Cotby^  8  Law  J.  Rep.  (n.8.)  Q.B.  57 ; 
9Ad.&£.  856;  IP.&D.  285. 

The  deputy  oyster  meters  of  London  have,  by 
custom,  the  exclusive  right,  by  themselves  or  their 
servants,  of  shovelling,  unloading,  and  delivering 
all  oysters  brought  in  any  boat  or  vessel  along  the 
water  of  Thames  for  sale,  to  every  place  throughout 


the  port  of  London,  and  to  have  reasonable  com- 
pensation for  so  doing :  and  it  was  found  by  the 
jury  that  8«.  a  score  for  the  first  hundred  bushels 
(double  measure),  and  4is.  a  score  for  the  remainder 
of  the  cargo,  was  a  reasonable  compensation  for  this 
service. 

If  the  deputy  meters  do  not  provide  sufficient 
men  for  the  purpose,  they  are  liable  to  an  action,  and 
the  parties  may  have  the  work  done  by  other  persons. 

For  the  payment  above  stated,  the  deputy  meters 
are  bound  to  do  all  the  labour  of  shovellmg,  &&, 
and  the  money  paid  by  the  buyers  of  oysters,  to  the 
person  who  actually  measures  them,  is  a  gratuity 
only. 

Metage  does  not  per  te  include  any  manual  la- 
bour. The  person  entitled  to  metage  finds  the 
measure,  and  the  person  engaged  in  the  traffic  must 
find  manual  labour,  and  the  meter  has  only  to  see 
that  it  is  fairly  done ;  and  it  is  no  part  of  the  meter's 
duty.  Of  wcA,  to  put  the  goods  into  the  measure. 

An  exclusive  right  to  do  work  may  exist  vdthout 
any  bye-law  for  a  penalty  to  enforce  the  right;  and 
in  considering  the  question  whether  there  be  an 
exclusive  right,  it  is  immaterial  whether  a  bye-law 
to  enforce  it  would  be  good.  Laybum  v.  CrUpt  8  C. 
&  P.  897.  [  Abinger,  Parke,  Bolland,  and  Alderson] 

(C)  Members  and  Officers. 

(a)  Qualification, 

An  uncertificated  bankruptis  not  disqualified  from 
being  elected  a  councillor  of  the  borough,  if  bank- 
rupt at  the  time  when  he  is  elected ;  although,  by 
the  52nd  section,  if  he  become  bankrupt  whilst  in 
office,  the  office  becomes  ^mo  facto  void,  and  he  can 
only  be  re-elected  on  obtaining  his  certificate.  Rex 
V.  CMtty,  6  Law  J.  Rep.  (k.8.)  K.B.  12 ;  5  Ad.  &  £. 
609;  lN.ficP.78. 

A  party  elected  into  any  public  corporate  office,  is 
entitled  to  be  admitted  before  he  can  be  called  upon 
to  make  the  declaration  required  by  the  9  Geo.  4, 
c.  17,  s.  2.  ReginaY.  Humphrey ^  7  Law  J.  Rep.  (n.8.) 
aB.  202 ;  (in  error),  10  Ad.  8c  £.  385 ;  8  P.  &  D.  691. 

The  Court  will  grant  a  mandamus  to  insert  the 
name  of  a  claimant  on  the  burgess  roll,  under  1  Vict 
c.  28,  s.  24,  though  the  rule  is  not  made  absolute 
until  the  year  has  expired  for  which  the  list  was 
made  out  It  is  immaterial  that  the  mayor  to  whom 
the  rule  nisi  was  directed  is  out  of  office  or  dead 
before  the  rule  is  argued« 

Semble — that  the  man  damns  under  that  statute  is 
not  peremptory  in  the  first  instance. 

Where  a  person  let  one  of  the  rooms  of  his  house, 
for  the  whole  of  which  he  was  rated,  to  a  tenant,  at 
a  yearly  rent,  in  which  the  tenant,  however,  did  not 
sleep,  and  there  was  an  internal  communication 
between  the  room  and  the  rest  of  the  house,  by  means 
of  a  door  opening  out  of  the  room  into  the  passage 
in  the  house,  and  this  tenant  was  removeable  on  a 
week's  notice :  —  Held,  that  he  occupied  a  house 
within  the  5  fie  6  WilL  4,  c.  76,  s.  9.  But  where  a 
person  who  occupied  a  house  let  a  cellar,  which  was 
underneath  Uie  house,  for  which  he  was  rated,  to  his 
son,  who  used  it  as  a  warehouse,  and  was  rated  in  re- 
spect thereof,  it  having  an  internal  communication 
with  the  rest  of  the  house: — Held,  that  the  former 
did  not  occupy  a  house  within  that  section. 

Onehouse  adjoined  another,  each  being  under  the 
same  roof.    The  entrance  to  the  houses  was  by 
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means  of  a  passage,  which  was  a  thoroughfare  he^ 
tween  hoth  houses,  into  which  the  outer  door  of  each 
opened.  There  was  a  common  staircase  which  led  to 
the  sleeping  rooms : — Held,  that  these  were  distinct 
houses,  and  the  occupier  of  each  was  disqualified  to 
be  a  hurgess. 

Where  the  occupier  of  a  house,  who  was  a  trader, 
assigned  all  his  household  furniture,  stock  in  trade, 
materials,  and  book  debts  to  a  creditor,  but  did  not 
actually  quit  the  occupation  of  the  house : — Held, 
that  he  did  not  cease  to  be  qualified  to  be  a  burgess. 
Reginay.  Eye(Mayor),  8  Law  J.  Rep.  (n.s.)  Q.B.  142; 
9Ad.&£.670;  2P.&D.348. 

The  rates  of  a  number  of  inhabitant  householders 
of  a  borough  were  paid  in  a  mass  by  an  individuaL 
There  was  no  proof  that  any  one  of  these  household- 
ers had  authorized  the  payment  of  his  rates  in  this 
manner,  but  they  all  afterwards  claimed  to  be  ad- 
mitted on  the  burgess  roll : — Held,  that  the  mayor 
was  right  to  refuse  to  put  their  names  on  the  burgess 
roll,  for  that  the  payment  of  rates,  under  the  5  &  6 
Will.  4,  c  76,  s.  9,  must  be  made  in  such  a  manner 
as  to  be  properly  considered  as  the  act  of  the  party 
in  whose  name  it  is  made.  Regina  v.  Bridgnorth 
(Mayor),  8  Law  J.  Rep.  (n.s.)  M.C.  86 ;  10  Ad.  & 
E.66;  2P.8rD.317. 

An  outgoing  alderman  may  be  duly  elected  mayor 
at  the  quarterly  meeting,  on  the  9th  of  November. 
But,  although  so  elected,  he  cannot  vote  in  the 
election  of  the  new  aldermen,  for  the  ensuing  year. 
Regina  v.  Stanley ^  9  Law  J.  Rep.  (n.s.)  Q.B.  248 ;  8 
P.&D.561. 

J  T,  a  burgess  of  Oxford  in  1835,  was  elected  a 
councillor  of  the  borough  of  Oxford,  and  would  have 
continued  in  oifice  until  the  year  1837;  but  in 
September  1836  his  name  was  accidentally  omitted 
from  the  burgess  list,  and  he  did  not  apply  to  have 
the  omission  supplied  at  the  revision  of  the  lists, 
though  he  had  not  lost  his  qualification.  In  No- 
vember the  mayor  announced  that  his  office  of 
councillor  was  vacant,  and  at  the  election  of  new 
councillors  another  person  was  elected  in  his  place. 
The  Court  refused  to  grant  a  mandamus  to  the  cor- 
poration to  restore  J  T  to  his  place  of  councillor. 
Rex  V.  Oxford  {Corporation) t  6  Law  Rep.  (n.s.)  K.B. 
103;  6  Ad.  &E.  349;  1N.&P.474. 

(6)  Election, 

An  election  of  aldermen  by  lists,  there  being  no 
voting  for  them  singulatim,  but  each  elector  having 
an  opportunity  of  proposing  and  voting  for  his  own 
candidate,  and  of  objecting  to  any  of  the  lists  pro- 
posed, is  valid  under  the  Municipal  Corporation 
Act.  Reginay.  Brighttoell,  9  Law  J.  Rep.  (n.s.)  Q.B. 
224;  10Ad.&E.  171;  2P.&D.413. 

Whether,  where  only  a  part  of  the  aldermen  as- 
signed to  a  borough  by  the  5  &6  WilL 4,  c.  76,  weie 
elected  at  the  first  election  in  1835,  such  election 
was  valid — qtuere.  But  such  defect,  if  it  be  one,  is 
cured  by  the  1  Vict  c  78,  s.  2. 

A  prosecutor  is  not  entitled  to  costs  under  the 
1  Vict  c.  78,  s.  20,  where  the  proceedings  are  carried 
on,  and  the  defendant  succeeds  in  obtaining  judg- 
ment through  the  operation  of  section  2.  The  proper 
course  was,  for  either  party  to  have  applied  within 
a  reasonable  time  to  discontinue  the  proceedings ; 
and  the  Court  would  have  moulded  the  rule  accord- 
ing to  the  answer  given  to  such  application.  Regina  v. 


Roberts,  7  Law  J.  Rep.  (n.s.)  Q.B.  154 ;  7  Ad.  &  £. 
433 ;  3  N.  &  P.  295. 

By  section  69  of  the  Municipal  Corporation  Act^ 
a  quarterly  meeting  of  the  council  of  every  borough 
is  to  be  holden  on  the  9th  of  November,  at  noon ; 
and  the  first  business  transacted  at  that  meeting 
shall  be  the  election  of  a  mayor.  By  section  25, 
half  of  the  aldermen  go  out  of  office  on  the  9th.  It 
follows,  that  the  election  of  mayor  must  precede  diat 
of  aldermen :  that  the  outgoing  aldermen  have  votes 
in  the  election  of  the  mayor :  and  that  an  election  of 
aldermen  at  a  preliminary  meeting,  held  on  the  9th 
of  November,  before  the  quarterly  meeting,  is  illegaL 
Regina  v.  Maegowan,  9  Law  J.  Rep.  (n.s.)  Q.B.  244; 
3  P.  &  D.  557. 

To  a  quo  warranto  for  exercising  the  office  of 
mayor  of  a  borough,  the  defendant  pleaded,  that 
by  charter  the  corporation  had  power  to  elect  a 
burgess  for  mayor;  and  that,  by  custom,  there 
was  an  indefinite  number  of  free  burgesses,  and 
the  mayor,  bailiffs,  and  burgesses  being  duly  as- 
sembled, might  elect  whom  they  would  for  bur- 
gess; that  he  was  elected  at  a  meeting  duly 
assembled,  according  to  the  custom  of  the  borough, 
and  was  afterwards  duly  elected  mayor  accord- 
ing to  the  charter.  The  Crown  traversed  the  fitust, 
that  the  meeting  at  which  he  was  made  a  burgess 
duly  assembled.  It  appeared,  at  the  trial,  that  the 
meeting  was  not  held  on  a  day  appropriated  to  the 
purpose  of  electing  burgesses,  and  the  jury  found, 
that  the  custom  was,  to  elect  burgesses  by  the 
burgesses  for  the  time  being,  who  were  indefinite 
in  number ;  and  that  every  resident  burgess  was  to 
be  served  with  a  personal  notice  of  the  meeting,  and, 
if  he  required  it,  of  its  ol^ect;  but  that  the  custom 
must  be  taken  with  the  qualification,  that  an  acci- 
dental omission  to  serve  a  resident  burgess,  was  not  a 
violation  of  it  It  also  appeared,  that  R,  a  resident 
burgess,  had  told  the  officer  whose  duty  it  was  to 
serve  the  notices,  that  he  need  not  serve  him,  as  he 
was  frequently  absent,  and  could  hear  tell  of  what 
was  going  on.  The  ofi^cer  did  not  serve  R,  who  was 
in  &ct  in  the  borough  at  the  time  of  the  meeting. 
The  jury  found  expressly,  that  the  omission  to  serve 
R  was  accidental : — Held,  that  the  qualification  of 
the  custom,  as  to  accidental  omissions,  was  bad  in 
law ;  and  that  the  omission  to  serve  R  was  not  ac- 
cidental. Rex  V.  Langhom,  4  Ad.  &  £.  538 ;  6  N.  & 
M.  203. 

Where  an  election  of  a  person  as  mayor  for  a  year, 
immediately  succeeding  that  during  which  he  has 
served  the  office,  and  which,  by  9  Anne,  c.  20,  s.  8,  is 
consequently  void,  the  Court  will  grant  a  man- 
damus to  proceed  to  another  election,  pursuant  to 
7  Will.  4.  &  1  Vict  c.  78,  s.  26.  Regina  v.  Pembroke 
{Corporation),  8  Dowl.  P.C.  302. 

The  votes  given  at  a  municipal  election  for  a 
candidate  rendered  ineligible  by  the  express  words 
of  an  act  of  parliament,  in  consequence  of  his  hold- 
ing another  office  in  the  same  corporation,  are  not 
thrown  away,  unless  express  notice  of  the  ineligibility 
has  been  given  to  the  voters.  At  an  annual  election 
of  counciUors  in  one  of  the  wards  of  a  borough  di- 
vided into  two  wards,  a  majority  of  votes  was  declared 
in  favour  of  a  candidate,  who  was  an  assessor  for  the 
other  ward.  No  notice  of  ineligibility  of  this  candi- 
date had  been  given,  but  the  mayor  rejected  his  name 
from  the  list  published  by  him,  pursuant  to  section 
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85  of  the  MumcipAl  Corporation  Act,  and  inserted 
the  name  of  a  candidate  having  a  minority  of  votes, 
who  accepted  the  office.  The  Court  granted  a  quo 
warranto  against  the  latter  candidate.  Regina  t. 
Hiorv;  7Ad.&£.960;  8N.&P.  148. 

Where  the  revision  of  burgess  lists  for  a  boroogh 
divided  into  wards,  has  been  made  by  the  mayor 
and  assessors  for  the  whole  borough,  elected  imder 
section  32*  of  5  &  6  Will.  4,  c.  76,  instead  of  the  as- 
sessors for  the  mayor's  ward,  under  section  48,  it 
is  ground  for  the  Court  granting  a  quowarranUo 
information  against  any  councillor  elected  by  bur- 
gesses so  revised.  Rex  or  Regina  v.  Parry,  2  ^.  &  P. 
414;  6Ad.&£.810. 

The  alderman  and  assessors,  who  presided  at  an 
election  of  councillors  for  a  ward  in  a  municipal 
corporation,  declared  three  persons  to  have  been 
elected,  and  the  mayor  appointed  a  time  for  them  to 
make  the  declaration  required  by  the  act,  which 
they  did.  The  assessors  afterwards  declared  two 
other  persons  to  have  been  elected : — Held,  that  the 
Court  could  not  grant  a  mandamus  to  the  corpora- 
tion to  admit  these  two  last,  as  the  office  was  now 
fulL  Rex  V.  Winchester  {Mayor,  Sfc.),  6  Law  J.  Rep. 
(K.S.)  K.B.  213 ;  7  Ad.  &  E.  215  ;  2  N.  &  P.  274. 

At  an  election  of  councillors  for  a  ward,  under 
Stat  5  &  6  Will.  4,  c  76,  there  was  one  vacancy  only, 
by  rotation.  A  councillor  had  also  become  ^squa- 
lified,  under  section  52,  by  bankruptcy;  but  the 
council  had  omitted  to  notify  the  vacancy.  Two 
days  before  the  commencement  of  the  poll,  the 
mayor,  with  the  consent  of  the  aldermen  and  asses- 
sors of  all  the  wards,  gave  a  notice  (purporting  to 
be  published  with  such  consent)  of  the  polling 
places,  and  stated  also  that  the  burgesses  were  re- 
quired to  elect  two  councillors  for  £he  above  ward. 
A  majority  of  the  bu^esses  gave  votes  for  two  can- 
didates jointly,  others  voted  for  a  third  candidate 
singly :  —  Held,  that  the  single  candidate,  having 
the  only  available  votes,  was  elected ;  and  that  the 
notice,  being  given  without  authority  as  to  electing 
two  councillors,  did  not  prevent  the  double  votes 
from  being  thrown  away.  Regina  v.  Leeds  (Mayor, 
^.),  7  Law  J.  Rep.  (n.s.)  aB.  80 ;  7  Ad.  &  £.  963 ; 
3N.&P.145. 

Where  an  application  is  made  under  the  1  Vict. 
c.  71,  s.  24,  for  a  mandamus  to  the  mayor  of  a  cor- 
poration to  insert  a  name  in  the  burgess  roll,  the 
party  applying  must  shew  that  he  has  a  good  title 
to  be  on  the  roll. 

Whether  a  notice  of  objection,  given  under  the 
5  &  6  WilL  4,  c.  76,  which  omits  to  state  the  property 
in  respect  of  which  the  objector  is  rated,  be  valid — 
quare.  Regina  v.  Harwich  (Mayor,  ^c),  8  Law  J. 
Rep.  (n.b.)  Q.B.  13;  8  Ad.  &  £.  919;  1  P.  &  D. 
134. 

Where  the  return  to  a  mandamus  to  admit  an 
alderman  of  the  city  of  London,  stated  an  immemo- 
rial custom  for  the  court  of  the  mayor  and  aldermen 
to  determine  whether  a  person  elected  alderman 
was,  according  to  their  discretion  and  conscience,  a 
fit  and  proper  person  duly  qualified,  on  traverse  of 
the  custom,  the  jury  found  that  the  custom  had 
existed  from  time  immemorial  down  to  1689:^ 
Held,  that  this  finding  amounted  to  a  verdict  that 
the  custom  still  existed. — Held,  also,  that  although 
the  jury  may  find  an  issue  in  special  terms,  ue 
parties  are  not  entitled  to  have  it  entered  aa  a  special 


verdict,  unless  disputed  questions  of  law  are  iviaed 
by  the  finding. 

For  the  effect  of  the  1 1  Geow  1,  c  18,  and  the  bye- 
law,  13  Anne,  on  the  above  custom  of  the  mayor  and 
aldermen  of  London ;  see  Rex  v.  Johnson,  1  M'Lean 
&  Rob.  1.   Scales  v.  Key,  3  P.  &  D.  505. 

The  Stat  1 1  Geo.  1,  c  18,  s.  7,  which  declares  the 
right  of  electing  aldermen  of  the  city  of  London  to 
be  in  the  householders  paying  scot  and  lot,  applies 
only  to  the  elections  in  the  wardmotes,  and  does  not 
repeal  a  custom  in  the  court  of  mayor  and  aldermen, 
to  elect  an  alderman  to  any  ward  of  which  the 
wardmote  have  returned  the  same  perscm  to  be  ad- 
mitted by  that  court  as  alderman  three  times,  who 
has  been  as  often  rejected  as  unfit  for  the  office ; 
neither  does  the  bye-law  of  13  Anne,  which  pre- 
scribes that  the  wardmote  shall  elect  one  person  to 
be  the  alderman. 

The  court  of  mayor  and  aldermen  having,  by 
custom,  power  to  determine  the  fitness  of  any  person 
returned  to  them  by  the  wardmote  as  alderman  to 
discharge  the  duties  of  that  office,  and  having  de- 
termined on  three  several  elections,  that  one  M  S 
was  unfit,  and  in  exercise  of  the  power  given  by  the 
former  custom  having  elected  another  person  to  be 
alderman,  against  whom  a  quo  wurranto  information 
was  filed: — Held,  that  it  was  an  immaterial  issue 
therein,  whether  M  S  was  unfit  to  discharge  the 
duties  of  that  office. 

A  Judge  is  justified  in  discharging  the  jury  at 
the  trial  from  finding  a  verdict  on  issues,  mani- 
festly immaterial,  even  against  the  consent  of  one 
of  the  parties.  Rex  v.  Johnson,  5  Law  J.  Rep.  (n.s.) 
£xch.  282. 

A  party  being  a  councillor  of  a  municipal  corpo- 
ration, neglected  to  pay  his  rates,  and  was  omitted 
from  the  burgess  list: — Held,  that  this  did  not  of 
itself  constitute  such  an  extraordinary  vacancy,  as 
to  warrant  the  Court  in  granting  a  mandamus  to 
the  alderman  of  the  ward,  to  proceed  to  a  new  elec- 
tion. Regina  v.  Ricketts,  7  Law  J.  Rep.  (n.s.)  Q.B. 
71;  3N.&P.15L 

The  Court  granted  a  quo  warranto  to  inquire  into 
the  validity  of  an  election  of  town  councillor,  where 
the  vote  of  one  of  the  burgesses  was,  at  his  special 
request,  taken  at  his  bedside,  he  being  too  ill  to  be 
able  to  go  up  to  the  polling  booth. 

Quare — Whether  a  voting  paper  headed  *'  I,  the 
undersigned  A  B,"  but  to  which  no  signature  is 
attached,  is,  though  in  the  handwriting  of  the  voter, 
a  sufficient  voting  paper,  within  the  meaning  of  the 
5  &  6  Will.  4,  c.  70,  s.  82.  Regina  v.  Prockier,  8  Law 
J.  Rep.  (M.S.)  as.  227. 

Section  50  of  5  &  6  Will.  4,  c.  76,  provides,  that 
no  person  elected  a  councillor  for  any  borough  shall 
be  capable  of  acting  as  such,  until  he  shall  have 
made  and  subscribed  a  certain  declaration.  Upon 
application  for  an  information  in  the  nature  of  a 
quo  warranto,  to  shew  by  what  authority  the  party 
claimed  to  be  a  councillor,  upon  an  affidavit,  which 
stated  that  he  **  had  accepted  the  office  qf  town  coun- 
cillor^' : — Held,  that  the  affidavit  was  insufficient, 
in  not  stating  that  those  acts  had  been  done,  which 
by  the  above  section  constituted  an  acceptance. 
Regina  v.  Slatter,dLtiyrJ*  Rep.  (n.8.)  Q.B.  115;  8 
P.  &D.263. 

Theretuming  officer,  at  the  election  of  councillors, 
has  only  the  ministerial  duty  to  pezfotm,  of  ascer- 
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«f  TOtei;  lie  caimot  detennine 
of  the  cmtMdattn.  Therefore,  on 
ndbnnatioii,  in  which  the 
alleged  daft  he  was  dnly  elected  a  coun« 
cSIor  of  a  honi«|^h,  on  whieh  there  was  issue: — 
Hekt,  &at  it  was  swfBrirnt  Ibr  the  relator  to  prove 

had  the  nnnority  of  votes  at  the 
hewing  that  the  other  candidates 
dolj  qualified  to  he  conncillon. 

Thsvgh  hj  the  5  fr  tf  WilL  4,  c  76,  s.  25,  the 
veCiBg  pttpcfs  gtvvB  in  at  theefec^km  of  oouncillors, 
ave  to  he  defircied  to  the  town  derk,  and  kept  in 
hk  ci4ietr  for  aa  months,  they  are  not  snch  public 
dsewDKSts  as  to  be  authenticated  hj  the  mere  pro- 
dnctioB  bj  Imn  from  his  office,  ^lerefore,  where 
Ae  major  having  leeeired  the  voting  papers  from 
the  pRsiding  officer,  handed  them  to  the  then  town 
elerfcy  whoie  ekrk  subsequently  delivered  them  to 
the  cleriLof  a  new  town  clerk  within  the  six  months, 
fiom  whofe  office  they  were  produced: — Held,  that 
it  was  ncceisary  to  trace  those  stepo^  in  order  to  au- 
thenticate thepapen. 

Whether  die  burgess  roll  be  conclusive  as  to  the 
right  of  the  burgesses  to  vote  for  councillors  in  an 
information  against  a  councillor — atuere.  Reghui  v. 
Ledgard,  7  Law  J.  Rep.  (m.8.)  aB.  237;  8  Ad.  & 
E.5B6i  8N.&P.513. 

There  being  a  vacancy  in  the  office  of  town  derk, 
in  the  borough  of  B,  G  L,  one  of  the  councillors 
before  the  paising  of  6  &  7  WilL  4,  c.  104,  tendered 
his  resignation  of  his  office  of  councillor  to  the 
council,  who  refused  to  accept  it,  on  the  ground  that 
he  could  noti  under  the  £  &  6  WilL  4,  c.  76,  resign. 
At  a  subsequent  meeting  of  the  coundl,  held  for 
the  purpose  of  electing  a  town  derk,  O  L  and  J  C  S 
were  nominated  as  candidates ;  but  the  mayor,  con- 
sidering that  G  L  was  incapable  of  being  elected, 
refused  to  submit  his  name  to  the  coimcil,  and 
declared  that  J  C  S  was  elected  to  the  office:— Held, 
that  he  was  bound  to  submit  both  names  to  the 
coundl  I  and,  therefore,  that  J  C  S  was  not  duly 
elected. 

Whether  a  councillor  elected  under  the  5  &  6 
WiJL  4,  c«  76,  could  resign  his  office  before  the  £  & 
6  WilL  4,  c.  104— -^iktr^.  JUx  v.  Shebbeare,  6  Law 
J,  ilep.  (M.S.)  ICB.  i06, 

(c)  Righiif  Duiiet,  and  Liabilitiet, 

The  Municipal  Coiporation  Act  has  effected  no 
alteration  with  respect  to  the  execution  of  writs, 
wh^T**  that  duty  was  previously  imposed  upon  the 
sberiflii  of  counties.  Therefore  the  Court  set  aside 
a  writ  of  ea,  to,  directed  to  the  shcrifTs  of  the  city 
of  Oxfmdf  tU'iUfd  utiAtr  that  act  OrtUnger  v.  Taun- 
Um.  fi  Law  J.  Jl4'p.  (^.u,)  C.l*.  900  \  8  Bing.  N.C.  64 ; 
»Hc.;Mi3j  6l)owlVA:.mK 

By  ths  Hfith  MviUm  t,f  6  k  &  Will.  4,  c.  76,  <<the 
Umn  clfrk  shaJl  pifrmlt  any  hur^rM  to  inspect  the 
votlnj(  nsfi^rs  of  any  y^nr,  on  paymc^nt  of  1#."  ; — 
llfJd,  tlist  the  town  vltrk  wss  not  bound  to  give 
copies  of,  or  extrsrts  fttnu,  iUp  voting  papers,  to 
•ny  burgess  t  tuft  was  h«  eonip«iilstil«  to  Itand  to  a 
burgeim  mor«  than  one  paper  at  a  tirnei  nor  that  one 
to  more  than  ons  huricess  at  a  tlniei  hut  ho  was 
bound  to  permit  any  ona  fmrgesii  to  inspeet  any  one 
paper  at  a  time,  and  msks  what  minutes  and  ox- 
trat'ts  he  would  wish,  /{fx  v.  jfrmid,  6  Law  J.  lUp. 
(«•*')  M.C.  Oil  4  Ad.  &  ii.  007 1  6  N.  &  M.  U2. 


Under  die  5  &  6  Win.  4,  e.  76,  a.  105,  the  Recorder 
of  a  boion^,  which  is  a  eonnty  of  a  dty,  has  juris- 
diction to  appoint  inspectors  of  weights  and  measures 
for  that  district,  and  to  audit  their  accounts.  Re- 
gma  V.  Kimgitmi'Wpm'HuU  {Recorder),  7  Law  J. 
Rep.  (n.8.)  M.C.  100. 

The  Court  wiU  not  allow  an  ordinary  return  to 
be  made  to  a  peremptory  Tn*nHaiwng_ 

Nor  will  they  grant  an  attachment  against  the 
mayor,  ddennen,  and  burgesses  of  a  borough  for 
disobedience  to  a  writ,  but  the  parties  refusing  to 
comply  must  be  spediied  by  name.  Regina  v.  Pools 
{Ma^or),  9  Law  J.  Rep.  (ka)  aB.  231 ;  3  N.  &  P. 
119. 

The  mere  omisaion  by  an  overseer  to  sign  the 
buigess  list,  imder  section  15  of  the  Munidpd  Cor- 
poration Act,  is  an  ofience  which  subjects  him  to 
the  penalty  imposed  by  section  48. 

A  declaration  stated,  that  the  defendant  was  one 
of  the  overseers  of  the  poor  of  a  certain  parish,  and 
that  it  was  the  duty  of  the  defendant,  as  such  over- 
seer, and  of  the  other  overseers  of  the  poor  of  the 
parish,  to  make  out  i^  alphabetical  list  of  the  bur- 
gesses in  the  parish,  and  that  the  defendant,  as  such 
overseer,  ought  to  have  signed  such  list  Breach, 
that  the  defendant  neglected  and  refused  to  make 
out  and  sign  such  list: — Hdd,  upon  motion  in 
arrest  of  judgment,  after  verdict  for  the  plaintiff, 
that  even  if  a  signature  by  a  majority  of  ^e  over- 
seers, could  be  held  as  the  signature  of  all,  the 
want  of  an  averment  that  a  minority  had  not  signed, 
was  cured  by  the  verdict  Sewtble — Per  Patteson,  J. 
and  Coleridge,  J.,  that  under  this  act  every  overseer 
must  sign  the  list 

Under  a  local  act,  the  parish  of  St  Margaret's, 
King's  Lynn,  was  divided  into  nine  districts,  and 
nine  overseers  were  appointed.  Under  the  Muni- 
dpal  Act  the  borough  was  divided  into  three  wards. 
In  making  out  the  burgess  lists,  each  overseer  was 
in  the  habit  of  making  out  a  list  for  a  separate  dis- 
trict, to  which  list  his  own  name  only  was  attached ; 
and  the  nine  separate  lists  were  delivered  in  this 
state  to  the  town  derk,  who  made  them  into  one  list 
Semble  —  Per  Patteson,  J.  and  Coleridge,  J.,  that 
this  was  not  a  compliance  by  the  overseers  with  the 
provisions  of  the  act,  and  that  the  lists  were  bad. 
Rex  V.  BurreU,  9  Law  J.  Rep.  (n.8.)  Q.B.  337 ;  4  P. 
&  D.  207. 

A  declaration  in  debt  by  a  burgess  against  the 
corporate  body,  stated,  that  the  borough  of  Swansea 
was  an  ancient  borough,  and  that  from  time  imme- 
morial, and  up  to  the  time  of  passing  the  Municipal 
Corporation  Act,  the  burgesses  in  common  hall 
assembled  had  the  disposition  of  the  estates,  &c. ; 
and  after  setting  out  an  act  of  parliament  for  divid- 
ing and  inclosing  some  lands  in  the  borough,  by 
which  it  was  lawftil  for  the  burgesses  to  execute 
leases  under  their  common  seal,  it  stated  the  hdd- 
ing  of  a  common  hall  in  1762,  when  a  certain 
rule,  order,  or  ordinance  was  made,  by  which  leases 
of  the  lands  to  be  inclosed  were  to  be  granted  to 
the  burgesses  upon  certain  terms;  and  it  was  agreed 
that  24^  a  year  arising  from  the  rents,  should  be 
distributed  yearly,  by  the  common  attomies  of  the 
borough,  in  certain  proportions,  among  the  two 
senior  aldermen,  and  the  eight  senior  burgesses, 
who  should  not  have  taken  leases ;  and  that  certain 
alteratiihs  were  afterwards  made,  as  to  the  persona 
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who  were  to  receire  the  money,  by  two  other  bye- 
laws  in  common  hall  made  proTious  to  the  passmg 
of  the  Municipal  Corporation  Act,  and  by  the  last 
of  which,  the  sum  of  10^  each  per  annum  was  to  be 
ffiyen  to  the  twelve  senior  burgesses,  not  being 
leaseholders,  or  assignees  6f  leases.  The  declara- 
tion then  stsited,  that  the  annual  payments  had  been 
duly  made  up  to  the  time  of  tne  passing  of  the 
Municipal  Corporation  Act;  and  that  before  and 
at  the  time  of  die  passing  of  that  act,  the  plaintiff 
was  a  burgess,  residing,  &c.  and  was  not  an  alder- 
man, or  a  leaseholder,  or  assignee  of  a  lease,  and 
that  after  the  making  of  the  or^Unances,  the  plaintiff 
was  for  one  whole  year  one  of  the  twelve  senior 
burgesses,  and  that  the  defendants  had  then  re- 
ceived sufficient  rents  from  the  said  lands,  so  allot- 
ted under  the  said  act  of  parliament  as  aforesaid, 
under  and  by  virtue  of  leases  of  the  same,  made 
pursuant  to  the  said  act  and  the  said  first-men- 
tioned rule,  order,  and  ordinance,  to  satisfy  the 
said  yearly  sums,  so  ordered  to  be  paid  by  the  said 
several  rtues,  orders,  and  ordinances,  as  aforesaid. 
The  defendants  pleaded,  that  before  the  commence- 
ment of  the  suit,  to  wit,  &c.  they  necessarily,  as 
they  were  legally  required  and  bound  to  do,  paid, 
distributed,  and  applied  all  the  said  rents  by  them 
received  from  the  said  lands,  as  aforesaid,  together 
with  other  monies,  in  payment  and  satisfaction  of 
certain  lawful  debts,  then  due,  owing,  and  payable 
to  divers  persons,  by  the  defendants  in  their  corpo- 
rate capacity,  to  wit,  the  sum  of  2,000^,  and  by  law 
then  payable  in  priority  and  preference  to  the  pay- 
ment to  the  said  twelve  senior  burgesses,  or  any  of 
them,  of  the  said  yearly  sums  above  mentioned  to 
have  become  due  to  them,  on,  &c.,  or  any  part 
thereofl  To  this  plea  the  plaintiff  replied,  that  be- 
fore the  commencement  of  the  suit,  to  wit,  &c  a 
surplus  annual  income  from  the  said  rents,  and 
from  other  property  of  the  said  borough,  belonging 
to  the  defendants  in  their  corporate  capacity,  did 
remain  to  the  defendants,  wherewith  to  pay  the 
annual  sums  above  mentioned,  after  payment  of  the 
interest  of  all  lawfiil  debts  chargeable  on  the  lands 
to  allotted,  as  aforesaid,  together  with  the  salaries  of 
municipal  officers,  and  all  other  lawful  expenses, 
which,  on  the  5ih.  of  June  1835,  were  defrayed  out 
of,  or  chargeable  on  the  same.  Upon  spe^al  de- 
murrer to  Sie  replication,  as  being  a  departure  from 
the  declaration : — Held,  first, that  the  declaration  was 
good.  Secondly,  that  the  plea  was  bad  on  general 
demurrer,  for  not  stating  that  the  rents  were  applied 
in  the  payment  of  debts  charged  upon  the  spedflc 
lands  out  of  which  the  sums  to  the  twelve  senior 
burgesses  accrued.  Semble^-'peT  Parke,  B.  and 
Alderson,  B.,  that  the  replication  was  bad.  Hopkmt 
V.  Smmtea  (Mayor),  8  Law  J.  Bep.  (n.s.)  Exch.  121 ; 
4M.&W.621. 

A  declaration  for  a  penalty  on  the  5  &  6  WilL  4, 
c.  76,  s.  54,  for  bribery,  at  the  election  of  councillors, 
alleged  that  the  defendant  did  corrupt  an  elector,  by 
coiTuptly  promising  to  give  him  employment  in 
hauling  stones  for  certain  hire  and  reward  to  be 
paid  for  the  same,  as  a  reward  for  his  giving  his  vote 
for  certain  candidates  :-»Hdd,  that  Uie  declaration 
was  good,  sn  employment  being  a  reward  vdthin  the 
part  of  that  section  which  imposes  the  penalty  on 
the  person  corrupting ;  and  that,  as  an  employment 
in  hauling  stones  might  be  a  corrupt  engagement^ 


and  it  was  alleged,  in  this  declaration,  to  be  a  cor- 
rupt bargain,  tibe  Court  were  bound  to  hold  it  to 
be  so,  though  that  was  properly  a  question  for  the 
jury. 

It  is  not  necessary,  in  a  declaration  for  a  penalty, 
to  allege  that  the  ofibnce  was  committed  after  the 
passing  of  the  statute  which  imposes  the  penalty. 
Harding  v.Stoket,  5  Law  J.  Rep.  (m.b.)  Exch.  178; 
1M.&W.854;  1T.&G.599. 

A  party  who  has  been  a  candidate,  and  voted  at 
an  election,  is  not  a  good  relator  of  a  quo  warranto 
information,  which  seeks  to  impeach  the  validity  of 
that  election ;  but  his  affidavits  may  be  used  by  a 
rated  inhabitant,  to  whom  the  same  objection  does 
not  apply,  even  although  the  affidavits  of  the  latter 
would  not  be  sufficient  without  the  former.  A 
burgess  of  a  corporation  is  a  good  relator  of  a 
q9$o  warranto  information,  although  the  e^ct  of  the 
information  would  be  to  dissolve  the  corporation. 
JZmia  V.  Pony,  2  N.  &  P.  414. 

The  Court  will  not  order  a  town  clerk,  against 
whom  a  criminal  information  has  been  fil^  for 
misconduct  in  his  office,  relating  to  an  election  of 
councillors  of  the  borough,  to  produce  the  election 
papers  which  are  in  his  official  custody,  in  order 
that  they  may  be  impounded,  to  be  forthcoming  at 
the  trial  as  evidence  against  him ;  though  it  is  sug- 
gested that  the  six  months,  during  which  the  clerk 
is  required  to  keep  the  papers  (by  stat  5  8t6  WilL  4, 
c  76,  s.  35),  will  expire  before  the  trial  Rex  v. 
Nicholetts,  6  Ad.  &  £.  376 ;  6  N.  &  M.  827. 

The  circumstance  of  an  attorney  being  a  burgess 
does  not  entitle  him,  in  an  action  against  the  cor- 
poration  for  costs,  to  inspect  the  corporate  books  in 
order  to  prove  his  retainer.  Stevens  v.  Berwick' 
npon-Twted (Mayor),  4 DowL  P.C.  277. 

A  dispute  arose  between  the  freemen  of  the  new 
corporation  of  Beverley  and  the  corporation,  with 
respect  to  the  right  of  cutting  down  trees  on  certain 
pastures  formerly  granted  to  the  burgesses  of  the 
old  corporation  of  Beverley,  and  an  injunction  to 
restrain  the  cutting  down  the  trees,  having  been 
obtained  by  the  corporation,  a  mandamus  was  grant- 
ed, at  the  instance  of  the  freemen,  to  permit  them 
to  inspect  the  deeds,  &c.  concerning  the  pastures 
in  question,  and  which  were  in  the  possession  of 
the  new  corporation,  with  a  view  to  dissolve  the 
injunction.  Regina  v.  Beveriey  (Mayor),  8  DowL  P.C. 
140. 

Distinction  between  a  corporation  and  the  aggre- 
gate of  the  members  forming  it 

The  projectors  of  a  company  having,  after  it  was 
incorporated,  and  whilst  they  were  the  only  mem- 
bers of  it,  purchased  the  property  of  the  company 
at  an  undervalue,  they  were  in  a  suit  afterwards  in- 
stituted by  the  company,  held  liable  for  the  differ- 
ence between  the  actual  value  of  the  property,  and 
the  sum  they  paid  for  it  Society  for  the  JUuttra- 
tien  and  Encouragement  ef  Practical  Science  v.  Jbbott^ 
9  Law  J.  Rep.  (n.8.)  Ch.  307 ;  2  Bea.  559. 

(d)  Amotion. 

Prior  to  the  time  when  the  5  &  6  WilL  4,  c  76, 
came  into  operation,  the  town  clerk  of  Tewkesbury 
held  the  offices  of  town  clerk  and  derk  of  the  peace 
of  that  borough  coiyointly,  and  was  continued  in 
both  offices  by  the  new  town  council,  until  July 
1836,  when  he  reiigned  them.    The  council  elected 
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on  the  20th  of  July  one  S  to  be  town  olerk,  and  at 
a  subsequent  meeting,  on  the  25th  of  July,  resolved, 
that  the  resolution  of  the  20th  of  July  should  be 
rescinded,  and  appointed  one  T  to  be  town  clerk. 
The  borough  did  not  receive  a  commission  of  the 
peace  until  August,  when  T  was  also  nominated 
clerk  of  the  peace.  On  an  application  made  by  S 
for  a  quo  warroHto  against  T,  for  exercising  both 
offices,  it  was  sworn  that  T  had  exercised  them 
imder  the  appointment  of  the  25th  of  July,  but  no 
acts  were  shewn  to  have  been  performed  by  him  as 
clerk  of  the  peace  before  he  had  been  duly  ap- 
pointed. The  Court  discharged  the  rule  on  ^e 
ground  that  it  must  be  taken  that  he  was  acting  as 
clerk  of  the  peace  under  bis  valid  appointment,  and 
that  as  to  the  office  of  town  clerk,  S  was  not  folly  in 
the  office,  on  the  25th  of  July,  not  having  given  the 
security  required  by  the  act,  nor  taken  the  oath  of 
offiee ;  and  assuming  in  the  silence  of  the  affidavits, 
that  notice  of  the  purpose  of  the  meeting  on  the 
25th  had  been  duly  given,  the  resolution,  coupled 
with  the  appointment  of  T,  was  a  sufficient  removal 
of  S  from  the  office  of  town  clerk.  Regina  v. 
Thomas,  7  Law  J.  Rep.  (n.8.)  aB.  141 ;  8  Ad.  &  £. 
183 ;  8  N.  &  P.  288. 

By  slat  29  Geo.  2,  c.  10,  reciting  that  the  mayor, 
bailiffi,  burgesses,  and  commonalty  of  Poole,  were 
entitled  to  certain  dues,  which  had  been  under  the 
management  of  the  mayor,  baili£b,  and  burgesses  as 
trustees,  and  had  been  applied  for  the  repair  of  the 
harbour,  but  that  difficulties  had  arisen  in  the  col- 
lection thereof,  it  was  enacted,  that  certain  specified 
duties  should  thenceforth  be  paid  to  the  mayor, 
bailiffi,  and  commonalty ;  and  power  was  given  to 
the  mayor,  bailiffs,  and  burgesses  to  appoint  quay- 
masters,  and  from  time  to  time  to  displace  or  remove 
them,  and  to  pay  them  salaries  out  of  the  duties 
collected  by  the  act  A  quay-master,  appointed 
under  this  act,  shordy  after  the  election  of  the  town 
coimcil,  under  the  5  8i  6  WilL  4,  c.  76,  was  by  them 
dismissed  from  his  office : — Held,  that  he  was  an 
officer  within  the  meaning  of  section  66 ;  but  whe- 
ther'he  waa  an  officer  of  the  borough,  quare. 

Assuming  that  he  was  an  officer  of  the  borough, 
— Held,  that  he  was  not  removed  under  the  pro- 
visions of  that  act,  and  therefore  not  entitied  to 
compensation. 

The  Lords  of  the  Treasury  have  no  jurisdiction 
to  award  compensation  under  the  5  &  6  WllL  4,  c.  76, 
a.  66,  if  the  party  removed  is  not  an  officer  of  the 
borough,  or  removed  under  the  provisions  of  that 
act.  Regina  v.  Pooie  {Corporation),  7  Law  J.  Rep. 
(N.s.)aB.  126;  7Ad.&£.780;  SN.&P.  119. 

(e)  CompenaatunL 

[See  also  tit  Compensation.] 

In  1827,  before  the  passing  of  the  Municipal 
Corporation  Act,  J  T  had  been  appointed  town 
clerk  of  a  borough.  Under  the  provisions  of  that 
act,  he  ceased  to  hold  his  office  on  the  81st  of  De- 
cember 1835.  Upon  the  1st  of  January  1836,  he 
was  re-appointed  by  the  town  council  of  the  bo- 
rough, who  removed  him  from  his  office  in  October 
1836,  for  alleged  misconduct  He  applied  to  the 
town  council  for  compensation,  and  they  refused  to 
grant  any,  as  his  dismissal  waa  for  misconduct  He 
then  appealed  to  the  Lords  of  the  Treasury,  who 


conflimed  that  decifdon.  Upon  application,  this 
Court  granted  a  mandamus  to  the  town  council  to 
assess  an  adequate  compensation,  on  the  ground 
that  it  was  not  intended  that  the  town  council  should 
decide  upon  cases  of  misconduct ;  and  that,  there- 
fore, the  confirmation  of  that  decision  by  the  Lords 
of  the  Treasury,  upon  appeal,  was  made  without 
jurisdiction.  Regina  v.  Warwick  {Corporation),  9 
Law  J.  Rep.  (n.s.)  aS.  265 ;  8  P.  &  D.  429. 

A  town  clerk,  who  voluntarily  resigned  his  office 
of  town  clerk  on  the  1st  of  January  1836,  being  the 
day  directed  for  the  appointment  of  town  clerk  by 
the  Municipal  Corporation  Act,  and  was  not  re- 
appointed, is  not  entitied  to  compensation  under  the 
66th  section  of  that  act 

The  jurisdiction  of  the  Courtis  not  taken  away  by 
the  special  provisions  of  the  Municipal  Corporation 
Act,  where  a  town  council  takes  on  itself  to  make 
compensation  to  officers,  decided  not  to  be  within 
the  description  mentioned  in  the  Act  Attornejf 
General  v.  Pooie  {Corporation),  8  Law  J.  Rep.  (n.8.) 
Ch.  27;  4 M.  &  Cr.  17,  overruling  2  K.  190. 

(D)  Meetings. 

Where  a  corporation  consisted  of  two  bailifiEs  and 
twelve  assistants  and  commonalty,  and  the  charter 
granted  "  to  the  baili£&,  assistants,  and  commonalty 
of  the  said  borough,  or  the  greater  part  of  them,  of 
whom  the  bailiffs  for  the  time  being  shall  be  two :" 
— Held,  that  in  order  to  do  any  corporate  act,  the 
meeting  at  which  it  was  done,  must  consist  of  the  K 
migority  of  tiie  assistants  and  the  two  bailiffs,  and 
not  a  majority  of  the  fourteen ;  and  that  a  meeting 
composed  of  six  assistants  and  the  two  bailifb,  was 
not  a  good  corporate  meeting  under  the  charter. 
Godmanehester  or  Gumeeeeter  {Corporation)  v.  Phil- 
Ups,  5  Law  J.  Rep.  (n.8.)  K.B.  108 ;  4  Ad.  &  £.  550 ; 
6N.&M.21L 

A  jury  found  that  the  customary  method  of  as- 
sembling corporate  meetings  in  the  borough  of  B, 
was  by  ringing  a  bell  and  giving  notice  personally 
to  the  resident  burgesses  of  the  intended  meeting, 
and,  if  required,  of  the  purpose  for  which  it  was  to 
be  held ;  but  they  found  that  an  accidental  omission 
to  give  the  usuid  notice  to  any  individual  burgess 
did  not  vitiate  the  assembling: — Held,  that  this 
qualification  of  the  custom  as  to  accidental  omis- 
sions, was  bad  in  law,  and  that  the  attendance  of 
burgesses  at  corporate  meetings  being  a  public  duty, 
all  ought  to  be  summoned.  And  it  is  not  a  suffi- 
cient excuse  for  omitting  to  summon  a  burgess, 
that  he  had  told  the  officer  whose  duty  it  was  to 
give  the  notices,  **  that  he  need  not  serve  him  as  he 
was  frequentiy  absent,  and  could  hear  tell  of  what 
was  going  on ;"  and  there  is  no  valid  distinction, 
in  this  respect,  between  the  cases  of  select  and  in- 
definite bodies.  Rex  v.  Langhom,  4  Ad.  &  £.  538 ; 
6  N.  &  M.  203. 

(E)  Propebty. 

By  the  Municipal  Corporation  Act,  all  the  pro- 
perty then  belonging  to  corporations  included  there- 
in, became,  from  the  passing  of  the  acts  until  the 
election  of  the  new  officers,  held  by  the  old  corpo- 
ration in  trust  for  the  public  for  the  purposes  men- 
tioned in  that  statute. 

Between  the  passing  of  the  above  act,  and  the 
election  of  the  new  officers,  the  old  cox^ioration  raised 
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oat  of  iu  property  a  lum  of  105,000^,  and  appro- 
priated the  same  towards  the  better  endowment  of 
the  clergy  of  the  town,  who  were  inadequately  pro- 
vided for: — Held,  that  such  an  application  oi  the 
funds  was  contrarv  to  the  spirit  ox  the  act,  and,  on 
the  part  of  the  old  corporation,  a  breach  of  trust 
Attorney  General  v.  AsfnnaU,  or  Attorney  General  v. 
LiverpoQl,  7  Law  J.  Rep.  (n.s.)  Ch.  61 ;  2  M.  &  Cr. 
613  ;  overruling  8.c.  1  K.  513. 

The  Court  of  Chancery  has  jurisdiction  over  that 
part  of  a  borough  Aind  which  has  been  raised  by 
means  of  a  rate,  as  well  as  over  the  other  parts  of 
the  borough  fund,  the  whole  being  a  trust  fund. 
Attorney  General  v.  Poole  (CorporatUm),  8  Law  J. 
Rep.  (M.8.)  Ch.  27 ;  4  M.  &  Cr.  17. 

(F)  BoaouoH  Court. 

The  recorder  of  a  borough  which  has  a  grant  of 
separate  quarter  sessions  under  stat  5  8c  6  WilL  4, 
c.  76,  has  jurisdiction  to  try  an  appeal  against  an 
order  of  the  borough  Justices  to  pay  the  expense  of 
removing  a  pauper  lunatic  to  an  asylum  under  stat 
9  G  eo.  4,  c.  40,  s.  38.  Regina  v.  St.  Lawrence,  Ludlow 
{Inhabitants),  11  Ad.  &  £.  170. 
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COSTS. 

1.  AT  LAW, 

[See  Bankruptcy — Compensation — Contract 
— Ejectment — Error — Executor  and  Ad- 
ministrator— Practice,  at  Law.] 

(A)  In  general. 

(B)  Plaintiff's  Right  to. 

(C)  Defendant's  Right  to. 

(a)  In  generaL 

(b)  Under  43  Geo.  3,  c.  46. 

(D)  Suggestion  to  deprive. 

(E)  Motions  and  Rules. 

(F)  New  Trial. 

(G)  Proof  of  Documents. 

(H)  Double  and  Treble  Costs. 
(I)  Certificate. 
(K)  Security  for. 
(L)  Taxation. 

(a)  In  generaL 

(b)  Attomiee'  BilU. 

(M)  Payment,  how  enforced. 
(N)  Admiralty  Costs. 
'     (0)  In  Criminal  Cases. 

2.  IN  EQUITY. 

[See  AnoRNEY  and  Solicitor — Practice,  in 
Equity — ^Yendor  and  Purchaser.] 

(A)  In  general. 

^B)  Defendant's  Right  and  Liability. 

(C)  Demurrer. 

(D)  Of  Petitions. 

(E)  Motions. 

(F)  As  TO  Mortgages. 

(G)  Administration  Suits. 
(H)  Vendor  and  Purchaser. 
( I )  On  Appeau 

( J  )  Trustees  and  Executors. 

(K)  Feme  Covert. 

(L)  Heir. 

(M)  Appeal  for. 

(N)  Costs  of  the  Day. 

Digest,  1835—1840. 


Taxation  of. 

(a)  In  generaL 

(b)  Aitomies'  and  Solieitort*  BiUs. 
Rate  of. 

(a)  In  generaL 

(b)  Pauper, 

(Q)  Out  of  what  Fxhtd, 
(R)  Security  for. 
(S)  Enforcing. 


1.  AT  LAW. 

(A)  In  general. 

The  43  Elis.  c.  6,  so  far  as  it  relates  to  costs  in 
actions  of  trespass,  or  trespass  on  the  case,  and  so 
much  of  22  &  23  Car.  2,  c  9,  as  relates  to  costs  in 
personal  actions,  repealed,  and  further  provisions 
made  in  lieu  thereof 

Costs  not  to  be  recovered  in  actions  of  trespass,  or 
trespass  on  the  case,  where  the  dami^s  recovered 
are  less  than  40f.,  unless  the  Judge  shall  certify  that 
the  trespass  or  grievance  was  wilml  and  malicious. 

Exceptions  in  certain  actions  of  trespass.  3  &  4 
Vict  c  24;  18  Law  J.  Stat  33. 

On  an  application,  under  stat  42  Geo.  3,  c.  99, 
and  53  Oeo.  3,  c  108,  calling  upon  an  administrator 
to  account,  the  Court  will  make  it  part  of  the  rule 
that  he  shall  also  pay  the  costs  of  the  application,  if 
any  duties  shall  be  found  to  be  payable  to  the  Crown. 
In  re  Robinson,  6  Law  J.  Rep.  (n.8.)  Exch.  158 ;  2 
M.  &  W.  407 ;  5  DowL  P.C.  609. 

Where  the  costs  of  an  issue  found  for  the  defend- 
ant will  manifestly  exceed  the  costs  of  the  issues 
found  for  the  plaintifl^  the  plaintiff  is  not  entitled 
to  retain  the  postea  in  his  possession ;  but  the  Court, 
on  the  application  of  the  defendant,  will  order  him 
to  re-deUver  it  to  the  officer,  for  the  purpose  of  pro- 
ceeding to  taxation.  Bayley  or  Staley  v.  Longf  6 
Law  J.  Rep.  (n.s.)  C.P.  191 ;  3  Ring.  N.C.  781 ;  4 
Sc.481;  5Dowl.P.C.616. 

The  rule  for  filing  a  certificate  and  signed  taxation 
pursuant  to  the  6  &  7  Will.  4,  c  5,  s.  10,  is  nisi  in 
the  first  instance.  Maynard  v.  Laekington,  6  Dowl. 
P.C.  1. 

The  costs  of  enlarging  a  peremptory  undertaking, 
on  account  of  the  absence  of  a  material  witness, 
must  be  paid  by  the  defendant,  and  are  not  costs  in 
the  cause.     Percwal  v.  Bird,  4  DowL  P.C.  748. 

The  Court  will  not  interfere  to  make  a  stranger 
to  the  record  pay  the  costs  of  an  action,  though  he  is 
substantially  a  party  to  it  Hayward  v.  Giffard,  7 
Law  J.  Rep.  (n.s.)  Exch.  256 ;  4  M.  &  W.  1 94. 

Where  in  an  action  of  ejectment  an  insolvent  de- 
fendant has  been  induced  to  defend  the  action  by  a 
third  person,  who  employed  the  attorney,  and  fur- 
nished money  to  carry  on  the  defence,  but  who 
claimed  no  interest  in  the  property  sought  to  be  re> 
covered,  the  Court  would  not  compel  the  latter  to 
pay  the  costs  of  the  lessor  of  the  plaintiff.  Doe  d. 
Wright  V.  Smith,  8  DowL  P.C.  517. 

The  Court  will  not  compel  a  third  person  to  pay 
the  costs  of  a  defence  on  the  mere  allegation  of 
"  belief  that  it  has  been  carried  on  at  his  instance. 
Blewitt  V.  Tregoning,  5  DowL  P.C.  404. 

The  venue  having  been  laid  in  Middlesex,  the  de- 
fendant applied  to  have  it  changed,  and  on  the  30th 
of  January  the  rule  was  made  absolute  **  on  payment 
of  the  costs  of  the  application,  and  of  all  costs  rea- 
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sonably  and  bcndjlde  incurred^  and  rendered  uselesa 
by  that  rule."  The  sittingpi  commenced  on  the  lat 
of  February.  The  defendant  drew  np  the  rule,  and 
served  it  on  the  plaintiff  with  a  notice  of  taxation 
for  that  day.  The  plaintiff  then  withdrew  the  record, 
and  sent  her  witnesses  (who  were  on  their  way  to 
London)  back  to  Wales.  The  costs  were  taxed 
under  the  rule,  on  the  8th  of  February,  and  on  the 
11th  the  defendant  gave  notice  that  he  abandoned 
the  rule.  The  Court  (diuentiente  Maule,  B.)  held, 
that,  inasmuch  as  the  rule  was  conditional  only,  the 
defendant  had  a  right  to  abandon  it ;  and  the  cause 
having  been  subsequently  tried  at  the  Middlesex 
sittings,  and  a  Terdict  found  for  the  plaintiff: — Held, 
that  the  costs  so  taxed  under  the  rule,  were  not 
(XMts  in  the  cause.  Pugh  v.  Kerr,  9  Law  J.  Rep. 
(n.s.)  Exch.  256;  6M.&  W.  17. 

Except  in  cases  of  ejectment,  the  Court  will  com- 
pel none  but  the  parties  before  the  Court,  or  their 
attomies,  to  pay  the  costs  of  an  action.  Ricfutrds  v. 
Frankum,  9  Law  J.  Rep.  (n.s.)  Exch.  231;  6  M.  & 
W.  420. 

The  Court  will  not,  in  any  case,  allow  the  expenses 
of  copies  of  short-hand  writer's  notes,  to  be  costs 
payable  by  the  losing  party. 

If  the  evidence  of  one  trial  be  wanted  in  the  pre- 
paration for  a  second,  an  application  should  be  made 
to  the  clerk  of  the  Judge  who  tried  the  former,  for  a 
copy  of  his  notes ;  and  the  expenses  of  that  copy  may, 
as  it  seems,  be  allowed  in  costs.  Crease  t.  Barrett, 
6  Law  J.  Rep.  (n.s.)  Exch.  8 ;  2  Cr.  M.  &  R.  738 ;  1 
T.&G.  112. 

A  paper  delivered  to  a  party  purporting  to  be  a 
copy  of  an  affidavit  to  increase,  but  omitting  the 
jurat,  the  affidavit  itself  not  having  been  at  that 
time  sworn,  is  not  a  copy  of  an  affidavit  within  the 
meaning  of  the  10th  rule  of  Michaelmas  term, 
1  Will.  4. 

Semble — ^that  the  affidavit  would  have  been  suffi- 
cient, if  it  had  been  stated  to  be  a  copy  of  the  tn- 
tended  affidavit.  Todd  v.  FelUngham,  9  Law  J.  Rep. 
(n.s.)  Exch.  184 ;  8  Dowl.  P.  C.  372. 

As  a  general  rule,  since  the  statute  3  &  4  WilL  4, 
c.  42,  s.  81,  executors,  plaintiffs,  are  liable  to  costs 
where  they  do  not  succeed ;  and  it  is  incumbent  on 
them  to  shew  some  facts,  which  may  satisfy  the 
Court  that  they  should  be  exempt  in  the  particular 


case. 


The  fact  that  they  were  advised  by  counsel  that 
a  point  of  law,  which  was  ultimately  decided 
against  them,  was  in  their  favour,  or,  at  all  events, 
that  there  was  sufficient  doubt  as  that  the  plaintiffs 
ought  to  take  the  opinion  of  a  court  of  law  upon  it, 
is  not  sufficient 

The  conduct  of  the  defendant,  after  action 
brought,  as  that  there  was  greater  prolixity  of  plead- 
ing than  necessary,  &c.,  will  not  be  considered 
by  the  Court,  in  exercising  their  discretion  as  to 
relieving  executors  from  costs.  Farley  v.  Briant, 
6  Law  J.  Rep.  (n.s.)  K.B.  87. 

In  the  Exchequer  and  King's  Bench,  the  plain- 
tiff has  not  a  right  to  enter  his  record  immectiately 
after  issue  has  been  joined,  so  as  to  charge  the  de- 
fendant with  the  costs ;  but  the  Master  has  a  discre- 
tion to  allow  them  or  not,  according  to  his  judg- 
ment. M*Kume  or  M*Kune  v.  Smith,  6  Law  J.  Rep. 
(n.s.)  Exch.  7  ;  2  M.  &  W.  85. 

Where  in  an  action  of  trover*  and  verdict  for  the 


plaintiff,  proceedings  are  stayed,  on  the  defendant 
delivering  up  a  chattel,  and  pa3rment  of  costs — 
quaere,  whether  the  plaintiff's  attorney  has  a  lien  for 
his  costs  on  the  chattel,  so  as  to  make  the  defendant 
liable  for  the  amount,  if,  after  notice,  he  delivers 
the  chattel  to  the  plaintiff. 

But  to  entitle  the  plaintiffs  attorney  to  issue  exe- 
cution for  the  damages  recovered  against  the  de- 
fendant, by  reason  of  the  defendant's  enabling  the 
plaintiff  to  get  possession  of  the  chattel,  and  thus 
to  deprive  the  attorney  of  his  lien,  he  must  make 
out  a  case  of  collusion  between  the  parties  for  that 
purpose.  Smith  v.  Smith,  6  Law  J.  Rep.  (n.8.)  CP. 
233. 

Where  the  declaration  in  debt  alleged,  that  a 
certain  sum  was  due,  and  the  defendant  pleaded, 
that  the  plaintiffs  ought  not,  &c.,  because,  before 
the  commencement  of  the  suit,  he  (the  defendant) 
paid  to  the  plaintifls  a  certain  sum  less  than  that 
alleged  to  be  due,  which  they  accepted  and  re- 
ceived in  respect  of  the  monies  due ;  and  the  plain- 
tifis  traversed  the  receipt  and  acceptance  of  the  sum 
by  them,  and  signed  judgment  as  to  the  part  of  the 
sum  claimed,  to  which  no  answer  was  given  in  the 
plea,  and  gave  notice  of  trial  and  assessment  of 
damages, — The  Court  set  aside  the  judgment,  and 
made  the  costs  costs  in  the  cause.  Wood  v.  Far, 
8  Law  J.  Rep.  (n.s.)  C.P.  160 ;  5  Bing.  N.C.  247  ;  7 
Sc.  270. 

Where  the  plaintiff's  rule  to  enlarge  a  prior  rule 
was  discharged  with  costs,  of  which,  they  paid  the 
defendant  but  a  small  portion ;  and  the  plaintifls 
signed  judgment  in  their  action  against  the  defen- 
dant, for  want  of  a  plea,  and  dulv  taxed  costs,  and 
upon  the  taxation  the  defendant  alleged  his  right  to 
set  off  the  costs  of  the, rule  against  Ui<Me  of  the  ac- 
tion, but  made  no  formal  demand,  and  finally,  to 
avoid  execution,  paid  the  entire  costs,  still  alleging 
his  claim ;  upon  an  application  to  deduct  the  costs 
of  the  rule  from  those  of  the  action, — ^Held,  that 
the  defendant  was  entitled  to  deduct  so  much  of  the 
costs  of  the  rule  as  remained  due,  and  the  plaintiffs 
were  bound  to  pay  them,  but  without  costs,  inas- 
much as  both  parties  were  in  fault,  the  plaintiil^  in 
not  allowing  the  deduction,  being,  as  they  must 
have  been,  aware  of  the  cross  demand,  and  the  de- 
fendant in  not  making,  as  he  should  have  done,  a 
formal  claim,  and  in  requiring  the  payment  of  an 
entire  sum,  when  a  part  had  been  already  allowed. 
Abemethy  v.  Paton,  8  Law  J.  Rep.  (n.b.)  C.P.  205 ; 
5  Bing.  N.C.  276;  7Scl22. 

The  condition  of  a  recognizance  recited  the 
seizure  of  a  sloop  by  certain  officers  of  Customi^ 
and  the  entry  of  a  claim,  and  was,  that  the  obligors 
should  pay  to  the  officers  the  costs  occasioned  by 
such  claim : — Held  on  a  edre  faeiat  on  the  recog- 
nizance, that  the  Crown  might  recover  the  costs 
occasioned  by  the  claim,  though  not  incurred  by 
the  seizing  officers.  Rex  v.  Bullock,  6  Law  J.  Rep. 
(N.S.)  Exch.  259 ;  1M.&W.726;  1T.&0.998. 

Where  a  cause  is  referred  at  Nisi  Prius,  and  the 
award  afterwards  set  aside,  the  party  succeeding  on 
a  second  trial  is  not  entitled  to  the  costs  of  the  first 
Wood  V.  Duncan,  8  Law  J.  Rep.  (n.b.)  Exch.  224 ; 
5  M.  &  W.  87. 

Trespass  ^tfiire  clauaum  f regit.  Pleas,  first,  gene- 
ral issue; — second,  Uberum  tenemeniumt  third,  a 
private  right  of  way ;  fourth,  a  public  right  of  way. 
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The  ctte  wm  referred  to  airbitration,  and  it  was 
agreed,  that  the  fourth  plea  should  be  withdrawn ; 
the  costs  to  be  in  the  discretion  of  the  arbitrator ; 
and  he  was  to  hear  and  decide  upon  the  costs,  as  if 
the  fourth  plea  had  remained  on  the  record.  The 
arbitrator  found  for  the  plaintiff  on  the  first  and 
second  issues,  and  for  the  defendants  on  the  third, 
and  awarded  that  the  plaintiff  should  pay  the  de- 
fendants the  costs  of  the  cause,  to  be  taxed  by  the 
proper  officer.  The  award  then  set  out  a  road  to  be 
used  by  the  defendant,  in  respect  of  the  tenement 
for  which  it  was  claimed,  to  be  ezg'oyed  by  the  de- 
fendant in  as  ample  and  beneficial  a  manner  as  a 
public  highway : — Held,  that  the  award  of  the  costs 
of  the  cause  to  be  taxed  by  the  proper  officer,  must 
be  taken  to  mean  the  costs  according  to  the  eSSect 
of  the  postea,  and  that  the  Master  was  right  in 
allowing  the  plaintiff  the  costs  upon  the  first  and 
second  issues,  and  the  defendant  the  costs  upon  the 
third ;  but  that,  as  the  arbitrator  had  said  nothing 
about  the  costs  on  the  fourth  issue,  which  was  with- 
drawn, the  costs  on  that  issue  were  to  be  allowed  to 
neither  party.  Allenby  v.  Proudlock,  5  Law  J.  Rep. 
(N.8.)  K.B.  45 ;  4  Ad.  &  £.  326 ;  5  N.  &  M.  636. 

Where  an  administrator  was  informed  by  the 
intestate's  widow,  who  was  the  sister  of  the  defen- 
dant, that  the  latter  had  occupied  a  farm  of  her  hiu- 
band  for  four  years  and  had  not  paid  the  rent,  and 
commenced  an  action,  but  was  met  at  the  trial  by 
the  intestate's  receipts : — Held,  that  he  was  liable 
to  costs,  the  defendant  not  having  misconducted 
himself  Godson  v.  Freeman,  5  Law  J.  Rep.  (n.s.) 
£xch.41;  2Cr.M.&R.5$5;  1T.&G.35. 

(B)  Plaintiff's  Right  to. 

In  what  actions  of  trespass  plaintiff  to  be  enti- 
tled to  costs.     3&4yict.c.24;  1 8  Law  J.  Stat  83. 

Where  a  judgment  is  signed  irregularly  in  eject- 
ment, a  defendant  may  apply  to  set  it  aside  before 
he  has  appeared ;  but  as  the  defendant  on  the  re- 
cord is  a  nominal  party,  no  costs  can  be  awarded. 
Doe  d.  Vernon  v.  Roe,  6  Law  J.  Rep.  (n.s.)  K.B.  194 ; 
7  Ad.  &  £.  14 ;  a.  c.  not  8.P.  2  N.  &  P.  237. 

A  plaintiff  declared  against  a  sheriff  for  a  negli* 
gent  escape,  to  which  the  defendant  pleaded  not 
guilty,  and  no  arrest  At  the  trial  it  appeared  to  be 
a  case  of  a  neglect  to  anest,  and  the  Judge  directed 
the  £&ct  to  be  stated,  in  order  that  the  Court  might 
amend  under  the  3  &  4  Will.  4,  o.  42,  s.  23,  and  the  jury 
assessed  the  damages,  the  verdict  being  taken  for 
the  defendant,  on  the  issues  joined.  The  Court  or- 
dered the  judgment  to  be  entered  for  the  plaintiff: 
— Held,  that  he  was  entitled  to  the  general  costs  of 
the  cause,  and  the  defendant  to  the  costs  of  those 
issues  on  which  he  had  succeeded ;  and  that  each 
party  should  pay  his  own  costo  of  the  motion  to 
enter  judgment  according  to  the  right  Oueet  v. 
Ehoes,  6  Law  J.  Rep.  (m.8.)  K.B. 225;  5  Ad. & £.  1 18; 
2  N.  &  P.  230. 

To  a  declaration  containing  two  counts,  the  de- 
fendant pleaded  two  pleas  (one  to  each,)  on  which 
the  plaintiff  joined  issue,  and  also  a  plea,  to  which 
he  demurred.  The  plaintiff  made  up  the  issues  of 
fact,  and  gave  notice  of  trial,  which  a  Judge  refused 
to  postpone  until  after  the  argument  of  the  de- 
murrer. At  the  trial,  the  plaintiff  recovered  a  ver- 
dict with  damages  on  one  plea,  and  the  defendant  a 
verdict  on  the  other.    The  demurrer  was  subse- 


quently argued,  and  judgment  was  given  for  the 
defendant,  who  thus  succeeded  on  the  whole  record : 
— Held,  that  the  plaintiff  was  entitled  to  the  gene- 
ral costs  of  the  cause,  including  the  costs  of  the 
pleadings,  witnesses,  and  trial,  on  the  issue  on 
which  he  succeeded  at  the  trial.  Bird  v.  Higgineon, 
6  Law  J.  Rep.  (n.s.)  K.B.  262 ;  6  Ad.  &  £.  83  ;  6 
N.&M.791. 

In  trespass  quare  clausum /regit,  and  teking  away 
goods,  defendant  pleaded,  first,  not  guilty;  secondly, 
that  the  goods  were  not  the  property  of  the  plaintiff; 
thirdly,  a  plea  of  justification,  which  went  to  the 
whole  cause  of  action.  To  the  last  plea  there  was 
a  demurrer,  and  judgment  for  the  defendant  At 
the  trial,  the  jury  found  a  verdict  for  the  plaintiff, 
with  Is.  damages,  on  the  first  plea ;  and  for  the  de- 
fendant on  the  second : — Held,  that  the  plaintiff  was 
entitled  to  no  more  coste  than  damages.  Patrick  v. 
Colerick,  8  Law  J.  Rep.  (n.s.)  £xch.  69 ;  4  M.  &  W. 
527. 

Where  judgment  passed  for  the  plaintiff  to  a  de- 
murrer to  one  plea,  and  the  cause  was  taken  down 
for  trial  upon  another,  and  a  juror  was  then  with- 
drawn by  consent : — Held,  that  the  plaintiff  could 
not  obtain  the  costs  of  the  demurrer.  Burdon  v. 
Flower,  7  Dowl.  P.C.  786. 

The  Court  has  no  power  to  deprive  a  plaintiff  of 
his  coste  in  an  action  tried  before  the  sheriff,  where 
he  has  recovered  a  less  sum  than  40«.  Story  v.  Hod- 
son,  5  Dowl.  P.C.  55S. 

Where,  since  the  new  rules,  the  defendant  pleads 
not  guilty  only,  to  a  declaration  in  trespass  to  land, 
the  plaintiff  recovering  under  40«.  is  entitled  to  full 
costs,  notwithstanding  the  22  &  23  Car.  2,  c.  9. 
Hughes  V.  Hughes,  6  Law  J.  Rep.  (n.s.)  £xch.  31 ; 
2Cr.M.&R.663;   1T.&0.4. 

On  not  guilty  pleaded  to  trespass  quare  clausum 
fregit,  and  a  verdict  for  less  than  40«.  damages,  the 
plaintiff  is  entitled  to  full  costs,  although  the  Judge 
has  certified  under  the  43  £liz. ;  the  rule  of  Trinity 
term,  1  Vict,  having  made  it  necessary  for  a  defen- 
dant, who  intends  to  give  special  matter  in  evidence 
under  not  guilty,  by  virtue  of  any  statute,  to  insert 
the  words  "by  statute,"  in  the  margin  of  the  plea, 
and  that  being  the  only  case  in  which  the  freehold 
oould  come  in  question  under  such  a  plea.  Jones  v. 
Thomas,  9  Law  J.  Rep.  (n.s.)  Q.B.  16 ;  3  P.  &  D.  91. 

Where  the  defendant^  in  libels,  pleads  not  guilty, 
and  also  special  pleas,  and  the  plaintiff  recovers  a 
verdict  on  all  the  issues,  but  less  than  402.,  and  the 
Judge  certifies  under  the  statute  43  £liz.  c.  6,  the 
plaintiff  is  not  entitled  to  recover  the  coste  of  those 
special  pleas,  notwithstanding  the  rule  Hilary  term, 
4  WilL  4,  s.  7.  Simpson  v.  Hurdiss,  6  Law  J.  Rep. 
(n.s.)  £xch.  16 ;  2  M.  &  W.  84. 

A  plaintiff  is  entitled  to  the  coste  of  witnesses 
bond  fide  taken  down  to  trial,  to  prove  what  the 
plaintiff  considered  was  essential  to  his  maintaining 
the  action,  although  he  may  have  recovered  only 
upon  a  count,  in  support  of  which,  such  proof,  in 
the  opinion  of  the  Court,  was  unnecessary  to  have 
been  given.  Tibbits  v.  Yorke,  5  Law  J.  Rep.  (n.s.) 
K.B.  54 ;  4  Ad.  &  £.  134 ;  5  N.  &  M.  609. 

Declaration  on  a  contract  with  the  owners  of  a 
vessel,  for  the  conveyance  and  delivery  of  certain 
pipes  of  tallow  and  grease.  Breach,  "  that  the  de- 
fendanta  did  not  take  due  and  proper  care  of,  and 
safely  and  securely  carry  or  deliver  the  said  wares 
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and  merchandises,  but  lo  negligently  behaved 
and  condncted  themselTes  in  and  about  the  stow- 
age and  otherwise  taking  care  of  and  carrying  the 
same,  that  by  and  through  the  bad  and  improper 
stowage,  negligence,  and  improper  and  careless 
conduct  of  the  defendants  and  their  servants  in 
that  behalf,  the  said  wares  and  merchandises  were 
damaged,"  &c  Pleas,  first,  non  assumpserunt ; 
second,  a  denial  of  the  breach.  The  jury  found  for 
the  plaintiff  on  the  first  issue,  and  on  the  second 
for  the  defendants,  as  to  all  except  one  cask  of  grease, 
as  to  which  they  gave  the  plaintifis  damages : — Held, 
first,  that  the  declaration  contained  one  contract 
and  one  cause  of  action ;  therefore,  that  the  second 
issue  was  indivisible,  and  that  the  finding  of  the  jury 
amounted  only  to  a  general  verdict  for  the  plaintiff : 
secondly,  that  though  the  defendants  were  not  en- 
titled to  any  costs,  yet  that  the  plaintifib  must  not 
be  allowed  costs  in  respect  of  those  matters  on  which 
they  had  failed  at  the  trial.  Anderton  v.  Chapmont 
9  Law  J.  Rep.  (n.b.)  Exch.  9;  5  M.  &  W.  483. 

Where  Uie  plaintiif  succeeds  on  non  assimipsit, 
and  the  defendant  on  a  plea  of  payment,  the  plaintiff 
will  not  be  allowed  more  costs  than  those  occasioned 
by  placing  the  first  plea  upon  the  record.  Nwh  v. 
Ravy  6  Law  J.  Rep.  (n.s.)  Exch.  161. 

In  an  action  for  slander  of  the  plaintiff  in  his 
profession,  and  pleas  of  not  guilty  and  a  justifica- 
tion, the  verdict  passed  for  the  defendant  on  the 
first  issue,  on  the  ground  of  the  words  spoken  being 
a  confidential  communication,  and  for  the  plaintiff 
without  damages  on  the  second,  in  support  of  which 
no  evidence  at  all  was  given ;  the  Judge  did  not 
cert&V  under  the  statute  4  Anne,  c.  16 : — Held,  that 
the  plaintiff  was  entitled  to  have  his  costs  taxed  on 
the  second  issue,  upon  which  he  had  a  verdict :  the 
statute  21  Jac.  1,  c.  16,  s.6,  not  applying  to  the  case. 
Skinner  Y,  Shoppee,  9  Law  J.  Rep.  (n.s.)  C.P.  96 ;  6 
Bing.  N.C.  131 ;  8  Sc  275. 

If,  in  an  action  for  assaulting  the  plaintifi^  and  seis- 
ing and  laying  hold  of  him,  and  taking  him  to  prison, 
the  defendant  plead  the  general  issue,  and  a  justifi- 
cation to  the  whole  declaration,  and  the  plaintiff 
obtain  a  verdict  with  damages  under  40«.,  the  plain- 
tiff is  entitled  to  full  costs,  the  Judge  having  no  power 
to  certify  under  43  Elis.  c.  6,  s.  2,  as  a  battery  is  ad- 
mitted. RawUngi  or  Rawlins  v.  Till,  7  Law  J.  Rep. 
(N.B.)  Exch.  6 ;  dM.&W.28;  6DowLP.C.  159. 

Where  a  defendant  takes  out  a  summons  to  stay 
proceedings  on  payment  of  a  certain  sum,  which  the 
plaintiff  does  not  accept,  alleging  that  more  is  due; 
and  the  defendant  does  not  bring  the  money  into 
court,  the  plaintiff  will  not  then  be  liable  to  the  costs 
subsequent  to  the  summons.  Gover  or  Gower  v.  Elkins, 
7  Law  J.  Rep.  (n.s.)  Exch.  72 ;  8  M.  &  W.  216 ;  6 
Dowl.P.C.386. 

A  declaration  stated,  that  the  defendant  assaulted 
the  plaintjfi^  threw  boiling  water  on  him,  and  wetted 
his  clothes.  Plea,  as  to  the  assaulting  and  wetting 
of  the  clothes,  a  justification ;  as  to  the  residue,  not 
guilty.  The  plaintiff  recovered  a  verdict,  with  one 
farthing  damages,  and  the  Judge  refused  to  certify 
for  a  battery : — Held,  that  the  declaration  stated  a 
battery,  which  was  not  admitted  by  the  plea ;  and 
therefore  the  plaintiff  was  not  entitled  to  more  costs 
than  damages,  under  22  Car.  2,  st.  2,  c.  5.  Purcell  v. 
Horne,  7  Law  J.  Rep.  (n.b.)  Q.B.  228 ;  8  Ad.  &  E. 
602;  3N.&P.664. 


Declaration  in  case  for  an  injury  to  the  revenbm. 
Pleas — Not  guilty,  and  a  justification.  The  plamtiff 
at  first  traversed  the  pleas  of  justification,  then  with- 
drew the  replication,  and  new  assigned  excess.  The 
defendant  pleaded  payment  into  court  of  a  sum  of 
money  in  satisfitu^ion,  which  the  plaintiff  accepted: 
— Held,  that  the  plaintiff  was  entitled  to  all  the  costs 
up  to  the  appearance,  the  costs  of  the  new  aaaigmnent 
and  of  the  pleadings  thereto,  but  that  the  d^endant 
was  entitled  to  the  general  costs  of  the  cause.  Or^fith 
V.  Jones,  5  Law  J.  Rep.  (n.8.)  Exch.  267;  1  M.  & 
W.  731 ;  1  T.  &  G.  1 181 ;  5  DowL  P.C.  167. 

A  defendant,  upon  being  sued,  offered  the  plaintiff 
a  sum^  which  was  refused.  On  the  27th  of  October 
defendant  obtained  an  order  to  pay  this  sum  into 
court.  On  the  4th  of  November,  the  sum  not  having 
been  paid,  plainti^  who  was  then  willing  to  receive 
it,  gave  notice,  that,  unless  it  were  pai£  he  shonld 
resort  to  further  proceedings.  The  notice  having 
produced  no  effect,  plaintiff  filed  his  declaration  <m 
the  9th.  On  the  18th,  defendant  paid  the  money 
into  court,  when  plaintiff  took  it  out  and  stayed 
proceedings : — Held,  that  plaintiff  was  entitled  to 
costs  only  to  the  27th  of  October.  Parsons  y.  PUeher, 
4  Bing.  N.C.  306 ;  6  Sc.  298. 

(C)  Defendant's  Right  Ta 
(a)  In  general. 

The  defendant  pleaded  to  a  declaration  in  assump- 
sit for  money  had  and  received,  as  to  all  except  ZL 
6s.  non  assumpsit;  as  to  all  except  3^  Ss.  a  set-off; 
and  as  to  3^  5s,  payment  into  court  The  plaintiff 
admitted  the  set-off,  replied  that  he  would  not  farther 
prosecute  his  suit  in  respect  thereof  and  took  the 
SL  5s,  out  of  court : — Held,  that  the  defendant  was 
entitled  to  his  costs  on  the  first  and  second  issues. 
Goodey  or  Goodee  v.  Ooldsmitk,  6  Law  J.  Rep.  (n.8.) 
Exch.  70 ;  2  M.  &  W.  202 ;  6  Dowl.  P.C.  288. 

The  plaintiffs  declared  in  assumpsit  for  3000^  for 
goods  sold,  with  counts  for  money  lent  and  on  an 
account  stated ;  and  the  bill  of  particulars  limited 
the  demand  to  a  certain  amount,  giving  credit  gener- 
ally for  a  certun  sum,  and  the  defendants  pleaded 
non  assumpserunt,  a  set-off,  and  payment  of  money 
into  court  To  these  pleas  the  plaintiflb  entered  a 
nolU  prosequi,  and  took  the  money  out  of  court, 
leaving  still  an  excess  of  amount  claimed  in  their 
particulars,  over  the  sum  taken  out: — Held,  that 
the  defendants  were  entitled  under  the  33rd  section 
of  3  &  4  Will  4,  c.  42,  on  the  judgment  of  noL  proi;, 
to  the  costs  of  the  pleas  above  referred  to,  (except 
that  of  the  payment  of  money  into  court,)  and  <tf 
many  other  pleas,  which,  by  an  arrangement  between 
the  parties,  were  not  put  upon  the  record,  but  which 
were  delivered  with  a  Judge's  order  to  the  plaintifi, 
and  were  to  operate  as  a  particular  of  what  the  de- 
fendants might  give  in  evidence.  WilHams  v.  SkoT" 
umod,  6  Law  J.  Rep.  (n.b.)  C.P.  182;  3  Bing.  N.C. 
331;  3SC.761;  5DowLP.C.37L 

Where  two  defendants,  in  trespass,  appear  by  dif- 
ferent attomies,  but  by  one  counsel,  and  one  obtains 
a  verdict,  he  will  be  entitled  to  a  moiety  only  of  the 
costs  of  the  brief,  counsel's  fees,  &c,  though  the  re- 
tainer be  given  by  him  alone.  BarthoUmeto  v.  Stevent 
or  Stephens,  8  Law  J.  Rep.  (n.8.)  Exch.  250 ;  5  M.  & 
W.  386.     . 

Where  a  rule  for  judgment  as  in  case  of  a  non- 
suit is  discharged,  the  defendant  cannot  ask  for 
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eotti,  vnleti  he  thews  in  hii  affldaTit  that  costi 
hare  been  incnned.  Waittm  y.  Taylor,  5  Law  J. 
Ilep.(N.8.)£xch.81. 

Where  one  of  two  joint  defendants  has  a  yerdict 
in  his  faTOur,  he  is  entitled  not  only  to  the  separate 
costs  which  he  has  incurred,  bnt  to  half  the  costs 
of  the  joint  defence,  unless  circumstances  sre  shewn 
to  rebut  his  liability  to  the  attorney  for  any  portion 
of  those  costs.  Cain  t.  Adaimt,  6  Law  J.  Rep.  (n.s.) 
K.B.  252. 

Where,  in  trespass,  the  defendant  pleaded  not 
guilty  and  a  justification,  and  there  was  a  verdict 
against  him  with  nominal  damages,  on  the  plea  of 
not  guilty,  and  the  jury  found  in  his  favour  on  the 
plea  of  justification : — Held,  that  the  defendant  was 
not  entitled  to  have  the  verdict  entered  for  him  on 
the  issue  raised  on  the  first  plea,  inasmuch  as,  though 
the  finding  on  the  plea  of  justification  gave  him  the 
general  costs  of  the  action,  he  had  no  right  to  those 
on  the  issue  raised  on  the  other  plea,  which  he  knew 
to  be  fifdse,  and  which  he  compelled  the  plaintiff  to 
answer.  MuUint  v.  Seott,  8  I^w  J.  Rep.  (N.s.)  C.P. 
220  {  5Bing.N.C.42d. 

Where  a  defendant,  notwithstanding  a  candid  and 
explicit  statement  in  the  plaintiff's  bill  of  particulars 
of  the  sums  for  which  he  received  credit,  and  of  the 
balance  sought  to  be  recovered,  pleaded  in  such  a 
manner  as  to  compel  the  plaintiff  to  amend  the  de* 
claxation,  the  Court  would  not  sUow  him  to  withdraw 
his  plea  and  plead  de  novo,  but  they  g^ve  him  leave 
to  amend  his  plea,  and  allowed  him  Ss,  id,  for  tiie 
costs  of  such  amendment  Cottint  v.  Aaron,  7  Law 
J.  Rep.  (M.8.)  C.P.  184;  4  Bing.  N.C.  288;  6  Sc 
396  i  6Dowl.P.C.428. 

A  defendant  may  insist  upon  an  undertaking  to 
pay  the  costs  of  the  day,  tf  any,  when  a  rule  for 
judgment  as  in  case  of  a  nonsuit  is  discharged, 
although  he  does  not  shew  in  his  affidavit  that  any 
costs  £ive  been  incurred.  Doe  v.  Owen,  6  Law  J. 
Rep.  (n.s.)  Exch.  158;  8.0.  Doe  d.  Humpkreyt  v. 
Owra,  1  M. &  W. 822 ;  1T.&0.944. 

Wheie  the  plaintiff  held  the  defendant  to  bail  for 
6031.,  and  obtained  a  verdict  for  550^^,  the  Court  re- 
fiised  to  allow  the  defendant  his  costs,  under  43  G^. 
3,  c.  46,  as  he  did  not  clearly  establish  that  the 
arrest  for  the  larger  sum  was  without  reasonable  or 
probable  cause.  Orahamr,  Beaumont,  5  Law  J.  Rep. 
(n.s.)  C.  p.  270 ;  8  8c.  287 ;  5  Dowl  P.C.  40. 

Where  a  plaintiff  discontinues,  not  having  given 
notice  of  trial,  the  defendant  is  not,  under  any  cir- 
cumstances, entitled  to  the  costs  of  the  drsits  or 
copies  of  the  briefs.  Doe  d.  Pottlethvaite  v.  Neaie,  2 
M.  &  W.  782. 

(6)  Under  48  Geo,  8,  c.  46. 

The  plaintiff  arrested  the  defendant  for  42t  6$,, 
money  lent,  and  proved  on  the  trial  admissions  of 
the  loan  of  18iL,  for  which  amount  she  had  a  verdict 
On  a  motion  to  allow  the  defendant  his  costs  under 
the  48  Oea  8,  c.  46,  s.8,  it  appeared  from  the  plain- 
tiff's affidavit,  that  she  had  lent  the  defendant  sums 
of  money  at  diflerent  times,  amounting  to  the  sum 
for  which  he  was  arrested,  but  it  did  not  appear  that 
she  had  any  witness  to  or  evidence  of  such  loans, 
beyond  the  defendant's  admissions  as  proved  on  the 
trial  The  defendant  swore  that  she  had  lent  him 
only  R  The  Court,  although  believing  from  the 
affidavits  that  the  whole  sum  was  due,  and  that  the 


defendant's  affidavit  waa  false :— Held,  that  as  the 
plaintiff  could  have  had  no  reasonable  ground  to 
expect  that  she  could  recover  the  whole  debt  for 
which  she  made  the  arrsat,  the  defendant  was  en- 
titled to  his  costs  under  the  statute.  Leurie  v. 
^f AliM,  1  M.  &  W.  408 ;  1T.&G.767. 

A  defendant  will  be  entitled  to  his  costs  under  the 
48  Geo.  8,  c.  46,  s.  8,  if  he  has  been  arrested  for  a 
larger  sum  than  found  to  be  due,  when  the  plaintiff 
ought  to  have  known  that  he  had  not  legal  proof  in 
support  of  his  claim  to  the  extent  for  which  the 
arrest  took  place.  RoHneem  v.  Whitehead,  6  DowL 
P.C.  292. 

A  defendant  is  not  entitled  to  costs  under  48  Geo.  8, 
o.  46,  s.  8,  unless  there  has  been  an  arrest  in  fact,  ss 
well  as  a  holding  to  bail.  And  where  a  sheriff's 
officer  called  at  the  defendant's  residence,  and  in- 
formed him  he  had  process  against  him,  and,  upon 
the  defendant  proposing  to  meet  the  officer  at  his 
solicitor's  and  put  m  bsil,  he  left  him  without  any 
restraint  on  his  actions : — Held,  not  an  arrest,  though 
bail  was  afterwards  perfected.  Robineon  v.  Powell, 
9  Law  J.  Rep.  (N.8.)  Exch.  17 ;  5  M.  &  W.  479. 

QiuBre,  whether  a  defendant,  who  has  been  arrested 
and  imprisoned  on  mesne  process,  and  is  discharged 
in  consequence  of  a  defect  in  the  affidavit  to  hold  to 
bail,  can  be  said  to  be  '*  arrested  and  held  to  special 
bail,"  within  the  meaning  of  the  48  Geo.  8,  c.  46, 
s.  8. 

In  an  action  by  the  indorsee  against  the  acceptor 
of  a  promissory  note  for  100/.  he  pleaded  that,  by 
agreement  between  him  and  the  drawer,  the  note 
was  not  to  be  enforced,  exoept  on  certain  terms, 
which  the  drawer  had  not  complied  with ;  and  that 
the  plaintiff  had  received  the  note  without  consider- 
ation. The  plaintiff  entered  a  nolle  protequi  as  to  all 
the  amount,  except  49^,  for  which  he  had  given 
value  to  the  drawer,  and  had  a  verdict  for  that  sum. 
It  did  not  appear  that  the  plaintiff  was  cognizant  of 
the  agreement  between  the  defendant  and  the  drawer : 
— Hdd,  that  the  defendant,  who  had  been  arrested 
for  the  whole  amount  of  the  note,  was  not  entitled  to 
costs  under  the  48  Geo.  8,  c.  46,  s.  8.  Sdwarde  v. 
Jones,  2 M.  &  W.  414;  5  DowL  P.C.  585. 

Where  a  defendant  was  anested  for  202.  and  up- 
wards, and  the  jury  gave  only  17 L  19«.: — Held,  that 
the  defendant  was  entitled  to  costs  under  the  48 
Geo.  8,  c.  46,  s.  8,  it  appearing  that  the  plaintiff  had 
first  sent  in  a  bill  for  me  above  sum,  and  had  after- 
wards added  2L  2«.  for  goods  supplied,  which  had 
been  returned  as  unsuitable,  there  being  reason  to 
believe  that  the  plaintiff  had  added  that  sum  to  make 
up  an  arrestable  amount  Sutton  v.  Burgeee,  4  Dowl. 
P.C.  876. 

After  costs  taxed  and  judgment  signed  in  favour 
of  the  plaintiff^  the  Court  will  not  entertain  an  ap- 
plicalionfor  costs  on  behalf  of  the  defendant,  under 
48  Geo.  8,  c.  46,  s.  8.  Ronnie  v.  Yortton,  8  DowL 
P.C.  826. 

The  application  under  the  stat  48  Qeo,  8,  c  46, 
s.  4,  for  an  order  to  entitle  the  plaintiff  to  costs  in 
an  action  on  a  judgment,  must  be  made  either  to 
the  Court  or  to  a  Judge  at  chambers,  and  not  to  a 
Judge  at  Nisi  Prius.  Jones  v.  Lake,  8  C.  &  P.  895. 
[Parke] 

It  is  a  sufficient  arrest  to  entitle  a  defendant  to 
the  benefit  of  48  Geo.  8,  c.  46,  s.  8,  if  the  sheriff^s 
officer  meets  him,  states  that  he  has  a  warrant,  takes 
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him  to  the  defendant's  house,  and  a  bail-bond  is 
executed. 

Taking  a  bail-bond  ia  a  eufficient  holding  to  bail, 
within  the  statute ;  but  quare  if  it  is  sufficient  where 
the  copy  of  the  capias  served  is  afterwards  set  aside 
for  irregularity.  Reynoldt  v.  Matthews,  7  DowL 
P.C.  580. 

Upon  a  contract  for  several  chests  of  tea,  one^ 
after  delivery,  was  discovered  to  be  damaged;  plain- 
tiff made  an  allowance  for  the  supposed  amount  of 
the  damage,  and  then  arrested  dcdfendant  for  4R 
The  jury  gave  a  verdict  for  SOI  I5t*,  having  do- 
ducted  the  charge  for  the  damaged  chest,  which 
was  afterwards  sold  for  something  less  than  the 
amount  charged : — Held,  that  this  was  not  a  case 
in  which  d^endant  could  claim  costs  under  43 
Geo.  3,  c.  46.  Oare  v.  Cooke,  4  Bing.  N.C.  269 ;  & 
Sc  698. 

Plaintiff  held  defendant  to  bail  for  a  debt  sworn 
to  be  20/.  2«.  Id,  The  demand  consisted  of  many 
items,  none  exceeding  12<.  in  amount  Defendant 
pleaded,  1,  part  payment ;  2,  infancy ;  and  no  other 
plea.  Defendant  traversed  the  payment,  and  re- 
joined, to  the  second  plea,  that  the  goods  were 
necessaries.    On  the  trial,  defendant  failed  as  to  the 

J»lea  of  payment,  and,  the  Judge  leaving  it  to  the 
lury  whether  the  goods  supplied  were  necessariea, 
the  plaintiffhad  a  verdict  for  10^,  being  the  whole  of 
his  claim  for  those  articles  of  which  he  had  proved 
the  delivery  :-»Held,  that  defendant  was  entitled  to 
costs  under  stat  43  Oeo.  3,  c.  46,  s.  3,  thoi^^ 
plaintiff,  upon  the  motion,  put  in  affidavits  to  shew 
that  goods  had  been  supplied  to  the  whole  amount 
claimed  (which  defendant,  in  general  terms,  de- 
nied), and  though  the  affidavits  stated  that  plain- 
tiff's failure  to  prove  his  whole  demand  at  the  trial 
was  owing  to  a  part  of  the  goods  having  been  de- 
livered by  himselC  BaUantynt  v.  Taylor,  5  Ad.  &  £. 
702 )  1  N.  &  P.  219. 

(D)    SUOOESTION  TO  DEPRIVE. 

Where  the  plaintiff  has  obtained  a  verdict  on  a 
writ  of  trial,  and  has  signed  judgment,  the  defen- 
dant is  entitled  to  move  to  enter  a  suggestion  on  the 
roll  to  deprive  him  of  costs  under  a  Court  of  Re- 
quests Act,  in  tlie  same  manner  as  if  the  cause  had 
been  tried  at  Nisi  Prius.  Johnson  v.  Bsaie,  8  Law  J. 
Rep.  (n.b.)  Exch.  255 ;  5  M.  &  W.  276. 

If  some  issues  are  found  for  a  defendant,  who 
contends  that  the  case  ought  to  have  been  brought 
in  a  court  of  requests,  and  seeks  to  deprive  the 
plaintiff  of  his  costs  on  that  ground,  he  cannot  have 
the  costs  of  the  issues  on  which  he  has  recoveied 
taxed  for  him.  Jenks  v.  Taylor,  5  Law  J.  Rep.  (n.b.) 
Exch.  263;  1M.&W.578:  1T.&G.940. 

The  Middlesex  County  Court  Act,  23  Geo.  2. 
c  33,  which  gives  the  defendant  his  costs  in  all  cases 
where  the  plaintiff  does  not  recover  more  than  40t., 
does  not  apply  to  cases  where  the  plaintiff's  demand 
is  reduced  below  that  sum  by  a  set-off  Jenkinson 
V.  Morion  or  Norton,  5  Law  J.  Rep.  (n.8.)  Exch. 
183;  1M.&W.578;  1T.&G.676. 

It  is  not  necessary  that  the  defendant  should  state 
in  his  affidavit  that  the  cause  of  action  arose  within 
the  jurisdiction  of  the  Court,  to  entitle  him  to  enter 
a  suggestion  upon  the  record  for  the  purpose  of 
enabling  him  to  obtain  double  costs  under  the  Mid- 
dlesex gourt  of  Requests  Act,  23  Geo.  2,  c.  33. 


Neither  is  it  an  objection  to  the  entering  of  the 
suggestion,  that  the  cause  was  tried  before  the 
under-sheriff 

A  plaintiff  suing  as  executor  is  within  the  act 
Bishop  V.  Marsh,  9  Law  J.  Rep.  (m.b.)  C.P.  98;  6 
Bing.  N.C.  12;  8Scl28. 

(E)  Motions  and  Rules. 

Costs  of  issues  include  costs  of  the  trial  of  them. 

Costs  of  opposing  an  unsuccessful  application  for 
a  new  trial  are  costs  in  the  cause. 

If  an  application  to  take  money  out  of  court  is 
granted,  and  the  rule  is  silent  as  to  costs,  the  suc- 
cessfttl  party  is  entitled  to  the  costs  of  the  applica- 
tion.    Eyre  v.  Thorpe,  6  Dowl.  P.C.  768. 

On  a  motion  for  costs  of  the  day  for  not  proceed- 
ing to  trial  on  two  different  occasions,  pursuant  to 
notice,  the  Court  will  not  make  the  payment  of  those 
costs  a  condition  precedent  to  the  plaintiff's  trying 
his  cause.     Skoredicke  v.  QiUbard,  8  DowL  P.C.  296. 

The  demandant  sued  out  a  writ  of  right,  which 
was  superseded  by  the  Court  of  Chancery  for  irre- 
gularity, it  not  having  been  returned.  Pending  the 
discussion,  the  party  had  the  writ  returned,  and 
sued  out  the  writ  otgrmid  eape,  for  seizing  the  land 
into  the  hands  of  the  king.  The  Court  set  aside  the 
writ  without  costs.  Foot  demandantf  Sher^  tenant, 
5  Law  J.  Rep.  (n.s.)  C.P.  269 ;  5  DowL  P.C.  53. 

In  an  action  for  a  libel  published  in  a  newspaper, 
the  Court  made  the  rule  for  carrying  back  the 
venue,  absolute,  with  costs,  without  an  andertaking 
on  the  part  of  the  plaintiff  to  give  material  evidence 
in  the  county  to  which  the  venue  was  thus  carried 
back.  Easthope  v.  Wesimaeott,  6  Law  J.  Rep.  (n.8.) 
C.P.  245. 

Where  a  rule  is  discharged  on  a  technical  objec- 
tion taken  to  an  affidavit,  without  going  into  the 
merits,  no  costs  are  allowed.  Preedy  v.  Lovell,  4 
DowL  P.C,  67  L 

The  rule  of  1796,  concerning  costs  on  rules  dis- 
charged without  any  direction  as  to  costs,  is  strictly 
confined  to  applications  on  the  ground  of  irregu- 
larity, either  mentioned  in  the  rule  or  in  the  affida- 
vits. In  all  other  cases  where  rules  are  moved  with 
costs,  and  discharged  generally  without  saying  any- 
thing about  costs,  the  successful  party  will  not  be 
entiUed  to  them.  A  special  direction  must  be  given 
by  the  Court  in  order  to  enable  him  to  obtain  them. 
Drinker  v.  Paseoe,  4  DowL  P.C.  6^. 

Where  a  defendant  who  has  become  insolvent 
after  action  brought,  refuses  a  stet  processus,  his  rule 
for  judgment  as  in  case  of  nonsuit  ¥rill  be  discharged 
with  costs.  Holland  v.  Henderson,  8  Law  J.  Rep. 
(n.s.)  Exch.  147 ;  4  M.  &  W.  587. 

In  an  action  on  a  life  policy,  a  commissiau  having 
been  obtained  to  examine  witnesses  in  Paris  and 
Boulogne,  under  1  WilL  4,  c.  22,  s.  4,  the  Court,  on 
the  application  of  one  of  the  parties,  and  without 
the  consent  of  the  other,  added  to  the  Judge's  order 
a  power  to  cross-examine  the  witnesses  vivd  voce. 

Costs  not  allowed  on  shewing  cause  against  a 
motion  to  add  to  a  Judge's  order  such  a  power. 
Pole  V.  Bogers,  6  Law  J.  Rep.  (n.8.)  C.P.  216;  3 
Bmg.  N.C.  780 ;  4  Sc.  479 ;  5  DowL  P.C.  632. 

(F)  New  Trial. 
A  plaintiff  having  obtained  a  verdict,  the  defen* 
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dant  applied  for  and  obtained  a  rule  for  a  new  trial. 
The  plaintiff  drew  up  the  rule  (which  contained  no 
mention  of  costs),  and  served  it  upon  the  defendant, 
whose  attorney  wrote  a  letter,  saying,  "  that  as  the 
Court  had  decided  the  merits  of  the  case  against 
him,  he  should  not  avail  himself  of  the  privilege  of 
the  new  trial" : — Held,  that  the  plaintiff  was  entitled 
to  sign  judgment,  and  to  the  costs  of  the  trial.  De 
Rutxen  v.  Lloffd,  6  Law  J.  Rep.  (n.b.)  K.B.  223 ;  5 
Ad.&£.456j  2N.&P.21S. 

Where  a  lury  is  discharged  by  the  Judge,  of  his 
own  authonty,  from  finding  a  verdict,  they  being 
unable  to  agree,  the  ultimately  successful  party  is 
not  entitled  to  the  costs  of  the  first  attempt  at  triaL 
ffaiU  V.  Sfmrgin^  4  DowL  P.C.  575. 

In  trespass  for  mesne  profits,  the  plaintiff  was 
nonsuited,  and  obtained  a  rule  for  a  new  trial,  which 
said  nothing  as  to  costs.  He  served  this  rule. 
Another  action  was  afterwards  commenced  against 
the  defendant  for  the  same  mesne  profits,  in  the 
name  of  John  Doe ;  upon  which  the  defendant  ob- 
tained a  rule,  which  was  made  absolute,  to  stay  the 
proceedings  in  this  action,  till  the  former  should  be 
determined,  or  discontinued.  The  plaintiff's  attor* 
ney  g^ve  notice  of  trial,  but  afterwards  counter- 
manded it,  in  the  action  in  which  the  new  trial  was 
granted;  and  the  defendant's  attorney  also  gave 
notice  of  trial  by  proviso,  which  he  also  counter- 
manded. Afker  the  assizes,  the  plaintiff  obtained  a 
rule  to  discontinue,  and  served  an  appointment  for 
taxation  of  costs : — Held,  that  the  defendant  was  not 
entitled  to  the  costs  of  the  trial.  Joliffe  v.  Mundy, 
8  Law  J.  Rep.  (n.8.}  Exch.  100;  4  M.  &  W. 
502. 

A  verdict  was  found  for  the  plaintiff.  A  new  trial 
was  subsequently  granted,  on  the  ground  of  the  im- 
proper admission  of  evidence;  but  the  rule  was 
silent  as  to  the  costs  of  the  former  trial.  A  fresh 
notice  of  trial  was  given,  whereupon  the  defendant 
withdrew  his  pleas,  and  suffered  judgment  by  default ; 
and  a  writ  of  inquiry  was  executed : — Held,  that  the 
plaintiff  was  not  entitled  to  the  costs  of  the  first 
triaL  Peacock  v.  Harritf  6  Law  J.  Rep.  (n.8.)  K.B. 
14;  5Ad.&£.449;  1N.&P.240. 

(G)  Proof  OF  Documents. 

Where  a  Judge  has  certified  that  the  execution  of 
documents  has  been  proved,  so  as  to  render  a  party 
in  a  cause,  who  has  refused  to  admit  such  execution, 
liable  to  pay  the  costs  of  proving  it,  the  Court  will 
not  direct  the  Master  to  tax  the  costs  while  a  motion 
to  set  aside  the  verdict,  &c.  remains  undisposed  of. 
Doe  d.  Davies  v.  DavieSf  9  Law  J.  Rep.  (n.s.)  Q.B. 
824;  4P.&D.  141. 

The  execution  of  certain  documents  not  having 
been  admitted  by  the  defendant,  the  plaintiff  obtained 
the  usual  Judge's  order,  that  the  costs  of  proving 
them,  on  the  trial,  should  be  paid  by  the  defendant, 
whatever  might  be  the  event  of  the  cause.  The 
trial  took  place,  and  the  plaintiff  recovered  a  ver- 
dict, which  was  afterwards  set  aside  for  irregularity, 
without  costs.  Previous  to  a  second  trial,  the  de- 
fbidant  admitted  the  documents : — Held,  that  the 
plaintiff,  who  also  succeeded  at  the  second  trial,  was 
entitled  to  the  costs  of  proving  them  at  the  former 
trial.  Lewis  v.  HoweUf  6  Law  J.  Rep.  (n.s.)  K.B. 
182  ;  6  Ad.  &  £.  769. 


(H)  Double  and  Tebblb  Costs. 

Where  a  Justice  of  the  Peace  is  entitled  to  double 
costs  on  a  discontinuance  before  trial,  upon  the  7 
Jac.  1,  c.  5,  he  cannot  insist  upon  having  a  sugges- 
tion entered  on  the  roll.  Fotbrook  v.  Holt,  6  Law  J. 
Rep.  (n.s.)  Exch.  152 ;  1  M.  &  W.  205 ;  1  T.  &  G. 
464;  4Dowl.P.C.700. 

An  overseer  of  the  poor,  who  is  sued  for  distrain- 
ing for  poor-rates  and  highway  rates,  is  not  entitled 
to  treble  costs  when  the  plaintiff  is  nonsuited.  Ckar- 
rington  v.  Metheringkam  or  Meatheringham,  6  Law  J. 
Rep.  (n.8.)  Exch.  28 ;  2  M.  &  W.  142 ;  5  DowL  P.C. 
818. 

A  landlord,  sued  in  trespass  for  an  irregular  dis- 
tress, and  obtaining  judgpnent  against  the  plaintifl; 
may  recover  double  costs  under  stat  11  Geo.  2,  c.  19, 
s.  21,  though  he  has  pleaded  specially.  Oambrellr, 
Falmouth  (Earl),  5  Ad.  &  £.  408 ;  5  Law  J.  Rep. 
(N.s.)  K.B.  258 ;  6  N.  &  M.  859. 

An  act  of  parliament,  creating  a  company,  g^ve 
them  treble  costs,  in  all  actions  brought  against 
them  for  anything  done  in  pu^uance  of  the  act, 
where  they  obtained  a  verdict.  The  declaration 
contained  five  counts,  three  of  which  were  for  mat- 
ters relating  to  the  act,  and  two  were  not '  The  de- 
fendants had  a  general  verdict,  on  a  plea  of  not 
guilty  under  the  statute ;  and  the  plaintiff,  on  some 
special  pleas.  Held,  first,  that  the  defendants  were 
entitled  to  treble  costs  on  the  first  three  coimts  only. 
Secondly,  that  the  correct  mode  of  ascertaining 
those  treble  costs,  was,  first,  to  tax  the  defendants' 
costs  and  then  treble  them  on  those  counts  in  which 
they  were  entitled,  and  then  to  tax  the  plaintiff's 
costs,  and  deduct  them  from  the  g^ss  amount  of 
the  defendants'.  Wilton  v.  River  Been  or  Dun  Na- 
mgation  Company,  8  Law  J.  Rep.  (n.s.)  Exch.  161 ; 
5  M.  &  W.  89. 

The  5&6  Will.  4,  c.  50,  repealed  the  18  Geo.  8, 
c.  78,  which  gave  treble  costs  to  persons  sued  for 
acts  done  in  pursuance  thereof: — ^Held,  that  where 
a  plaintiff  was  nonsuited  at  a  trial,  which  took  place 
before,  but  the  judgment  was  not  signed  until  cfier 
the  former  act  came  into  operation,  the  defendant 
was  not  entitled  to  treble  costs.  Charrington  v. 
Meathetingham,  6  Law  J.  Rep.  (n.s.)  Exch.  86 ;  2M. 
&W.228;  5  Dowl.  P.C.  464. 

(I)  Cbrtificatb. 

The  application  for  a  certificate  under  the  7th 
rule  cf  Hilary  term,  4  Will.  4,  that  counts  were  in- 
troduced into  the  declaration  upon  which  no  dis- 
tinct subject-matter  of  complaint  was  bond  fide  in- 
tended to  be  established  in  respect  of  each  count, 
should  be  made  to  the  Judge  by  whom  the  cause  is 
tried,  not  to  the  Court :  and  eemble,  the  application 
should  be  made  at  chambers,  not  in  court  at  Nisi 
Prius.  Jaekton  v.  GtMoway,  8  Law  J.  Rep.  (N.s.) 
C.P.  29;  8.  c.  not  s.  P.  5  Bing.  N.C.  71 ;  6  Sc. 
786. 

The  statute  5  &  6  Will.  4,  c.  83,  s.  5,  does  not  give 
a  party  tiie  general  costs  of  the  cause,  where  he 
would  not  be  entitled  to  them  independently  of  that 
statute. 

The  certificate,  given  by  a  Judge  on  the  trial, 
should  be  as  to  the  objections,  of  which  notice  has 
been  given,  and  not  as  to  the  issues.  And  the  costs 
of  the  objections  will  be  regulated  according  to  the 
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result  of  them  on  the  tria].    LosK  v.  Hague,  8  Law 
J.  Rep.  (N.8.)  Exch.  251 ;  6  M.  &  W.  887. 

In  an  action  of  trespass  for  an  assault,  battery, 
and  false  imprisonment  of  the  plaintiff's  wife  E,  the 
defendant  pleaded,  first,  not  gnilty^ ;  secondly,  that 
£  was  not  the  wife  of  the  plaintiff;  and  thirdly,  as 
to  the  assault  and  imprisonment,  a  justification 
under  a  writ  of  ca,  to.  On  a  verdict  for  the  plain- 
tiff on  the  first  two  pleas,  and  for  the  defendant  on 
the  third : — Held,  that  the  battery  was  not  admitted 
on  the  record ;  and,  therefore,  that  the  Judge  had 
power  to  certify  under  43  £liz.  c  6,  to  deprive  the 
plaintiff  of  full  costs.  WiUon  v.  Xaiium,  6  Law  J. 
Rep.  (n.8.)  C.P.  31 ;  8  Ring.  N.C.  807 ;  8  Sc.  676; 
6Dowl.P.C.339. 

Where  a  cause  (in  assumpsit)  has  been  partly 
heard  before  a  Judge  in  one  of  the  superior  courts, 
and  a  verdict  has  been  taken  for  the  plaintiff  sub- 
ject to  a  reference,  and  the  arbitrator  has  awarded 
damages  less  than  20^^,  the  J.udge  has  power  to 
certify  upon  the  postea,  that  the  cause  was  proper 
to  be  tried  before  him,  and  not  before  a  sheriff  or 
Judge  of  an  inferior  court,  for  the  purpose  of  having 
the  plaintiff's  costs  taxed  on  the  ordinary,  not  the 
reduced  scale.  Broggrrf  v.  Hawke,  6  Law  J.  Rep. 
(N.a.)  C.P.  803 ;  3  Bing.  N.C.  880 ;  6  Sc  148 ;  6 
DowLP.C.67. 

In  trespass  for  breaking  and  entering  the  plain- 
tiff's dwelling-house,  damaging  locks,  t^ng  goods, 
&c.,  the  defendant  pleaded,  first,  not  guilty;  se- 
condly, that  there  being  an  arrear  of  rent  for  eighty- 
four  weeks  due,  he  entered  for  the  purpose  of  dis- 
training, the  outer  door  being  open.  A  verdict 
having  nassed  for  the  plaintiff  on  the  first  plea,  with 
one  fartning  damages,  and  for  the  defenaants  on  the 
second: — Held,  that  the  plaintiff  was  not  entitled  to 
have  his  costs  taxed  without  a  certificate  from  the 
Judge.  Dunnage  v.  Kemble,  6  Law  J.  Rep.  (n.8.)  C.P. 
184 ;  3  Bing.  N.C.  538 ;  4  Sc  865 ;  5  DowL  P.C.  478. 

A  sheriff  or  Judge  of  an  inferior  court,  to  whom 
a  writ  of  trial  is  sent,  has  no  power  of  certifying  to 
deprive  a  plaintiff  of  costs,  pursuant  to  ^  43  Eliz. 
c  6,  8. 2. 

After  verdict  for  a  sum  under  40«.,  the  Court  re- 
fused to  stay  proceedings  on  payment  of  the  debt 
without  costs,  /ones  v.  Barnes,  6  Law  J.  Rep.  (n.8.  ) 
Exch.  81 ;  2  M.  &  W.  313;  8.  c  Jimes  v.  Bond,  6 
Dowl.  P.C.  455. 

Where  the  verdict  is  under  20iL,  a  certificate  of 
the  cause  being  fit  to  be  tried  before  a  superior 
Judge,  may  be  given  at  any  time  Iveu  v.  Young, 
5DowLP.C.450. 

Whether  in  ejectment  the  lessor  of  the  plaintiff 
must  have  a  certificate  under  the  statute  3  &  4  Vict 
c.  24,  to  entitle  them  to  costs — qumre.  Doe  d.  Hugkee 
v.I>frry,9C.&P.494.  [Parke] 

At  the  trial  of  a  cause,  the  Judge  stated,  **  that  he 
would  grant  a  certificate"  to  deprive  the  plaintiff  of 
costs;  judgment  was  signed,  and  the  costs  were 
taxed  and  paid  under  protest,  without  the  certificate 
having  been  indorsed  on  the  record.  Subsequently, 
the  Judge  made  an  order,  that  the  record  and  postea 
should  be  produced,  for  the  purpose  of  indorsing 
thereon  his  certificate ;  that  the  Master  should  re- 
view his  taxation ;  that  the  judgment  should  be 
altered  as  to  the  amount  of  costs ;  and  that  the 
plaintiff  should  refund  apart  of  the  costs  paid  under 
protest    On  application  by  the  plaintiff,  the  Court 


refused  to  set  aside  the  order.  Dame  v.  Cole,  9  Law 
J.  Rep.  (v,B.)  Exch.  258 ;  6  M.  &  W.  624. 

Trespass  for  breaking  and  entering  the  plaintiff's 
house,  and  distraining  his  goods.  Plea,  as  to  the 
breaking  and  entering,  leave  and  licence ;  as  to  the 
residue  of  the  declaration,  not  guilty.  Verdict  for 
plaintiff,  damages  sixpence : — Held,  that  the  Judge 
might  certify  under  the  43  Elix.  c  6,  to  deprive  the 
plaintiff  of  costs.  Miiit  v.  Stephens  or  Stevens,  3  M. 
&W.  460;  6  DowL  P.C.  593. 

In  trespass  for  assault  and  fidse  imprisonment, 
the  defendant  pleaded  as  to  the  seizing  and  laying 
hold  of  the  plaintiff,  that  it  was  done  to  prevent  a 
breach  of  the  peace  The  jury  found  a  verdict  for 
the  plainti^  with  one  shilling  damages,  and  the 
Judge  cettified  under  the  43  Elix.  c  6,  s.  2 :— Held, 
that  as  a  battery  was  admitted  on  the  face  of  the 
record,  the  Judge  had  no  power  to  certify,  and, 
therefore,  that  the  plaintiff  was  entitled  to  his  costs. 
ScnUoH  V.  Taylor,  8  DowL  P.C.  110. 

The  Judge  who  tries  a  cause  is  the  only  person 
who  can  certify  to  take  a  case  out  of  the  operation 
of  the  directions  to  taxing  officers  of  the  4th  rule 
of  Hilary  term,  4  WilL  4,  where  less  than  201  is 
recovered ;  and  therefore,  if  the  Judge  dies  without 
making  his  certificate,  the  plaintiff  has  no  remedy. 
SontkweUy.  Bird,  7  DowL  P.C.  557. 

After  a  trial  the  Judge  certified,  under  the  statute 
of  Elix.,  to  deprive  a  pluntiff  of  costs,  and  in  the 
ensuing  term  new  fuels  which  did  not  appear  at  the 
trial  bSng  laid  down  before  him  on  a^davits,  an 
order  was  granted  by  his  lordship  to  annul  the  cer- 
tificate AndersonY.Shertinn,7C,&F.527.  [Patte- 
son] 

The  Court  have  no  authori^  to  interfiere  with  the 
discretion  of  a  Judge  at  Nisi  Prius  in  granting  a 
certificate  under  43  Eliz.  c  6,  to  deprive  the  plain- 
tiff of  costs,  provided  the  Judge  had  the  power  to 
certify.  And  where,  in  an  action  of  trespass  for 
shootmg  a  dog,  the  defendant  justified,  alleging 
that  he  had  a  right  to  shoot  it  as  vermin,  and  the 
learned  Judge  certified,  stating,  as  the  ground  for 
granting  his  certificate,  that  the  plaintiff  might 
have  proceeded  under  the  Malicious  TreRMSs  Act 
(the  case  not  being  within  that  act),  the  Court  re- 
ftised  to  set  aside  the  certificate.  Conn  v.  Faeey, 
6  Law  J.  Rep.  (n.8.)  K.B.  1 ;  4  Ad.  &  £.  68 ;  3  N. 
&M.405. 

The  7th  rule  of  Hilary  term,  4  WilL  4,  which  gives 
the  costs  of  each  issue  found  against  the  party 
pleading  to  the  opposite  party,  does  not  repeal  the 
4  Aim.  c  16,  s.  5,  by  which  the  Judse  may  certify 
that  there  was  probable  ground  for  pleading  double 
pleas,  and  deprive  the  plaintiff  of  his  costs  on  sny 
such  double  issue.  Rohinson  v.  Messenger,  7  Law 
J.  Rep.  (n.8.)  as.  208;  8  Ad.  &  £.  606;  3  N.» 
P.  588. 

Trespass  for  assault,  battery,  and  false  imprison- 
ment Plea,  not  guilty.  Damages,  one  farthing. 
The  Judge  refused  a  certificate  under  either  of  the 
above  statutes : — Held,  that  the  plaintiff  was  entitled 
to  full  costs.  Oould  V.  Drake,  7  Law  J.  Rep.  (n.8.) 
Exch.  184 ;  3  M.  &  W.  543. 

In  trespass  quare  elausum  fregU,  a  plea  denying 
the  close  to  be  the  plaintifif^s  is  a  denial  of  posses- 
sion, if  the  defendant  was  a  wrong-doer;  if  other- 
wise, of  the  right  to  the  possession.  In  either  cas^ 
it  is  a  denial  of  title,  as  even  possession  is   title 
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Against  A  wrong-doer :  And  therefore,  where  such  a 
plea  is  pleAded,  the  Judge  CAnnot  certify  to  deprive 
the  plaintiff  of  costs  under  43  Eliz.  c.  6. 

Although,  apon  tomt  of  the  issues  in  trespass 
quart  clausum  fregii^  the  freehold  or  title  may  come 
in  question,  yet  if  one  special  plea,  which  excludes 
all  question  of  title,  is  found  against  the  defendant, 
the  plaintiff  is  entitled  to  full  costs.  Parnell  or  Pw' 
neU  y.  Youngs  7  Law  J.  Rep.  (n.b.)  Exch.  SO ;  3  M. 
&  W.  288 ;  6  DowL  P.C.  847. 

Qtuere — Whether  a  Judge  has  the  power  of  re* 
scinding  at  any  time  a  certifisAte  once  given  under 
the  statute  43  Eliz.  c.  6,  s.  2. 

If  he  has  the  power,  his  order  for  rescindii^  such 
certificate  should  he  made  within  a  reasonahle  time 
of  the  granting  of  the  certificate,  and  before  the 
rights  of  the  defendant  can  be  afiected,  and  his 
situation  changed  by  such  rescinding.  Whailey  v. 
WilUamson,  8  Law  J.  Rep.  (n.s.)  C.P.  129  ;  5  Bing. 
N.C.  200;  7Sc.  185. 

A  cause  was  referred  at  the  assizes  to  a  barrister, 
to  certify  as  to  the  verdict,  without  any  special 
powers :  he  certified  under  2QL,  and  also,  that  it  was 
a  proper  cause  to  be  tried  before  a  Judge  of  Assize ; 
but  the  Judge  died  without  granting  his  certificste; 
— ^eld,  that  this  Court  could  not  interfere  on  be- 
half of  the  plaintiff  to  give  him  a  certificate  to  en- 
title him  to  the  larger  scale  of  costs  under  rule  of 
Hilary  vacation  1834.  AstUy  v.  Jay  or  /oy,  8  Law 
J.  Rep.  (N.8.)  aB.  104 ;  9  Ad.  &  £.  702 ;  1  P.  & 
D.  460. 

Under  the  7th  rule  of  Hilary  term,  4  WilL  4, 
the  Judge  has  power  to  certify  to  deprive  the  plain- 
tiff of  costs  only  where  upon  the  trial  the  plaintiff 
fails  to  establish  a  distinct  subject^mAtter  of  com- 
plaint in  respect  of  each  coimt 

Where,  therefore,  there  are  two  counts,  with  re- 
spect to  one  of  which  there  is  no  issue  of  fact  to  be 
tried,  and  the  plaintiff  succeeds  upon  the  other,  the 
Judge  cannot  grant  a  certificate  against  him.  Head 
T.  Baldrey,  9  Law  J.  Rep.  (n.s.)  aB.  221 ;  3  P.  & 
D.  625. 

A  right  to  take  water  from  a  well  by  reason  of  the 
occupation  of  a  dwelling-house,  and  for  the  more 
convenient  occupation  thereof,  is  an  interest  in  land. 
Therefore,  where  nominal  damages  had  been  re- 
covered in  an  action  for  disturbing  such  a  right  (on 
an  issue  traversing  thAt  the  plaintiff  was  entitled  to 
the  use  of  the  well  in  manner,  &c.)  ;  and  the  Judge 
at  Nisi  Prius  certified  that  the  damages  were  under 
40«.,  it  was  held  that  the  plaintiff  was  entitled  to  his 
full  costs,  under  stat  43  Eliz.  c.  6,  s.  2.  Tyler  v. 
Bennett,  5  Ad.  &  £.  377 ;  6  N.  &  M.  826. 

In  an  action  f«are  cAnwum^e^t^,  the  plaintiff  ob- 
taining less  than  40«.  damages,  the  plea  of  not  guilty, 
since  the  new  rules  of  plesding,  being  a  special 
plea,  takes  the  case  out  of  the  22  &  23  Car.  2, 
c.  9,  s.  136 ;  but  the  Judge  may,  notwithstanding, 
grant  his  certificate  under  the  43  Eliz.  c.  6,  s.  2,  to 
deprive  the  plaintiff  of  costs,  the  whole  record  and 
evidence  at  the  trial  being  properly  taken  into  con- 
liderAtion.     Smith  v.  Edwards,  4  DowL  P.C.  621. 

(£)  Secueity  fob. 

If  An  independent  foreign  sovereign  seeks  to  en- 
force the  peHbrmAuce  of  a  eommerciAl  contract  in 
the  English  Courts,  he  will  be  lieble  to  give  security 
for  costs.     Otho^  King  of  Greece ^  v.  Wright,  6  Dowl. 

Digest,  1835—1840. 


P.C.  12:  8.  P.  Emperor  of  Brazil  v.  Robinson,  5  Dowl. 
P.C.  522 ;  6  Law  J.  Rep.  (n.s.)  K.B.  168  ;  1  N.  & 
P.  817. 

The  defendant  is  not  too  late  in  his  application  if 
he  applies  promptly  after  the  delivery  of  a  material 
amended  declaratiou,  although  he  has  pleaded  to  the 
original  declaration.     Id. 

Semhle — If  the  defendant  does  not  require  a  stay 
of  proceedings,  it  is  incumbent  on  the  plaintiff  to 
shew  that  the  defendant  has  not  applied  to  the  for- 
mer for  security  previous  to  obtaining  the  rule.    Id. 

It  is  not  necessary  to  make  a  demand  previously 
to  moving  for  security  for  costs,  unless  it  is  intended 
to  be  part  of  the  rule  that  proceedings  be  stayed  in 
the  meantime.  Fountain  v.  Steek,  5  Dowl.  P.C. 
331. 

Where  a  plaintiff  is  improperly  delayed  in  his 
action  in  consequence  of  the  defendant's  attorney 
not  fulfilling  his  undertaking  to  enter  an  appear- 
ance in  due  time,  the  Court  will  not  compel  the 
latter  to  give  security  for  the  debt  and  costs,  con- 
ditional on  the  plaintiff's  obtaining  a  verdict  Mor- 
ris V.  James,  6  Dowl.  P.C.  514. 

After  verdict  in  favour  of  the  plaintiff,  and  a  rule 
for  a  new  trial  made  absolute,  he  became  bankrupt, 
and  the  Court  compelled  him  to  give  security  for 
costs,  although  there  was  no  affidavit  that  the  ac- 
tion was  carried  on  for  the  benefit  of  the  assignees. 
Denton  v.  fVilliams^  8  Dowl.  P.C.  123. 

The  Court  will  not  compel  a  plaintiff  to  give  se- 
curity for  costs  already  incurred. 

During  the  pendency  of  a  rule  for  a  new  (rial  ob- 
tained by  the  plaintiil,  the  Court  will  not  compel 
him  to  give  security  for  the  future  costs  in  the 
cause.     Oxenden  v.  Cropper,  4  Dowl.  P.C.  574. 

It  is  not  necesssry  for  a  defendant  to  shew  the 
stage  of  the  proceedings  in  order  to  obtain  a  rule 
nisi  for  security  for  costs.  Cole  v.  Beardy,  5  Dowl. 
P.C.  161. 

The  absence  of  a  plaintiff  abroad,  unless  it  is 
shewn  to  be  of  a  permanent  character,  is  not  a 
ground  for  compelling  him  to  give  security  for  costs. 
Frodsham  v.  Myers,  4  Dowl.  P.C.  280. 

The  Court  will  not  superadd  to  a  rule  for  security 
for  costs,  the  term  of  the  defendant  being  at  liberty 
to  sign  judgment  as  in  case  of  a  nonsuit,  if  the  se- 
curity should  not  be  given  within  a  limited  time. 
Kelly  V.  Brown,  5  Dowl.  P.C.  264. 

A  defendant  is  entitled  to  security  for  costs  from 
a  plaintiff  resident  out  of  the  jurisdiction,  although 
he  has  no  defence  on  the  merits. 

The  possession  of  money  and  Exchequer  bills 
within  Uie  jurisdiction  will  not  relieve  a  plaintiff 
resident  out  of  the  jurisdiction  fVom  giving  security 
for  costs,  notwithstanding  the  1  &  2  Vict  c.  1 10, 
8.  12. 

A  defendant  does  not  preclude  himself  from  ap- 
plying for  security  for  costs  by  agreeing  before  issue 
joined  to  take  short  notice  of  triai  generally,  and  not 
for  a  specific  day.  Edinburgh  and  Leith  Railway 
Company  v.  Dawson^  7  Dowl,  P.C.  573. 

Where  in  an  action  of  tort  brought  by  a  pauper 
plaintiff,  it  appeared  that  he  had  become  insolvent 
and  obtained  his  discharge  under  the  1  &  2  Vict 
c.  110,  after  the  commencement  of  the  action  the 
Court  would  not  compel  the  assignees  to  give  se- 
curity for  costs.  Andrews  v.  Morris,  7  Dowl.  P.C. 
712.  I 
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In  order  to  obtain  a  rule  for  secarity  for  costs  on 
the  ground  of  the  plaintiff  recdding  out  of  the  juris- 
diction, it  must  be  positively  sworn  that  he  is  so 
resident,  and  **  belief  to  that  effect  is  insufficient 
Sandy$  v.  Hohler,  6  Dowl.  P.C.  274. 

A  rule  niai  for  security  for  costs  will  be  granted, 
though  the  affidavit  do  not  state  in  what  stage  the 
cause  is,  the  motion  being  at  the  defendant's  peril 
if  too  late.     Cole  v.  Perry,  1  T.  &  G.  1000. 

Where  an  infant  lessor  in  ejectment  was  called 
upon  by  rule  to  give  security  for  costs,  and  it  ap- 
peared that  he  was  a  pauper,  the  Court  discharged 
the  rule,  the  father  of  the  infant  being  substituted 
for  the  nominal  plaintiff     Doe  d.  Robertt  ▼.  Robert$y 

7  Law  J.  Rep.  (n.s.)  Exch.  142 ;  6  Dowl.  P.C.  566. 

A  defendant  cannot  compel  a  plaintiff,  who  is  a 
lieutenant  in  the  navy,  and  holds  tne  offices  of  port- 
captain  and  harbour  master  in  the  island  of  Barba- 
does,  to  give  security  for  costs. 

It  is  not  necessary  that  it  should  appear  on  the 
(ace  of  the  plaintiff^s  affidavit,  that  he  is  an  English- 
man.    Evering  v.  Chiffenden,  7  Dowl.  P.C.  536. 

While  proceedings  on  the  bail-bond  are  pending, 
the  defendant  cannot  obtain  security  for  costs  firom 
the  plaintiff  in  the  original  action,  although  bail  has 
been  perfected  since  the  assignment  of  the  bond« 
Botmefor  v.  Ru**el,  5  Dowl.  P.C.  655, 

After  an  arrest  of  a  defendant,  the  plaintiff  re- 
moved his  furniture,  and  absconded,  to  avoid  a 
charge  of  bigamy : — Held,  that  the  defendant  was 
entitled  to  security  for  costs.  Rogert  v.  Bangor,  ii 
DowL  P.C.  411. 

As  to  the  circumstances  under  which,  in  an  action 
against  magistrates,  the  Court  will  discharge  a  rule, 
calling  on  the  plaintiff  on  the  record,  and  a  third 
party,  to  give  security  for  costs:  as  to  the  latter, 
without  costs;  as  to  the  former  with  costs,  to  be 
costs  in  the  cause,  see  Heareey  or  Othome  v.  PecheU, 

8  Law  J.  Rep.  (n.b.)  C.P.  247 ;  5  Bing.  N.C.  466; 
7  Sc.  477. 

It  is  no  ground  for  increasing  the  amount  of  se- 
curity for  costs  fixed  by  the  Master,  that  the  antici- 
pated amount  of  costs  will  exceed  that  sum.  Kent 
v.  Poole,  7  Dowl.  P.C.  572. 

On  an  application  to  compel  a  plaintiff  to  give 
security  for  costs,  on  the  ground  of  his  residing  out 
of  the  jurisdiction  of  the  Court,  it  is  sufficient  if  the 
affidavit  states  a  6e/M^that  the  party  is  so  resident 

A  defendant  is  not  precluded  f^m  requiring  such 
security  by  his  having  obtained  time  to  plead  on  the 
terms  of  taking  short  notice  of  triaL 
^  A  plaintiff,  who  is  a  foreigner,  and  usually  re- 
sident abroad,  cannot,  whilst  actually  in  this  coun- 
try, be  compelled  to  give  security  for  costs.  Deio- 
ttig  V.  Harmon,  9  Law  J.  Rep.  (k.s.)  Exch.  58  ;  6  M. 
&  W.  131. 

The  Court  refused  to  compel  a  plaintiff  to  find 
security  for  costs  where  he  had  become  bankrupt 
after  issue  joined,  and  the  application  was  not  made 
until  after  the  certifioate  was  granted,  and  an  affi- 
davit stated  that  the  assignees  did  not  intend  to  in- 
terfere in  the  proceedings,  but  the  contrary.  Peck- 
am  or  Beekam  v.  Knight,  7  Law  J.  Rep.  (k.s.)  C.P. 
19 ;  4  Bing.  N.C.  74. 

The  Court  will  not  compel  a  plaintiff,  discharged 
as  an  insolvent  before  action  brought,  to  give  se- 
cun^  for  costs,  although  the  promissory  note  on 
which  the  action  has  been  brought,  appears  by  his 


schedule  to  be  held  by  a  creditor  for  whose  lynefit 
he  sues,  and  although  it  is  sworn,  that  he  (tlie  plain- 
tiff) has  no  interest  in  the  subject-matter  of  the 
action.  Wray  v.  Brown,  9  Law  J.  Rep.  (n.s.)  C.P. 
174;  6  Bing.  N.C.  271 ;  8  Sc.  557. 

(L)  Taxation. 

(a)  In  general 

In  taxing  costs,  the  Master  should  adhere  strictly 
to  established  rules,  without  reference  to  the  hard- 
ship of  any  particular  case. 

An  action  was  discontinued  after  issue  joined, 
and,  on  taxation,  the  Master  disallowed  to  the  de- 
fendant the  coats  of  copies  of  documents  requisite 
for  preparing  the  defendant's  case,  and  also  coun- 
sel's fees  for  consultations  upon  the  pleadings.  The 
Court  would  not  direct  a  review  of  the  taxation, 
though  the  case  was  one  of  importance  and  diffi- 
culty. Rwit  V.  Watton,  9  Law  J.  Rep.  (n.8.)  Exch. 
100 ;  s.  c  Rhis  v.  Hatton,  8  DowL  P.C.  164. 

Where,  in  an  action  of  trespass,  there  were  several 
defendants,  who  pleaded  severally,  one  of  whom  was 
found  guilty,  and  the  other  three  had  a  verdict  fi>r 
fhem  on  the  several  issues: — Held,  that  the  costa 
of  the  defendants  who  obtained  a  verdict,  might  be 
set  off  against  the  costs  of  the  plaintiff,  which  ^e 
was  entitled  to  as  against  the  one  defendant,  who 
was  found  g^ty,  notwithstanding  the  attorney's 
lien.  Lee  v.  Kendall,  5  Law  J.  Rep.  (n.8.)  K.B.  19 ; 
5N.&M.840;  s.  c  Zee*  v.  A^^,  3  Ad.  &  E.  707. 

The  defendant,  being  held  to  bail  for  the  amount 
of  a  bill  of  exchange,  paid  the  sheriff  the  sum  in- 
dorsed on  the  writ,  and  lOiL  for  costs,  under  the 
statute  43  Geo.  3,  c.  46,  s.  2,  but  neglected  to  per« 
feet  special  bail,  or  deposit  the  sum  in  lieu  of  bail 
under  the  statute  7  &  8  Geo.  4,  c  71,  s.  2,  and  the 
plaintiff  obtained  a  rule,  which,  upon  cause  shewn, 
was  made  absolute  for  taking  the  money  out  of 
court,  which  he  accordingly  did.  The  defendant 
obtained  a  rule,  calling  upon  the  plaintiff  to  shew 
cause  why  the  money  taken  out,  with  a  further  sum 
of  lOL  paid  into  court,  should  not  be  deemed  equi- 
valent to  putting  in  and  perfecting  special  bail, 
which  rule,  upon  discussion,  was  discharged.  No- 
thing was  said  about  costs  in  either  of  these  rules. 
Finally,  the  defendant  obtained  a  rule  for  deliver- 
ing up  the  bill  of  exchange,  on  which  the  litigation 
arose,  and  the  payment  of  the  lOL  in  the  hands  of 
the  officer,  upon  payment  of  interest  on  the  said  bill, 
with  costs  to  be  taxed  by  the  officer.  Upon  taxa- 
tion of  costs,  the  Master  having  refused  to  allow 
the  plaintiff  his  costs  on  either  of  the  three  rules,— 
Held,  that  he  was  right  in  refudng  him  the  costs 
of  the  rule  for  taking  the  money  out  of  court, 
and  of  shewing  cause  against  the  rule  for  coniidtt- 
ing  the  sums  paid  in  equivalent  to  putting  in  and 
perfecting  special  bail,  inasmuch  as  those  rules 
were  not  to  be  considered  as  in  the  course  and  pro- 
gp%ss  of  the  cause — consequently,  upon  these  points 
the  taxation  should  not  be  reviewed :  but  that  the 
plaintiff  was  entitled  to  the  costs  of  the  rule  for 
delivering  up  the  bill  of  exchange,  both  by  the 
terms  of  the  rule,  and  because  it  was  obtuned  and 
drawn  up  for  the  benefit  of  the  defendant ;  and  con- 
sequently, upon  this  point,  that  the  taxation  should 
be  reviewed,  ffanah  v.  Willis,  8  Law  J.  Rep.  (N.8.) 
C.P.  233 ;  5  Bing.  N.C.  385 ;  7  Sc  857. 

Where  the  plaintiff's  declaration  consisted  of  nine 
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QOontB)  and  a  yerdiot  wafl  deliveMd  generally  for 
him,  but  the  learned  Judge,  before  whom  the  cause 
was  tried,  upon  an  application  being  made  to  him, 
ordered  the  verdict  to  be  entered  for  the  defendant 
on  seven  of  the  counts ;  and  that  upon  the  two  other 
counts,  which  he  deemed  decisive  ox  the  merits  of  the 
case,  and  which  went  to  the  whole  iigury  complained 
of,  to  stand ;  and  the  officer,  on  taxation,  allowed 
the  defendant  the  coats  of  the  counts  thus  entered 
for  him,  and  deducted  them  &om  the  general  costs 
allowed  to  the  plaintiff: — Held,  that  such  taxation 
was  correct,  and  the  pasUa  should  not  be  altered. 
Newttm  V.  HarLmd,  7  Law  J.  Hep.  (n.b.)  C.P.  185 1 
6DowLP.C.  64i. 

The  Court  will  not  require  the  Master  to  review 
his  taxation  unless  they  see  clearly  that  he  has  come 
to  a  wrong  conclusion  m  that  which  he  has  done. 

Therefore,  where  a  cause  was  referred  to  the  de- 
cision of  an  arbitrator,  the  costs  of  the  cause  to  abide 
the  event  of  the  award;  and  it  was  doubtful,  on  the 
face  of  the  award,  whether  the  arbitrator  intended  to 
find  for  the  plaintiff  generally,' including  the  issues 
joined  on  a  special  count,  or  on  the  general  count 
only,  and  the  Master  having  heard  a  statement  of 
the  facts  and  evidence  submitted  to  the  arbitrator, 
came  to  the  conclusion,  that  the  arbitrator  intended 
to  find  generally  for  the  plaintifi^  and  taxed  the  costs 
aeooidingly;  the  Court  refused  to  send  back  the 
case  for  a  review  of  the  taxation.  Rennie  v.  MilU^ 
8  Law  J.  Kep.  (n.8.)  C.P.  148 ;  5  Bing.  N.C.  249 ;  7 
Sc276. 

Proceedings  in  an  action  for  unliquidated  da- 
mages were  stayed  by  Judge's  order,  on  payment 
of  1  ]  iL,  and  costs  to  be  taxed  by  the  Master : — Held, 
that  costs  were  to  be  allowed  according  to  the  re- 
duced scale,  and  that  the  Master  had  no  discretion 
in  this  respect  Cook  v.  Huni,  8  Law  J.  Kep.  (n.b.) 
Exch.  216;  5M.&W.  16L 

Where  two  defendants  in  trespass  sever  in  plead- 
ing, but  plead  the  same  pleas,  all  going  to  the  whole 
action,  and  one  succeeds  upon  all  the  issues,  the 
other  upon  one  only,  each  defendant  is  entitled  to 
his  ex  parte  costs  of  the  issues  on  which  he  has  suc- 
ceeded, and  an  aliquot  part  of  the  joint  costs,  un- 
less the  Master  is  satisfied  that,  bv  reason  of  special 
circumstances,  less  ought  to  be  allowed  to  either. 

Where  defendants  appeared  by  separate  attorneys 
and  counsel,  but  the  attorneys  were  members  of  the 
same  firm,  and  the  briefs  and  evidence  substantiaUy 
the  same,  the  Master  taxed  the  costs  as  if  the  par- 
ties had  appeared  by  the  same  attorney ;  it  was  ad- 
mitted, that  the  taxation,  in  that  respect,  could  not 
be  disturbed.  Gambrell  v.  Falmouth  (Earl),  5  Law 
J.  Rep.  (n.8.)  K.B.  253 ;  5  Ad.  &  £.  403 ;  6  N.  &  M. 
859. 

In  an  action  of  covenant,  where  the  defendant 
suffered  judgment  by  default,  and  the  damages  as- 
sessed were  under  20A,  and  the  officer  taxed  the 
costs  according  to  the  lower  scale  of  taxation,  the 
Court  refused  to  interfere,  for  the  purpose  of  com- 
peUing  him  to  tax  according  to  the  usual  manner. 

Semble — ^That  the  case  of  a  judgment  by  default 
is  not  within  the  directions  to  taxing  officers  as  to 
all  wriU  issued  after  the  15th  of  March  1834. 
Hooper  or  HooppeU  v.  Leigh,  5  Law  J.  Rep.  (n.8.) 
C.P.  268 ;  5  DowL  P.C.  40. 

In  an  action  on  a  bill  of  exchange,  which  had  been 
tiled  as  an  undefended  cause  at  the  Assizes  at 


Ouildford,  held,  that  the  Prothonotary  was  not  jus- 
tified in  taxing  the  costs  as  if  the  cause  had  been 
tried  in  London:  but  that  if  there  was  aiiytbing 
harsh,  oppressive,  or  unusual,  in  the  conduct  of  the 
plaintifif  the  officer  might  refer  the  matter  to  tho 
Court  Beere  or  Vere  v.  Moore,  6  Law  J.  Rep.  (n.8.) 
C.P.  7 ;  5  Bing.  N.C.  261 ;  5  DowL  P.C.  367. 

Where,  in  an  action  for  libel,  the  defendant  suc- 
ceeded on  the  general  issue,  and  the  plaintiff  on 
several  pleas  of  justification: — Held,  that,  in  the 
taxation  of  costs,  the  Master  was  right  in  allowing 
the  plaintiff  the  expenses  of  witnesses  taken  down 
to  disprove  the  matters  of  justification.  Spencer  v. 
Hamerion,  5  Law  J.  Rep.  (n.8.  )  K.B.  1 14 ;  4  Ad.  &  £. 
413;  6N.&M.22. 

In  an  action  of  debt,  the  plaintiff  declared  in  one 
count  for  work  and  labour,  and  in  another  for  goods 
sold  and  delivered.  To  the  latter  count,  the  de- 
fendant pleaded  that  he  was  never  indebted,  except 
in  a  certain  sum,  and  as  to  that,  a  payment  into 
court  Upon  the  first  count,  a  verdict  was  found 
for  the  defendant,  and  the  plaintiff  had  a  verdict 
upon  the  second,  with  nominal  damages,  as  it  ap- 
peared to  the  jury  that  the  defendant  was,  at  some 
time,  indebted  to  the  plaintiff  in  a  larger  sum  than 
that  which  he  paid  into  court  Upon  the  taxation, 
the  officer  allowed  the  defendant  the  general  costs 
of  the  cause,  deducting  those  of  the  count  on  which 
the  verdict  was  found  against  him,  under  the  im- 
pression that  the  charge  for  work  and  labour,  on  4ihe 
count  for  which  the  defendant  had  a  verdict,  was 
the  important  question  in  the  cause: — Held, that 
he  was  wrong  in  so  doing,  and  a  rule  for  the  review 
of  his  taxation  was  made  absolute.  Ernest  v.  Browne, 
6  Law  J.  Rep.  (n.s.)  C.P.  312 ;  5  Dowl.  P.C.  637. 

Under  the  93rd  rule  of  Hilary  term,  2  Will  4,  the 
plaintiff  is  entitled  to  set  off  the  costs  of  a  discharged 
rule  to  deliver  up  the  bail-bond  to  be  cancelled 
ag^nst  the  costs  of  a  judgment  as  in  ease  of  a  non- 
suit HoUday  v.  Lawee,  6  Law  J.  Rep.  (n.b.)  C.P. 
237;  3  Bing.  N.C.  774;  4  Sc.  354;  5  Dowl.  P.C. 
636. 

The  costs  of  a  writ  of  inquiry  executed  before  the 
sheriff,  (on  a  judgement  steered  by  default  in  an 
action  of  coyenant,  in  which  unliquidated  damages 
were  sought  to  be  recovered,)  where  the  damages 
are  assessed  at  less  than  202.,  are  not  to  be  taxed  on 
the  reduced  scale,  annexed  to  the  order  of  the  15th 
of  March  1834,  but  in  the  ordinary  manner.  Croft 
V.  Miller,  6  Law  J.  Rep.  (n.8.)  C.P.  331;  3  Bing. 
N.C.  975 ;  5  Sc.  142. 

The  taxation  of  costs  where  a  copy  of  the  bill  of 
costs,  and  the  affidavit  of  Increase  have  not  been 
delivered  with  the  notice  of  taxation,  pursuant  to  the 
rule  of  Michaelmas  term,  1  WilL  4,  No.  10,  is  irre- 
gular, unless  the  party  waive  it  by  attendance  or  other- 
wise. WiUcint  V.  Perkins,  6  Law  J.  Rep.  (n.b.)  Exch. 
77  ;  2  M.  &  W.  315;  s.  c.  WUetrn  v.  Parkins,  5 
DowL  P.C.  46  L 

The  costs  given  to  a  mortgagee  by  7  Geo.  2,  c.  20, 
8. 1,  where  the  mortgagor,  in  an  action  of  ejectment 
brings  principal  and  interest  into  court,  are  to  be 
taxed  as  between  party  and  party,  and  not  as  be- 
tween attorney  and  client  Doe  d.  Caps  v.  Caps,  6 
Law  J.  Rep.  (n.s.)  C.P.  237 ;  3  Bing.  N.C.  768  ;  4 
Sc.468;  5  Dowl.  P.C.  634. 

Charges  for  business  done  by  an  attorney  in  pro- 
curing the   acknowledgments  of  married  W(mien, 
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under  3  &  4  1^11.  4,  c.  74,  (for  ihe  abolition  of 
fines  and  recoveries,)  and  in  inrolling  the  certifi- 
cates, held  not  to  be  charges  at  law  or  in  equity,  so 
as  to  render  the  bill  taxable.  In  rt  Brans<mt  6  Law 
J.  Rep.  (n.8.)  C.P. 238 ;  8  Bing.  N.C.  788 ;  4  Sc  639 ; 
6Dowl.  P.C.628. 

Where  a  writ  was  indorsed  pursuant  to  2  Reg. 
Gen.  Hilary-  term,  2  Will.  4,  vrith  a  certain  amount 
of  debt  and  costs,  and  that  amount,  together  with 
fire  shillings  more,  was  paid  within  the  four  days 
prescribed  by  the  rule,  and  more  than  one-sixth  of 
the  costs,  including  the  five  shillings,  was  disallowed 
on  taxation: — Held,  not  within  the  rule;  and  there- 
fore the  defendant  was  not  entitled  to  the  costs  of 
taxation  under  it    Ward  v.  Greggf  6  Dowl.  P.C.729. 

During  the  term,  parties  are^und  to  attend  the 
Master  at  Wettminster  for  the  purpose  of  taxing 
costs. 

A  notice  of  continuance  given  on  Saturday  even- 
ing to  attend  and  proceed  with  the  taxation  at  twelve 
o'clock  on  the  following  Monday  at  Westminster, 
was  held  sufficient  BltJce  v.  Warrent  9  Law  J.  Rep. 
(n.8.)  Exch.  1 36 ;  6  M.  fir  W.  161. 

The  costs  of  a  witness,  who  attends  at  a  trial  to 
prove,  translate,  and  explain  ancient  public  docu- 
ments, are  not  within  the  rules  Hilary  term,  2  Will. 
4,  r.  6,  or  Hilary  term,  4  Will.  4,  r.  20,  and  are 
rightly  allowed  by  the  Master.  Bastard  v.  Snuth^  8 
LawJ.Rep.(N.s.)Q.B.242;  10Ad.&£.218;  2P. 
&  D.  463. 

A  plaintiff  in  ejectment  having  recovered  a  judg- 
ment for  his  costs,  saiTered  a  year  to  elapse  without 
suing  out  a  scire  faciaSf  and  tiien  issued  an  execu- 
tion which  was  set  aside,  wiUi  costs,  on  the  ground 
that  no  scire  facias  had  issued  t  —Held,  that  the 
plaintiff  could  not  insist  upon  setting  off  the  costs  of 
the  cause  against  the  defendant's  costs  on  setting 
aside  the  execution.  Doe  d.  Stephens  or  Stevens  v. 
Lordy  8  Law  J.  Rep.  (k.8.)  aS.  97 ;  7  Ad.  &  £.  614; 
1  P.  8c  D.  889. 

Where  the  writ  is  issued  for  a  sum  above  20^, 
and  before  execution  the  plaintiff  gives  the  defen- 
dant credit  for  a  cross  demand,  which  has  not  been 
pleaded,  and  thereby  reduces  the  debt  to  a  sum 
under  20/.,  the  Master  should  tax  the  costs  upon  the 
reduced  scale.  Savage  v.  Lipscombef  6  DowL  P.C. 
386. 

The  rule  for  referring  it  to  the  Master  to  tax  the 
costs  of  taxation  against  an  attorney,  is  absolute  in 
the  first  instance ;  and  the  form  of  that  rule  is,  that 
the  attorney  shall  pay  the  costs  when  taxed  to  his 
client. 

An  attorney  must  pay  the  costs  of  taxation,  if 
more  than  one-sixth  is  taxed  off,  although  his  client 
has  not  paid  the  amount  of  the  taxed  costs.  Neale 
V.  Postlethwaite,  8  Dowl.  P.C.  100. 

Where  a  defendant  obtains  an  order  to  stay  pro- 
ceedings on  payment  of  debt  and  costs,  allowing 
the  costs  of  entering  and  passing  the  record,  is  a 
matter  entirely  within  the  Master's  discretion.  Keen 
v.  Smith,  5  Dowl.  P.C.  286. 

(6)  Attomies'  BilU. 

The  Court  have  no  authority,  on  the  application 
of  an  attorney,  to  refer  the  bills  of  another  attorney 
for  agency  charges,  to  the  officer  for  taxation,  as  the 
words  of  the  6th  section  of  the  1 2  Geo.  2,  c.  13,  take 
such  bills  out  of  the  operation  of  the  2  Geo.  2,  c  28, 


8. 28,  and  leave  attomies,  when  their  bills  of  oosts  ass 
the  subject  of  dispute,  to  pursue  their  remedy  in  the 
ordinary  manner.  Weymotiik  v.  Knipe,  6  Law  J.  Rep. 
(N.8.)C.P.61;  3  Bing.  N.C.  887;  3  Sc  764;  5  DowL 
P.C.  496. 

Where  an  uncertificated  bankrupt  brought  an  ac- 
tion for  work  and  labour,  &c  as  a  builder,  which 
was  referred,  and  the  arbitrator  awarded  in  favour 
of  the  plaintiff  and  the  assignees  claimed  the  sum 
awarded, — ^upon  an  interpleader  rule  obtained  by 
the  defendant, — Held,  that  the  assignees,  to  be  en- 
titled to  the  benefit  of  the  award,  must  satisfy  the 
lien  of  the  bankrupt's  attorney  for  his  costs  in  the 
action  and  reference.  Jones  v.  TttmbuU,  6  Law  J. 
Rep.  (N.8.)  Exch.  166;  2  M.  &  W.  601;  6  DowL 
P.C.  691. 

Where  the  London  agent,  an  attorney  of  this 
court,  was  the  attorney  on  the  record,  and  conducted 
all  the  business  of  the  suit  in  town  in  his  own  name, 
and  corresponded  with  the  country  attorney  respect- 
ing the  suit : — Held,  that  the  plaintiff  who  had  ob- 
tained a  verdict,  was  entitled  to  recover  from  the 
defendant  the  costs  incurred  by  him  in  employing 
the  country  attorney,  who  was  not  an  attorney  of 
this  court 

Semble—The  statute  2  Geo.  2,  c.  28,  s.  10,  does 
not  apply  to  cases  where  a  country  attorney  employs 
an  agent  in  town,  who  conducts  the  business  in 
court  and  in  London.  Jones  Y.Jones,  6  Law  J.  Rep. 
(N.8.)  Exch.  88 ;  2  M.  &  W.  323 ;  6  DowL  P.C.  474. 

Judgment  upon  a  demurrer  is  not  a  rule,  order, 
town  posiea,  or  inquisition,  where,  accordinff  to  the 
rule  in  the  Exchequer,  of  Mich,  term,  1  WilL  4,  the 
delivery  t^  a  bill  of  costs  is  required  before  taxation. 

Therefore,  the  Court  refused  to  set  aside  a  judg- 
ment on  demurrer  for  irregularity,  because  no  inll 
had  been-  delivered,  but  referred  the  bill  to  be  re- 
taxed  ;  the  party  to  refund  if  he  had  been  allowed 
too  much.  Taylor  v.  Murray,  7  Law  J.  Rep.  (n.8.) 
Exch.  68;  3  M.  fie  W.  141;  6  DowL  P.C.  80. 

Though,  upon  taxation  of  an  attorney's  costs, 
under  2  Geo.  2,  c.  23,  s.  23,  a  less  sum  than  one- 
sixth  has  been  struck  off*,  the  Court  will  not  order 
the  costs  of  taxation  to  be  paid  by  the  other  party 
to  the  attorney,  if  he  has  wilfully  inserted  in  his 
bill  items  that  he  knew  ought  never  to  have  been 
charged.  Holdemess  v.  Barkworth  or  Bark$pith,  7 
Law  J.  Rep.  (n.s.)  Exch.  107;  3M.fi^W.341;  6 
DowL  P.C.  892. 

Where  an  attorney's  bill  is  delivered  one  month 
before,  and  no  order  for  taxation  obtained  till  after 
action  brought,  the  defendant  is  not  entitled  to  the 
costs  of  taxation,  although  the  Master  reduces  the 
bill  bv  more  than  one-sixth.  Robinson  v.  Powell,  9 
Law  J.  Rep.  (n.8.)  Exch.  17 ;  6  M.  fie  W.  479. 

Where  a  defendant  obtains  an  order  for  the  taxa- 
tion of  an  attorney's  bill,  with  the  usual  undertaking 
to  pay  what  shall  be  found  to  be  due,  the  Court  will 
not  permit  him  to  dispute  his  liabUity  on  the  ground 
that  the  work  done  was  useless.  Walker  v.  Rogers, 
5  Law  J.  Rep.  (n.8.)  Exch.  249. 

An  attorney  having  arrested  the  defendant  for 
200L,  due  on  his  bill  of  costs,  the  bill  was  referred 
to  the  Master  to  be  taxed,  on  the  usual  undertaking 
by  the  defendant  to  pay  what  should  be  due.  The 
Master  found  about  140^  to  be  due,  disallowing  cer- 
tain expenses  actually  incurred  by  the  plaintiff  for 
the  defendant,  but  wluch  it  was  held  by  the  Master 
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oodld  not  be  legally  chaiged.  The  mm  disallowed 
on  tbat  account  nearly  made  up  the  difference.  The 
Coart  refused  to  allow  the  defendant  his  costs  in 
consequence  of  so  large  a  reduction  of  the  plain- 
tiff* s  bill,  the  defendant  havii^  made  no  provision 
for  this  Implication  in  his  reference  to  the  Master. 

QMBre — Whether  thecUtute  43  Geo.  8,  c  46, 
would  have  been  applicable  to  this  case. 

Quare — Whether  the  Court  has  any  common  law 
jurisdiction  over  the  attorney  in  such  a  case  as  this. 
Watkiiu  v.  Mahon,  5  Law  J.  Rep.  (m.s.)  Ezch.  247 ;  1 
M.  &  W.  722 ;  5  Dowl.  P.O.  178 ;  1 T.  &  0. 1023. 

A  Judge  at  chambers  has  jurisdiction  to  compel 
an  attorney  to  pay  the  costs  of  taxation,  where  more 
than  one- sixth  has  been  taxed  off  his  bilL  Syket  y. 
AtCUse,  8  DowL  P.O.  146. 

Where  a  party  has  employed  an  attorney,  who 
has  not  taken  out  his  certificate  without  knowing 
that  he  is  uncertificated,  if  he  succeeds  in  the  cause 
he  is  entitled  to  his  costs  against  the  opposite  party, 
if  he  has  made  advances  to  his  attorney  to  an  amount 
sufficient  to  cover  the  taxed  costs. 

Where  an  action  is  brought  for  an  attorney's  bill, 
which  before  trial  is  reduced  <m  taxation  by  less 
than  one-sixth,  and  the  defendant  afterwards  suc- 
ceeds in  the  cause  on  a  plea  of  set-off,  the  latter  is 
not  entitled  to  the  costs  of  the  taxation  as  costs  in 
the  cause.   Wilson  v.  Knapp,  8  DowL  P.C.  426. 

(M)  Payment,  how  enforced. 

Where  the  attorney  in  the  cause  is  entitled  to  costs 
when  received,  an  attachment  for  non-payment 
thereof,  pursuant  to  the  Master's  allocatur,  will  be 
granted  on  a  demand  by  him,  without  a  letter  of 
attorney,  although  the  allocatur  directs  the  costs  to 
be  paid  to  the  party,  omitting  the  words  "  or  his 
attorney."  Mason  v.  WkiUhouse,  7  Law  J.  Rep^  (n.8.) 
C.P.  295 ;  4  Bing.  N.C.  692;  6  Sc.  246 ;  6  DowL  602. 

An  attachment  will  not  ■  lie  for  non-payment  of 
costs,  which  have  been  demanded,  not  by  the  attor- 
ney in  the  cause,  but  by  a  person  whom  he  autho- 
rizes to  receive  tiiem  for  him.  Clark  v.  Dignum,  7 
Law  J.  Rep.  (N.S.)  Exch.  64 ;  3  M.  &  W.  819. 

To  bring  a  party  into  contempt  for  non-payment 
of  costs,  pursuant  to  the  Master's  allocatur,  a  copy 
of  the  rule  and  allocatur  must  be  left  with  the  de- 
fendant DaUon  v.  Tueker,  6  DowL  P.C.  550. 

The  demand  of  costs  on  the  Master's  aUocatiur 
may  be  made  by  the  attorney  in  the  cause.  Cox  v. 
Salmon.  6  Law  J.  Rep.  (n.s.)  Exch.  23 :  2  M.  &  W. 
127. 

Where  the  Master's  allocatur  directed  costs  of 
the  postponement  of  the  trial  to  be  paid  <<  to  the 
plaintiff," — Held,  that  as  these  were  costs  in  the 
cause,  which  the  plaintiff^s  attorney  was  entitled  to 
demand  and  receive,  a  demand  by  such  attorney 
was  sufficient  whereon  to  ground  an  attachment 
for  non-payment  Inman  v.  HiUf  7  Law  J,  Rep.  (n.8.) 
Exch.  201 ;  4  M,  &  W.  7. 

^  It  is  not  necessary  for  an  attorney  to  deliver  a 
bill  to  another  attorney,  in  pursuance  of  stat  8  Jac  1, 
c  7,  s.  1,  before  commencing  an  action  against  him 
for  business  done  as  his  agent  HiU  v.  Sydney,  7  Law 
J. Rep. (n.8.) as. 87;  7Ad.&E.956;  8N.&P.  161. 

(N)  Admi&altt  Costs. 

Costs  against  the  assignee  of  the  owner  (who  in- 
tervened) not  given.  TheKemmrsky  Casik,  8  Hag.  9. 


In  an  action  entered  in  November,  for  salvage 
rendered  in  April  by  a  lieutenant  of  a  coast  guard 
station,  and  four  of  his  boatmen,  a  tender  of  50t 
pronounced  for :  and  the  salvors  (who  were  resident 
out  of  the  jurisdiction  of  the  Court,)  being  condemned 
in  50/L  nom.  exp.,  the  sum  paid  into  the  registry  by 
the  owners,  as  the  tender,  was  directed  to  be.paid  out 
to  them  in  discharge  of  costs.  The  Clifton,  3  Hag. 
117. 

(O)  In  Criminal  Cases. 

Under  stat  7  Geo.  4,  c.  64,  s.  22,  the  Court  may 
in  cases  of  felony  allow  the  costs  of  the  prosecutor 
and  witnesses,  though  they  are  not  under  recogni- 
zances. Reginay.  Butterwick, 2 M.  &  R.  196.  [Parke] 

An  indictment  for  an  indecent  assault  and  ex- 
posure of  the  person  to  A  B,  with  an  intent  to  incite 
ikim  to  unnatural  practices,  is  not  within  the  7  Geo. 
4,  c  64,  B.  28,  and,  therefore,  the  prosecutor  is  not 
entitled  to  his  costs  firom  the  county.  JUgina  v.  John, 
7  Law  J.  Rep.  (n.s.)  M.C.  92. 

The  prosecutor  in  a  case  of  perjury,  who  has  in- 
cluded his  name  in  a  subpcena,  is  entitled  to  his 
costs  as  a  prosecutor,  though  he  is  not  bound  over 
to  prosecute  by  a  magistrate^  and  he  is  not  limited 
to  his  expenses  incurred  as  a  witness  only.  Rex  v. 
Sheenng,  7  C.  &  P.  440.  [Park  and  Coleridge] 

Under  stat  5  &  6  W.  &  M.  c  11,  s.  3,  if  adefendant 
be  indicted  on  two  dif!erent  counts,  and  remove  the 
indictment  by  certiorari,  and  be  convicted  on  one 
count,  and  acquitted  on  the  other,  he  is  liable  only 
for  the  costs  incident  to  the  first  Regina  v.  Hawdon, 
llAd.&£.148;  8P.&D.44. 

Where  an  indictment  has  been  preferred  at  the 
Quarter  Sessions,  and  removed  by  certiorari  into  the 
Queen's  Bench,  that  Court  has  power  under  6  &  6 
WilL  4,  c  50,  s.  98,  to  award  to  the  prosecutor 
costs  incurred  previous  to  the  removal  of  the  in- 
dictment, if  the  defence  has  been  frivolous  or  vex  • 
atious  in  the  opinion  of  the  Judge  trying  the  cause.'^ 
Regina  v.  Preston  (Inhabitants),  7  DowL  P.C.  593. 

If  an  indictment  against  several  defendants  is 
removed  by  certiorari  into  the  King's  Bench,  with- 
out the  consent  of  one,  he  cannot  be  compelled  to 
pay  the  costs  of  the  trial,  although  he  may  have 
appeared  and  pleaded  to  the  indictment,  and  been 
tried  on  it  Rex  v.  HasseU,  5  DowL  P.C.  531. 

Hie  sureties  of  a  defendant,  on  the  removal  of  an 
indictment  for  a  misdemeanour  by  certiorari  from 
the  Quarter  Sessions,  are  liable  to  pay  the  prosecu- 
tor's costs,  although  there  is  no  undertaking  to  that 
effect  in  the  recognizance,  or  direct  provision  to  that 
effect  in  the  5  W.  &  M.  c.  11,  s.  3.  ReJt  v.  Bezant,  7 
DowL  P.C.  680. 

The  entire  order  of  a  court,  to  pay  the  expenses 
of  a  prosecution,  made  under  the  7  Geo.  4,  c  64,  s.  26, 
must  be  served  on  the  county  treasurer. 

Where  the  order  made  was  to  pay  an  aggregate 
sum,  the  details  being  amiexed,  and  the  attorney 
tore  off  the  paper  containing  the  details : — Held,  that 
the  treasurer  was  justified  in  refusing  to  pay.  Regina 
v./oRe«,2M.C.C.  171. 

2.  IN  EQUITY. 

(A)  In  general. 

The  costs  of  all  parties  ought  to  be  paid  out  of  the 
residue  where  the  will  is  obscurely  worded.  MUler 
y.  Rowan,  6  C.8i¥.  99. 
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A  modoti  had  been  refuted^  and  a  peHtion  dls- 
miaaed,  with  costa,  payable  by  the  plaintiiE  The 
defendanta,  who  were  executon,  had  defended  sepa- 
rately, and  the  Master  had  allowed  two  sets  of  costa. 
A  petition  praying  that  it  might  be  declared,  that  one 
set  of  costa  only  ooght  to  have  been  allowed,  was 
refused,  with  costs.  Ommt  t.  Tttylar,  7  Law  J.  Rep. 
(R.8.)  Ch.  2. 

The  fees  to  be  taken  in  the  Master's  and  Regis- 
trar's office,  settled  by  an  order  of  23rd  of  Feb.  1887. 
6  Law  J.  Rep.  (K.a.)  Ch.  11 1 ;  1 K.  t. 

In  a  decree  in  a  second  suit  only,  it  is  imptoper 
to  order  the  costs  of  that  suit  to  be  paid  out  or  funds 
in  a  former  suit,  and  that  too  without  regard  to  the 
coats  in  the  former  suit,  which  constituted  the  first 
lien  and  claim  on  those  Ainds.  TtufUtr  t.  Southgate, 
8  Law  J.  Rep.  (N.i.)  Ch.  137 ;  4  M.  &  Cr.  208. 

As  a  general  rule,  the  coats  of  the  cause  shonld 
follow  the  result  of  the  cause,  but  an  exception  will 
be  made  where  a  party  has  established  his  object 
by  means  of  an  unnecessary  degpree  of  litigation. 
MilUngton  ▼.  Fox,  8  M.  &  Cr.  888. 

The  Court  has  no  authority  to  make  an  order 
adreraely  with  regard  to  the  coats  of  proceedings 
before  the  Attorney  General,  not  under  ita  direction 
or  sanction.  Attorney  General  v.  Harper,  8  Law  J. 
Rep.  (n.8.)  Ch.  12. 

Costs  incurred  in  an  inquiry  into  a  matter  of  fact, 
where  the  question  in  the  cause  might  have  been 
first  decided  by  demurrer,  directed  to  be  home  as  to 
each  party  by  themselves.  Shaw  v.  LawUei,  5  C.  & 
F.129. 

Where  the  Court  sees  that  a  suit  cannot  eifiHstaally 
be  brought  to  a  hearing  without  certain  parties,  it 
will  visit  the  costs  arising  firom  the  defect  of  parties 
upon  the  party  by  whom  the  defect  was  occasioned, 
whether  tne  objection  for  want  of  partiea  be  taken 
by  the  answer  or  not  Bailey  v.  Dennett,  8  Y.  &  C.  459. 

Upon  the  construction  of  a  railway  act,  held,  that 
the  costs  given  by  the  act  in  relation  to  the  payment 
of  certain  dividends,  had  reference  to  the  costs  of 
obtaining  the  order  for  payment,  and  not  to  the  costs 
of  the  payment  itselfl  Ex  parte  Athorpe,  8  Y.  &  C. 
890. 

The  Court,  although  the  merits  of  the  case  ap- 
peared to  be  considerably  in  the  plaintiff's  favour, 
refused  to  allow  him  to  dismiss  his  bill,  without 
costs,  he  having  filed  the  bill  with  knowledge  of  the 
defendant's  embarrassed  circumstances,  and  having 
prosecuted  the  suit  after  receiving  notice  of  the  de- 
fendant's bankruptcy.  Suckling  v.  Maddotki,  8  Y.  & 
C.  282. 

Relief  being  granted  on  a  ground  not  set  out  in 
the  pleadings,  the  Court  refused  to  give  costs.  Leach 
V.  Way,  6  Law  J.  Rep.  (k.8.)  Ch.  100. 

(B)  Dbfsxoant's  Right  a3u>  Liabiutt. 

It  not  being  clear,  whether  the  legal  estate  in  the 
realty  passed  by  the  codicil  of  the  survivor  of  the 
two  trustees,  or  descended  to  his  heir,  the  costs  of 
making  such  heir  a  party  to  a  suit,  brought  by  the 
executors  of  snch  surviving  trustee  against  the  ceetut 
que  irutti,  were  given  to  the  plaintiff  Greenwood  v. 
Wdkrford,  8  Law  J.  Rep.  (m.s.)  Ch.  338;  1  Bea.  576. 

A  plaintiff,  who  enters  into  evidence  to  prove  facts 
clearlv  admitted  bv  the  answer,  must  pay  the  costs, 
though  he  succeed  in  the  suit  Booth  v.  Booth,  1 
Bea.  130. 


A  bill  was  amended,  and  a  large  part  of  the  re- 
lief prayed  by  the  original  bill  struck  out;  but  the 
original  bill  was  firamed  and  the  amendments  made 
honA  Jlde,  and  not  vexatioualy  or  oppreasivelv : — 
Held,  that  it  was  not  a  case  in  which  the  plamtifiT 
would,  on  motion,  be  ordered  to  pay  the  coats  occa- 
sioned by  so  much  of  the  original  bill  as  had  been 
abandoned.  Monck  v.  TankerviUe  {Earl),  8  Law  J. 
Rep.  (n.8.)  Ch.  868 ;  10  Sim.  284. 

A  plaintiff  having  by  an  amended  bill  abandoned 
part  of  the  reUef  prayed  by  his  original  bill,  the 
Court  referred  it  to  the  Maater,  upon  motion  by  the 
defendant,  to  tax  the  additional  costs  which  had 
been  occasioned  by  so  much  of  the  plaintiiTs  claim 
as  had  been  so  abandoned,  and  ordered  the  costa 
when  taxed  to  be  paid  by  the  plaintiff.  Strickland 
V.  Strickland,  9  Law  J.  Rep.  (M.a.)  Ch.  892. 

A  party,  against  whom  adecree  to  account  had  been 
made,  died ;  and  a  bill  was  filed  againat  his  represen- 
tatives to  continue  the  accounta.  The  representatives 
submitted  by  their  answer,  whether  certain  legateea 
were  not  necessary  parties.  Those  legatees,  having 
been  made  partiea  by  amendment,  stated  by  their 
answer,  that  their  legaciea  had  been  paid.  The  bill 
waa  dismissed,  as  against  them,  witii  coeta,  to  be 
paid  by  the  plainti^  who  was  to  have  them  over 
againat  the  repreaentativea.  Trevelyan  v.  Charter,  6 
Law  J.  Rep.  (n.s.)  Ch.  274. 

The  attorney  for  the  defendants  having  been  ex- 
amined  as  their  witness,  and  having  made  certain 
acandalous  and  impertinent  statements  in  hia  depo- 
aition  in  reply  to  the  laat  interrogatory,  waa  com- 
pelled to  pay  the  costs  of  expunging  it 

Semble^^thuX  the  examiner  is  not  liable  for  the 
costs  of  expunging  scandalous  and  impertinent  mat- 
ter from  depositions  made  in  answer  to  specific  in- 
terrogatories, nor  fh>m  depositions  made  in  answer 
to  the  laat  interrogatory,  where  the  witness  is  an 
attorney  in  tiie  cause.  Gude  v.  Mw^ford,  2  Y.  &  C. 
446. 

A  cause  came  on,  and  was  ordered  to  stand  over 
for  want  of  parties.  It  was  brought  on  a  second 
time,  when  the  allegations  and  atatements  in  the 
bill  were  found  ao  d^ective  aa  to  prevent  the  Court 
making  a  decree,  and  the  suit  was  again  defective 
for  want  of  parties.  The  Court  gave  the  plaintiA 
leave  to  set  tiie  record  right,  but  only  on  the  terms 
of  their  paying  the  defendants  the  costs  of  the  for- 
mer and  the  present  hearing.  Bierdermann  r/Sey^ 
mour,  1  Bea.  594. 

If  a  plea  to  the  whole  bill  be  allowed  on  argu- 
ment, and  the  plaintiff  then  undertake  to  reply,  the 
taxed  costs  of  the  suit  will  be  reserved,  but  the 
plaintiff  must  pay  to  the  defendant  the  taxed  costs 
of  the  plea.  Fry  v.  Richardson,  9  Law  J.  Rep.  (n.b.) 
Ch.171. 

After  a  third  answer  has  beeirreported  insufficient, 
if  the  Maater  has  not  under  the  Order  of  the  I9th  of 
December  1833,  certified  by  whom  and  in  what  pro- 
portions the  costs  ought  to  be  borne,  the  plaintiff  may, 
under  the  Order  of  the  10th  of  April  1828,  movethat 
the  defendant  be  ordered  to  pay  the  coeta  occasioned 
by  the  insufficiency  of  the  answers. 

The  28th  Order  of  April  1828,  applies  only  to 
cases  where  no  application  has  been  made  or  direc- 
tion given,  with  respect  to  the  costs  occasioned  to 
the  plaintiff  by  the  insufficiency  of  the  answer. 
Poole  V.  Gordon,  8  Law  J.  Rep.  (m.8.)  Ch.  265. 
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Held,  tikat  the  defendants  were  not  liable  to  the 
coits  of  a  reference.  Chtde  t.  Mun^ord,  2  Y.  &  C. 
446. 

A  party  who  claimed  before  suit,  and  disclaimed 
afterwards,  must  pay  tlie  costs  of  rebutting  state- 
ments in  his  answer,  made  for  the  purpose  of  defend- 
ing him  firom  costs.     Deacon  v.  Deacon,  7  Sim.  978. 

Where  a  person  who  was  a  necessary  party  to  a 
conveyance,  though  he  had  no  beneficiu  interest  in 
the  property,  refused  to  execute  the  deed  of  convey- 
ance, and  in  his  answer  to  a  bill  filed  against  him  to 
compel  the  execution  of  the  deed,  set  up  as  the 
ground  of  his  refusal  a  case  of  fraud  in  the  plain- 
d^  which  he  did  not  attempt  to  support  by  any  evi- 
dence at  the  hearing : — Held,  that  this  was  not  a 
case  for  an  inquiry  as  to  the  alleged  fraud,  and  that 
the  defendant  must  pay  the  costs  of  the  suit  Timee 
Y.  Negus,  ZY,&C.9h 

Numerous  and  extensive  charges  of  fraud  against 
the  defendants  having  been  introduced  into  the  bill 
by  amendment,  but  not  supported  by  evidence,  the 
costs  whereof  would  have  to  be  paid  by  the  plainti£l2 
the  Court  made  a  decree  against  the  defendants, 
without  giving  any  costs  on  either  side.  CuUtng- 
worth  V.  Loyd,  9  Law  J.  Rep.  (n.s.)  Ch.219 ;  2  Bea. 
385. 

The  Court  of  Exchequer  will  not  apportion  the 
costs  as  between  plaintiff  and  defendant,  in  a  suit 
where  the  plaintiff  succeeds  in  one  only  of  several 
points  put  in  issue  by  the  bill ;  but  will  give  the 
plaintiff  the  general  costs  of  the  suit,  deducting  only 
his  additional  costs  caused  by  the  claims  which  he 
fails  to  establish ;  and  the  defendant  will  only  be 
entitled  to  the  additional  costs  he  is  put  to,  by  the 
introduction  of  such  unsuccessfiil  claims.  Jesus  Col- 
kge  V.  King,  9  Law  J.  Rep.  (k.8.)  Ex.  £q.  15 ;  3T. 
&  C.  662. 

Certain  issues  having  been  tried,  and  verdicts 
found  for  the  plaintifis,  Sie  defendants  moved  for  a 
new  trial,  upon  which  it  was  ordered  that  the  plain- 
tiff's costs  of  the  trial  should  be  taxed,  and  that 
upon  the  defendants  paying  those  costs,  a  new  trial 
should  be  had : — Held,  that  the  defendants  were  not 
compellable  to  pay  the  costs  under  the  order,  unless 
they  thought  fit  to  proceed  to  a  new  trial  Lambert 
Y,Fuher,7Sim.526. 

Where  one  of  two  co-plaintifi  has  no  interest  in 
the  subject  of  the  suit,  the  bill  was  dismissed  without 
coats,  the  objection  not  having  been  taken  by  the 
answer.  Cowley  v.  Cowleyy  7  Law  J.  Rep.  (n.s.)  Ch. 
259 ;  9  Sim.  299. 

During  the  progress  of  a  suit  the  costs  were  or- 
dered to  be  paid  out  of  a  fund  in  court,  part  of  which 
was  invested.  A  B,  who  was  entitled  to  a  share  in 
the  estate,  and  waa  liable  to  pay  his  share  of  the 
costs,  had  in  his  hands  a  portion  of  the  assets  greater 
than  hie  share ;  on  finally  winding  up  the  suit,  he 
was  ordered  to  re-pay  his  share  of  the  costs,  with  in- 
terest at  42.  per  cent  Bromhead  v.  Hunt,  5  Law  J. 
Rep.  (N.S.)  Ch.  349. 

(C)  Demurrbb. 

The  Court  will  give  taxed  costs  to  the  plaintiff, 
on  the  overruling  of  a  demurrer,  under  particular 
circumstances.  Best  v.  GompertKy  5  Law  J.  Rep. 
{n.8.)  Ex-  Eq.  21 ;  1  Y.  &  C.  620. 

Where  a  defendant  puts  a  demurrer  on  record, 
and  also  demurs   ore  ienus,  if  the   demurrer  on 


xecord  is  overruled,  but  the  demurrer  ore  tenus  is 
allowed,  the  defendant  must  pay  the  costs  of  the 
demurrer  on  record,  unless  the  Court  at  the  time 
makes  other  order  to  the  contrary ;  and,  semble,  the 
Court  will  not  be  disposed  to  make  such  other 
order.     Mortimer  v.  Fraser,  2  M.  &  Cr.  173. 

Where  a  demurrer  to  the  whole  bill  is  idlowed,  but 
the  plaintiff  has  leave  to  amend,  he  only  pays  the 
costs  of  the  demurrer.  Hammond  v.  Musenger, 
9SinL338. 

(D)  Or  Pbtitxonb. 

A  party  who  had  been  served  with  a  petition^  and 
had  appeared  upon  it,  was  held  entitled  to  the  costs 
of  his  appearance,  although  nothing  was  prayed 
against  him,  and  he  had  no  interest  in  the  result  <^ 
the  petition.  Lodge  v.  Rohhu,  9  Law  J.  Rep.  (n.8.) 
Ch.  SSI. 

The  petitioner  is  not  liable  to  the  costs  occasioned 
by  the  insertion  of  a  petition  in  the  Vice  Chan- 
cellor's paper  instead  of  the  Lord  Chancellor's,  as  in 
the  case  ofa  motion.  Cooke  v.  CoUSmgridge,  C.P.C.  1 1. 

(E)  Motions. 

A  notice  of  motion  to  dismiss  for  want  of  prose- 
cution being  given  on  the  same  day  that  the  repli- 
cation is  filed,  and  before  the  filing  of  the  replication, 
the  defendant  is  entitled  to  the  costs  of  drawing  and 
serving  the  notice ;  and  if  those  costs  are  not  ten- 
dered by  the  plaintiff,  the  defendant  is  entitled 
to  move  for  the  purpose  of  obtaining  them.  M- 
tomey  General  v.  Cooper ^  8  Law  J.  Rep.  (n.8.)  Ch.  19; 
9  Sim.  379. 

An  order  made  in  the  absence  of  a  party  on  mo- 
tion, of  which  he  had  no  notice  that  he  should  pay 
the  costs  of  such  motion,  is  irregular.  Beadke  v» 
Burch,  9  Law  J.  Rep.  (n.8.)  Ch.  348. 

If  upon  a  motion  by  the  plaintiff  grounded  upon 
the  defendant's  answer,  documents  uierein  shorUy 
stated  have  been  read  from  copies  in  which  they  are 
set  out  at  length,  an  order  dismissing  the  motion 
with  costs  will  not  entitie  the  defendant  to  the  costs 
of  such  copies.  Skinners  Company  v.  Irish  Society, 
1  M.  &  Cr.  162. 

Where,  after  the  New  Orders  of  1837,  a  party 
moves  in  a  cause,  he  is  bound  to  see  that  the  mo- 
tion is  made  before  the  proper  Judge ;  and,  if,  there- 
fore, he  makes  an  application  in  the  wrong  court, 
it  will  be  refused  with  costs,  even  in  a  case  where 
the  last  order  in  the  cause  on  the  merits,  was  made 
in  respect  of  another  defendant  Tench  v.  Cheese, 
7  Law  J.  Rep.  (n.s.)  Ch.  126 ;  9  Sim.  150. 

Previous  to  the  Order  of  the  5th  of  August  1818, 
costs  of  an  abandoned  motion  were  not  costs  in  the 
cause.  Warner  v.  Armstrong,  5  Law  J.  Rep.  (n.s.) 
Ch.  2 ;  8.  c  Lems  v.  Armstrong,  8  M.  &  £.  69. 

(F)  As  to  Moktoaobs. 

A  sum  due  on  mortgage  was  settled  on  a  mar- 
riage. The  husband  afterwards  obtained  a  decree 
of  foreclosure  in  a  suit  in  which  the  mortgagor,  and 
the  trustee  of  the  settlement,  were  defendants.  The 
trustees'  costs  were  ordered  to  be  paid  by  the  plain- 
tiff and  added  to  the  mortgage  debt  Bartle  v. 
WUkin,  8  Sim.  238. 

The  provisional  assignee  of  an  insolvent  debtor 
having  been  made  a  ddendant  to  a  suit  by  a  mort- 
gagee to  fbreclose  the  insolvent  and  those  claiming 
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A  tnodon  had  been  refased^  and  a  petition  db- 
miased,  with  costs,  pajable  hy  the  plaintiiE  The 
defendants,  who  were  executon,  had  defended  sepa- 
rately, and  the  Master  had  allowed  two  sets  of  costs. 
A  petition  praying  that  it  might  be  declared,  that  one 
set  of  costs  only  ought  to  have  been  allowed,  was 
refused,  with  costs.  Ommi  v.  Taylor ^  7  Law  J.  Rep. 
(K.8.)  Ch.  2. 

The  fees  to  be  taken  in  the  Master's  and  Regis- 
trar's office,  settled  by  an  order  of  2drd  of  Feb.  1837. 
6  Law  jr.  Rep.  (k.b.)  Ch.  Ill ;  1 K.  ▼. 

In  a  decree  in  a  seccmd  suit  only,  it  is  improper 
to  order  the  costs  of  that  suit  to  be  paid  out  of  ftmds 
in  a  former  suit,  and  that  too  without  regard  to  the 
costs  in  the  former  suit,  which  constituted  the  first 
lien  and  claim  on  those  fttnds.  Taylor  r.  Stuthgate, 
9  Law  J.  Rep.  (if.B.)  Ch.  137 ;  4  M.  &  Cr.  203. 

As  a  general  rule,  the  costs  of  the  cause  should 
follow  the  result  of  Uie  cause,  but  an  exception  will 
be  made  where  a  party  has  established  his  object 
by  means  of  an  unnecessary  degree  of  litigation. 
MUlhigton  ▼.  Fax,  8  M.  &  Cr.  388. 

The  Court  has  no  authority  to  make  an  order 
adrersely  with  regard  to  the  costs  of  proceedings 
before  the  Attorney  General,  not  under  its  direction 
or  sanction.  Attorney  General  v.  Harper,  8  Law  J. 
Rep.  (n.b.)  Ch.  12. 

Costs  incurred  in  an  inquiry  into  a  matter  of  fact, 
where  the  question  in  the  cause  might  have  been 
first  decided  by  demurrer,  directed  to  be  borne  as  to 
each  party  by  themselves.  Skaw  v.  Lawless,  5  C.  & 
F.  129. 

Where  the  Court  sees  that  a  suit  cannot  eflectuallj 
be  brought  to  a  hearing  without  certain  parties,  it 
will  visit  the  costs  arising  fh>m  the  defect  of  parties 
upon  the  party-  by  whom  the  defect  was  occasioned, 
whether  uie  objection  for  want  of  parties  be  taken 
by  the  answer  or  not  Bailey  v.  Dennett,  3  Y.  &  C.  459. 

Upon  the  construction  of  a  railway  act,  held,  that 
the  costs  given  by  the  act  in  relation  to  the  payment 
of  certain  dividends,  had  reference  to  the  costs  of 
obtaining  the  order  for  payment,  and  not  to  the  costs 
of  the  payment  itsell  Ex  parte  Athorpe,  3  Y.  &  C. 
896. 

The  Court,  although  the  merits  of  the  case  ap- 
peared to  be  considerably  in  the  plaintiff's  favour, 
refused  to  allow  him  to  dismiss  his  bill,  without 
costs,  he  having  filed  the  bill  with  knowledge  of  the 
defendant's  embarrassed  circumstances,  and  having 
prosecuted  the  suit  after  receiving  notice  of  the  de- 
fendant's bankruptcy.  Suckling  v.  Maddocks,  3  Y.  fit 
C.232. 

Relief  being  granted  on  a  ground  not  set  out  in 
the  pleadings,  the  Court  refused  to  give  costs.  Leach 
T.  Way,  5  Law  J.  Rep.  (K.8.)  Ch.  100. 

(B)   DBVBKDAMT'a  RiOHT  AND  LlABIUTT. 

It  not  bdng  clear,  whether  the  legal  estate  in  the 
realty  passed  by  the  codicil  of  the  survivor  of  the 
two  trustees,  or  descended  to  his  heir,  the  costs  of 
making  such  heir  a  party  to  a  suit,  brought  by  the 
executors  of  sDch  surviving  trustee  against  the  cestui 
que  trusts,  were  given  to  the  plaintiro.  Greenwood  v. 
Wdkrford,  8  Law  J.  Rep.  (n.8.)  Ch.  333 ;  1  Bea.  576. 

A  plaintiff,  who  enters  into  evidence  to  prove  facta 
elearlv  admitted  bv  the  answer,  must  pay  the  costs, 
though  he  succeed  in  the  suit  Booth  v.  Booth,  1 
Bea.  130. 


A  bill  was  amended,  and  a  large  part  of  the  re- 
lief prayed  by  the  original  bill  stmcK  out;  but  the 
original  bill  was  framed  and  the  amendments  made 
bond  fide,  and  not  vexatiouslj  or  oppressively : — 
Held,  that  it  was  not  a  case  m  which  the  plaintiff 
would,  on  motion,  be  ordered  to  pay  the  costs  occa* 
siooed  by  so  much  of  the  original  bill  as  had  been 
abandoned.  Monck  v.  TankervUls  {Earl),  8  Law  J, 
Rep.  (n.8.)  Ch.  368 ;  10  Sim.  284i 

A  plaintiff  having  by  an  amended  bill  abandoned 
part  of  the  relief  prayed  by  his  original  bill,  the 
Court  referred  it  to  the  Master,  upon  motion  by  the 
defendant,  to  tax  the  additional  costs  which  had 
been  occasioned  by  so  much  of  the  plaintififs  claim 
as  had  been  so  abandoned,  and  ordered  the  costs 
when  taxed  to  be  paid  by  the  plaintiff  Strickland 
V.  Strickland,  9  Law  JT.  Rep.  (ir.8.)  Ch.  392. 

A  party,  against  whom  adecree  to  account  had  been 
made,  died;  and  a  bill  was  filed  against  his  represen- 
tatives to  continue  the  accounts.  The  representatives 
submitted  by  their  answer,  whether  certain  legatees 
were  not  necessary  parties.  Tliose  legatees,  having 
been  made  parties  by  amendment,  stated  by  their 
answer,  that  their  legacies  had  been  paid.  The  bill 
was  dismissed,  as  against  them,  widi  costs,  to  be 
paid  by  the  plaintiff  who  was  to  have  them  over 
against  the  representatives.  Trevelya*  v.  Charter,  6 
Law  J.  Rep.  (n.s.)  Ch.  274i 

The  attorney  for  the  defendants  having  been  ex- 
amined as  their  witness,  and  having  made  certain 
scandalous  and  impertinent  statements  in  his  depo- 
sition in  reply  to  the  last  interrogatory,  was  com- 
pelled to  pay  die  costs  of  expunging  it 

Semhle^thsX  the  examiner  is  not  liable  for  the 
costs  of  expunging  scandalous  and  impertinent  mat- 
ter from  deporitions  made  in  answer  to  specific  in- 
terrogatories, nor  from  depositions  made  in  answer 
to  the  last  interrogatory,  where  the  witness  is  an 
attorney  in  the  cause,  dude  v.  Mumford,  2  Y.  &  C. 
446. 

A  cause  came  on,  and  was  ordered  to  stand  over 
fbr  want  of  parties.  It  was  brought  on  a  second 
time,  when  the  allegations  and  statements  in  the 
bill  were  found  so  defective  as  to  prevent  the  Court 
making  a  decree,  and  the  suit  was  again  defective 
for  want  of  parties.  The  Court  gave  the  plaintifi 
leave  to  set  the  record  right,  but  only  on  the  terms 
of  their  paying  the  defendants  the  costs  of  the  for- 
mer and  the  present  hearing.  Bierdermatm  y/Sey- 
wwur,  1  Bea.  594. 

If  a  plea  to  the  whole  bill  be  allowed  on  aigu- 
ment,  and  the  plaintiff  then  undertake  to  reply,  the 
taxed  costs  of  the  suit  will  be  reserved,  but  the 
plaintiff  must  pay  to  the  defendant  the  taxed  costs 
of  the  plea.  Fry  v.  Richardson,  9  Law  J.  Rep.  (n .8.) 
Ch.  171. 

Altera  third  answer  has  beeirreported  insufiSicient, 
if  the  Master  has  not  under  the  Order  of  the  19th  of 
December  1833,  certified  by  whom  and  in  what  pro- 
portions the  costs  ought  to  be  borne,  the  plaintiff  may, 
under  the  Order  of  the  10th  of  April  1828,  move  that 
the  defendant  be  ordered  to  pay  die  costs  occasioned 
by  the  insufficiency  of  the  answers. 

The  28th  Order  of  April  1828,  applies  only  to 
cases  where  no  application  has  been  made  or  direc- 
tion given,  with  respect  to  the  costs  occasioned  to 
the  plaintiff  by  the  insufficiency  of  the  answer. 
Jhiofo  V.  Gordon,  8  Law  J.  Rep.  (n.8.)  Ch.  265. 
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Held,  ihtX  the  defendants  were  not  liable  to  the 
coats  of  a  reference.  Oude  v.  Mum/ord,  2  Y.  &  C. 
445. 

A  party  who  claimed  before  suit,  and  disclaimed 
afterwards,  must  pay  the  costs  of  rebutting  state- 
ments in  lus  answer,  made  for  the  purpose  of  defend- 
ing him  from  costs.     Deacon  ▼•  Deactm,  7  Sim.  978. 

Where  a  person  who  was  a  necessary  party  to  a 
conveyance,  though  he  had  no  beneficiu  mterest  in 
the  property,  refused  to  execute  the  deed  of  convey- 
ance, and  in  his  answer  to  a  bill  filed  against  him  to 
compel  the  execudon  of  the  deed,  set  up  as  the 
ground  of  his  refusal  a  case  of  fraud  in  the  plain- 
tiff which  he  did  not  attempt  to  support  by  any  evi- 
dence at  the  hearing : — Held,  that  this  was  not  a 
case  for  an  inquiry  as  to  the  alleged  fraud,  and  that 
the  defendant  must  pay  the  costs  of  the  suit  Timet 
r.  Negus,  3  Y.&C.  91. 

Numerous  and  extensive  charges  of  fraud  against 
the  defendants  having  been  introduced  into  the  bill 
by  amendment,  but  not  supported  by  evidence,  the 
costs  whereof  would  have  to  be  paid  by  the  plaintifl^ 
the  Court  made  a  decree  against  the  defendants, 
without  giving  any  costs  on  either  side.  '  Culling^ 
worth  V.  Loyd,  9  Law  J.  Rep.  (n.8.)  Ch.  219 ;  2  Bea. 
385. 

The  Court  of  Exchequer  will  not  apportion  the 
costs  as  between  plaintiff  and  defendant,  in  a  suit 
where  the  plaintiff  succeeds  in  one  only  of  several 
points  put  in  issue  by  the  bill ;  but  will  give  the 
plaintiff  the  g^eneral  costs  of  the  suit,  deducting  only 
his  additional  costs  caused  by  the  claims  which  he 
ifdls  to  establish ;  and  the  defendant  will  only  be 
entitled  to  the  additional  costs  he  is  put  to,  by  the 
introduction  of  such  unsuccessful  claims.  Jetut  Col- 
lege  V.  Kiagt  9  Law  J.  Rep.  (n.8.)  Ex.  £q.  15 ;  3  Y. 
&  C.  662. 

Certain  issues  having  been  tried,  and  verdicts 
found  for  the  plaintiffs,  ue  defendants  moved  for  a 
new  trial,  upon  which  it  was  ordered  that  the  plain- 
tifl^s  costs  of  the  trial  should  be  taxed,  and  that 
upon  the  defendants  paying  those  costs,  a  new  trial 
should  be  had : — Held,  that  the  defendants  were  not 
compellable  to  pay  the  costs  under  the  order,  unless 
they  thought  fit  to  proceed  to  a  new  trial  Lamberi 
V.  Fisher^  7  Sim.  525. 

Where  one  of  two  co-plaintiffl  has  no  interest  in 
the  subject  of  the  suit,  the  bill  was  dismissed  without 
coats,  tiie  objection  not  having  been  taken  by  the 
answer.  Cowley  v.  CowUy,  7  Law  J.  Rep.  (n.s.)  Ch. 
259 ;  9  Sim.  299. 

During  the  progress  of  a  suit  the  costs  were  or- 
dered to  be  paid  out  of  a  fund  in  court,  part  of  which 
was  invested.  A  B,  who  was  entitled  to  a  share  in 
the  estate,  and  was  liable  to  pay  his  share  of  the 
costs,  had  in  his  hands  a  portion  of  the  assets  greater 
than  his  share ;  on  finally  winding  up  the  suit,  he 
was  ordered  to  re-pay  his  share  of  the  costs,  with  in- 
terest at  4/.  per  cent  Bromhead  v.  Hunt,  5  Law  J. 
Rep.  (N.S.)  Ch.  343. 

(C)  Dbmvrbss. 

The  Court  wUl  give  taxed  costs  to  the  plaintiff, 
on  the  overruling  of  a  demurrer,  under  particular 
circumstances.  JSest  v.  Oompertz^  5  Law  J.  Rep. 
(n.8.)  Ex.  Eq.  21 ;  1  Y.  &  C.  620. 

"Where  a  defendant  puts  a  demurrer  on  record, 
and  also  demurs  ore  tenut,  if  the  demurrer  on 


xecord  is  overruled,  but  the  demurrer  ort  temu  is 
allowed,  the  defendant  must  pay  the  costs  of  the 
demurrer  on  record,  unless  the  Court  at  the  time 
makes  other  order  to  the  contrary ;  and,  sembUf  the 
Court  will  not  be  disposed  to  make  such  other 
order.     Mortimer  v.  Fraser,  2  M.  &  Cr.  173. 

Where  a  demurrer  to  the  whole  bill  is  lUlowed,  but 
the  plaintiff  haa  leave  to  amend,  he  only  pays  the 
costs  of  the  demurrer,  Hammond  v.  Meetenger, 
9  Sim.  338. 

(D)  OfPbtitiokb. 

A  party  who  had  been  served  with  a  netition»  and 
had  appeared  upon  it,  was  held  entitled  to  the  coats 
of  his  appearance,  although  nothing  was  prayed 
against  him,  and  he  had  no  interest  m  the  result  of 
the  petition.  Lodge  v.  RoMns,  9  Law  J.  Rep.  (n.b.) 
Ch.  331. 

The  petitioner  is  not  liable  to  the  costs  occasioned 
by  &e  insertion  of  a  petition  in  the  Vice  Chan- 
cellor's paper  instead  of  the  Lord  Chancellor's,  as  in 
the  case  of  a  motion.  Cooke  v.  CoUktgridge,  CP.C.  1 1. 

(E)  Motions. 

A  notice  of  motion  to  dismiss  for  want  of  prose- 
cution being  given  on  the  same  day  that  the  repli- 
cation is  filed,  and  before  the  filing  of  the  replication, 
the  defendant  is  entitled  to  the  costs  of  drawing  and 
serving  the  notice ;  and  if  those  costs  are  not  ten- 
dered by  the  plaintiff,  the  defendant  is  entitled 
to  move  for  the  purpose  of  obtaining  them.  At^ 
tomey  General  v.  Cooper,  8  Law  J.  Rep.  (n.s.)  Ch.  19; 
9  Sim.  379. 

An  order  made  in  the  absence  of  a  party  on  mo- 
tion, of  which  he  had  no  notice  that  he  should  pay 
the  costs  of  such  motion,  is  irregular.  Seadlee  r« 
Bwreh,  9  Law  J.  Rep.  (n.8.)  Ch.  348. 

If  upon  a  motion  by  the  plaintiff  grounded  upon 
the  defendant's  answer,  documents  therein  shortly 
stated  have  been  read  from  copies  in  which  they  are 
set  out  at  length,  an  order  dismissing  the  motion 
with  costs  will  not  entitle  the  defendant  to  the  costs 
of  such  copies.  Skinners  Company  v.  Irish  Society, 
1  M.  &  Cr.  162. 

Where,  after  the  New  Orders  of  1837,  a  party 
moves  in  a  cause,  he  is  bound  to  see  that  the  mo- 
tion is  made  before  the  proper  Judge ;  and,  if,  there- 
fore, he  makes  an  application  in  the  wrong  court, 
it  will  be  refused  with  costs,  even  in  a  case  where 
the  laat  order  in  the  cause  on  the  merits,  was  made 
in  respect  of  another  defendant  Tench  v.  Cheese, 
7  Law  J.  Rep.  (n.b.)  Ch.  126 ;  9  Sim.  150. 

Previous  to  the  Order  of  the  5th  of  August  1818, 
costs  of  an  abandoned  motion  were  not  costs  in  the 
cause.  Warner  v.  Armstrong,  5  Law  J.  Rep.  (n.s.) 
Ch.2;  B,  c  Lewis  y,  Armstrong,  SJA.  Si  K,  69. 

(F)   As  TO  MO&TOAOBB. 

A  sum  due  on  mortgage  was  settled  on  a  mar- 
riage. Hie  husband  iSterwards  obtained  a  decree 
of  foreclosure  in  a  suit  in  which  the  mortgagor,  and 
the  trustee  of  the  settlement,  were  defendants.  The 
trustees'  costs  were  ordered  to  be  paid  by  the  plain- 
tiff and  added  to  the  mortgage  debt  Bartle  v. 
mikin,  8  Sim.  238. 

The  provisional  assignee  of  an  insolvent  debtor 
having  been  made  a  d^endant  to  a  suit  by  a  mort- 
gagee to  foreclose  the  insolvent  and  those  claiming 
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under  him, — Held  to  be  entitled  to  his  coats,  to  be 
pad  by  the  plaintiff,  who  waa  to  add  them  to  his 
sccnrity.     Botweliy.  Tucker,  1  Bea.  493. 

A  first  mortgagee  filed  a  bill  against  the  mort- 
gagor and  subsequent  mortgagees  fbr  a  foreclosure, 
but  at  the  hearing  he  consented  to  a  sale.  The 
proceeds  being  insufficient  to  pay  the  plaintiff  his 
principal  and  interest,  the  Court  refused  to  give 
the  defendants  their  costs,  and  directed  the  whole 
fnnd  to  be  transferred  to  the  plaintiff  Uppericm  ▼. 
HarriiOHt  7  Sim.  444. 

In  a  suit  to  compel  payment  of  the  amount  of  an 
equitable  mortgage,  the  mortgagor  being  dead,  the 
order  for  taxation  of  the  plaintifTs  costs  at  law  ap- 
plies only  to  the  oosts  of  the  ejectment,  and  not  to 
the  costs  of  proceedings  upon  a  bond  given  by 
the  deceased  mortgagor,  to  secure  the  amount  of 
the  mortgage-money.  Lewit  v,  John,  7  Law  J.  Rep. 
(ir.a.)  Ch.  242 1  9  Sim.  866 ;  C.P.C.  8. 

An  assignee  of  an  insolvent  mortgagor,  who  is 
made  a  defendant  to  a  bill  of  foreclosure,  after  he 
has  offered  to  release  or  convey  his  interest  in  the 
mortgaged  premises,  and  who  by  his  answer  dis- 
claims, and  states,  that  all  the  estate  of  the  insol- 
vent come  to  his  hands  has  been  distributed  amongst 
the  creditors,  is  entitled  to  his  costs,  to  be  paid  by 
the  plaintiff 

Collins  V.  Shirlej/f  I  Russ.  &  M.  638,  considered. 
Thompwn  y,  Kendall,  9  Law  J.  Rep.  (n.b.)  Ch.318  ; 
9  Sim.  397. 

A  party  applying  to  have  a  foreclosure  suit  ad- 
vanced for  hearing,  must  pay  the  costs  of  the  appli- 
cation. Brown  v.  Lockhartf  9  Law  J.  Rep.  (n.s.) 
Ch.  53. 

In  a  foreclosure  suit  against  an  insolvent  mort- 
gagor and  the  provisional  assignee  of  the  Insolvent 
Court,  who  claimed  no  interest,  the  plaintiff  must 
pay  the  costs  of  the  assignee,  and  add  them  to  his 
debt     Weaving  v.  Count,  6  Sun.  439. 

A  mortgagee  with  a  power  of  sale  obtained  an 
order  for  sale,  with  consent  of  the  subsequent  mort- 
gagees. The  produce  of  the  sale  being  insufficient 
to  pay  the  first  mortgage,  it  was  held,  that  the  se- 
cond mortgagees  were  entitled  to  their  costs  of  the 
suit,  out  of  the  money  in  court  Cooke  v.  Brown, 
9  Law  J.  Ren.  (ii.s.)  Ex.  Eq.  41 ;  4  Y.  &  C.  227. 

Upon  a  bal  filed  to  enforce  an  equitable  mortgage 
bv  ueposit,  without  memorandum,  costs  ynW  be 
given  to  the  plaintiff  as  against  the  personal  repre- 
sentatives of  the  mortgagor.  Connell  v.  Hardie,  3  Y. 
&  C.  682. 

A  mortgage  in  fee  was  made  to  the  plaintifi)  and 
a  power  of  sale  was  given  to  him ;  the  mortg^or 
subsequently  incumbered  his  property.  The  first 
mortgagee  filed  this  bill  against  the  mortgagor  and 
all  the  subsequent  claimants,  for  a  sale  under  the 
power,  when  the  property  produced  less  than  the 
amount  of  the  first  mortgage : — Held,  that  the  subo 
sequent  incumbrancers  were  nevertheless  entitled 
to  their  costs  out  of  the  produce.  Alston  v.  Parker, 
6  Lam  J,  Rep.  (n.s.)  Ch.  3. 

(O)  Administration  Suits. 

Apportionment  of  costs  of  administration  suit 
liMwe4m  the  real  and  personal  estates.  Buxton  v. 
/!fu,i^m,  C.J'.C.  97. 

A  ftuit  was  instituted  against  the  representatives 
4,4  u  testator,  in  respect  of  a  breach  of  trust;  and  a 


decree  was  afterwards  made  in  a  creditors*  suit, 
against  the  same  representatives,  and  an  account  of 
the  debts,  &c.  was  directed  to  be  taken.  The  plain- 
tiff in  the  first  suit  established  his  claim  so  far  as 
he  could  in  the  second  suit,  and  afterwards  brought 
on  the  first  suit  for  hearing;  there  then  appearing 
to  be  a  deficiency  of  assets,  he  waived  further  telie^ 
and  took  the  securities  on  which  the  trust  fund  had 
been  improperly  invested: — Held,  that  the  plaintiff 
in  the  first  suit  was  entitled  to  his  costs  of  the  first 
suit  out  of  the  assets  in  the  second.  Costerton  v. 
Costerton,  7  Law  J.  Rep.  (n.s.)  Ch.  302. 

In  an  administration  suit,  in  which  the  validity 
of  charitable  gifts,  and  the  question  of  converrion 
between  the  heir  and  next-of-kin  were  the  points  in 
dispute,  it  was  held,  that  the  different  parts  of  the 
proper^  must  bear  pro  raid  the  costs  of  the  suit 
Joknson  V.  fFoods,  9  Law  J.  Rep.  (n.8.)  Ch.  244;  2 
Bea.  409. 

Plaintifi^  in  an  administration  suit,  held  not  liable 
to  pay  the  costs  of  certain  legatees,  who  were  made 
defendants,  but  disclaimed.  West  v.  Cole,  3  Y.  & 
C.582. 

Hie  official  assignee  of  a  de&ulting  trustee,  whose 
assete  had  been  distributed,  held  not  entitled  to 
costs.     Williams  v.  Nixon,  2  Bea.  472. 

In  a  suit  for  the  distribution  of  the  estate  of  a 
person  who  died  partially  intestate,  certain  persons, 
not  parties  to  the  suit,  who  had  proved  themselves 
next-of-kin  before  the  Master,  were  allowed  their 
costs  of  so  doing  out  of  the  estate.  Bakewell  v. 
Tagart,  3  Y.  &  C.  178. 

In  a  suit  for  the  administration  of  an  intestate's 
estate,  certain  persons,  not  parties  to  the  suit,  had 
proved  themselves  to  be  next-of-kin  in  the  Master's 
office: — Held,  that  the  costs  incurred  by  them  in  so 
doing  must  be  paid  out  of  the  intestate's  estate. 
Bennett Y,  Wood,  6  Law  J.  Rep.  (n.8.)  Ch.  330. 

Before  the  decree  in  an  ordinary  administration 
suit  was  made,  some  of  the  defendants  in  it  filed  a 
second  bill  for  the  same  purpose,  charging  the 
executors  with  breaches  of  trust,  which,  as  they  did 
not  prove,  they  must  pay  so  much  of  the  costs  of 
that  suit  as  arose  from  the  attempt  to  make  a  case 
against  the  executors.  So  much  of  the  bill  in  the 
second  suit  as  prayed  for  the  usual  accoimts,  ought 
not  to  be  dismissed,  but  the  further  prosecution  of 
it  stayed,  and  the  residue  of  the  costs  of  all  parties 
to  the  second  suit  must  be  paid  out  of  the  testator's 
estate.  Taylor  v.  Southgate,  8  Law  J.  Rep.  (n.s.) 
Ch.  137 ;  4  M.  &  Cr.  203. 

In  A  suit  for  the  distribution  of  intestate's  estate, 
certain  persons,  not  parties  to  the  suit,  proved  them- 
selves to  be  next-of-kin  before  the  Master; — Held, 
that  they  were  entitled  to  be  paid  the  costs  of  so 
doing  out  of  theintestate's  estate.  Bennett  v.  Wood, 
7  Sim.  522. 

The  costs  of  an  administration  suit  were  directed  to 
be  paid  out  of  the  share  of  the  residue  destined  for 
two  legatees,  as  to  which  alone  the  question  in  the 
cause  arose.     Barber  v.  Barber,  3  M.  &  Cr.  688. 

The  costs  of  an  administration  suit,  except  such  as 
were  incurred  solely  with  reference  to  the  distribu- 
tion between  the  heir  and  next-of-kin  of  certain 
rents,  &c.  directed  by  the  will  to  be  accumulated 
beyond  the  legal  period,  were  ordered  to  be  paid 
out  of  the  general  estate,  and  not  out  of  the  aceu- 
mulatiop.     Eyre  v.  Marsden,  4  M.  &  Cr.  231:  re- 
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versing  t.  c.  7  Law  J.  Itep.  (n.s.)  Ch.  220;  2  K. 
564. 

Where  an  intestacy,  as  to,  part  of  the  personal 
estate  arises  from  the  intention  of  the  testator  being 
defeated  by  the  happening  of  some  event,  or  the 
operation  of  law,  the  part  so  falling  to  the  next  of 
kin,  shall,  in  liis  hands,  be  subject  to  no  more  liabi- 
lity as  to  costs  than  it  would  have  been  subject  to  if 
the  gifl  had  taken  effect  Eyrt  v.  Marsden^  4  M.  & 
Cr.  246. 

Costs  at  law  down  to  the  time  of  notice  of  the  in- 
junction given  to  a  creditor,  to  be  paid  by  the  executor; 
and  also  the  costs  of  the  application  in  equity. 
BiKkless  V.  Crummackf  C.P.C.  125. 

Where  the  testator  has  created  such  a  difficulty, 
that  the  estate  cannot  be  administered  without 
coming  to  the  Court,  his  estate  bears  the  costs ;  but 
where  a  claim  is  made,  which  prevents  the  executors 
acting,  and  which  turns  out  unfounded,  the  party 
making  the  claim  must  bear  the  costs.  Cherry  v. 
Afott,  5  Law  J.  Rep.  (n.s.)  Ch.  65. 

(H)  Vendor  and  Pubchaber. 

In  a  doubtful  case  of  title,  where  the  doubt  is  only 
removed  at  the  hearing  by  an  act  of  the  plaintiffs, 
the  plaintiffs  must  pay  the  defendant's  costs.  Ashley 
▼.  Waagh,  9  Law  J.  Rep.  (n.s.)  Ch.  31. 

In  a  suit  for  specific  performance,  where  the  pur- 
chaser insisted  that  the  contract  was  abandoned,  and 
he  is  decreed  to  complete  the  contract  on  a  good 
title  being  shewn,  he  must  pay  the  costs  of  the  suit 
up  to  the  hearing,  the  litigation  up  to  the  hearing 
having  arisen  out  of  the  question  whether  the  con- 
tract was  abandoned.  Taylor  v.  Brown,  9  Law  J. 
Rep.  (N.S.)  Ch.  14 ;  2  Bea.  180. 

Where,  under  the  provisions  of  a  railway  act,  lands 
are  purchased  of  corporations,  tenants  for  life,  &c., 
tlie  costs  of  an  application  to  the  Court  to  have  the 
purchase  money  applied  in  the  discharge  of  incum- 
brances, will  be  directed  to  be  paid  by  the  company, 
although  the  act  only  makes  an  express  provision 
for  such  costs  in  cases  where  the  money  is  to  be  laid 
out  in  the  purchase  of  lands  to  be  settled  to  the  like 
uses.     Ex  parte  Trafford,  2  Y.  &  C.  522. 

To  a  bill  by  a  vendor  for  the  specific  performance 
of  a  contract  for  the  sale  of  property,  the  defendant 
raised  three  objections,  and,  at  the  hearing,  failed  in 
two :  the  usual  reference  was  made  to  inquire  if  the 
plaintiff  could  make  a  good  title : — Held,  that  the  de- 
fendant ought  to  pay  so  much  of  the  costs  of  the  suit 
as  had  been  occasioned  by  his  unsuccessful  objec- 
tions. Smallwood  v.  Cottyf  6  Law  J.  Rep.  (n.s.)  Ch. 
265. 

The  costs  of  sale  and  application,  under  the  New 
London  Bridge  Acts,  allowed,  on  the  petition  of  one 
of  two  trustees,  the  other  being  abroad,  and  refusing 
to  act  in  a  trust  for  sale  under  a  marriage  settlement, 
he  being  considered  under  these  acts  an  '*  incapaci- 
tated person."  Ex  parte  TcUham,  7  Law  J.  Rep.  (n.s.) 
Ex.Eq.64;  3Y.&C.67. 

Where  a  vendor  does  not  shew  a  good  title  till  after 
the  commencement  of  the  suit,  he  must  pay  the  costs, 
though  specific  performance  be  decreed.  Toumaend 
v.  Champemoume,  3  Y.  &  C.  505. 

(1)  On  Appeal. 

The  House  of  Lords  reversed  the  decree  of  the 
Exchequer,  with  costs,  remitting  the  cause  back  to 
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that  Court  to  do  thereon  what  might  be  just  and 
consistent  with  the  judgment  of  the  House  of  Lords : 
— Held,  that  such  order  of  the  House  of  Lords  gave 
costs  only  up  to  and  including  those  of  drawing  up 
the  decree  of  this  Court  Small  v.  uittwoodf  8  Law  J. 
Rep.  (n.s.)  Ex.  Eq.  67;  3  Y.  &  C.  501. 

A  decree  having  been  made  in  the  court  below 
against  the  defendants,  with  costs,  the  Lord  Chan- 
cellor, upon  a  petition  of  appeal  against  the  whole 
decree,  presented  by  the  plaintiff)  expressed  his 
opinion,  that  the  bill  ought  to  have  been  dismissed 
with  costs,  and  he  gave  the  defendants  their  costs  of 
the  cause  up  to  the  hearing,  but  not  the  costs  of  the 
appeal.     Oldham  v.  Stmehoute,  3  M.  &  Cr.  3 1 7. 

The  costs  of  an  appeal  motion  given,  though  by 
the  allowance  of  a  general  demurrer  before  it  came 
on  the  cause  was  out  of  court  Deere  v.  Guest,  6 
Law  J.  Rep.  (n.s.)  Ch.  69 ;   1  M.  &  Cr.  5 16. 

Upon  an  order  remitting  the  cause  to  the  court 
below  to  take  accounts,  &c.  but  containing  no  direc- 
tion in  respect  to  the  costs  of  the  appeal,£the  Court 
below,  exercising  its  inherent  jurisdiction,  and  hold- 
ing that  the  relators  should  be  fully  indemnified, 
ordered  payment  of  their  costs  of  that  appeal  out  of 
the  ascertained  balance,  which,  upon  taking  the 
accounts,  appeared  due  from  the  corporation,  though 
not  paid  into  court :  this  order  was  affirmed  with 
costs.  Dublin  (Corporation)  v.  Attorney  General,  3 
C.  &  F.  306 ;  9  BIL  (n.s.)  395. 

The  ordinary  undertaking  or  consent,  signed  by  a 
clerk  in  court,  on  presenting  a  petition  of  appeal  or 
rehearing,  does  not  include  the  costs  of  the  appeal  or 
rehearing.  Priee  v.  Dewhurst,  8  Law  J.  Rep.  (n.s.) 
Ch.  174;  4M.&Cr.282. 

Where  a  respondent  did  not  appear  to  support  a 
judgment  of  the  Court  below,  the  House  of  Lords  re- 
versed the  decree  without  costs. 

Quare — ^whether  such  costs  might  not  be  given  in 
a  case  where  there  was  ground  to  impute  fraud  on 
the  part  of  the  respondent  Hamilton  v.  LittUjohn,  4 
C.  &  F.  20. 

On  an  application  being  made  to  the  Court  below 
to  stay  the  execution  of  an  order  pending  an  appeal, 
the  party  applying  pays  the  costs;  but  where,  before 
the  motion  to  stay  proceedings  has  been  decided,  the 
Court  above  reversed  the  order  below : — Held,  that 
the  costs  of  the  motion  ought  to  be  costs  in  the  cause. 
Richardson  v.  Bank  of  England^  1  Bea.  153. 

An  original  appeal  may  be  dismissed  without,  and 
a  cross  appeal  dismissed  with  costs,  according  to  cir- 
cumstances.    Court  V.  Robaris,  6  C.  &  F.  65, 

(J)  Trustees  and  Executors. 

The  corporation  in  1784  and  1791  having  been 
guilty  of  a  breach  of  trust,  the  new  corporation,  be- 
ing a  continuation  of  the  corporation  so  guilty  of 
such  breach  of  trust,  were  refused  their  costs.  Attor- 
ney General  v.  Kerr,  9  Law  J.  Rep.  (n.s.)  Ch.  191 ;  2 
Bea.  420. 

In  a  suit,  by  legatees,  against  an  executor,  where 
he  was  ordered  to  pay  in  the  funds  in  his  hands, 
which  funds,  together  with  the  sums  in  court,  were 
insufficient  for  the  payment  of  all  the  costs ;  on  a 
petition  for  a  rateable  division  of  them, — Held,  that 
the  executor  was  entitled  to  priority  only  for  such 
portion  of  the  bill  as  was  exclusively  his ;  and  that 
to  a  part  in  which  he  had  joined  with  other  defen- 
dants, he  was  only  entitled  to  an  apportionment 

2B 


188 


COSTS— In  Equity. 


A  client  gave  to  hit  solicitors  security  for  their 
bills  of  costs  in  suits  then  pending,  and  which  had 
not  been  investigated  on  his  behalf!  One  of  the 
solicitors  afterwards  purchased  the  shares  of  his 
partners  in  those  bills,  with  the  privity  and  for  the 
accommodation  of  the  client : — Held,  that  the  client 
having  had  the  benefit  of  a  forbearance  of  the  soli- 
citor in  respect  of  those  bills  for  seventeen  years, 
during  which  time  he  had  acquiesced  in  the  arrange- 
ment, and  there  being  no  proof  of  improper  dealing, 
or  error,  or  extravagant  charges  on  tne  part  of  the 
solicitors,  and  many  of  their  vouchers  being  de- 
stroyed, and  the  greater  part  of  the  papers  having 
been  delivered  over  to  the  other  solicitor  of  the  client 
to  be  examined,  the  Court,  therefore,  ought  not, 
after  so  long  a  time,  to  order  those  bills  to  be  referred 
to  the  Master  for  taxation.  Watert  v.  Taylor ^  6  Law  J. 
Rep.  (n.s.)  Ch.  245 ;  2  M.  &  Cr.  527. 

The  provision  in  the  statute  of  the  2  Geo.  2,  c  28, 
does  not  extend  beyond  the  solicitor  himself.  There- 
fore, the  costs  of  taxing  the  bill  of  a  solicitor,  who 
has  become  bankrupt,  do  not  £sll  upon  his  assignees, 
though  more  than  a  sixth  part  is  taxed  ofi)  and  they 
have  attended  the  taxation.  AUop  v.  Lord  Orfordy  1 
M.  &  Cr.  26. 

An  application  in  a  cause  by  a  client  to  tax  a 
solicitor's  bill,  is  not  within  the  general  orders  of 
May  1897.  Bingham  v.  Hallam,  9  Law  J.  Rep.  (m.b.) 
Ch.  104. 

Whether  the  taxation,  at  the  instance  of  a  eetiui 
que  truii  of  a  bill  of  costs,  which  had  been  long  since 
settled  and  paid  by  trustees  out  of  a  trust  fund,  ought 
to  take  place  as  against  the  solicitor,  or  as  against 
the  trustees,  for  the  purpose  of  justifying  their  pay- 
ment— ouare.  Grove  v.  Sansomf  1  Bea.  297. 

The  Court  has  jurisdiction  to  order  an  agent's  bill 
of  costs  to  be  referred  for  taxation,  on  the  application 
of  the  solicitor  who  employed  him ;  and  in  a  case, 
where  the  amount  of  the  bill  exceeded  the  amount 
of  monies  received  by  the  agents  in  that  character, 
and  retained  by  them,  by  a  sum  of  XL  1 0«.  lOdL  only, 
the  taxation  of  the  bill  was  ordered,  upon  payment 
or  tender  of  that  sum  to  the  solicitor  of  the  agents. 
JonesY.Roberte,7lMwJ.  Rep.  (n.b.)  Ch.  156;  8  Sino. 
897. 

A  solicitor  being  indebted  to  A,  and  being  pressed 
by  A  to  give  him  a  security  for  the  debt,  prevailed 
oo  one  of  his  clients  (against  whom  he  had  a  demand 
for  costs  which  had  not  been  taxed)  to  execute  to  A 
a  bond  for  8,000^,  as  a  part  satisfaction  of  the  costs 
due  from  the  client  to  the  solicitor,  and  afterwards  de- 
livered the  bond  to  A.  A  knew  that  the  sum  secured 
by  the  bond,  was  claimed  by  the  solicitor  to  be  due 
to  him  for  costs,  but  had  no  notice  that  those  costs 
had  not  been  taxed. 

A  bill  filed  by  the  client  againt  A  and  the  soli- 
citor, praying  that  the  costs  might  be  taxed,  and  that 
the  bond  might  stand  as  a  security  for  so  much  only 
as  should  be  found  due  from  the  client  on  the  taxa- 
tion, was  dismissed  as  against  A,  with  costs.  Harris 
eon  V.  WiUehire,  9  Sim.  255. 

Under  the  common  order  for  taxing  a  solicitor's 
bill,  the  Master  is  bound  to  take  a  general  account 
of  the  receipts  and  payments  as  agent  to  the  client 
Ruieell  v.  Buehottnan,  9  Sim.  167. 

Semhle — A  solicitor  obtaining  a  decree  for  payment 
of  his  costs  out  of  a  married  woman's  separate  estate, 
charged  on  it  by  her  agreement,  which  she  refused 


to  fulfil,  is  entitled  to  costs  of  taxation,  though  mors 
than  a  sixth  is  taken  off  Murray  v.  Bar  lee,  7  Sim.  1 95. 
Where  a  solicitor  has  in  his  possession  deeds  and 
papers  belonging  to  his  client,  which  he  refoses  to 
part  with,  without  payment  of  his  bill,  the  Court  has 
jurisdiction  to  order  the  taxation  of  the  bOl,  though 
the  costs  had  not  been  incurred  in  respect  of  any 
action  or  suit  Re  Rice,  6  Law  J.  Rep.  (m.8.)  Ch.  291 ; 
2K.  181. 

(P)  Rate  of. 

(a)  IngeneraL 

In  a  creditors'  suit,  costs  as  between  solicitor  and 
client  cannot  be  given,  even  with  the  consent  of  all 
parties,  unless  it  clearly  appears,  that  the  estate  is 
insufficient  for  the  payment  of  the  debts.  Blackett  v. 
BlackeU,  5  Law  J.  Rep.  (m.8.)  Ch.  218. 

Upon  the  taxation  of  costs,  even  as  between  soli- 
citor and  client,  the  rule  is  to  allow  only  two  counsel, 
or  under  special  circumstances,  three.  Downing  Cot- 
lege  caee,  8  M.  &  Cr.  474. 

Under  a  reference  to  the  Master  to  tax  costs  as 
between  solicitor  and  client,  he  disallowed  the  fees 
to  two  out  of  five  counsel,  who  appeared  at  the  hear- 
ing : — Held,  that  the  Master  was  right  Attorney 
General  v.  Vigort,  7  Law  J.  Rep.  (n.s.)  Ch.  214. 

A  witness  residing  within  three  and  a  half  miles 
from  the  examiner's  office,  and  who  was  not  in  any 
profession  or  business,  was  offered  one  guinea,  but 
refused  to  be  examined  unless  he  was  first  paid  two 
guineas  for  his  loss  of  time  and  expenses ;  he  was, 
on  an  ex  parte  motion,  ordered  to  attend  the  exa- 
miner, at  his  own  expense,  in  four  days,  or  be  com- 
mitted. Wilton  V.  Broughton,  6  Law  J.  Rep.  (h.8.) 
Ch.  205. 

{h)  Pauper, 

A  respondent  suing  informd  pauperis  allowed  to 
be  heard  in  Dom.  Proc.  on  presenting  his  printed 
cases  at  the  bar,  but  costs  were  refused  him  on  that 
account,  although  there  were  otherwise  sufficient 
grounds  for  awarding  them  in  his  favour.  ClyneU 
Trustees  v.  Clyne,  M'Clel.  &  R.  72. 

A  plaintiff,  who  had  obtained  an  order  to  sue  m 

formd  pauperis,  held  to  be  liable  to  pay  ditfes  costs, 

he  not  having  served  the  order  on  the  defendant 

Ballard  v.  Catling,  7  Law  J.  Rep.  (n.8.)  Ch.  186 ; 

2K.606. 

(Q)  Out  of  what  Fund. 

In  a  suit  instituted  by  a  creditor  of  a  testator,  to 
make  the  testator's  real  estate  available  for  the  pay- 
ment of  his  debts,  where  the  clear  proceeds  arising 
from  the  sale  thereof  were  not,  after  payment  of  the 
costs  (as  between  party  and  party)  of  the  plaintiff 
and  the  defendants,  the  executors,  more  than  suffi- 
cient for  payment  of  the  testator's  debts ;  it  was 
held,  that  the  plaintiff  was  entited  to  his  costs  out 
of  the  fund,  as  between  solicitor  and  client,  and  the 
residue  was  directed  to  be  apportioned  in  payment 
of  the  debts  due  to  the  plaintiff  and  the  testator's 
other  creditors.  Sutton  v.  Daggett,  9  Law  J.  Rep. 
(n.b.)  Ch.  9Z5. 

The  time  for  which  a  receiver  was  appointed 
having  expired,  and  the  cestui  que  trust  having,  in 
the  absence  of  the  trustee,  entered  into  possession 
of  the  estates,  subject  to  the  payment  of  an  annuity, 
and  having  omitted  to  pay  die  same : — Held,  that 
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the  costs  of  an  application  to  the  Court  for  a  direc- 
tion for  payment  oy  the  cestui  one  trusty  in  poeses- 
rion  of  the  annuity,  were  payable  out  of  the  estate. 
DevapntM  v.  Nobkt  8  Law  J.  Rep.  (n.s.)  Ch.  2>56. 

By  the  decree  on  further  directions  in  a  creditor's 
suit,  the  costs  of  all  parties  were  directed  to  be  taxed 
as  between  solicitor  and  client,  and  paid  out  of  a 
ftind  in  court.  The  fund  proving  insuifficient  to  pay 
the  costs,  the  defendants,  the  heir,  and  adminis- 
trator of  the  debtor  petitioned  to  be  paid  their  costs 
in  the  first  instance.  But  the  Court  directed  the 
flmd  to  be  divided  among  all  parties  in  proportion 
to  their  costs.     SwaU  v.  Milner,  6  Sim.  572. 

A  relator  changed  before  cause  at  issue  received 
his  costs,  under  the  circumstances  out  of  the  charity 
fund.     Attorney  General  v.  Tyler,  C.P.C.  358. 

(R)  Sbcubity  fob. 

VHiere  a  plaintiff  on  filing  his  bill,  gives  a  right 
description  of  his  then  place  of  residence,  his  moving 
about  afterwards,  unless  he  goes  to  reside  abroad,  is 
not  sufficient  ground  to  compel  him  to  give  security ' 
for  costs  before  proceeding  in  the  suit — eemble. 

A  general  order  to  amend  the  bill  having  been 
obtained  on  a  motion  that  the  order  to  amend  be 
dismissed,  should  the  amendment  not  be  made 
within  a  week;  ordered  that  it  should  be  made 
within  three  weeks  of  the  date  of  the  order  to  amend 
in  conformity  with  the  order  of  the  Court  of  Chan- 
cery. Fraeer  v.  Palmer,  8  Law  J.  Rep.  (n.s.)  Ex. 
£q.39;  2Y.  &C.  89. 

A  plaintiff,  not  out  of  the  jurisdicdon,  nor  at- 
tempting to  conceal  himself,  but  not  actually  re- 
dding at  the  places  mentioned  on  the  record  as  his 
residence,  was,  under  the  circumstances  of  the  case, 
exonerated  from  giving  security  for  costs,  where  it 
appeared  that  the  plaintiff  received  letters  addressed 
to  him  at  the  place  mentioned  on  the  record,  and 
the  error  was  made  innocently.  Simpean  v.  Burton, 
8  Law  J.  Rep.  (n.s.)  Ch.  328 ;  1  Bea.  5St, 

A  plaintiff  who  gives  a  false  description  in  the 
bill  of  his  place  of  residence,  will  be  made  to  give 
security  for  costs,  although  from  the  nature  of  his 
trade  he  has  no  residence.  Cahert  v.  Day,  2  Y.  & 
C.  217. 

A  plaintiff  who  hadmisdescribed  his  residence,  was 
ordered  to  give  security  for  costs.     Sandyt  v.  Long, 

7  Sim.  140. 

If  the  residence  of  the  plaintiff  be  truly  described 
when  the  bill  is  filed,  the  circumstance  that  he  re- 
sides elsewhere  at  a  subsequent  period,  when  the 
subpoena  is  served  on  the  defendant,  is  not  a  ground 
for  requiring  the  plaintiff  to  give  seciirity  for  costs. 

A  defendant  in  contempt  for  want  of  answer,  and 
against  whom  an  attachment  is  sealed,  is  not  in  a 
situation  to  move  for  an  order,  that  the  plaintiff 
shall  give  security  for  costs.     Trevanion  v.  Sargon, 

8  Law  J.  Rep.  (ir.8.)  Ch.  207. 

Where  the  person,  who  has  been  accepted  as  se- 
curity for  the  costs  of  a  suit,  becomes  bankrupt 
during  the  progress  of  the  suit,  new  security  will  be 
ordered  to  be  given.  Veitch  v.  Irving,  9  Law  J. 
Rep.  (n.s.)  Ch.  327. 

A  notice  of  motion  was  served,  that  the  plaintiff 
might  be  ordered  to  give  security  for  costs,  in  conse- 
quence of  misdescription  of  his  residence  in  the  bill. 
Pending  the  motion,  the  bill  was  amended,  and  the 
residence  correctly  inserted.    The  motion  was  re- 


ftised  on  the  plaintiff  paying  the  costs  of  it    Ac- 
kerley  v.  Frodeham,  8  Law  J.  Rep.  (n.s.)  Ch.  240. 

A  plaintiff  residing  in  a  British  colony,  and  hold- 
ing a  public  office  there,  under  the  appointment  of 
the  governor,  is  not  required  to  give  security  for 
costs.  Evelyn  v.  Chippendale,  8  Law  J.  Rep.  (n.s.) 
Ch.  232 ;  9  Sim.  497. 

If  a  person  resident  abroad  applies  for  the  taxa- 
tion of  his  solicitor's  bill  of  costs,  he  must  give  se- 
curity for  the  amount  of  the  costs  and  Uie  costs  of 
the  taxation.  Re  Paumore,  8  Law  J.  Rep.  (n.8.) 
Ch.  229;  1  Bea.  94. 

A  plainti^  being  liable  to  the  payment  of  certain 
costs,  to  one  of  the  defendants,  could  not  be  found 
at  her  residence  as  stated  on  her  bill,  and  on  an  in- 
quiry being  made  of  her  solicitor,  no  information 
could  be  obtained  as  to  her  residence.  On  the  ap- 
plication of  another  defendant  she  was*  ordered  to 
g^ve  security  for  costs. 

In  an  cases,  as  well  under  the  40th  order  as 
otherwise,  the  penal  sum  in  a  bond  given  as  a  se- 
curity for  costs,  is  now  increased  to  lOOt  Bailey 
V.  Onndry,  5  Law  J.  Rep.  (n.s.)  Ch.  199 ;  1  K.  53. 

The  next  Mend  of  an  infant  being  a  pauper  re- 
ceiving parochial  relief,  the  Court  reftised  an  appli- 
cation on  behalf  of  the  defendant,  that  the  next 
friend  should  give  security  for  the  costs  of  the  suit. 
Fellows  V.  Barrett,  6  Law  J.  Rep.  (n.s.)  Ch.  204 ;  1 
K.119. 

(S)  Enforcino. 

Courts  of  equity  will  carry  into  execution  their 
orders  and  decrees  for  costs  by  charging  the  govern- 
ment stock  of  the  debtor  under  the  provisions  of  the 
statute  1  &  2  Vict  c.  1 10 ;  and  for  that  purpose  it 
is  not  necessary  to  give  further  proof  of  application 
for  payment  than  is  contained  in  the  notice  of  the 
intended  application  to  make  the  order  for  the 
charge  absolute.     Blake  v.  White,  3  Y.  &  C.  434. 

The  plaintiff  being  entitled  to  set  off  costs  which 
were  payable  to  him  by  the  defendant,  against  a 
sum  found  due  flrora  him  to  the  defendant,  lodged  a 
detainer  against  the  defendant  when  in  prison : — 
Held,  that  the  plaintiff's  right  of  set-off  was  not 
afiected  thereby.  Bawtree  v.  Watson,  7  Law  J.  Rep. 
(n.s.)  Ch.  184 ;  2K.713. 

How  payment  of  costs  enforced  by  and  against 
persons  not  parties  to  the  suit 

Order  against  two  persons  jointly  to  pay  costs: 
the  process  for  giving  it  etkei  may  be  joint  or 
several. 

It  is  not  the  practice  to  prove  the  execution  of 
the  power  of  attorney  to  receive  costs,  as  a  founda- 
tion for  the  succeeding  process. 

No  costs  of  order  fixmg  time  for  payment,  nor  of 
order  to  commit  in  default  Sangar  v.  Gardiner, 
C.P.C.  262. 

Course  of  proceeding  to  compel  payment  of  a 
balance  found  due  on  taxation  from  a  client  to  his 
solicitor.    Stocken  v.  Dawson,  7  Sim.  547« 


COUNSEL. 
[See  Costs,  in  Equity,  Rate  of;  ante,  p.  188.] 

Counsel  ought  not  to  be  instructed  to  make  a 
particular  detail  of  circumstances,  unless  they  are 
prepared  to  g^ve  some  evidence  in  support  of  the 
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sUtement  Jhmaamb€  ▼.  DmkU,  8  C.  &  P.  222. 
[Defmiaii] 

The  counael  for  the  prosecution,  in  opening  a 
case  of  murder,  has  a  right  to  put  hypothetically  the 
case  of  an  attack  upon  the  character  of  any  par- 
ticular witness  for  the  crown,  and  to  state  that  if 
such  attack  should  he  made  he  should  he  prepared 
to  rehut  it  He  has  also  a  right  to  read  to  the 
jury,  the  general  ohservations  of  a  learned  Judge 
made  in  a  case  tried  some  years  before,  on  the  nature 
and  eflfect  of  circumstantial  evidence,  if  he  adopts 
them  as  his  own  opinions,  and  makes  them  part  of 
his  address  to  the  jury. 

If  additional  evidence  be  discovered  during  the 
progress  of  a  case,  the  counsel  for  the  prosecution 
IS  not  at  liberty  to  open  the  nature  of  such  evidence 
in  an  additional  address  to  the  jury.  Regina  v. 
Courvouier,  9  C.  &  P.  362.     [Tindal  and  Parke] 

In  cases  of  felony,  it  is  the  duty  of  the  counsel 
for  the  prosecution  to  be  assistant  to  the  Court  in 
the  furtherance  of  justice,  and  not  to  act  as  counsel 
for  any  particular  person  or  party.  Regina  v.  Thurt' 
field,  8  C.  &  P.  269.    [Gumey] 

Where  counsel,  regularly  retained,  appear  for  the 
plaintiff  in  a  penal  action,  and  claim  to  proceed,  the 
plaintiff  himself  cannot  appear  and  claim  to  be 
nonsuited.  Morki  v.  Benjamin^  2  M.  &  R.  226* 
[Abinger] 

The  common  joinder  in  error  does  not  require 
counsers  signature.  Grant  v.  Smith,  5  DowL  P.C. 
107. 

A  prisoner's  counsel,  in  addressing  the  jury,  will 
not  be  allowed  to  state  anything  which  he  is  not  in 
a  situation  to  prove  by  evidence,  or  which  is  not 
already  in  proof;  and  the  counsel  for  the  prisoner, 
will  not  be  allowed  to  state  the  prisoner's  story. 
Regima  v.  Beard,  8  C.  &  P.  142.    [Coleridge] 

When  a  par^  conducts  his  own  case,  and  exa- 
mines his  own  witnesses,  counsel  are  not  allowed 
to  argue  points  of  law  for  him.    MoteatH  v.  Lameon, 

1  M.  &  R.  454.  [ Alderson] 

A  barrister  who  sues  jointly  with  his  wife,  loses 
his  professional  privilege,  and  cannot,  by  virtue 
thereof^  change  the  venue  to  Middlesex. 

Quart — Does  a  party,  not  a  barrister  at  the  time 
when  the  suit  has  been  commenced,  but  who  be- 
comes one  pending  the  action,  acquire  by  his  own 
voluntary  act,  in  assuming  such  character,  the  right 
of  imposmg  upon  the  opposite  party  the  inconveni- 
ence arising  from  a  duinge  of  venue  ?  Newton  v. 
HarUmd,  7  Law  J.  Rep.  (n.8.)  C.P.  217;  4  Bing. 
N.C.  406 ;  6  Sc  186 ;  6  BowL  P.C.  63a 

Declarations  of  a  prisoner  (not  being  confessions), 
which  are  proposed  to  be  given  in  evidence  on  the 
trial  of  a  case  of  felony,  ought  to  be  opened  by  the 
counsel  for  the  prosecution.  Biex  v.  Hartel^  7  C.  &  P. 
773.  [Parke] 

In  opening  the  case  for  the  prosecution  for  felony, 
counsel  ought  to  state  declarations  proposed  to  be 

f  roved,  as  well  as  facts.  Bez  v.  OrreUf  1  M.  &  R.  467. 
Parke  and  Alderson] 
Where  a  prisoner  is  defended  by  counsel,  he  has 
no  right  to  make  two  statements  to  the  jury,  one  by 
himself,  the  other  by  his  oounseL  Regina  v.  Burrows, 

2  M.  &  R.  I24i  [Bosanquet] 

Where  a  Queen's  Counsel  was  instructed  to  argue 
a  criminal  case  for  a  defendant  on  a  point  reserved 
for  the  consideration  of  the  fifteen  Judges,  but  at 


the  Ume  fixed  for  the  argument  liad  not  obtained  a 
licence  fh)m  Her  Mi^eety  to  argue  against  the 
Crown,  but  only  a  certificate  from  the  Secretary  of 
State's  ofiice,  the  Court  directed  the  argument  to 
stamd  over  for  such  licence  to  be  obtained.  Regina 
V.  Jonee,  9  a  &  P.  401.  [WilUams] 

Hie  Court  will  inter£ne  with  the  discretion  of  the 
Master  as  to  the  number  of  counsel  he  allows  on 
taxation,  under  special  circumstances.  GtindaU  v. 
Godman,  5  DowL  P.C.  378. 

In  a  case  of  felony,  where  there  is  counsel  for  the 
prisoner,  the  counsel  for  tlw  prosecution  ought 
always  to  open  the  case ;  but  he  should  not  open  if 
the  prisoner  has  no  counsel,  unless  there  be  some 
pecmiarity  in  the  facts  of  the  case  to  require  it 
Rex  v.  Gateoine,  7  C.  &  P.  772.  [Parke] 

Where  no  counsel  is  engaged  for  the  prosecution, 
and  the  depositions  are  handed  by  direction  of  the 
Court  to  a  gentleman  at  the  bar,  he  should  consider 
himself  as  counsel  for  the  Crown,  and  act  in  all 
respects  as  he  would  if  he  had  been  instructed  by  the 
prosecutor,  and  should  not  consider  himself  merely 
as  acting  in  assistance  of  the  Judge  by  examining 
the  witnesses.  Regina  v.  LUtleton,  9  C.  &  P.  671. 
[Parke  and  Bosanquet] 

Counsel  may  be  assigfned  for  a  prisoner  charged 
with  high  treason,  upon  an  application  made  to  the 
clerk  of  the  crown,  during  an  adjournment  of  the 
commission  between  the  finding  of  the  indictment 
and  the  arraignment,  or  the  prisoner  will  be  allowed, 
if  he  wishes  it,  to  delay  naming  his  counsel  till  he 
is  brought  up  to  be  tried.  Regina  v.  Froet,  9  C.  &  P. 
182.  [Tindal,  Parke,  and  WUHams] 

The  only  counsel  in  a  case  of  high  treason  who 
are  recognized  by  the  Court,  are  &e  two  counsel 
which  are  assigned  by  the  Court,  and  the  Court  will 
not  take  notice  of  any  assistant  counsel.     Ibid.  134. 

The  rule  by  which  counsel,  not  of  the  rank  of 
Serjeant,  are  excluded  from  the  court  in  term  time, 
does  not  comprehend  the  Attorney  General,  when 
protecting  officially  the  rights  of  the  Crown. 

It  is  therefore  competent  to  that  officer,  not 
having  such  rank,  to  appear  in  court  during  term, 
certify  officially  that  the  interests  of  the  Crown  are 
concerned,  forbid  a  writ  of  Nisi  Prius,  and  require 
a  trial  at  bar  in  lieu  thereof;  and  the  Court  will 
make  the  role  absolute  in  the  first  instance.  Pad- 
dock V.  Forrester,  9  Law  J.  Rep.  (n.b.)  C.P.  342 ;  1 
Sc.  N.R.  391 ;  1  M.  &  G.  583 ;  8  DowL  P.C.  834. 


COUNTY. 


As  to  the  regulation  of  divisions  of  counties,  see 
6  Will. 4, c.  12;  14Law  J.Stat  25. 

Parts  of  cities  in  Ireland  united  to  a^oining 
counties,  8  &  4  Vict  c.  109 ;  18  Law  J.  Stat  265. 


COUNTY  COURT. 

On  an  application  under  the  Middlesex  County 
Court  Act,  23  Geo.  2,  c.  38,  s.  19,  it  is  not  necessary 
that  the  defendant  should  state  himself  in  his  affi- 
davit to  be  liable  to  be  summoned  to  that  county 
court  "  for  the  cause  of  action"  in  question.  Heath 
V.  Seagur,  8  DowL  424. 

A  defendant  is  entitled  to  the  benefit  of  the  19th 
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leetioiiof  the  Middlesex  County  CourtAct,  23  Oeo.  2, 
c  33,  though  the  plaintiff  does  not  reside  within  the 
county.  Pntchar^  v.  M^GiUf  6  Lew  h  Rep.  (n.6.) 
Exch.  118 ;  2  M.  &  W.380 :  5  Dowl.  P.O.  731. 

The  county  court  should  be  described  as  the 
"  county  court  of  the  sherifl^  held  before  the  suitors." 

The  sheriff  is  not  a  Judge  of  the  county  court ; 
and  a  declaration  on  a  judgment  therein,  which  al- 
leged the  court  to  hare  been  holden  "  before  the 
<Jk«r(^and  suitors,"  was  held  bad. 

Held,  also,  that  the  names  of  the  suitors  should 
be  stated.  Jtmu  v.  /mm,  9  Law  J.  Rep.  (n.b.)  Exch. 
41s  SM.&W.533;  7  BowL  P.C.  841. 

To  enable  the  plaintiff  to  sue  the  defendant  in  the 
county  court,  both  parties  must  reside  and  the  entire 
cause  of  action  must  arise  within  the  jurisdiction. 

Therefore,  where  the  plaintiff  sued  the  defendant 
in  the  superior  court  for  work  and  labour  done, 
partly  in  Berkshire,  and  partly  in  Middlesex,  and 
obtained  a  verdict  for  damages  under  40«., — ^Held, 
that  the  defendant  could  not  enter  a  suggestion  on 
the  roll,  to  entitle  him  to  double  costs,  under  the  23 
Geo.  2,  c.  33,  B.  19  (Middlesex  Court  of  Requests 
Act). 

An  erroneous  reference  to  the  statute,  under  which 
the  action  has  been  brought,  does  not  operate  as  a 
Talid  objection  to  the  proceedings;  it  being  the 
duty  of  the  Court  to  take  notice  of  the  proper  sta> 
tute.  7%<»iv.GfttttJioeilr,9LawJ.Rep.(N.6.\C.P.263; 
lM.&G.216t  lScN.R.138;  8  DowL  P.C.  685. 


COUNTY  GAOL. 

[See  Justices.] 

The  &  Geo.  4,  c.  85»  empowers  the  Justices  of  the 
Peace  for  boroughs  to  contract  with  those  of  a4join- 
ing  counties  for  the  support  and  maintenance  in  the 
county  graol  of  an^ff  pritonert  eotumitted  thereto  from. 
such  boroughs.    The  6  &  6  Will.  4,  c.  76,  s.  114, 
enacts,  "  thai  the  treasurer  of  every  county  shall 
send  in  accounts  of  all  costs  arising  out  of  the  pro- 
secution, maintenance,  and  punishment,  convey- 
ance, and  transport,  of  all  ofienders  committed  /or 
trial  to  the  auizea  in  such  county,  from  any  borough 
in  which  a  separate  Court  of  Quarter  Sessions  is 
holdeii,  to  the  council  of  the  borough,  and  make  an 
order  on  the  council  for  payment  of  the  same."    A 
contract  had  been  made,  under  the  provisions  of  the 
former  act,  between  the  Justices  of  the  Peace  of  the 
city  of  H,  and  those  of  the  county  of  H,  for  the  sup- 
port and  maintenance  of  prisoners  conmiitted  to  the 
county  gaol  from  the  city.    In  practice,  prisoners 
originally  committed  to  the  city  prison,  when  tried 
at  the  Assizes,  were  committed,  on  comHctionf  to  the 
county  prison,  and  supported  there  under  this  con- 
tract   Subsequently  to  the  expiration  of  the  con- 
tract, the  same  practice  continued : — Held,  that  the 
council  of  the  city  was  liable  to  the  county  in  respect 
of  prisoners  so  committed  to  the  city  prison  for 
trial,  and  afterwards  conunitted,  in  execution  of  their 
sentences,  to  the  ooun^  prison,  after  the  expiration 
of  the  contract,  under  the  6  &  6  WilL  4,  o.  76,  s.  1 14. 
Held,   also,  Uiat  the   amount  to  be  paid  by  the 
council  for  their  support  and  maintenance  was  pro- 
perly measured  by  the  proportion  of  each  of  such 
prisoners  to  the  general  expenses  of  the  county 
gaol,  and  not  by  an  estimate  of  their  food,  clothing. 


punishment,  and  such  other  expenses  as  were  a 
charge  upon  the  gaol,  directly  and  solely  occasioned 
by  their  imprisonment  therein.  Reghta  v.  Johnson, 
8  Law  J.  Rep.  (n.8.)  M.C.  99 ;  10  Ad.  &  £.  740;  2 
P.&D.610. 


COUNTY  RATE. 
[See  Rats.] 


COVENANT. 


(A)  Construction. 
(B) 


Enfobcino. 
(C)  Valid  on  void. 
D)  Action  of,  whxn  iiaintainablb. 
£)  Pleadings  and  Evidence,  Damages  and 
Bebach. 


i 


(A)  Consteuction. 


There  is  no  distinction  between  an  hotelf  and  an  iiifli 
or  taoemt  in  construing  a  covenant  against  noxious 
trades.  Whatman  v.  Gibeon,  7  Law  J.  Rep.  (n.s.)  Ch. 
160;  9  Sim.  196. 

A  B,  by  his  marriage  settlement,  covenanted,  that 
if  his  intended  wife,  or  he  in  her  right,  should, 
during  coverture,  become  entitled  to  any  property, 
he  would,  unless  otherwise  expressly  directed  b^  the 
deed  or  will  under  which  she  should  become  entitled, 
convey  the  same  on  the  trusts  of  the  settlement : — 
Held,  that  the  covenant  did  not  extend  to  property 
left  to  the  wife's  separate  use.  Thornton  v.  Bright^ 
6  Law  J.  Rep.  (n.s.)  Ch.  121 ;  2  M.  &  Cr.  230. 

A,  by  his  marriage  settlement,  covenanted  that  If 
any  real  or  personu  estate  should,  during  coverture, 
descend  or  devolve  to^  or  vest  in  his  unfe^  or  in  him  in 
her  right,  then  that  he  would  execute  and  join  with 
his  wife  in  executing  all  necessary  deeds  for  vesting 
the  same  in  trustees,  upon  the  trusts  of  the  marriage 
settlement :  a  bequest  of  30,0002.  consols  was  after- 
wards made  to  the  wife,  to  be  transferred  to  her 
''  for  her  separate  use,  independent  of  her  husband ;" 
— IJeld,  that  it  was  not  within  the  scope  of  the 
covenant  Dovgku  v.  Congreve,  6  Law  J.  Hep.  (n.8.) 
Ch.51;  1IL410. 

A  covenant  to  settle  all  the  covenantor's  personal 
estate,  subject  and  without  prejudice  to  any  other 
dispositions  which  he  should  make  by  his  will,  is 
only  a  provision  for  a  case  of  intestacy,  and  does 
not  prevent  the  covenantor  from  bequeathing  the 
whole  of  his  personal  estate  to  other  persons.  Stocken 
V.  Stoeken,  7  Law  J.  Rep.  (n.8.)  Ch.  305 ;  4  M.  &  Cr. 
95. 

Personal  property,  vested  at  the  marriage  of  a 
lady  in  trustees,  upon  trust,  for  her  and  her  mother, 
during  their  lives  in  equsl  shares,  and  after  the 
death  of  either  of  them,  upon  trust  for  the  survivor 
for  her  life ;  and  after  the  death  of  the  survivor,  (in 
the  events  which  happened,)  upon  trust  for  her  ex- 
ecutors, administrators,  or  assigns,  was  held  to  be 
bound  by  a  covenant  by  the  husband,  that  if  his 
wife,  or  he  in  her  right,  should  during  the  cover- 
ture succeed  to  the  possession  of  or  acquire  any 
property,  real  or  personal,  such  property  should  be 
setti^  though  the  settlement  did  not  refer  to  it 
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Grafftty  v.  Humpage^  8  Law  J.  Rep.  (n.s.)  Ch.98 ;  1 
Bea.46. 

A,  being  entitled  to  a  reversionary  interest  in  pro- 
perty for  her  separate  use,  both  she  and  her  in* 
tended  husband  separately  covenanted  to  settle  any 
property  which  she  or  her  husband,  in  her  right, 
was  or  mieht  become  entitled  to.  The  above  interest 
having  faUen  into  possession: — Held,  that  it  was 
subject  to  the  trusts  of  the  settlement.  Tavmey  v. 
Ward,  1  Bea.  663. 

A  covenant  not  to  sue  for  a  limited  time,  upon  a 
simple  contract  debt,  is  not  pleadable  in  bar  of  an 
action  for  such  debt  Thimbleby  v.  Barrow  or  Barron, 
7  Law  J.  Rep.  (n.s.)  Ezch.  128 ;  3  M.  &  W.  210. 

To  an  action  of  debt,  on  an  indenture  for  1001. 
and  interest,  the  defendants  pleaded,  that  in  the  in- 
denture in  question  it  was  ^cited,  that  in  consi- 
deration of  the  sums  of  SOOL  and  100^.,  paid  to  R.  R, 
by  the  plaintiff,  R.  R  had  mortgaged  certain  pre- 
mises to  the  plainti^  as  a  security  for  the  repay- 
ment of  these  sums.  The  plea  then  stated  the 
following  covenants :  **  that  for  the  still  more  effec- 
tually securing  the  repayment  of  the  said  sum  of 
lOOL  and  interest  to  the  plaintiff,  they,  the  said 
defendants,  did  thereby  covenant  with  the  plaintiff 
that  they  would  pav  to  the  plaintiff  the  said  sum  of 
1002.,  with  lawful  mterest,  at  or  upon  the  8 1st  of 
August  then  next,  without  any  abatement  or  deduc- 
tion whatsoever:" — Held,  that  this  was  an  absolute 
covenant,  for  which  an  action  of  debt  would  lie. 
Evans  v.  Jones,  8  Law  J.  Rep.  (n.b.)  £xch.  257 ;  5  M. 
&W.295;  7  DowL  P.C.  482. 

A  mortgaged  some  property  to  B;  he  subse- 
quently mortgaged  it  to  C,  who  covenanted  not  to 
bring  any  suit,  &c.  within  ten  years,  for  obtaining 
possession  or  foreclosing : — Held,  that  by  this  cove- 
nant, C  was  precluded  from  redeeming  B  within 
the  ten  years.  Bamsbottom  v.  Waltis,  6  Law  J.  Rep. 
(n.8.)  Ch.  92. 

A  grant  to  trustees  may  be  good  as  a  covenant 
to  stand  seised,  though  the  trustees  are  strangers  to 
the  grantor ;  and  though  there  is  no  covlenant  that 
the  cestui  que  trust  should  hold  and  eigoy.  Doe  d. 
Lewis  V,  Davits,  6  Law  J.  Rep.  (n.s.)  Exch.  176;  2 
M.  &  W.  508. 

By  indenture  dated  March  21,  1828,  A  demised 
to  B,  habendum  from  the  25th  of  March  instant,  for 
the  term  of  seven  years  thence  ensuing,  wanting 
seven  days,  yielding  yearly  and  every  year  during 
the  said  term  the  yearly  rent  of  2852.,  by  four  equal 
quarterly  payments,  on  the  25th  of  March,  the  24th 
of  June,  &C.,  in  every  year,  commencing  from  the 
said  25th  of  March  then  instant  There  was  a  cove- 
nant to  pay  the  said  yearly  sum  on  the  said  days 
appointed  for  payment: — ^Held,  that  the  lessor  was 
entitled  to  recover  the  rent  for  the  last  quarter  of 
the  seventh  year,  though  it  was  not  complete  until 
the  term  bad  expired.  Hopkins  v.  Helmore,  7  Law  J. 
Rep.  (n.8.)  aB.  195 ;  8  Ad.  &  £.  463. 

J  L,  by  an  indenture,  reciting  that  he  was  pos- 
sessed of  a  term  for  years  provided  one  C  should  so 
long  live,  granted  and  assigned  the  term  to  S,  and 
covenanted,  that  notwithstanding  any  act,  deed, 
matter,  or  thing,  done  by  him  at  any  time  hereto- 
fore, the  lease  was,  at  the  time  of  tlie  assignment,  a 
good,  valid,  and  effectual  lease,  and  that  Uie  same, 
and  the  term  of  eleven  years  therein  expressed, 
was  in  full  force  and  efifect,  and  in  nowise  for- 


feited, surrendered,  assigned,  determined,  or  other- 
wise become  void  or  voidable,  or  prejudicially 
affected  in  any  manner  howsoever,  otherwise  than  by 
effluxion  of  time ;  and  also,  that  for  and  notwith- 
standing any  such  act,  he,  the  said  J  L,  had  full 
power  to  assign;  and  also  for  quiet  enjoyment 
against  all  acts  done  by  or  through  him.  Before  the 
assignment,  C  had  died,  and  J  L  knew  the  fact : — 
Held,  that  the  covenant  that  the  lease  was  valid, 
and  that  the  term  was  not  determined,  was  qualified 
by  the  preceding  covenant,  and  restrained  to  any 
acts  done  by  J  L,  and  that  therefore  he  was  not 
liable  upon  this  covenant  for  an  eviction  by  the 
party  entitled  on  C's  death. 

After  C's  death,  J  L  paid  rent  to  the  reversioner, 
and  thereby  created  a  tenancy  from  year  to  year, 
previous  to  the  assignment: — -Held,  that  this  could 
not  be  treated  as  an  act  done  by  the  covenantor 
within  the  meaning  of  the  qualifying  words.  Stan^ 
nardv.  Forbes^  6  Law  J.  Rep.  (ir.8.)  K.B.  185  ;  6  Ad. 
&£.  572;   1N.&P.633. 

The  defendants  (the  corporation  of  Plymouth)  de- 
mised to  the  plaintiff  a  certain  mill,  with  its  gear, 
machinery,  &c.,  together  with  the  use  of  the  stream  of 
water  running  or  flowing  in  a  leat  or  trench  belong- 
ing to  the  defendants,  from,  the  northern  end  of  the 
said  demised  premises,  unto  the  said  mill,  and  the 
launder,  in  which  the  same  water  then  ran  or  flowed, 
and  the  flood-hatch,  sluices,  and  other  waterwwks, 
&C.,  excepting  and  always  reserving  out  of  this  pre- 
sent demise  and  gradt  unto  the  said  defendants, 
their  successors  and  assigns,  so  much  and  such  part 
of  the  said  stream  of  water,  running  or  flowing  in 
the  said  leat  or  trench,  belonging  to  the  said  defen- 
dants, as  should  be  sufficient  for  the  supply  of  such 
and  so  many  of  thf  inhabitants  of  the  town  and 
borough,  and  all  such  bodies  politic  and  corporate, 
officers  and  departments  in  His  Majesty's  service, 
having  establishments  in  or  near  to  the  said  bo- 
rough, or  other  person  or  persons  whomsoever,  as 
the  said  defendants  had  then  already  contracted  or 
agreed,  or  should  at  any  time  thereafter  contract  or 
agree  to  supply  with  water  from  the  said  stream  or 
leat  Provided,  nevertheless,  that  such  a  quantity 
of  water  should  be  always  left  to  flow  to  the  said 
mill  as  should  be  sufficient  for  the  due  working 
thereof,  for  the  space  of  twelve  hours  each  day  of 
the  said  term  intended  to  be  thereby  granted,  times  of 
needful  reparation  and  cleansing,  and  casualties  from 
Are  or  frost,  &c.,  excepted.  Then  came  a  covenant 
for  quiet  enjoyment,  without  lawful  hindrance  of  or 
by  the  defendants  or  their  assigns,  or  any  other  person 
or  persons  whomsoever,  rightfully  claiming,  or  to 
claim,  by,  through,  under,  or  in  trust  for  them,  any 
or  either  of  them,  or  by  their  act,  means,  or  privity. 
Upon  the  supply  of  water  flowing  to  the  miU 
being  less  than  that  which  was  required  to  work  it 
twelve  hours  in  the  day, — Held,  that  an  action 
against  the  lessors  for  breach  of  the  covenant  for 
quiet  enjoyment,  by  wrongfully  and  injuriously 
drawing  and  taking,  and  causing  to  be  drawn  and 
taken,  quantities  of  water  from  the  stream,  although 
the  residue  left  was  not  sufficient  for  the  working  of 
the  mill  twelve  hours  each  day,  could  not  be  sus- 
tained, inasmuch  as  the  supply  of  such  a  quantity 
of  water  as  would  work  the  mill  for  twelve  hours 
each  day,  was  not  a  thing  demised,  as  the  defen- 
dants were  bound  by  agreements  prior  to  the  de- 
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mne,  to  fiuntsh  eeHain  other  parties  with  supplies 
of  water,  and  the  meaning  of  the  pzoyiao  as  to  the 
supply  for  twelve  hours'  wodc  to  the  mill  was,  that 
the  defendants  should  not,  in  the  exercise  of  any 
prospectiye  rights,  diminish  the  quantity  supplied 
to  the  miU,  b^ow  that  which  was  flowing  at  the 
time  of  the  demise. — ^Held,  also,  that  the  breach  was 
not  well  assigned,  as  it  did  not  come  under,  nor  was 
it  comprehended  iu  anything  against  which  the  de- 
fendants had  prorided  in  the  oovenant  for  quiet  en- 
joyment, they  tiiemsclres  haring  done  nothing,  and 
there  having  been  no  change  or  alteration  e&cted 
by  any  person,  in  that  whidi  wss,  or  wss  supposed 
to  be,  the  subject  of  the  demise  since  the  contract 
had  been  entered  into, — ^tfae  act  complained  of,  being 
committed  by  those  liho  claimed  under  prior  agree- 
ments, and  by  title  psramount  Blatd^d  ▼.  Pfy- 
momik  {May9r)y  6  Law  J.  Rep.  (ir.8.)  C.P.  217 ;  S 
Bing.  N.C.  691 ;  4  Sc.  429. 

(B)  Ekfobcinq. 

[See  Srscxpxc  Pb&fobmancb.] 

A,  the  pzoprietor  of  a  piece  of  land  which  he  had 
^vided  into  lots  with  the  intention  of  having  a  row 
of  houses  built,  executed  a  deed,  which  he  procured 
to  be  executed  by  all  the  purchasers  of  his  lots, 
mutually  covenanting,  that  no  house  in  the  row 
diouldbe  used  as  an  inn  or  tavern: — Held,  thatdds 
eoveasBt  was  binding  in  equity  upon  an  assignee 
of  one  of  the  covenantors,  who  purchased  mih  notice 
of  the  deed ;  and  an  injunction  was  granted  to  re- 
strain him  from  using  his  house  ss  an  inn.  What* 
SMM  V.  QiUon,  7  Law  J.  Rep.  (n.8.)  Ch.  160;  9  Sim. 
196. 

The  sunenderee  of  a  copyhold  is  an  assignee  of 
a  reveruon  wiAin  the  stat  32  Hen.  8,  c  84,  and 
may  maintain  an  action  of  covenant  upon  a  lease 
made  by  his  surrenderor,  and  &e  defendant  in  such 
action  cannot  protect  himself  by  alleging  the  inva- 
lidity of  the  lesae.  9FM<toav.JFVacociir,3M.&K.826. 

By  axtieles  of  sgreement,  A,  in  consideration  of 
an  undertaking  by  a  trustee  to  indemnify  him 
against  his  wife's  future  debts,  covenanted  to  seoure, 
\iy  a  fixed  day,  either  by  a  charge  on  real  estate,  or 
by  the  investmoit  of  an  adequate  sum  in  the  ftmds, 
or  by  the  best  means  in  his  power,  the  pajrment  of 
an  annuity  for  the  benefit  of  his  wife.  To  a  bill  by 
the  wife  stating  that  A  had  become  entitled  to  real 
eststes,  and  to  monies  charged  on  real  estate,  and 
had  also  a  power  of  jointuring;  snd  that  the  trustees 
ia  whom  this  property  wss  vested  were  raismg  money 
upon  it  for  A,  and  charging  that  the  property  was 
acquired  to  enable  A  to  perform  his  agreement,  and 
in  part  performance  of  it,  and  that  A  had  no  other 
property  on  which  he  could  charge  the  annuity,  and 
prayed  that  tiie  annuity  might  Im  seoured  upon  the 
property; — Held,  that  the  Court  would  set  upon 
the  estates,  and  net  merely  against  A  personally. 
WeUeOtg  V.  W$U$$ktf,  9  Law  J.  Rep.  (k.s.)  Ch.  2 1 ; 
10  Shu.  2M. 

(C)  Valid  ok  void. 

A  oorenant  by  which  the  defendant  bound  himself 
not  to  exercise  or  carry  on  the  trade  or  business  of  a 
brewer,  or  merchant,  or  agent  for  the  sale  of  ale, 
beer,  &c.  in  Sheffield  or  elsewhere,  or  in  any  man- 
ner howsoever  to  be  concerned  in  the  said  trade  or 
I,  is  void  in  law,  as  a  general  restraint  upon 
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trade.  HUtde  v.  Gray,  9  Law  J.  Rep.  (n.8;)  C.P.  2d8 ; 
1M.&0.195;  lSc.N.R.128. 

A  covenant,  by  which  certain  persons,  who  were 
carriers  from  London  to  Cambridge,  Norwich,  and 
various  parts  of  the  county  of  Norfolk,  agreed  that 
neither  they,  nor  their  heirs  nor  executors,  should 
carry  on  so  much  of  their  trade  as  extended  firom 
Swaffham,  and  places  contiguous  thereto,  to  Lon- 
don, and  from  London  to  Swaffham,  the  considera- 
tion for  this  agreement  being  the  payment  of  one- 
third  of  the  carriage  of  all  butter  carried  along  the 
line  of  road  t — Held,  not  illegaL  Arthur  v.  Manh, 
6LawJ.Rep.(N.B.)ICB.244;  6Ad.&E.959;  2N. 
&P.M2. 

A  trader  covenanted  to  sell  his  trade  of  a  car- 
rier to  the  defendants,  and  not  to  trade  as  a  car- 
rier on  his  own  account,  but  to  serve  them  as  an 
assistant  in  that  trade  during  his  life ;  and  the  de- 
fendants, in  consideratioii  of  these  covenants  tmd  of 
his  faithAil  services,  oovenaoted  topayhim2i.  St.  lOd, 
weekly  fer  fifteen  years,  and  IL  8«,  lOd.  weekly  if 
he  survived  that  period: — Held,  that  this  was  not  a 
general  restraint  of  trade,  but  a  partial  restraint,  for 
which  there  was  an  adequate  consideration.  WaUts 
v.Z>^,6LawJ.Rep.(v.8.)Exch.92;  2M.&W.278. 

(D)  Action  of,  whbn  maiktainabls. 

An  action  of  covenant  for  non-payment  of  rent 
in  arrear  is  maintainable  by  the  lessor  against  the 
assignee  of  a  lease,  although  the  lessor  has  re-en- 
tered for  breach  of  the  covenant  to  pay  rent,  under 
a  proviso  that  if  the  rent  be  behind  and  unpaid  fbr 
the  space  of  fourteen  days  after  any  of  the  days  of 
payment,  or  if  the  lessee,  his  executors,  adminis- 
tratora,  or  assigns,  shall  neglect  or  fail  in  or  be 
g^ty  of  a  breach  or  non-performance  of  any  of  the 
covenants,  &c.,  on  tj^e  part  of  the  said  lessee,  his 
exeeutors,  administrators,  and  assigns,  to  be  per- 
formed tnd  kept,  then  and  from  thenceforth  it  shall 
and  may  be  lawful  to  and  for  the  lessor,  his  cxecu- 
tors,  administraton,  and  assigns,  into  and  upon  any 
part  of  the  said  demised  premises,  in  the  name  of  the 
whole,  to  re-enter,  and  the  same  to  have  again,  as 
if  the  indenture  had  never  been  made.  Harithome 
V.  WaUon,  7  Law  J.  Rep.  (k.s.)  C.P.  138;  4  Bing. 
N.C.  178;  6  8c  606;  6  DowL  P.C.  404. 

A  lease  for  eleven  yean  was  prepared  and  exe- 
cuted by  the  lessee,  but  was  not  signed  by  the  lessor. 
The  lessee  entered  under  it,  and  occupied  the  pre- 
mises during  the  whole  term.  The  intended  lessor 
died,  after  having  devised  the  premises: — Held,  that 
the  devisee  could  not  maintain  an  action  of  cove- 
nant as  assignee  of  the  revenion  of  the  term  of 
eleven  yesrs.  CardupeU^r,  Luoeu,  6  Law  J.  Rep. 
(M.S.)  Exch.  62;  2  M.  &  W.  111. 

By  indenture  of  demise,  the  defendants  leased  to 
J  £  and  J  W  for  twenty-four  years,  a  fulling-mill 
and  machinery.  The  lease,  after  reciting  that  the 
machinery  had  been  valued  at  a  certain  sum,  con- 
tained covenants,  that  at  the  end  or  sooner  deter- 
mination of  the  term,  the  machinery  should  be  again 
valued  by  two  indifferent  persons,  one  to  be  chosen 
by  the  lessees  and  the  other  by  the  lessors,  and  that 
according  as  the  second  valuation  exceeded  or  fell 
short  of  3ie  first,  the  lessors  were  to  pay  or  receive 
the  difibrence.  A  fiat  in  bankruptcy  afterwards 
issued  against  J  £  and  J  W  during  the  continuance 
of  the  term,  under  which  the  plaintiffs  were  ap* 
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sums  by  instalments,  when  all  the  instalments  due 
and  unpaid  are  fully  set  forth  in  the  declaration, 
and  the  defendant  has  suffered  judgment  by  default. 
BmrTff  y.  Rtrinrford,  7  Law  J.  Rep.  (n.b.)  C.P.  168. 

A  rule  to  compute  was  refused  in  an  action  of 
corenant  for  non-payment  of  rent  and  land-tax. 
Sed  qiugre.    MarrU  ▼.  TAMifwon,  4  Sc  295. 

In  an  action  for  breach  of  coTenant  in  not  ren* 
dering  up  a  house  in  tenantable  repair,  at  the  ex- 
piration of  the  term,  the  defSmdiuit  will  not  be 
allowed  to  go  into  detail,  or  make  particular  in* 
quxriea  as  to  the  state  of  the  house  at  the  time  he 
entered  upon  the  premises.  Young  ▼.  MantZf  7  Law 
J.  Rep.  (k.b.)  C.P.  204;  6  Sc  277;  s.c.  Mant%  v. 
G0rti^,4  Bing.  N.C.  451. 

A  declaration  in  covenant  on  a  deed  of  indem- 
nity, set  forth  a  recital  of  the  plaintiff  having  been 
a  trustee ;  and  the  breach  complained  of  was,  the 
not  indemnifying  of  the  plaintiff  from  a  debt  for 
which  he  had  become  liable  in  his  character  of 
trustee.  The  plea  traversed  the  breach: — Held, 
that  it  was  incumbent  upon  the  plaintiff  to  produce 
the  trust  deed  at  the  trial,  and  prove  it  by  calling 
the  attesting  witness.  Giilett  v.  Jbbottt  7  Law  J. 
Urn.  (ir.8.)  as.  61 ;  7  Ad.  &  £.  78^ ;  8  N.  &  P.  24. 

In  covenant,  where  there  are  several  breaches, 
the  defendant  may  plead  a  payment  into  court  of 
one  sum,  in  satisfaction  of  the  damages  sustained, 
in  respect  of  all  the  breaches.  MartMl  v.  fVhUendgf 
5  Law  J.  Rep.  (n.8.)  Exch.  183  ;  1  M.  &  W.  188  ; 
1 T.  fie  0. 485 ;  4  Dowl.  P.C.  766. 

In  an  action  on  covenants,  in  a  lease  which 
passed  by  devise,  and  plea  of  non  detfisavUf  the  plain- 
tiff produced  a  counterpart  of  the  lease,  under 
which  the  defendant  held  the  premises  in  question, 
executed  by  him,  and  which  contained  a  statement 
of  the  will  under  which  the  lands  passed : — Held, 
that  such  evidence  precluded  the  defendant  firom 
disputing  the  due  execution  of  the  wilL  Bringloe 
V.  Goodstm,  8  Law  J.  Rep.  (N.S.)  C.P.  364 ;  5  Bing. 
N.C.788;  8Sc.  7L 

A  declaration  in  covenant  alleged,  that  the  de- 
fendant demised  and  leased  to  the  plaintiflb,  their 
executors,  &c.  a  certain  brewery  and  brewing  busi- 
ness, &c.,  and  also  the  exclusive  or  such  other  pri- 
vilege as  the  defendant  then  enjoyed,  of  supplying 
ale,  beer,  &c.  to  a  certain  public  house,  then  the 
property  of  the  defendant,  called  the  Punch  Bowl, 
for  a  certain  term,  if  the  defendant  should  so  long 
live.  It  then  averred,  that  at  the  time  of  making 
the  indenture,  the  defendant  was  the  landlord  and 
owner  of  the  Punch  Bowl,  and  was  also  in  the  ac- 
tual possession  and  occupation  and  tenancy  thereof, 
and  that  afterwards,  to  wit,  on  &c.,  he  demised  the 
Punch  Bowl  to  one  G,  who  in  like  manner  cove« 
nanted  with  him  to  take  firom  the  plaintiffii  all  the 
ale  and  beer  to  be  sold  and  consumed  on  the  pre- 
mises : — Held,  that  a  breach  setting  forth  that  O 
did  not,  nor  would,  during  his  tenancy  of  the  Punch 
Bowl,  purchase  aU  or  any  of  the  ale,  beer,  &c.  sold 
or  consumed  on  the  said  premises,  of  or  from  the 
plaintifis,  nor  was  he  during  the  time  aforesaid, 
supplied  by  the  plaintiffs  with  ale,  beer,  &c.,  but, 
on  the  contrary  thereof,  purchased  divers  barrels, 
&c.,  from  the  defendant,  and  of  and  from  divers 
other  persons,  to  the  plaintiffs  unknown,  and  the 
same  was  then  sold  snd  consumed  on  the  premises 
of  G,  to  wit,  the  said  Punch  Bowl,  was  bad  and 


inartificially  assigned,  flinde  v.  Oraift  9  Law  J. 
Rep.  (n.s.)  C.P.  253:  1  M.&  0. 195 ;  1  Sc.  N.H.123. 

In  covenant  to  allow  a  business  to  be  carried  on 
in  a  certain  shop,  a  breach  that  defendant  improperly 
shut  up  the  shop  is  sufficient,  without  alleging  that 
the  shop  was  shut  up  at  unreasonable  or  improper 
times.  Hodges  Y,  Gray^  4  DowL  P.C.  783 ;  1  T.  &  6. 
246. 

In  a  lease  for  seven  years,  determinable  on  a  six 
months'  notice  in  wriHngf  there  were  covenants  to 
repair,  and  keep  in  repair,  and  to  deliver  up  in 
good  repur  at  the  determination  of  the  term,  rea- 
tonableuee  and  wear  oniy  excepted,  and  also  to  repair 
on  a  notice  In  writings  with  the  like  exception.  Tlie 
declaration  averred,  that  the  term  was  put  an  end 
to  by  a  six  months'  notice,  and  that  the  lessor  gave 
notice  of  the  want  of  repair.  The  breaches  were, 
that  the  lessees  did  not  repair  after  notice ;  that  they 
did  not  keep  in  repair ;  and  that  they  did  not  deliver 
up  in  good  repair  at  the  determination  of  the  term. 
Plea — Payment  of  damages  into  court  generally. 
Replication  of  damages  lidtra;  and  issue  thereon. 
After  verdict  for  the  plaintiff — Held,  that  though 
the  declaration  would  have  been  bad  on  special  de- 
nmrrer,  for  mixing  the  claim  of  damages  on  the 
breach  of  covenant  to  repair  after  notice,  with  the 
claim  for  breach  of  the  covenant  to  repair  generally, 
yet  this  defect  was  cured  by  the  verdict  Also, 
that  the  breaches,  though  sufficient  after  verdict, 
ought  to  have  noticed  the  exception  of  reasonable 
wear  and  tear,  and  that  the  averment  of  notice 
should  have  shewn  the  notices  to  have  been  in  writ- 
ing. But  the  Court  held,  that  the  defendants,  by 
pleading  payment  into  court  generally,  had  ac- 
xnowledged  something  to  be  due  on  all  the  breaches, 
and  could  not,  therefore,  allege  the  last  two  objec- 
tions in  arrest  of  judgement  Wright  v.  Ooddard,  7 
Law  J.  Rep.  (n.8.)  aB.  174;  8  Ad.  &  £.  144 ;  3  N. 
&  P.  861. 

To  a  declaration  in  covenant  for  two  quarters' 
rent,  due  the  25th  of  March  1836,  the  defendant 
pleaded,  that  no  quarter's  rent,  ending  the  25th  of 
March  1 836,  then  became  due.    Upon  demurrer,  the 

{Aea,  was  held  ill,  but  the  plaintiff  afterwards  obtained 
eave  to  amend  his  declaration  by  withdrawing  the 
claim  for  the  second  quarter's  rent: — Held,  that 
such  abandonment  of  his  claim  did  not  entitle  de- 
fendant to  the  costs  of  the  demurrer,  and  that,  at  all 
events,  it  was  too  late  to  move  to  rescind  the  order  by 
which  the  amendment  had  been  allowed,  without 
giving  the  defendant  the  costs  of  the  demurrer, 
after  obtaining  time  to  plead  to  the  amended  declar- 
ation, and  receiving  the  costs  of  the  amendment 
Baden  v.  Ftight,  4  Bing.  N.C.  85 ;  5  Sc.  273 ;  6  Dowl. 
P.C.  177. 

Where  a  plaintiff  declares  on  a  covenant  in  a  lease 
by  defendant,  that  plaintiff  shall  have,  occupy,  and 
enjoy  the  demised  premises  from  a  day  named,  for 
and  during  a  certain  term,  and  alleges  as  a  breach, 
that  plaindff  on  the  day  named  entered  upon  the  de- 
mised premises,  and  became  possessed  of  them  for  the 
term,  but  that  he  was  not  able  to  occupy  and  enjoy 
the  said  premises  in  this,  viz.  that,  plaintiff  being 
so  possessed,  defendsnt  entered  into  the  premises 
and  upon  plaintiff's  possession,  and  expelled  and 
kept  him  out ;  to  which  the  defendant  pleads,  that 
he  did  not  enter  and  expel,  &c. ;  such  breach  is  not 
proved  by  evidence  that  plaintiff  came  to  take  pos- 
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•Mnon,  but  was  rtfuted  entrtnee  by  defendant, 
wbo  continned  occupying  the  premieesi  and  never 
admitted  him. 

And  it  makes  no  difference,  that  by  a  olauie  in 
the  lease  (stated  in  the  decUtration)  it  was  agreed 
that,  at  a  time  previous  to  the  above-named  dav, 
plaintiff  should  be  at  liberty  to  enter  the  arable 
lands  fit  for  wheat,  for  the  purpose  of  sowing,  par- 
ing at  a  certain  rate  for  such  lands  as  should  be 
sown ;  and  that  the  plaintiff  had  entered  on  a  part 
€^  the  said  arable  lands,  and  sown  before  the  day 
fixed  for  his  taking  possession  of  the  premises  gene- 
rally, such  entry  being  alleged  in  tne  declaration 
according  to  the  fact  Haufku  v.  OrUm,  6  Ad.  &  £. 
367. 


CUSTOM. 

[See  Copyhold.] 

A  custom  for  all  victuallers  to  erect  booths  on  a 
oommon»  being  parcel  of  the  waste  of  a  manor  (se- 
lected by  the  lord  for  holding  fairs  yearly,  every 
fortnight),  and  to  place  petts  and  tables  theie  a  rea- 
sonable time  before  the  Monday  next  after  the  Feast 
of  Pentecost,  and  to  continue  them  so  erected  until 
the  Feast  of  All  Souls,  each  paying  therefore  to  the 
lord  a  compensation  2d.,  is  good.  Smith  v.  Tyam 
orrjy<0Atf.  Arm,  9Ad.&£.406;  lP.&D.d07. 


DAMAGES. 

^  See  Contract — Nbw  T&ial,  Amount  of  Damages.  ] 

A  defence  which,  if  pleaded,  would  be  a  bar  to 
the  action,  is  not  admissible  in  evidence  in  reduc- 
tion of  damages. 

To  an  action  of  assumpsit  for  discharging  the 
plaintiff  before  the  expiration  of  his  servioe,  the 
onlv  plea  was,  payment  of  money  into  court: — 
Held,  that  the  defendant  could  not  prove,  in  miti- 

{pation  of  damages,  that  he  was  justified  in  discharg- 
ng  the  plaintiff  on  the  ground  of  drunkenness. 
Sffck  V.  PMikpt,  8  Law  J.  Rep.  (ir.s.)  Ezch.  249  & 
277  I  «  M.  &  \¥.  279 ;  7  Dowl.  P.C.  470. 

Quaref  whether  payment  before  or  after  action 
brought  is  admissible  in  evidence  in  reduction  of 
damages  without  a  special  plea. 

Where  it  appeared  that  a  sum  of  money  had  been 
paid  to  the  plaintiff  after  action  brought,  and  there 
was  no  special  plea,  the  Court,  on  an  application, 
reduced  tJie  damages,  which  had  been  taken  witib- 
out  allowing  this  sum,  though  the  Judge  refused  to 
allow  it  to  be  done  at  the  trial.  Richardwn  v.  JKe- 
berttoH  or  Rohertt^  5  Law  J.  Rep.  (n.8.)  Exch.  163 ;  1 
M.&W.46d;  1T.&G.762;  6DowLP.C.82. 

In  trespass,  a  recovery  of  damages  against  a  co- 
trespasser  not  sued,  is  not  admissible  in  mitigation 
of  damages  under  the  plea  of  not  guilty.  Day  v. 
Ptn-ter,  2  M.  &  R.  16U  [Parke] 

Where  a  libel  was  published  in  a  newspaper  on 
the  31  St  of  October,  and  the  plaintiff  commenced 
his  action  on  the  4th  of  November,  it  was  held,  that 
in  estimating  the  damsgcs,  the  jury  need  not  con- 
fine themselves  to  the  damage  which  accrued  be- 
tween the  publication  and  the  bringing  of  the  action. 
/n0ram  v,  Uwttm,  9  C.  ft  P.  326.  [Maule] 

Whfrp  dsmsgrs  found  by  the  jury  have  been  cal- 


eulated  upon  a  value  assented  to  by  eouBsel  on  bott 
sides,  the  Court  will  not  interfere  to  alter  the 
amount  of  the  verdict,  on  affidavits  that  eonnad 
were  mistaken  in  that  which  they  astmmrd  as  tiw 
basis  of  their  calculation.  HiUcm  v.  Fowkr,  6  DowL 
P.C.  812. 

In  an  action  for  negligent  driving,  whereby  tke 
plaintiff's  horse  was  injured,  it  appeared,  Uiat  the 
horse  was  sent  to  a  farrier's  for  six  weeks  linr  the 
purpose  of  being  cured,  and  that  at  the  end  of  tiiat 
time,  it  was  ascertained  that  t^e  horae  was  pecma- 
nently  damaged : — Held,  that  the  pnqper  measuie 
of  damages  waa  the  six  weeks'  keep,  the  amount  of 
the  £srrier's  bill,-  and  tke  diflerence  between  the 
value  of  the  horse  at  the  time  of  the  accident,  and 
at  the  end  of  the  six  weeks;  but  that  the  plidntiff 
ought  not  to  be  allowed  the  hire  of  another  hone 
during  the  six  weeks.  Hugket  v.  Qutnim,  8  C.  ft  P. 
708.  [Abinger] 

To  a  count  for  an  expulaion,  A  pleaded  not  guilty, 
and  B  and  C  paid  20s;  into  court,  and  pleaded 
that  the  plaintiff  had  sustained  no  greater  damages. 
Replication,  that  the  plaintiff  had  sustained  greater 
damages.  The  jury  wished  to  find  a  verdict  for 
the  plaintiff  against  A,  for  20L  beyond  the  sun 
paid  into  court,  and  a  verdict  that  20f.  aa  to  B 
and  C  was  sufficient:  — Held,  that  this  could  not  ^ 
done,  and  that  if  the  jury  thought  that  A  was  guilty, 
and  that  the  damages  the  ]daintiff  had  sustained, 
did  not  exceed  20*.,  they  should  find  a  verdict 
against  A,  with  nominal  damages  only,  and  a  ver- 
dict in  favour  of  C  and  D ;  but  that  if  the  jury 
thought  the  damages  that  the  plaintiff  had  sus- 
tained exceeded  20t.,  Ihey  should  find  a  verdict 
against  all  the  defendants  for  so  much  as  the  plsin- 
iSPn  damagea  exceeded  that  sum.  Woiktr  v.  ^osl- 
eott,  8  C.  ft  P.  362.  [Patteson] 

The  declaration  stated,  that  the  plaintiib  were 
posseseed  of  a  vault,  and  of  laige  quantities  of  wine 
and  bottles  therein ;  that  the  defendant  was  about  to 
and  did  pull  down  other  vaults  adjoining  that  <tf  the 
plaintifi ;  that  it  thereupon  became  hia  duty,  in  the 
event  of  his  not  shoring  up  the  plaintifib'  vault,  to 
give  reasonable  notice  to  them  of  his  intention  to 
pnll  down  his  own  vaults,  before  he  pulled  down  the 
same,  and  to  use  due  care  and  caution  in  pulling 
them  down.  Breach,  that  he  pulled  down  hia  vaults 
without  giving  due  notice  to  the  plaintifb,  and  with- 
out uaing  due  care  ai\d  caution.  At  the  trial,  a 
verdict  was  found  for  the  plaintiflh,  with  geneial 
damages. 

Held,  first,  that  as  the  plaintifib  did  not  allege  any 
right  to  have  their  vault  supported  by  the  vsults  oif 
tlM  defendants,  therefore  no  right  of  Uieira  had  been 
iigured  by  the  act  of  the  defondant 

SeconUT — That  the  defendant  was  not  bound  to 
shore  up  the  plaintiffs'  vault,  or  to  give  them  notice 
of  his  intention  to  pull  down  his  own  vault  There- 
fore, as  the  omission  to  give  such  notice  had  been 
made  a  substantive  ground  of  damage,  and  geoenl 
damages  had  been  given,  a  eenire  ds  nam  ought  to 
be  awarded. 

Held  also,  that,  supposing  the  mere  proximity  of 
the  defendant's  premises  to  those  of  the  plaintiffi, 
compelled  the  former  to  use  due  care  in  pulling  down 
his  own  vaults,  still  no  such  duty  could  arise  where 
he  had  no  knowledge  of  the  existence  and  nature  of 
the  vaults  of  the  plaintifis ;  and  the  declaration  was 
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Ml  far  BOt  eoDtahung  aa  aTwmcnt  that  he  had 
racblDDOwkdge.  Ckadwkky.TrotMrimaim^Bham 
J.  Rep.  (V.S.)  Exeh.  2S6 ;  6BiBg:  N.C.I;  8Se.l: 
andaeat.e.6LawJ.Rep.(K.s.)C.P.47;  SBing.N.C. 


DEAN,  FOEEST  OF. 

The  Conmuaaioiien  of  Woods  and  Forests  on- 
poirered  to  ouuflrm  tiie  titles,  and  to  grant  leases  of 
eneroaehments  in  the  forest  «f  Dean,  by  1  &  2  Vict 
c.^;  15  Law  J.  Stat.  61. 

As  to  the  regulation  of  the  woridng  of  mines  and 
qnnniesin  the  forest  of  Dean,  see  1  &  2  Vict  c.  48 ; 
15  Law  J.  Stat  65. 


DEATH. 


Capital  punishment  abolished  in  caaee  of  letter 
ateiJing  and  sacrilege,  by  6  Will  4^  c  4;  14  Law 
J.  Stat  5. 

The  punishment  of  death  in  cases  of  forgery 
aboUshed  by  1  Vict  0.84;  15  Law  J.  Stat  160. 

The  punishment  of  d«Uh  abolished  in  certain 
eases  by  1  Vict  c.  91 ;  15  Law  J.  Stat  170. 

The  absence  of  a  person  abroad,  without  having 
been  heard  of  for  seren  years,  is  presumptiye  evi- 
dence of  such  person's  being  then  dead,  but  is  no 
evidence  of  the  actual  time  of  die  death,  or  that  it 
occurred  at  the  end  of  seven  years.  Nepeam  v. 
Doe  d.  Knight  (in  erxor),  7  Law  J.  Eep.  (ir.a.)  Ezch. 
385;  2M.&W.894. 

To  prove  that  W  F,  of  L,  was  dead,  his  will,  dated 
in  the  year  1817,  firom  the  Prerogative  Court,  was 
produced,  and  an  examined  copy  of  the^^egister  of 
burials  of  L,  in  the  year  1817,  containing  an  entry 
of  the  burial  of  a  *'WF,  of  L;"  and  it  was  stated 
by  a  niece  of  W  F  that  he  was  dead,  and  that  she 
had  received  100/.  under  his  will,  but  was  not  at  the 
place  when  he  died: — Held,  to  be  sufficient  evi- 
dence of  the  death  of  W  F.  DO0  d.  Graham  v.  Pc»- 
/eU,  8  C.  8e  P.  586.  [Patteson] 

A  person  having  sailed  on  board  a  vessel  at 
Manilla,  in  July  1835,  on  a  voyage  to  London,  and 
the  vessel  never  having  been  since  heard  of,  nor  any 
one  on  board,  presnmd  to  be  dead.  Hmiiw  deeeated, 
1  Curt  595. 


DEBT. 

[See  AccovKT  statbd^Compakt — Compxnsa- 

TION.] 

(A)  WhXM  UAlVTAlVABhM. 

(B)  PlAADIMOS, 

(C)  JVDOMBNT. 


(A)  Whsk  xajktaivablx. 

Debt  does  not  lie  for  the  indorsee  against  the  ae- 
eeptoT  of  a  bill  of  exchange.  Ch9t»  v.  WiiUamt,  3 
Bmg.  N.C.  868 ;  5  Sc  68. 

Debt  by  the  payee  sgaiust  the  maker  of  a  promis- 
sory note ;  and  by  the  drawer  against  the  acceptor 
of  a  bill  of  exchange ;  in  neither  case  expressed  to 
be  for  "value  received:" — Held,  that  die  action 
would  lie.  Haieh  v.  Trajfet  and  IVaiten  v.  Keighi- 
l0y,9LawJ.Rep.(ir.t.)aB.n9;  ]lAd.&E.702; 
3  P.  ft  D.  408. 


An  assignee  of  a  debt  has  a  right  to  use  the  as- 
signor's name  in  suing  for  it,  and  it  is  a  sufficient 
authority  for  the  attorney,  if  he  is  instructed  by  the 
former  to  commence  proceedings.  Piei^ord  v.  £19- 
imgtony  4  DpwL  P.C.  453. 

(B)  Plxadinos. 

A  count,  that  defendant  accepted  a  bill  and  pro- 
mised to  pay  the  amount,  whereby  an  action  had 
accrued  to  plaintiff  to  demand  the  amount,  is  a  count 
in  debt  Cloves  v.  WiiOmwu,  8  Bing.  N.C.  868 ;  5  Sc 
68.  I 

In  a  declaration  in  debt  on  a  money  bond,  it  is 
not  necessary  to  allege  a  breach  by  any  averment  of 
non-payment 

A  plea  to  a  part  of  the  money  mentioned  in 
the  condition  of  a  money  bond,  that  it  has  been 
paid,  together  with  the  interest  tiiereon,  is  not  sus- 
tainable. 

Where,  in  the  condition  of  a  money  bond,  it  ap- 
pears that  three  persons  are  to  repay  the  money 
advanced  absolutely,  and  two  of  them  are  sued  on 
the  bond,  they  cannot  plead  that  they  were  only 
sureties  for  the  third,  whose  representative  had  been 
discharged  by  a  release  from  the  obligee.  Ashhee 
T.  Pidtf»db,5LawJ.  Rep.(iv.t.)Exeh.251;  1K.& 
W.564;  lT.frO.1016. 

A  plea  of  never  did  promise  is  a  nullity  in  an 
action  of  debt    Khg  v.  MyerSf  5  DowL  P.C.  686^ 

A  plea  of  the  general  issue  in  debt  on  simple  con- 
tract must  be  in  the  form  given  by  rule  8,  tit 
**  Covenant  and  Debt"  of  the  rules  of  Hilary  term, 
4  WilL  4,  and  therefore  a  plea  that  the  defendant 
**  netfer  did  ow^*  was  held  bad  on  special  demurrer, 
the  form  being  **  never  wat  indebted."  Smedlep  v. 
/oye«,4DowLP.C.421;  2  C.  M.  &  R.  721 ;  1  T.  & 
G.84. 

Debt  for  goods  sold  and  delivered,  money  paid, 
and  on  an  account  stated.  Plea  (before  the  rule  of 
Trinity  term,  1838,  directing  defendanta  who  plead 
the  genoal  issue  by  statute  to  insert  the  words  **  by 
statute"  in  the  margin),  nil  debei,  and  payment 
On  demurrer  to  the  former  plea,  (it  not  appearing, 
on  the  foce  of  the  proceedings,  whether  or  not  the 
plea  was  pleaded  under  a  statute,) — Held,  that  the 
plea  was,  at  all  events,  bad,  in  answer  to  the  count 
on  an  account  stated.  Cahert  v.  Moggs,  8  Law  /. 
Rep.  (n.8.)  aB.  339;  10  Ad.  &  E.  632 ;  2  P.  &  D. 
543. 

In  debt,  defendant  pleaded,  '* except  as  to  the  sum 
of  4i.  I2f.  8dL,  parcel  of  the  monies  in  the  decla- 
ration, mmquam  indthiiahu;  and  as  to  the  said 
sum  of  4t  \2e,  8«L,  parcel  as  aforessid,  defendant 
says,  that  the  sum  of  42.  12c.  8<t,  parcel  of  the  sum 
in  the  first  count  mentioned,  and  the  sum  of 
42. 1 2«.  8d:,  parcel  of  the  sum  in  the  last  count  men- 
tioned, are  one  and  the  same  debt  of  42.  12«.  8dL, 
and  not  other  or  different  debU;  and  that  the  same 
is  the  said  sum  of  42.  12f.  8d:  as  in  the  first  plea 
mentioned,"  and  then  proceeded  to  answer  so  much: 
— Held  bad,  on  demurrer.  RawUneon  v.  Shand,  8 
Law  J.  Rep.  (its.)  Exch.  270 ;  5  M.  &  W.  468. 

(C)  Judgment. 

It  is  no  objection  to  an  inierloeutary  judgment, 
that  it  is  signed  in  an  action  ffideht.  Maekenatie  v. 
Gasford,  5  DowL  P.C.  403. 
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DEBTOR  AND  CREDITOR. 


DEBTOR  AND  CREDITOR. 

[See  AssiONMENT.] 

(A)  Creditob. 

(a)  Rights. 

(b)  Specialtu. 

(B)  Abbiones  of  Debt. 

(C)  DiBCRAJioB,  Payment,  and  Satisfaction 

OF  Debtor. 

(D)  Composition  Deeds. 


The  remediea  of  creditors  against  the  property  of 
their  debtors  extended  by  1  &  2  Vict  c  110;  16 
Law  J.  Stat  App.  1. 

The  laws  relating  to  debtor  and  creditor  in  Ire- 
land amended  by  8  &  4  Vict  c.106;  18  Law  J. 
Stot  166. 

The  I  WilU  4,  c.  47,  explained  and  extended  by  2 
&  3  Vict  c  60;  17  Law  J.  SUt  156. 

(A)  Ceeditob. 
(a)  Rights. 

A  creditor  who  has  obtained  a  judgment  in  out- 
lawry against  his  debtor,  is  not  entided  to  the  aid 
of  a  court  of  equity  in  obtaining  possession  of  the 
debtor's  property,  until  he  has  obtained  a  grant  of 
it  fin>m  the  Crown.     Cnddon  y.  Hubert,  7  Sim.  485. 

By  an  indenture  executed  by  a  debtor  of  the  one 
part,  and  certain  scheduled  creditors  of  the  other 
part,  the  debtor  coyenanted  that  he  would  pay  the 
respective  debts  with  interest  on  a  given  day,  and,  in 
the  event  of  non-payment  by  that  time,  he  engaged 
to  sell  so  much  of  his  estates  as  should  be  found 
necessary  for  that  purpose. — Held  that  this  was  a 
mere  personal  undertaking ;  and  that  even  if  it  were 
not,  it  would  give  the  creditors  no  specific  lien  on 
his  lands  so  as  to  enable  them  to  receive  payment 
pari  passu  with  the  judgment  creditors. 

Where  a  bill  prays  for  the  payment  of  debts  in  a 
due  course  of  adnunistration,  a  bond  creditor  can- 
not claim  payment  pari  passu  with  a  judgment  cre- 
ditor on  the  ground  that  the  bill  is  filed  on  behalf 
of  all  the  specialty  creditors,  even  though  the  assets 
may  have  been  partially  distributed  pari  passu  in 
the  belief  that  there  would  be  no  deficiency.  JBer- 
ringtan  v.  Evans,  3  Y.  &  C.  384. 

A  testator  devised  freehold  estates  to  his  son  in 
fee,  and  also  bequeathed  to  him  certain  leasehold 

Property,  subject  to  the  payment  of  certain  legacies, 
'he  son  married  shortly  after  the  testator's  death, 
and  on  that  occasion,  conveyed  and  assigned  the 
freehold  and  leasehold  property,  devised  under  the 
will,  (together  with  other  estates,)  to  trustees,  in 
trust,  in  the  first  place,  to  pay  the  legacies  charged 
by  the  will,  and,  subject  thereto,  in  trust  for  the 
settlor  and  his  intended  wife,  and  the  issue  of 
the  marriage ;  and  the  father  of  the  intended  wife 
covenanted  to  settle  a  sum  of  money  on  the  lady 
and  her  children.  The  remaining  assets  of  the 
testator  were  insufficient  for  the  payment  of  all 
his  debts : — Held,  that  the  issue  of  the  marriage, 
and  also  the  legatees,  were  entitled  to  the  benefits 
given  them  by  the  settlement,  in  preference  to  the 
creditors  of  the  testator. 

The  statutes  8  &  4  W.  &  M.  c  14,  and  47  Gea 
3,  c.  74,  s.  2,  do  not  charge  real  estates  devised,  with 


the  debts  of  the  ancestor,  but  inake  the  heir  or  dfr* 
▼isee  personally  liable  to  the  extent  of  the  value  of 
such  estates.  Spaekman  v.  Ttmbreil,  6  Law  J.  Rep. 
(n.b.)  Ch.  147 ;  8  Sim.  253. 

The  act  of  3  &  4  WilL  4,  c.  104,  which  rendflirs 
freehold  estates  liable  to  the  payment  of  all  debts, 
applies  only  to  real  estates  not  chaijg^ed  with  pay- 
ment of  debts.  Ball  v.  Harris,  8  Law  J.  Rep.  (n.b.) 
Ch.  114;  4M.&Cr.  264. 

Where  it  is  necessary  to  resort  to  the  real  estates 
of  a  deceased  debtor  for  payment  of  his  debts,  the 
Court  may  direct  the  money  to  be  raised  by  mort- 
gage instead  of  sale,  and  may  also  direct  the  infsnt 
heir  or  devisee  of  the  debtor  to  convey  the  estates 
to  the  mortgagees.     Holms  v.  WiUiama,  8  Sim.  557. 

(6)  Specialty. 

A  covenanted  with  B  to  pay  a  certain  sum  by 
bills  of  exchange.  A  bill  for  part  only  was  given, 
and  that  was  dishonoured :  — Held,  that  B  was  a 
specialty  creditor  for  the  whole  amount  CopUmd 
V.  Martin,  9  Sim.  438. 

The  principles  upon  which  a  specialty  creditor, 
whose  debt  is  also  secured  by  a  mortgage  or  lien, 
should  prove  his  debt  under  a  decree  in  a  creditors' 
suit  discussed ;  and  Sir  J.  Leach's  decision  in  Green- 
wood V.  Taylor,  (1  Russ.  &  Mylne,  185)  questioned. 
Mason  y.  Bogg,  2  M.  &  Cr.  443. 

(B)  AsBioNBE  OF  Debt. 

An  assignee  of  a  debt  must  shew,  by  his  bill, 
special  circumstances  to  entitle  him  to  the  assist- 
ance of  a  court  of  equity. 

An  assignee  of  a  debt  cannot  file  a  bill  against 
the  assignor  of  the  debt  and  the  debtor,  unless  he 
shews  that  he  cannot  proceed  at  law.  Hammond  v. 
Messenger,  7  Law  J.  Kep.  (n.s.)  Ch.  810;  9  SiuL 
327. 

(C)  DiBCHAEOE,  Payment,  and  Satisfaction  of 

Debtor. 

Indulgence  as  to  time  of  payment  granted  by  the 
obligee  of  a  bond  to  the  surviving  obligor  wiUiout 
the  consent  or  concurrence  of  the  executors  of  the 
deceased  obligee,  was  held  to  have  discharged  them. 
Oakley  v.  Pasheller,  4  C.  &  F.  207 ;  10  Bli.  (n.8.) 
548. 

A  debtor  who  pays  his  debt  to  his  creditor's  agen^ 
must  do  so  in  cash,  unless  he  can  shew  that  the 
agent  had  authority  to  receive  in  any  other  way. 
Barker  v.  Greenwood,  2  Y.  &  C.  414 ;  6  Law  J.  Rep. 
(n.s.)  Ex.  £q.  54. 

Payments  by  a  debtor  to  a  firm  made  to  the  suc- 
cessors after  aU  the  original  partners  had  ceased  to 
be  members,  were  held  not  to  be  in  satisfaction  of 
the  debt  due  to  those  original  partners,  in  the  ab- 
sence of  any  proof  of  consent  on  the  part  of  the 
survivor  of  them  to  the  payments  being  so  taken. 
Jvnes  V.  Maund,  3  Y.  &  C.  847. 

Clayton's  case<,  as  to  the  adoption  of  a  debt  of  an  old 
fum  by  the  succeeding  partners,  discussed.  Ex 
parte  Sandham  re  Ross  Sf  Ogilvie,  4  Dea.  812. 

(D)  Composition  Deeds. 

W^here  a  joint  creditor  of  a  firm  has  a  private  se- 
curity for  his  debt  on  a  separate  estate,  belonging  to 
one  of  the  partners  of  the  firm,  he  will  not  be  al- 
lowed to  tsJie  advantage  of  a  general  composition 
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deed,  and  also  retain  his  priTate  security,  unless  lie 
either  holds  himself  entirely  aloof  from  the  other 
joint  creditors,  or  distinctly  communicates  with 
them  on  the  subject,  if  he  acts  in  common  with  them 
at  all ;  and  the  circumstance  of  his  hanng  post- 
poned his  execution  of  the  composition  deed  till 
after  he  has  realized  his  private  security,  and  the 
debtor  being  the  complaining  party,  does  not  pre- 
vent the  application  of  the  rule.  CuUingworth  t. 
Lotfd,  9  Law  J.  Rep.  (n.s.)  Ch.  218 ;  2  Bea.  885. 

Assumpsit  on  a  joint  and  several  promissory 
note  for  1,000/.  One  of  the  makers  had  become  em- 
barrassed, and  by  a  deed  of  assignment,  reciting 
that  he  was  indebted  to  the  creditors,  parties  to  the 
deed,  "in  the  sums  set  against  their  respective 
names,"  assigned  the  whole  of  his  personal  estate 
and  effects  to  trustees,  to  sell  and  distribute  the 
amount  among  the  said  creditors  proportionally^ 
which  the  creditors  thereby  accepted,  "  in  discharge 
of  all  their  claims  and  demands."  It  was  provided, 
that  if  any  creditor  did  not  sign  the  deed,  his  divi- 
dend was  to  become  forfeit  The  plaintiff  was  a 
party  to  the  deed,  and  the  sum  of  536/.  5s,  was  set 
against  his  name.  It  was  conceded  on  the  plead- 
ings, that  the  demand  for  which  the  action  was 
brought,  was  different  from  this  debt: — Held,  that 
this  deed  did  not  operate  as  a  release  from  the 
plaintiff,  of  other  debts,  besides  that  named  in  the 
instrument,  and  that  he  was  not  barred  by  it  from 
recovering  on  the  promissoiy  note.  Read  v.  JVrautf 
9  Law  J.  Rep.  (N.S.)  Q.B.  4. 

A  party  being  indebted  to  several,  agreed  with  O 
and  W  that  they  should  pay  off  those  debts,  and  he 
conveyed  all  his  estate  and  effects  to  them  in  trust 
to  sell  *'  when  they  should  think  proper  and  ad- 
vantageous;" and  upon  further  trust,  so  long  as 
they  should  think  it  desirable  and  advantageous,  to 
continue  and  carry  on  the  business,  and  to  pay  and 
apply  the  monies  arising,  first,  in  payment  of  the 
charges  of  die  indenture ;  secondly,  to  retain  their 
own  debt;  and,  thirdlv,  any  expenses  necessary 
for  carrying  on  the  busmess,  and  to  pay  the  surplus 
of  such  money  so  to  arise  unto  ana  among  them- 
selves the  trustees,  and  all  the  other  creditors  who 
should  have  executed  the  deed,  within  three  months: 
— Held,  that  this  deed  was  void,  as  imposing  terms 
with  which  no  creditor  was  bound  to  comply  ;  for 
if  a  creditor  came  in  and  executed,  he  would  become 
a  partner  in  the  business,  and  subject  to  the  bank- 
rupt laws,  eomme  sembie. 

The  trade  in  question,  being  that  of  an  hotel 
keeper,  it  is  no  objection  to  such  an  assignment  that 
the  debtor,  when  it  was  executed,  had  not  a  licence 
ibr  retailing  exciseable  liquors ;  there  being  no  evi- 
dence that  the  trustees  contemplated  selling,  or  in 
fkct  sold,  any  liquors  without  such  licence,  and  a 
licence  having  been  procured  two  days  after  the 
execution  of  3ie  deed.  Oioen  v.  Body,  5  Law  J. 
Rep.  (K.B.)  K.B.  191 ;  5  Ad.  &  E.  28;  6  N.  &M.448. 

Where  a  debtor,  in  order  to  procure  the  signature 
of  a  creditor  to  a  deed  of  composition,  consented  to 
give  him  a  bill  for  the  difference  between  the  com- 
position and  the  full  debt,  and  did  accept  a  bill  ac- 
cordingly, and  the  creditor  then  signed  the  deed, 
and  the  debtor  subsequently  paid  the  bill  on  its 
coming  to  maturity :  —  Held,  that  as  the  debtor 
might  have  set  up  ihew  facts  as  an  answer  to  any 
action  on  tiie  bill,  his  payment  of  it  must  be  con- 


sidered a  voluntary  payment,  and  he  could  not  re- 
cover the  amount  from  his  creditor  in  an  action  for 
money  had  and  received.  Wilton  v.  iKoy,  8  Law  J. 
Rep.  (N.8.)  aB.  224;  10  Ad.&£.  82;  2P.&D. 
253. 

By  certain  articles  of  agreement,  the  plaintiff  and 
the  other  creditors  of  the  defendants  agreed  to  ac- 
cept St.  in  Uie  pound,  upon  their  respective  debts, 
upon  the  execution  of  die  articles,  by  promissory 
notes  at  two  months,  with  a  satisfactory  security  for 
their  payment ;  and  the  frirther  remaining  sum  of 
I5t.  in  the  pound,  to  be  paid  by  the  defendant's 
own  notes,  by  three  equal  instalments,  at  six,  nine^ 
and  twelve  months  from  the  date  thereof.  At  the 
same  time,  it  was  privately  agreed  between  the 
plaintiff  and  the  defendants,  that  they  should  in- 
dorse over  to  him,  as  an  additional  security,  a  bill 
of  exchange  accepted  by  certain  other  persons,  to 
induce  him  to  execute  the  articles  of  agreement, 
which  was  done,  before  his  execution  of  the  articles : 
— Held,  that  this  private  agreement  was  a  fraud 
upon  the  other  creditors,  and  vitiated  the  whole 
transaction  as  regarded  the  plaintiff,  and  disabled 
him  from  recovering  upon  the  notes,  which  had 
been  given  to  secure  die  remaining  15«.  in  the 
pound.  Howden  v.  Haigh,  9  Law  J.  Rep.  (n.8.)  Q.B. 
198;  llAd.&£.10S3;  dP.&D.66L 


DECEIT. 
[See  Faxsb  Rkp&sssmtations.] 


DECISIONS. 

Sembie — that  the  decision  in  WilHt  v.  Stone,  1  Y. 
&  J.  262,  is  questionable.  Hadow  v.  Bamett,  1  Y. 
&  C.  164. 


DEED. 

[See  CovBNANT — Estoppel- 
pan  Y.] 

(AJ  Construction. 

(B)  Validity. 

(C)  Execution. 


-Railway  Com- 


(A)  Construction. 

[Snowden  v.  Dakt,  3  Dig.  Law  J.  186 ;  6  Sim* 
524.] 

A  house  allotted  to  the  prebendary  for  his  re- 
sidence does  not  form  part  of  the  eorpt  of  the  pre- 
bend, and  the  legal  estate  therein  does  not  pass  by  a 
mortgage  deed,  which  conveyed,  granted,  barnined, 
sold,  and  demised  all  that  the  canonry  of  the  King's 
Free  Chapel  of  St  George,  at  Windsor,  "  and  all 
glebe  and  other  lands,  tenements,  messuages,  and 
hereditaments  belonging  thereto,  and  all  and  every 
the  rights,  rents,  profits,  emoluments,  privileges, 
advantages,  and  appurtenances  to  the  same  canonry 
belonging,  and  all  the  estate,  right,  title,  and  in- 
terest of  the  mortgagor  in  and  to  the  premises  and 
every  part  thereof  Doe  d.  Butcher  v.  Mutgrave,  9 
Law  J.  Rep.  (n.s.)  C.P.  318  ;  1 M.  &  G.  625  ;  1  Sc. 
N.R.45L 
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DEED. 


A  widowj  being  entitled  to  oextain  benefits  under 
tk)  wiU  of  ber  first  busband,  and  ber  dower  not 
beving  been  set  out,  joined  her  second  husband  in 
^aa.ignmg  "all  and  singular  the  legacies,  debts, 
monies,  estates,  and  effects,  whatsoever  and  where- 
soever,  and  of  what  nature  or  kind  soever,  of  or  to 
which  her  husband  in  her  right  or  otherwise  was 
possessed,  as  well  under  the  will  and  codicil  of  her 
nnner  husband,  as  in  any  other  manner  howso* 
ever:" — Held,  that  her  right  to  dower  out  of  the 
estates  of  her  former  husbimd  did  not  pass  by  this 
assignment.  Brmm  v.  Merwditk,  6  Law  J.  Rep. 
(v.8.)Cb.361;  2K.627. 

F  L  B  was  seised  of  some  stables  in  Cleveland 
Mews,  and  a  bouse  in  King  Street,  and  was  pos- 
sessed of  a  leasehold  house  in  Grosvenor  Place ;  hy 
indentures  of  lease  and  releaae,  after  reciting  his 
title  to  the  freehold  in  Cleveland  Mews,  and  die 
leasehold  in  Grosvenor  Place,  and  that  he  had  pro- 
posed to  assign  over  his  intoest  in  the  aforesaid 
premises,  and  in  such  other  property  in  Great  Bri- 
tain, real  or  personal,  as  he  might  th^  have,  for  the 
benefit  of  his  sbters,  F  L  B  granteid  and  released 
the  stables  to  A  B  in  fee^  upon  the  trusts  after 
mentioned;  and  he  assigned  the  leasehold  houssi 
**and  dU^Um  ike  prtpertp  sUuaie  •»  GnMt  Briinm, 
wketker  real  or  permmal,**  to  whioh  he  might  be  then 
entitled,  upon  trust  for  the  grantor's  tl^ee  sisters. 
The  property  in  King  Street  was  not  specifically 
mentioned  in  either  uie  leaae  or  release,  and  the 
general  words  were  omitted  in  the  lease  for  a  year : 
— Held,  that  the  King  Street  property  did  not  pass 
by  the  general  words  in  the  deed.  Dcungeworth  v. 
BUnr,  6  Law  J.  Rep.  (n.s.)  Ch.  268;  1  K.  796. 

A  testator  directed  his  executors  to  invest  a  sum 
of  20,0001,  and  pav  the  interest  to  his  wife  for  life ; 
and  after  her  death  to  pay  2,000t,  part  thereof 
amongst  the  children  of  J  L  living  at  the  death  of 
the  widow.  The  plaintiff,  being  one  of  the  two 
ehildrsn  of  J  L,  put  up  for  sale  by  public  auction 
what  he  described  to  be  1,0001.  j^nncipal  money, 
part  of  20,000t  principal  money  mvested  in  con- 
sols. The  defendtfit  became  the  purohaser;  and 
the  plaintifi^  by  an  indenture,  whioh  recited  the  will, 
investment,  snd  pnrdbase,  assigned  l,000t  sterling 
part  of  the  legacv  of  20,0001.  At  the  death  of  the 
tenant  for  life,  uie  10001.  in  consols  were  worth 
1,4201. :— Held,  that  the  defendant  was  entitled  to 
the  whole  1,4202.  Lueae  v.  Bond^  6  Law  J.  Rep. 
(y.s.)  Ch.  259;  7  Ibid.  207 ;  2  K.  136. 

A  Cither  executed  a  deed  of  assignment  of  cer- 
tain East  India  stock  and  Globe  Insurance  shares, 
to  his  dauffhter  and  her  husband,  and  their  chil- 
dren ;  the  deed  was  retained  fay  him,  and  found,  in- 
closed in  an  envelope,  on  whidi  he  had  in  his  own 
handwriting  directed  the  deed  to  be  given  up  to  his 
daughter  on  his  death.  No  transfer  according  to 
the  preseribed  forms  was  made  during  the  father's 
lifetmne : — Held,  that  the  stock  and  shares  did  not 
pass  by  the  deed,  but  constituted  part  of  the  father's 
esUte.  DiUom  v.  Coppi%  9  Law  J.  Rep.  (y.s.)  Ch.  87. 

When  property  in  land  passes  by  a  deed,  the  pro- 
perty in  tiie  deed  passes  with  it 

I^  attorney  who  draws  and  attests  a  deed,  con- 
veying land  from  A  to  B,  is  not  allowed  afterwards 
to  say  that  the  property  in  the  land  and  deed  did 
notpass. 

Where  a  Jury  gave  a  general  verdict  for  the  defen- 


dant on  three  issues,  having  been  misdxreeted  on 
one,  the  Court  granted  a  newtnal  on  payment  of  costs. 
Lordy.  Wardle,  3  Bing.  N.C.  680;  4  Sc  402. 

There  being  an  assignment  by  way  of  security  for 
the  husband's  debt  of  amoiety  of  the  wife's  contingent 
fund,  and  the  wife^  when  the  oontingenoy  happened, 
insisting  uponasettlement,sndamoietybcingsetfled: 
— *Held^  with  reference  to  subsequent  assignments  of 
portions  of  the  entire  fund,  that  the  first  assignment 
passed  all  the  remaining  moiety,  and  not  half  of  it 
Arekerr,  Qardmer,  C.P.C.  S40. 

Hie  pareds  in  a  conveyance  which  were  deseribed 
as  W  Farm,  with  certain  doses,  &&  [enumerating 
them  widi  their  acreages]  containing  218  acres,  with 
sll  woods,  &a  and  the  groundand  soil  th^reol^  fifty-six 
aeres  of  woodland,  part  of  W  Farm,  but  not  enu- 
merated, were  held  to  pass.  Porimam  v.  MiU,  8  Law  J. 
Repu(v.s.)Ch.l6l. 

By  a  deed,  dated  in  16S0,  the  grantor  conveyed  in 
foe-faim  lands  in  the  manor  of  Amble,  excepting  al- 
ways, and  reserved  out  of  the  grant  all  mines  of  coals 
within  the  fields  snd  territories  of  Amble  aforesaid, 
together  with  sufficient  wav-leave  and  stay-leave  to 
and  fimn  the  aaid  mines,  with  liberty  of  sinking  and 
digging  pit  and  pits,  with  a  covenant  ''to  give  and 
vidd  such  accustomed  recompense  for  dig^ng  and 
Breaking  the  ground  within  the  fields  and  territories 
of  Amble  aforesaid,  in  which  any  pit  or  pits  for  tiie 
getting  of  coal  should  thereafter  happen  to  be  sunk 
and  wrought,  as  formerly  had  been  usually  given 
and  allowed  them  in  like  cases."  Lands  in  themanor 
of  Hanzley,  (adjoining  ^those  in  Amble,)  were,  by 
another  deed  of  the  same  date,  conveyed  by  the  same 
parties  to  otiier  persons,  with  a  like  exception,  reser^ 
vation,  and  covenant  QiMsre-— Whether  under  the 
reservation  of  **suffident  way-leave"  in  1630,  a 
right  to  make  a  rmiway  in  1889  was  included.  Hdd, 
hmrever,  that  the  reservation  was  not  to  be  confined 
to  such  ways  only  as  were  known  and  in  use  at  the 
time  it  was  made.  Held,  also,  that  the  liberty  of 
sinking  pits  indudsd  all  proper  aecessories  as  ind- 
dent  thereto ;  such  as  the  erection  of  a  steam-engine, 
and  other  machinery,  for  thepurpose  of  draining  them. 
Hdd,  also,  that  under  the  reservation  in  the  grant 
of  lands  in  Amble,  the  coal-owner  cOuld  not  carry 
eoais  ffot  in  Hanxley  over  the  lands  in  Amble,  d- 
tboug^  from  part  of  the  same  minend  fidd. 

In  an  action  of  trespass  for  la3ring  a  railroad  on 
the  plaintiff^s  close,  the  defendant  justified  nnder  a 
reservation  of  a  way-leave  for  the  purpose  of  carry^ 
ing  coals.  The  pidntiff  new  assigned,  that  the 
trespasses  were  committed  on  other  and  different 
oocaaions,  and  for  other  and  different  purposes,  and 
to  a  greater  extent  than  was  necessary,  and  in  other 
parts  of  the  dose ;  to  which  there  was  judgment  by 
defoult  .* — ^Hdd,  that  it  was  not  open  to  the  plaintiff 
on  these  pleadings  to  contend,  that  tome  spedes  of 
railway  was  not  within  the  reservation ;  but  that  the 
question  was,  whether  the  partieular  mode  of  con- 
structing the  railway,  and  the  direction  of  it^  was 
anthoriaed  by  the  reservation.  DandT.  Kingecoie^  9 
Law  J.  Rep.  (k.8.)  Exch.  279 ;  6  M.  &  W.  174^ 

Under  a  local  act,  proprietors  of  lands  were  audio- 
xized  to  "  contract  for,  sell,  and  convey,"  their  lands 
to  a  eand  company;  such  "contracts,  agreements, 
sdes,  exchanges,  conveyances,  and  assurances"  were 
to  be  vdid  to  dl  intents  and  purposes ;  were  to  be 
enrolled  with  the  clerk  of  the  peace,  and  copies 
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thereof  to  be  evidence ;  and  upon  payment  of  the 
sum  agreed  on  for  the  purchase  of  such  lands,  they 
were  to  be  vested  in  the  canal  company: — Held, 
that  a  conveyance  of  land  under  this  act,  must  be  in 
writing.  Doe  d.  Robins  v.  Warwick  and  Birmh^?uim 
Canai  Company,  2  Bmg.  N.C.  483 ;  2  Sc  717. 

By  deed  between  co-parceners  and  their  husbands 
to  lead  the  uses  of  a  iine,  in  order  to  eftect  a  parti- 
tion, the  share  of  one  co-pareener  was  limited  (after 
life  estates  to  the  parents,)  '*  to  the  use  of  tiie  child 
orchildren"  (without  words  of  inheritance,)  "forever, 
subject  nevertheless  to  such  divisions,  directions,  or- 
ders, and  appointments,  as  the  husbandby  will  or  deed 
should  think  fit  to  direct  or  appoint" :— Held,  that 
these  words  gave  the  husband  not  merely  a  power  of 
distribution,  but  a  general  power  to  appoint  the  fee 
simple;  and  that  such  power  was  weU  executed  by 
indentures  of  lease  and  release,  expressed  to  be  made 
in  consideration  of  money  paid  as  well  as  of  natural 
aflection.  Doe  d.  Chadtoiekr.  Jaektont  1 M.  fir  K  55$, 
[Gumey] 

One  of  two  coparceners  conveyed  his  moiety  to 
a  purchaser,  who  made  partition  with  the  other 
coparcener  by  deed  of  lease  and  relesee,  convey- 
ing the  whole  of  the  estate  to  a  trustee  in  fee,  to 
the  use  of  the  parties  for  their  respective  portions  *. 
Held,  that,  by  this  deed,  the  descent  ex  parU  matemd 
was  not  broken,  so  as,  on  the  death  of  the  latter  co- 
parcener, to  let  in  his  heir  ex  parte  paiemd.  Doe  d. 
CroethwaUe  v.  ZHxon,  6  Law  J.  Rep.  (n.s.)  K.B.  61 ; 
f  Ad.&£.834;  1  N.  &  P.  2i{5. 

A  declaration  stated  an  agreement  made  on  the  8th 
of  August,  by  which  the  plainti£f  agreed  to  let,  and 
the  defendant  agreed  to  take,  a  messuage,  with  exclu- 
sive licence  to  sport  over  a  manor,  at  a  certain  rent : 
there  was  then  an  averment  of  mutual  promises,  and 
that  tiie  plaintiff  let  unto  the  defendant  the  said  mes- 
suage, &c,  so  agreed,  &o.  On  demurrer,  held,  that 
as  tibe  demisewas  partly  of  an  incorporeal  heredita- 
ment, the  declaration  was  bad,  for  not  alleging  it  to 
have  been  by  deed.  Bird  v.  Higgintm  (in  error),  6 
Law  J.  Rep.  (if.8.)  Exch.  282 ;  6  Ad.  &  £.  824. 

(B)  Validity. 

A  wife,  who  had  been  deserted  by  her  husband, 
became  entitled  to  a  share  of  an  intestate's  property, 
amounting  to  8,6091.  The  husband,  whilst  he  was 
ignorant  of  the  amount  of  the  share,  assigned  it  in 
trust  for  his  wife  and  children,  subject  to  the  payment 
of  10«.  a  week  to  himself  for  his  life.  Although  the 
deed  recited  that  the  intestate's  estate  was  very  con- 
siderable, vet  as  the  administrators,  who  were  the 
wife's  brothers,  and  parties  to  the  transaction,  did 
not  disclose  to  the  husband  the  amount  of  the  share, 
the  deed  was  set  aside.  Qrovet  v.  Perkintf  6  Sim.  576. 

Where  creditors,  whose  debt  was  secured  by  cer- 
tain promissory  notes,  gave  further  time  for  payment 
of  the  debt  to  the  principal  debtor,  by  deed,  without 
the  consent  of  the  suretv,  but  afterwards,  and  before 
ike  noies  became  due,  the  surety  consented  to  the 
giving  of  time : — Held,  that  a  consent  so  given  by 
tile  surety,  revived  her  liability  upon  the  notes.  Smith 
V.  Winter,  8  Law  J.  Rep.  (n.8.)  Exch.  34 ;  4  M.  &  W. 
4^4. 

(C)  ExEctrrioN. 

The  attestation  of  a  deed  was  in  the  following 
form : — "  Sealed  and  delivered  by  the  within  men- 

Digest,  1835—1840. 


tioned  C  A,  in  the  presence  of  R  P  C."  It  was 
proved  by  the  attesting  witness,  that  the  signature 
R  P  C  was  of  his  handwiting,  and  that  he  had  no 
recollection  of  the  transaction,  but  that  he  should 
not  have  signed  the  attestation ;  if  he  had  not  seen 
the  deed  executed: — Held,  sufficient,  and  that  the 
fret  that  the  attesting  witness  was  neither  an  attor- 
ney, nor  an  attorney's  clerk,  made  no  difference. 
£>Md.CoiifiM2/v.Caperton,9C.&P.  112.  [Alderson] 

To  prove  the  execution  of  a  deed,  by  which  A 
conveyed  lands  to  W  upon  certain  trusts,  which 
deed  was  alleged  to  be  lost,  it  was  shewn  that  L  (in 
whose  office  W  had  been  a  clerk)  had  found  a  draft 
of  a  deed  of  convevance  witii  the  following  memo- 
randum on  tiie  back  of  it,  in  the  handwriting  of  W : 
"  Engrossed,  J  W ;  stamps  and  parchment,  with  Ik 
for  lease,  81. 3«. :" — Held,  that  this  memorandum  was 
not  admissible  in  evidence. 
^  On  a  question  whether  a  person  was  sane  at  the 
time  of  her  executing  a  certain  deed,  witnesses 
cannot  be  asked  whether  the  sister  of  the  party  be 
not  insane.  Doed.  Mather  v.  Whitefoot,  8  C.  &  P.  270. 

A  person  made  a  deed  of  gift  of  all  his  real  pro^ 
perty  to  his  daughter:  he  signed  and  sealed  it,  and 
no  one  being  present  but  the  attesting  witnesses,  he 
said,  **  I  deliver  this  as  my  last  act  and  deed."  After 
this  he  desired  a  third  person  to  keep  it,  and  not  de- 
liver it  to  his  granddaughter  till  he  was  dead,  it  being 
suggested  to  him  that  she  might  take  his  property 
from  him  in  his  lifetime : — Held,*that  the  delivery 
of  the  deed  was  complete ;  but,  temble,  tiiat  if  the 
direction  to  keep  it  had  been  given  before  he  said, 
'*  I  deliver  this,"  &c,  the  deed  would  not  have  ope- 
rated as  an  escrow. 

If  an  ignorant  person  be  induced  to  execute  an 
instrument,  supposing  it  to  operate  in  one  way,  and 
it  really  operates  in  another,  such  instrument  is  in- 
valid.  Z)ocd.£^oyiiv.B«msM,8C.&P.  124.  [Cole- 
ridge] 

Where  a  power  is  given  to  appoint  by  any  deed 
executed  in  the  presence  of,  and  attested  by  two 
witnesses,  the  attestation  is  be  considered  as  forming 
part  of  the  appointment  And  where  the  attestation  is 
simply  **  witnesses  A  B  and  C  D,"  it  must  be  taken 
to  affiirm  that  all  has  been  done  in  the  presence  of 
the  witnesses,  which  the  concluding  or  witnessing 
clause  of  the  deed  states  to  have  been  done. 

But  a  power  to  J  S  to  appoint  by  any  deed,  sealed 
and  delivered  in  the  presence  of,  and  attested  by  two 
witnesses,  is  not  well  executed  bv  a  deed  in  which 
the  witnessing  clause  with  which  it  concludes,  is 
"  Signed  and  sealed  by  J  S,"  and  to  which  the  attes- 
tation is  simply  ''  Witnesses  A  B  and  C  D."  BuUer 
v.i)iir/,6N.&M.28L 


DEFAMATION. 
[See  LiBSL — Slakder.] 


DE  INJURIA. 
[See  Pleading,  Replication.] 


DEMAND. 
[See  Acco&D  and  Satisfaction.] 
A  demand  made  by  a  person  not  duly  authorized 
to  make  it  amounts  to  nothing,  although  the  party 
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upon  whom  the  demand  is  made,  does  not  at  the 
time  assign  the  want  of  the  demandant's  authority  as 
a  reason  for  refusing  the  demand.  Re  Itaae,  8  M.  & 
K.819. 

The  34  Geo.  S,  c.  85,  s.  7,  enacted,  that  a  moiety 
of  the  money  to  he  allowed  to  a  derk,  should  he  paid 
hy  the  proprietors  for  the  time  heing  of  one  portion 
of  a  navigation;  and  hy  the  9th  section,  it  was 
enacted,  mat  if  any  proprietor  should  neglect  or 
refuse  to  pay  the  sums  allowed  and  due  to  the  clerk, 
on  demand  made,  &c.,  such  sums  might  he  recover- 
ed hy  action  of  deht,  in  the  name  of  such  clerk, 
against  the  proprietor,  with  double  costs: — Held, 
that  these  sections  must  be  read  as  though  incor- 
porated together ;  and  that  as  no  right  of  action  was 
given  to  &e  clerk  against  a  proprietor,  except  on 
demand,  and  refusal  to  pay,  it  must  be  presumed 
after  verdict  on  a  count  by  the  clerk  against  a  pro- 
prietor, without  stating  a  demand,  and  i>*^  debet 
pleaded,  that  a  demand  was  proved,  and  that  the 
plaintiff  was  entitled  to  double  costs. 

Qxuere — ^Whether  such  a  count,  not  stating  a  de- 
mand, would  have  been  good  on  special  demurrer. 
TibbUt  V.  Yorke,  5  Law  J.  Rep.  (n.s.)  K.B.  54;  4 
Ad.&£.  134;  5N.&M.609. 


DEMURRER. 

The  Court  will  abide  by  the  rule,  that  demurrer 
books  must  be  delivered  four  days  before  argument 
Fernonv. Hodgins,  1  M.&  W.  151 ;  4Dowl.  P.C. 665. 

If  a  demurrer  to  a  declaration  specifies  several 
grrounds  of  demurrer  in  the  margin,  it  is  a  sufficient 
compliance  with  2  Reg.  Gen.  HUary  term,  4  WilL  4, 
without  specifying  on  which  of  those  grounds  the 
defendant  intends  to  rely.  Whitmare  v.  NieholU,  $ 
DowLP.C.521. 

The  rule  of  Trinity  term,  11  Geo.  4,  requiring  the 
points  on  which  the  party  means  to  rely,  to  be 
marked  in  the  maigin  of  the  demurrer  book,  is  con- 
fined to  him  who  demurs.  It  does  not  refer  to  the 
party  whose  only  object  is  to  defend  his  pleading, 
and  who,  be3rDnd  such  defence,  has  no  point  to  make. 
GatUffe  v.  Bdume,  7  Law  J.  Rep.  (n.8.)  C.P.  172;  4 
Hng.N.C.314;  5Sc667. 

The  Tule  of  Trinity  term,  4  Will.  4,  as  to  the 
averment  of  the  promise,  where  there  is  acountagainst 
the  maker  of  a  note,  or  the  acceptor  of  a  bill,  and 
also  the  connnon  counts,  only  applies  to  the  latter. 

Where  a  demurrer  to  a  declaration  is  too  large,  the 
Court  will  give  judgment  for  the  plaintiC 

Sembltf  in  such  a  case,  the  plaintiff  should  enter  a 
noUe  protequi  as  to  the  counts  which  are  bad,  or  the 
defendant  may  bring  a  writ  of  error,  ffainwright  v. 
Johnton,  6  Dowl.  P.C.  317. 

Declaration  on  a  promissory  note,  dated  12th 
March,  1836,  whereby  the  defendant  promised  to 
pay  the  plaintiff  80^  ld«.  6d.  as  follows,  viz.  2L  on 
the  12th  of  April  then  next,  the  further  sum  of  2/. 
on  the  12th  of  May  then  next,  and  the  like  sum  of 
2/.  on  the  12th  day  of  each  and  every  succeeding 
month  afterwards,  until  the  whole  should  be  paid ; 
and  that  in  case  of  de&ult  in  payment  of  any  one  of 
the  instalments,  then  the  defendant  promised  to  pay 
to  thep  laintifi)  or  order,  on  demand,  the  sum  of  30^ 
13«.  6d.,  or  so  much  as  should  remain  unpaid.  The 
plaintiff  averred,  that  default  was  made  in  payment 
of  the  first  two  instalments,  whereby,  according  to 


the  tenour  and  effect  of  the  note,  the  defendant  b^ 
came  liable  to  pay  to  the  plaintiff  the  said  sum  of 
80/.  ]  8#.  6tL  General  demurrer,  on  the  ground  diat^ 
b^  default  in  payment  of  the  instahnents,  the  note 
did  not  become  payable  without  a  demand  of  the 
amount  of  it: — Held,  that  tiie  demurrer  was  toe 
large.     Teofue  v.  Mone,  2  M.  &  W.  599. 

A  special  demurrer  stated,  that  the  declaration 
was  not  good  in  law,  and  the  defSendant  shewed  the 
following  causes  of  demurrer — that  the  count  on  the 
bill  of  exchange  was  bad,  and  that  the  count  on  the 
account  stated  was  defective ;  and  that  the  dedaia* 
tion  in  other  respects  was  uncertain,  &c.  One  count 
of  the  declaration  was  good : — Held,  that  the  de* 
murrer,  being  pleaded  to  the  whole,  and  not  to  the 
separateoounts,  was  too  large,  even  though  the  second 
count  was  bad;  and,  therefore,  that  the  plaintiff  was 
entitled  to  judgment,  jjpyerv.  TkebetUt  5  Law  J.  Rep. 
(n.8.)  Exch.  39 ;  2  C.  M.  &  R.  692 ;  4  DowL  P.C.  509. 

Where,  upon  special  demurrer  to  a  plea,  the  de- 
fendant wished  to  raise  an  objection  to  the  declara- 
tion, not  noted  in  the  margin  of  the  demurrer-book, 
the  Court  ordered  the  case  to  stand  over  until  the 
next  term,  retaining  its  place  in  the  Ptjier,  without 
costs  to  either  party,  and  directed  the  plaintiff  to 
amend  in  the  meantime,  if  he  thought  proper,  and 
without  payment  of  costs,  as  the  objection  was  not 
noted  for  aiigument 

In  an  action  for  breach  of  covenant  for  quiet  en- 
joyment, the  allegation  of  the  good  title  of  &e  party 
by  whom  the  plaintiff  was  evicted,  should  not  be 
general  and  unqualified;  it  should  be,  '*that  the 
person  evicting  had  a  lawful  title  before  or  at  the 
time  of  the  grant  to  the  plaintifl^"  for  if  the  allega- 
tion be  general  and  unqualified,  it  will  be  intended 
that  the  title  of  the  party  entering,  is  derived  from 
the  plaintiff  himselfl 

In  such  case,  however,  the  Court  will  give  the 
plaintiff  leave  to  amend.  Brooke  v.  Bumipkreiat  or 
Humphries,  8  Law  J.  Rep.  (n.s.)  C.P.  34;  5  Bing. 
N.C.  66;  6  Sc.  756  ;  7  Dowl  P.C.  118. 

Where  the  defendant  has  obtained  judgment  upon 
demurrer  to  a  declaration,  he  will  be  allowed  to  sign 
judgment,  although  the  plaintiff  has  taken  out  and 
served  him  with  the  common  rule  to  disoootinue. 
Samorn  v.  Rhodes,  9  Law  J.  Rep.  (h.8.)  C.P.  145 ;  6 
Bing.N.C.261;  8Sc.544^ 

On  demurrer  to  the  count  in  a  writ  of  right,  judg- 
ment for  the  tenant  by  default  is  not  final,  the  mise 
not  having  been  joined.  Nisbit  v.  RishUm  (in  error), 
9  Law  J.  Rep.  (n.s.)  Exch.  833;  9  Ad.  &  £.  426; 
2  P.  &D.  706. 


DEPOSITIONS. 
[See  EviOBNCB.] 


DERELICT. 

[See  Salvaox.] 


DETAINER. 

A  sheriff's  officer  having  arrested  a  defendant 
without  a  warrant,  took  him  to  his  own  house,  and 
then  procured  another  sherififs  ofiicer,  who  had  a 
warrant  against  the  defendant,  to  transfbr  it  to  him. 
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Tbe  unratliflg  officer  then  Snwrted  his  own  name  in 
It  A  detainer  was  afterwards  lodged  against  the 
defendant,  by  a  person  who  was  ignorant  of  this 
transaction: — Hdd,  that  the  original  arrest  being 
fllegal,  the  detainer  could  not  be  supported,  and  that 
the  defendant  was  entitled  to  be  discharged.  Held 
also,  that  the  other  sheriff's  officer  not  haTing  colluded 
with  the  party  making  the  illegal  arrest,  would  have 
been  entitled  to  detain  the  defendant  CoUint  t, 
Yewtnt,  8  Law  J.  Rep.  (k.8.)  O.B.  332 ;  10  Ad.  &  £. 
670;  2P.&D.430. 


DETINUE. 

If  one  joint  tenant  bring  an  action  of  detinue,  the 
olijeotian  that  the  other  tenants  should  have  joined 
can  be  taken  only  by  plea  in  abatement  Broadbent 
y.  £#AMf4l,  II  Ad. & E. 209 ;  3P.&B.46. 

The  plea  of  nen  dtHmU  puts  in  issue  the  fact  of 
detention  only:  the  defence,  thai  the  plaintiff  was 
not  possessed  of  the  goods,  or  that  the  defendant  was 
justified  in    detaining  them,    must   be    specially 

5 leaded.   BiehardB  or  RMutrdsmy.  Frankym,  9  Law 
.  Rep.  (K.0.)  Exch.  162 ;  6  M.  &  W.  420  ;  8  Dowl. 
P.C.  846. 


DEVIATION. 

[See  Insukancb.] 


DEVISE. 


[See  Chaility — Evidencb,  Declarations — Heir — 
Leoact — ^WiLL — and  1  Vict  c  26;  15  Law  J. 
Sut  33.] 

(A)  What  amoxtnts  to  a  Dbyisb. 

(Bi    CONSTBVCTION,    IN   OENBBAL. 

(C)  Of  thb  DEyisBB. 
fa)  Who  take  09, 
\b)  Duties  and  LiabiUHei. 
[e)  Rights. 

(D)  What  tassbs. 

(a)  In  generai, 

[b)  Legal  Estate. 
Trust  Bstaies, 
Interest  or  Power, 
Pee, 


(/)  Estaies  Tail 
Xg)  Life  Estate. 
Qi)  Common  or  Joint, 
(t)  Preehold  or  Chattel 
(J)  Beneficial 
(E)   COPTHOLD   EsTATBS. 

If)  Chabobs. 

(6)  Dbyisb  for  Payment  of  Debts. 

(H)  Revocation. 

(I)  Void. 


(A)  What  amounts  to  a  Devise. 

If  a  testator  recites  that  he  has,  in  the  first  part 
of  his  will,  given  sueh  an  estate  to  A,  that  is  a  suffi- 
cient devise.     Yates  v.  Thomson^  3  C.  &  F.  672. 

A  testator  devised  certain  real  estates  to  trustees, 
for  the  use  of  W  S  for  life,  with  remainders  over, 


and  he  directed  the  residue  of  his  personal  estate  to 
be  invested  in  the  purchase  of  other  real  estates. 
He  gave  a  legacy  of  100^  to  B  £  L,  as  a  token  of 
esteem.  The  will  then  contained  this  clause: — 
"  And  it  is  also  my  particular  desire,  that  my  said 
executors,  whilst  acting  in  the  management  of  all  or 
any  of  my  affidrs  under  this  my  will,  as  also  my 
friend  W  S,  when  he  shall  enter  into  the  receipt  and 
perception  of  my  said  rents,  of  K  V  and  K  shidl 
continue  the  said  B  £  L,  in  the  receipt  and  manage- 
ment  thereof,  and  likewise  shall  employ  and  retain 
him  in  the  receipt,  agency,  and  management  of  the 
rents  and  issues  of  such  other  lands  and  premises  as 
shall  and  may  be  purchased  and  settled  in  pursu- 
ance of  the  directions  hereinbefore  contained,  at  the 
usual  fees  allowed  to  agents,  he  having  acted  for  me 
since  I  became  possessed  of  said  estates,  fuUy  to  my 
satisfaction:" — ^Held,  bv«the  House  of  Lords,  re- 
versing the  judgment  of  the  Court  below,  that  these 
words  did  not  create  a  trust  in  fnvour  of  B  £  L. 
Shaw  V.  Lawless,  6  C.  &  F.  129. 

(B)  Construction,  in  general. 

[See  1  Vict  c.  26,  ss.  24, 32 ;  15  Law  J.  SUt  38. 
Lunn  V.  Osborne,  3  Dig.  Law  J.  190 ;  7  Sim.  56.] 

Under  a  devise  after  a  gift  for  life  to  trustees, 
upon  tryst,  after  payment  of  certain  costs,  to  pay  the 
residue  of  the  rents  "unto  and  amongst  all  and 
every  my  brothers  and  sisters  who  shall  be  living  at 
the  time  of  the  decease  of  my  wife,  and  to  their  issue 
male  and  femtUe,  after  the  respective  deceases  cf  my 
said  brothers  and  sisters,  for  ever,  to  be  equally  divided 
between  them."  The  words  "  issue  male  and  female'* 
were  construed  words  of  limitation  and  not  of  pur- 
chase so  as  to  give  the  children  of  a  sister  who  died 
before  the  wife,  any  interest  TtUe  v.  Clarke^  8  Law 
J.  Rep.  (N.8.)  Ch.  60 ;  1  Bea.  100. 

A  testator  devised  a  freehold  estate  to  A  for  life, 
and  after  his  death  he  devised  the  same  to  be  equally 
divided  into  four  parts,  between  one  child  of  A,  one 
child  of  Bj  one  cnild  of  C,  and  one  child  of  D,  for 
them  to  receive  the  rents  and  divide  the  money 
between  them ;  and  it  was  his  desire  that  his  estate 
should  never  be  sold  out  of  the  family ;  and  pro- 
vided A,  B,  C,  and  D  should  never  have  any  lawful 
children,  the  testator's  desire  was,  that  their  parts 
should  go  to  their  next  of  kin.  At  the  time  of 
making  the  will,  and  of  the  death  of  the  testator,  B 
only  had  a  child,  namely,  a  daughter,  but  after  the 
testator's  death,  B  had  a  son.  At  the  death  of  A, 
there  were  children,  bodi  sons  and  daughters,  of  A, 
C,  and  D  :— Held,  first,  that  the  gift  to  *'  one  chihi" 
was  not  void  for  uncertainty;  secondly,  that  the 
daughter  of  B,  and  the  eldest  child  of  A,  C,  and  D 
respectively,  whether  a  son  or  daughter,  who  came 
into  esse  afker  the  testator's  death,  were  entitled ;  and 
thirdly,  that  under  the  words,  the  fee  passed.  Powell 
V.  Davies,  1  Bea.  532. 

A  testator  devised  and  bequeathed  to  his  trustees, 
all  his  freehold,  leasehold,  and  personal  estate,  in 
trust  to  accumulate  the  rents  and  interests,  until  his 
daughter  H  attained  twenty-one,  then  to  be  divided 
between  his  children,  W,  A,  and  H ;  and  he  directed 
that  the  rents  and  interests  arising  therefrom  afbr 
his  daughter  attained  twenU-'One,  should  be  paid  to 
W,  A,  and  H  equally ;  all  the  rest  and  residue  of 
his  personal  estate,  he  gave  unto  the  issue  of  W,  A, 
and  H,  shara  and  share  alike.    W  and  H  died  with- 
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out  issue : — Held,  that  such  of  the  children  of  A  as 
were  living  at  the  time  of  the  death  of  H,  were  en- 
titled to  the  one-third  given  to  H  for  life ;  and  simi- 
larlv  of  tlie  ahare  of  W.  Heather  v.  Winder ^  5  Law 
J.  Kep.  (n.8.)  Ch.  41. 

Where  there  is  a  devise  to  trustees,  upon  trust, 
to  sell,  and  after  payment  of  certain  debts  to  pay  the 
residue  to  A  B,  an  equitable  estate  vests  in  him  till 
the  sale.  Bex  v.  AsUukby  (Inhabitants),  5  Law  J. 
Repu  (n.8.)  M.C.  115;  5  Ad.&E.200i  6  N.  &M. 
£82. 

Within  what  period  the  heir-at-law  is  entitled  to 
claim  under  a  devise  to  the  heir-at-law,  for  the 
finding  out  of  whom  the  devisor  directs  advertise- 
ments to  be  published,  and  a  devise  over  if  no  heir- 
at-law  be  found,  legacies  being  charged  upon  the 
estate,  and  to  be  paid  in  twelve  months  after  the 
testator's  death.  Daoiesy.  Lowndes,  S  Law  J.  Rep. 
(n.8.)  C.P.  78 ;  6  Bing.  N.C.  161 ;  7Sc.2L 

A  testator  devised  certain  freehold  premises  to  his 
wife  during  widowhood,  and,  after  her  death  or  mar- 
riage, to  his  nephew  R  B  R  for  life,  and,  after  his 
decease,  unto  and  equally  between  all  and  every  the 
children  of  his  said  nephew  R  B  R,  their  heirs  and 
assigns  respectively,  as  tenants  in  common,  if  more 
than  one ;  but,  in  case  there  should  be  no  child  or 
children  of  his  said  nephew  R  B  R  living  at  the 
time  of  the  decease  or  marrying  again  of  the  testa- 
tor's said  wife,  then  over :  and  he  devised  the  re- 
sidue of  his  real  estate  to  certain  other  persons 
in  fee;  and  he  directed  as  follows  *'that  neither 
the  said  R  B  R,  nor  any  or  either  of  his  issue,  shall, 
by  virtue  of  this  my  will,  take,  or  be  considered  as 
entitled  to,  a  vested  interest  or  interests,  unless  and 
until  they  shall  respectively  attain  the  age  of  twenty- 
one  years;"  with  benefit  of  survivorslup  in  case  of 
the  death  of  any  one  or  more  of  such  children  under 
such  age.  R  B  R,  during  the  life  of  the  testator's 
widow,  attained  the  age  of  twenty-one,  and,  upon 
her  decease,  took  possession  of  the  devised  premises, 
and,  at  his  death,  left  several  children,  all  under  the 
age  of  twenty-one : — Held,  that  the  devises  to  tlie 
children,  and  the  substituted  devises  over,  failed ; 
and  that  the  heir-at-law  was  entitled  to  the  devised 
estate.  Busselv.  Buchanan,  5  Law  J.  Rep.  (M.S.)  Ch. 
122;  7  Sim.  628. 

A  testator  devised  his  freehold  lands  to  trustees 
in  fee,  charged  with  an  annuity,  payable  to  J  H  D, 
out  of  his  estate,  and  with  so  much  of  his  debts  and 
legacies  as  his  personal  estate  would  not  extend 
to,  upon  trust  to  pay  the  rents  to  his  widow,  (who 
died  before  him,)  and  after  her  death  to  apply 
the  rents  to  his  daughter  Isabella,  until  she  should 
attain  twenty-five ;  and  from  and  after  her  attaining 
that  age,  then  to  his  daughter  Isabella  in  fee ;  f '  but 
in  case  it  should  happen  that  my  sud  daughter 
depart  this  life  without  leaving  issue  lawfully  be- 

fottcn,"  then  he  devbed  the  same  to  W  M  and 
D  H  in  fee.  He  also  gave  the  trustees  power  to 
sell  any  part  of  the  premises,  for  payment  of  debts, 
&c.  Xhoy  did  self  a  portion  for  payment  of  his 
debts.  His  daughter  Isabella,  before  she  attained 
the  ago  of  twenty-five,  died  without  leaving  issue, 
having  previously  suffered  a  recovery  to  bar  the  en- 
Uiis— Held,  first,  that  Isabella  took  an  estate  tail  in 
iUu  proitiiHcs  I  secondly,  that  it  vested  immediately 
upon  the  death  of  the  devisor ;  thirdly,  that  the 
truatws,  however,  took  the  legal  estate,   and  her 


recovery  only  operated  to  bar  the  eqntalile  tv* 
mainders  dependent  upon  her  equitable  estate.  Dee 
d.  Cadogan  v.  Btoart,  7  Law  J.  Rep.  (k.8.)  Q.B.  177  ( 
7  Ad.  &  E.  736 ;  3  N.  &  P.  197. 

Two  estates,  X  and  Y,  were  devised  to  tfustees  ibr 
600  years,  witii  remainder,  as  to  estate  X,  to  A  Air 
life,  with  remainder  to  his  first  and  other  sons  in 
tail,  with  remainder  to  A's  daughters,  equally  in  tail 
general,  with  remainder  to  B  for  life,  wHh  remainder 
to  his  first  and  other  sons  in  tail,  wfth  vemaiAder  to 
his  daughters  equally,  in  tail  geoend.  Tlie  estate 
Y  wss,  mutatis  tnuiandis,  similarly  settled  en  B  and 
his  issue,  with  remainder  to  A  and  his  issue;  tiie 
trusts  of  the  term  were  deelar^  to  be,  to  ndse 
2,0001:  each  for  C  and  D ;  and  *<if  A  or  B  slienld 
depart  this  life  without  issue,  wlierebv  the  survivor 
of  them  would  become  entitled  to  vm?*  estates  X 
and  Y,  to  raise  a  fhrther  sum  of  2,000{.  a  pieee  for 
C  and  D.  After  the  death  of  C  and  D,  B  died 
without  issue: — Held,  diat  the  farther  snim  ef 
2,000t  were  not  raiseable.  Case  v.  Broeier,  6  Law 
jr.Rep.(N.s.)Ch.369;  2K.764. 

A  testator  devised  all  his  f^hold  lease  in  P,  and 
all  his  chief  rents  in  the  town  of  M,  and  Ms  two 
warehouses  in  the  said  town,  unto  his  two  sens,  H  J 
and  O,  in  moieties,  as  tenanta  in  common,  and  not 
as  joint  tenants,  in  such  manner,  and  subject  to 
such  charges  as  thereinafter  wero  mentioned,  (that 
is  to  say,)  **  as  to  one  moiety  or  equal  half  part 
thereof  to  my  son  H  J  for  life,  with  remainder  to 
his  lawful  issue,  and  their  respective  heirs,  in  such 
shares  and  proportions,  and  subject  to  such  charges 
as  he  the  said  H  J  shall  by  deed  or  will  appoint; 
but  in  case  my  said  son  H  J  shall  not  marry,  and 
have  issue  who  shall  attain  the  age  of  twmty-one 
years,  then  to  my  son  O  in  fee :" — ^the  Court  held, 
that  H  J  took  an  estate  for  life  in  the  moiety,  with 
remainder  to  his  children  as  tenanta  in  common  in 
fee. 

The  word  *'  issue,*'  in  a  will,  is  not  a  technical 
expression,  as  <*  heirs  of  the  body,"  and  will  yield 
to  the  intention  of  the  testator,  to  be  gathered  firom 
the  words  of  the  will,  whatever  may  be  ita  prhid 
facie  meaning ;  and,  therefore,  in  order  to  shew  the 
testator's  intention  in  regard  to  the  woid  "  issue,"  it 
requires  a  less  demonstrative  context,  than  in  regard 
to  the  technical  expression**  heirs  of  the  body."  Lees 
V.  Mosley,  6  Law  J.  Rep.  (m .8.)  Ex.  Eq.  78 ;  1  Y.  &C. 
589. 

A  testator  devised  and  bequeathed  real  and  per- 
sonal estate,  which  produced  a  considerable  annual 
income,  to  trustees,  on  certain  trusta,  which  would 
necessarily  continue  during  several  years ;  and  he 
appointed  A  auditor  of  his  real  estate  during  the  con- 
tinuance of  the  trusts,  and  directed  his  trustees  to  pay 
to  A  a  proper  annual  remuneration,  with  power  to 
the  trustees,  in  case  of  A  refusing  or  becoming  inca- 
pable or  unwilling  to  act  as  auditor,  to  appoint  another 
auditor ;  and  he  directed  the  trustees  to  submit  their 
accounte  to  the  auditor  oncq  in  every  year.  A  bill 
was  filed  by  the  auditor  to  have  the  benefit  of  this 
appointment : — Held,  that  A  being  able  and  willing 
to  perform  the  duties  of  auditor,  and  not  having 
been  guilty  of  any  misconduct,  ooiild  not  be  removed 
by  the  trustees ;  and  a  reference  was  ordered  to  the 
Master  to  fix  the  amount  of  his  remuneration.  Wil- 
liams V.  Corbet,  6  Law  J.  Rep.  (n.8.)  Ch.  182 ;  8  Sim. 
349. 
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A  tesUtov  deviled  an  estate  in  Denbighshire)  to 
his  son  A,  for  life,  with  remainder  to  B,  for  life,  8tc,, 
and  declared,  that  if  A  should  not  widiin  eighteen 
months  after  he  should  become  entitled  to  certain 
other  estatea  in  Camanron,  sell  them  and  pay  the 
diargea  on  the  fint  estate,  then  the  devise  to  him 
should  ceaae.  A  became  entitled  to  the  second 
aentioiMd  estates  in  1814*,  sod  under  an  agreement 
with  B,  he  did  not  sell  them,  but  incurred  a  forfei- 
tttre,  B  undesrtaking  to  re-grant  the  estates  during 
their  joint  Uvea,  at  a  rent  of  S50L  This  was  effected, 
and  A  remained  in  possession.  The  mother  of  A 
and  B,  in  1818,  by  her  will,  gave  certain  benefits  to 
B  and  his  sisters,  and  directiM^  that  whenever  either 
of  them  ahoald  come  into  possession  of  the  estates  in 
Denbigh,  his  interest  in  her  property  should  cease. 
After  the  death  of  the  mother,  it  was  held,  that  B 
had  come  into  possession  within  the  meaning  of  her 
will,  and  that  his  interest  in  his  mother's  property 
had  ceased.  Wfftme  v.  fVffnne,  7  Law  J.  Aep.  (  n.bJ 
Ch.45;  2K.778. 

Devise  of  a  freehold  and  leasehold  estate  to  A  and 
B  as  tenants  in  common,  and  the  heirs  of  the 
body  and  bodies  of  the  said  A  and  B  as  tenants  in 
common ;  and  if  either  of  them  should  die  with- 
out leaving  issue  of  his  body,  then,  as  to  the  share 
of  such  of  them  as  should  so  die  without  issue 
as  aforesaid,  to  the  use  of  the  survivor  of  them, 
the  said  A  and  B,and  the  heirs  of  his  body  ;  and  in 
case  both  of  them  should  die  without  issue  of  his  or 
titk&i  body  or  bodies,  then  to  the  use  of  C  for  life, 
with  divezs  f  emainders  over : — Held,  as  to  the  lease- 
hold, that  the  worda  "  leaving  issue  of  his  body," 
meant  issue  living  at  the  death  of  A  or  B ;  and, 
consequently,  the  gilt  over  to  the  survivor  was  not 
too  remote  :^-that  the  word  Mwe,  in  the  succeeding 
sentence,  was  equally  restricted  in  its  meaning,  and 
rendered  the  gift  over  to  C  valid ;  and,  therefore, 
that  A  and  B  could  not  make  a  good  title  to  the 
estate.  Radford  v.  Radford,  6  Law  J.  Rep.  (n.s.) 
Ch.l38;  IK. 486. 

Devise  of  estates  to  trustees  upon  trust,  when  A  B 
should  attain  the  age  of  twenty-four,  to  convey  to  him 
on  his  giving  security  for  certain  annuities,  to  the 
Bstisfaction  of  the  trustees ;  but  in  case  he  should  die 
before  he  was  twenty-four,  then  over: — Held,  that  he 
took  a  vested  estate  in  the  intermediate  rents,  and  that 
tiia  direction  a&  to  securing  the  annuities  was  not  a 
condition  precedent  Ackers  v.  Phipps,  3  C.  &  F.  666 ; 
9  Bli  (h.8.)  480:  reversing  on  this  point,  PMppt  v. 
WUiiamt,  SDig.  Law  J.  192 ;  6  Sim.  44. 

A  testator,  after  making  certain  provisions  by  way 
of  annuity  for  his  daughter,  M,  out  of  real  estates, 
provided  that  in  case  she  should  marry  without  Uie 
consent  of  his  trustees,  she  should  only  receive  an 
annuity  of  601, ;  and  the  said  estates  should,  imme- 
diately upon  such  marriage,  be  in  trust  for  the  chil- 
dren of  his  daughter,  M,  according  to  appointment, 
or,  in  default  of  appointment,  as  tenants  m  common 
in  tail ;  and,  for  de&ult  of  such  issue,  in  trust  for 
the  testator's  sister,  S ;  and  empowered  the  trustees, 
in  caseM  should  marry  with  their  consent,  to  convey 
the  estates  in  trust  for  M  and  her  husband  for  their 
joint  lives,  and  the  life  of  the  survivor,  with  re- 
mainder to  the  issue  of  her  body,  under  the  same 
limitations  as  before. 

M,  after  the  death  of  the  testator,  married,  with 
consent  of  the  trustees,  and  died  without  issue: — 


Held,  that  the  lieir-at-law  was  entitled  to  the  estates 
in  preference  to  the  devisee  of  S,  as  the  remainder 
to  S  depended  upon  the  condition  of  a  marriage 
without  consent 

Qnutre — whether  the  proviso  for  making  a  settle- 
ment on  a  marriage  with  consent,  was  imperative  on 
the  trustees  !  Tddervy  v.  Co£r,  5  Law  J.  Rep.  (n.s.) 
Ex.Eq.25;  1Y.&C.621;  lM.&W.250j  1T.& 
6. 324. 

Under  an  executory  trust  in  a  will  to  settle  land% 
to  be  purchased  with  certain  fiinds  upon  A  for  life, 
and  afterwards  according  to  her  appointment,  and  in 
defaultof  appointment,  to  convey  to  the  right  heirs  of 
A,  with  a  similar  trust  as  to  the  residue  of  the  ftmd 
not  laid  out  in  the  purchase  of  land,  the  trust 
in  default  of  appointment  being  for  the  executors  or 
administrators  of  A,  it  was  held,  that  as  A  took  an 
absolute  interest  in  the  money  under  the  last  trust, 
in  default  of  appointment,  the  direction  to  convey 
the  lands  to  her  right  heirs  must  be  construed  as 
words  of  limitation,  and  not  to  vest  any  estate  in 
her  heirs  as  purchasers,  Webb  v.  Shafte8htry(Earl), 
8  M.  &  K.  599. 

A  testator  directed  his  trustee  to  apply  the  rents 
of  his  freehold  edtates,  during  the  life  on  his  wife, 
for  the  maintenance  and  education  of  his  two  great 
nieces,  and  after  his  wife's  death,  to  sell  and  apply 
the  proceeds  to  the  use  of  the  two  nieces,  or  to  the 
then  survivor.  One  of  the  great  nieces  died  an 
infant  in  the  wife's  lifetime : — Held,  that  a  moiety 
of  the  rents  between  her  death  and  the  wife*s  death, 
belonged  to  her  personal  representatives.  Webb  y. 
jre//y,9Sim.469. 

Testatrix  devised  all  the  rest,  residue,  and  re- 
mainder of  her  personal  estate,  after  payment  of  her 
debts,  certain  legacies,  &c  to  the  use  of  a  trustee, 
his  executors,  &c.,  upon  trust,  to  retain  and  keep 
the  same  in  the  state  it  should  be  in  at  the  time  of 
her  death,  as  long  as  he  should  think  proper,  or  to 
sell  and  dispose  of  the  whole  or  such  part  thereof, 
as  and  when  he  or  they  from  time  to  time  should 
think  expedient,  &c. ;  and  in  speaking  of  the  trust 
she  used  the  words,  **  And  for  facilitating  such  sale 
and  sales  as  are  by  me  hereinbefore  authorized  to  be 
made  of  my  real  and  personal  estate,"  &c  : — Held, 
under  the  circumstances,  that  the  testatrix  did  not 
intend  an  absolute  conversion  of  the  real  property 
into  personalty ;  and  that  until  the  trustee  exercised 
the  power,  the  property  must  be  considered  to  remain 
in  its  original  state.  Polley  v.  Seynnoury  7  Law  J.  Rep. 
(N.S.)  Ex.  Eq.  12 ;  2  Y.  &  C.  708. 

A  testator,  after  giving  an  estate  to  his  wife  and 
son,  in  moieties,  for  their  lives,  and  to  the  issue  of 
his  son,  in  case  of  his  death  in  the  wife's  widow- 
hood leaving  issue,  devised,  that  in  case  of  his  son's 
decease  in  the  widowhood  of  his  mother,  without 
leaving  issue,  she  should  have  the  whole  for  her 
widownood ;  and  in  case  of  the  marriage  or  death  of 
his  wife,  the  son  being  dead  and  leaving  no  issue, 
he  gave  the  estate  to  J  B.  The  son  survived  the 
widow,  and  died  without  issue : — Held,  that  the  con- 
tingency on  which  J  B  was  to  take  had  not  hap- 
pened, and  that  the  heir-at-law  was  entitled.  Dicken 
V.  «ar*e,  2  Y.&C.  572. 

A  testator  gave  real  and  personal  estate  to  his 
daughter  A  B  and  two  other  persons,  upon  trust,  to 
permit  A  B  to  use  the  rents  and  interest  for  life  for 
her  separate  use,  and  after  her  decease,  in  trust,  to 
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conrey  to  her  hehrs,  ezeenton,  &c. ;  but  In  case  A  B 
should  marry,  and  hare  no  children,  then  the  pro- 
perty to  belong  to  C  D,  or,  in  case  of  his  decease 
before  A  B,  then  to  his  children.  C  D  died  in  the 
lifetime  of  A  B,  tearing  no  children : — Held,  that 
A  B  took  the  estate  wiUi  an  ex.ecutory  gift  over  to 
C  D  and  his  children,  and  that  as  C  I)  had  died  in 
A  B's  lifetime,  without  children,  A  B  was  absolutely 
entitled.  Jackson  ▼.  Noble,  7  Law  J.  Rep.  (n.b.)  Cb. 
133;  2K.590. 

Lands  were  devised  to  R  for  life ;  remainder  to 
trustees  to  preserve,  &c ;  remainder  to  R's  first  and 
other  sons  successively  in  tail  male ;  remainder  to 
J,  R's  younger  brother,  for  life;  remainders  to  J's 
first  and  o^er  sons  successively  in  tail  male ;  re- 
mainder toF,  anotheryoungerbrotherof  J  ;  remain- 
der to  his  first  and  other  sons  successively  in  tail 
male  ;  remainder  to  other  younger  brothers  of  R, 
and  remainders  to  their  sons  successively  in  tail 
male;  remainders  over;  subject  to  two  provisoes. 
The  first  proviso  was,  that  aU  and  every  person  or 
persons,  who,  by  virtue  of  the  will,  should  become 
entitled  to  a  certain  part  of  the  lands  devised,  should, 
within  two  years  sifter  he  or  they  should  become 
entitled  to  the  possession,  take  upon  himself  and 
themselves  the  surname  of  S,  with  his  or  their  own 
name  or  names,  and  quarter  the  arms  of  S  with  his 
or  their  own  family  arms ;  and,  in  case  he  or  they 
should  refuse  or  neglect  to  do  so,  the  limitation  to 
him  or  them,  (such  neglect,  &c.,  being  made  during 
certain  lives  of  R  then  in  being,  or  within  twenty- 
one  years  afterwards,)  should  cease  and  determine, 
and  become  utterly  void,  and  the  lands  should  imme- 
diately go  to  the  person  next  in  remainder,  in  the 
same  manner  as  if  such  person  so  neglecting,  &o. 
was  dead,  or  being  tenant  in  tail  had  died  widiout 
issue  male.  The  second  was,  that  if  the  title  to  a 
certain  earldom  should  descend  to  any  of  the  said 
R,  J,  &c.,  or  to  any  of  their  sons,  within  the  period 
of  the  existence  of  any  of  the  above  lives,  then,  and 
in  such  case,  and  as  and  when  the  title  should  come 
to  him  or  them,  the  estate  which  he  or  they  should 
then  be  entitled  to  in  the  lands,  under  the  will,  should 
cease  and  determine  and  become  void,  and  the  lands 
should  thereupon  go  to  the  person  and  persons,  who, 
vnder  the  limitations  aforesaid,  should  then  be  next 
in  remainder  expectant  on  the  decease  and  failure  of 
issue  male  of  the  person  to  whom  the  said  title 
should  so  come,  in  tne  same  manner  as  such  person 
or  persons  so  in  remainder  as  aforesaid,  would  take 
the  same  by  virtue  of  the  will,  in  case  he  or  they  to 
whom  the  said  title  should  come,  was  or  were  ac- 
tiully  dead  without  issue,  such  person  or  persons 
so  in  remainder  performing  and  complying  with  the 
former  proviso.  The  title  descended  to  R>  where- 
upon J  took  possession,  and  assumed  the  name  of 
S,  and  being  m  possession  a  recovery  was  suffered. 
The  lands  being  conveyed  by  lease  and  release, 
executed  by  J  and  his  eldest  son,  to  a  tenant  to  the 
pradpe,  J's  eldest  son  was  vouched,  but  not  J.  F 
and  his  eldest  son,  while  J  was  in  possession,  by  a 
deed  reciting  the  above  facts,  released  their  interest 
to  trustees,  strangers  in  interest,  to  the  use  of  the 
trustees  in  fee,  and  upon  the  trusts  created  on 
the  recovery,  F  and  his  eldest  son  covenanting 
against  incumbrances,  and  for  further  assurance, 
^e  title  having  descended  upon  J,  and  the  eldest 
son  of  F  having  brought  an  ejectment; — Held, that 


it  waa  haired  by  the  reeovery,  as  no  new  estate  vis 
Greated  by  the  second  proviso  on  the  descent  of  the 
title,  but  the  lessor  of  the  plaintiff  oould  only  claim 
by  virtue  of  the  limitation,  expectant  vpoQ  tike  estate 
tul  of  J's  eldest  son,  which  was  defeated  by  the  noo- 
▼eiy.  SevMe — that  the  second  proviso  was  capable  eC 
operating  more  than  once,  and  that  the  plaintiff  was 
not  barred  or  estopped  by  the  release  to  the  trustees, 
or  by  the  above  covenants.  Searburougk  {Em-l)  v. 
Doe  d.  SaMef  6  Law  J.  Rep.  (na)  Exeh.  270 :  and 
see  3  Dig.  Law  J.  4M. 

T.  J.  Sdby  devised  property,  which  had  bees 
purchased  by  himself  his  £Uher,  snd  his  grand* 
father,  to  his  "right  and  htwfnl  heir-at-law,"  (fer 
whom  he  directed  advertisementa  to  be  published,) 
charged  with  legacies,  to  be  paid  in  twelve  months 
after  his  (testetor's)  death,  and  if  no  heir  were 
found,  to  W  L,  on  condition  that  he  changed  his 
name  to  Selby.  The  testotor  had  no  reladons  of 
his  own,  but  seversl  on  the  side  of  his  mother  snd 
grsndmother,  to  whom  he  left  legacies: — Held,  that 
the  heir  contemplated  was  not  necessarily  one  of 
the  blood  of  the  Selbys,  but  one  capable  of  inherit* 
ing  all  the  property  devised.  Doviss  v.  Lawndet  (in 
error),  7  Law  J.  Rep.  (».a.)  Exoh.  388 ;  4  Bing.  N.C. 
478;  5SC.8S6. 

The  testator  directed  his  trustees  to  pay  a  oeitain 
sum,  in  equal  shares,  amongst  all  the  children  of 
his  son  ^chard,  lawfully  begotten,  &c.;  but  in 
case  his  son  Richard  should  die  without  leaving 
lawful  issue,  or  leaving  such  issue,  such  issue  being 
a  son,  should  not  live  to  attain  the  age  of  twenty- 
one  years,  or  being  a  daughter,  shomd  not  attain 
that  age  or  be  married,  then  upon  trust  to  transfer 
the  principal,  in  equal  shares,  between  testator's 
living  daughters,  and  the  issue  of  soch  as  should  be 
deceased,  per  etirpee.  He  then  devised  fireehold, 
copyhold,  and  leasehold  estates  to  his  son  and 
daughters,  and  their  lawful  issue  reflectively,  in 
tail  general,  with  benefit  of  survivonhip  to  and 
amongst  the  issue  respectively,  as  tenants  in  com- 
mon, and  not  as  joint  tenants : — Held,  that  testa- 
tor's children  took  life  estates,  as  tenante  in  com- 
mon, in  the  freehold  and  copyhold  lands,  devised 
by  the  residuary  clause  of  the  will ;  and  the  grand- 
children contingent  remainders  in  tail  general,  by 
purchase,  in  the  shares  of  their  respective  parents 
in  the  same  lands,  with  cross  remainders  in  tali 
among  such  grandchildren  respectiyely,  and  cross 
remainders  in  tail  among  their  porenta ;  the  testa- 
tor having  used  the  words,  ''  issue  of  cUld  or  chil- 
dren" as  synonymous  with  sons  or  daughters  of  a 
child  or  children ;  and  that  the  children  and  grand- 
children respectively  took  corresponding  shares  in  the 
leaseholds.  Cunham  or  Curtlum  v.  NefloHd,  6  Lsw 
J.  Rep.  (M.B.)  C.P.  137 ;  2  Bing.  N.C. 68;  2Se.l05. 
And  see  s.  c.  7  Law  J.  Rep.  (k.8.)  Exch.  212 ;  4M. 
&  W.  101. 

A  testator  devised  difoent  portions  of  his  pro- 
perty, consisting  of  houses  and  land,  to  varions 
legatees,  some  bearing  his  own  name ;  and,  by  a 
residuary  clause,  bequeathed  all  his  property  not 
before  disposed  of  to  his  wife  and  her  heirs.  In  a 
clause  Immediately  following,  he  gave  to  his  wife  a 
house  which  he  held  on  a  lease  for  lives.  He  also 
added  these  words — **  I  entail  my  land  to  the 
Spencers'  male  heir."  His  own  name  was  Spencer: 
— Held,  that  the  devise  to  the  wife  in  the  residuary 
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cU«8e,  cairysftg  all  his  intereftt  in  the  estate  pw 
outer  irfe»  wu  not  afiected  by  either  of  the  aaliM* 
qnent  olamaea,  the  devise  to  the  wife  not^diadosing 
any  intention  inconaiatent  with  the  previous  deviae, 
and  the  proviaion  as  to  the  entail  being  either  unin- 
telligible or  inapplicable  to  the  property  devised  to 
her.  Boe  d.  Sptneer  v.  Pedky^  5  Law  J.  Rep.  (n.8.) 
£xch.221;  1M.&W.662;  1T.&0.882. 

A  testator  devised  certain  real  and  personal  pro- 
petty  to  trustees,  during  the  Hfe  of  his  daughter,  to 
permit  and  suffer  her  to  take  the  rents,  &c.  for  her 
me,  and  after  her  decease  unto  such  of  her  children 
aa  she  then  had  or  might  have, — ^if  a  son  or  sons,  at 
hia  or  their  age  of  twenty- three  years,  or  if  a  daugh- 
ter or  daughters,  at  her  or  their  age  of  twenty-one 
years,  aa  tenants  in  common  in  fee ;  and  in  caae 
of  the  death  of  any  child  under  such  respective 
ages,  the  abare  to  go  to  the  anrvivor;  and  in  caae 
she  ahonld  have  only  one  child  who  should,  if  a 
aon,  attain  the  age  of  twenty- three,  or,  if  a  daugh- 
ter, ahould  attain  the  age  of  twenty-one,  the  whole 
to  such  child ;  and  he  £rected,  that  until  his  grand- 
children should  attain  their  respective,  ages'of 
twenty-three  and  twenty-one,  the  rents,  &c  uiould 
be  applied  towards  their  maintenance,  and  in  cafte 
they  should  all  die  under  the  respective  ages,  he 
devised  the  property  over : — Held,  that  the  grand- 
children took  estates  vested  at  the  death  of  the  tes- 
tator,  and  therefore  that  the  devise  was  not  void  for 
remoteness.  Doe  d.  Dolleu  v.  Wtard,  8  Law  J.  Rep. 
(n.8.)  O.B.  164 ;  9  Ad.  &  B.  682 ;  1  P.  &  D.  668. 

Testatrix  devised  lands  to  A  H  fi>r  life,  with  re- 
mainder to  trustees,  to  preserve  contingent  remain- 
ders, remainder  to  Richard,  son  of  A  H,  for  life^ 
with  renoainder  to  trustees,  &c,  remainder  to  the 
first  and  other  sons  of  Richard  successively,  in  tail 
male,  inth  remainder,  in  defatdt  of  such  issue,  to 
A.  David,  another  son  of  the  first  devisee,  with  re^ 
mainder  to  trustees,  &c,  with  remainder  to  the  first 
and  other  sons  of  A.  David,  successively,  in  tail 
male ;  and  then,  in  default  of  such  issue,  she  gave 
and  devised  the  same  premises  **  unto  such  person, 
bearing  the  surname  of  H,  as  shall  be  the  male  re- 
lation nearest  in  blood  to  the  said  Richard  H,  and  to 
hia  heirs  for  ever:" — ^Held,  that,  by  the  rule  of  law 
regulating  the  distribution  of  rend  property  (no  ad- 
vene intention  being  manifested  by  Uie  testatrix), 
the  remainder  became  vested  in  the  first  taker  on 
the  death  of  the  testatrix;  and  consequently,  a  devise 
by  the  heir-at-law  of  the  first  taker,  on  whom  the 
descent  had  been  cast,  was  good.  Stert  t.  PlaUl,  8 
Law  J.  Rep.  (n.8.)  C.P.  249;  6  Ring.  N.C.  484;  7 
Sc.422. 

Teatator  devised  lands  to  his  wife  and  certain 
trustees,  in  fee,  in  trust  for  his  wife  for  life,  and 
after  her  decease  for  the  use  of  his  three  children 
for  their  lives,  in  equal  shares,  and  to  the  iasue  of 
their  respective  bodies  for  their  respective  lives  only, 
in  equal  shares,  for  ever ;  and  in  case  of  the  death 
of  either  of  the  three  without  issue,  then  upon  trust 
for  the  survivors  or  survivor,  in  equal  sharea,  for 
life  only,  or  to  their  respective  lawful  issues  in  equal 
shares  for  life  only ;  and  in  case  there  should  be 
only  one  child  then  living,  in  trust  for  such  only 
child  for  life  only,  and  the  issue  of  such  only  child 
for  life,  in  equid  shares ;  and  if  but  one  issue  of 
such  child,  to  such  issue  for  life  only,  and  the  heir 
of  his  or  her  body,  for  ever :  in  caae  there  should  be 


no  issue  of  such  child,  remainder  over.  Either 
child  who  should  marry  was  to  have  a  power  to 
make  a  aettlement  of  his  share  for  the  lives  of  the 
parties,  and  the  lives  of  their  issue,  with  remainder 
over  in  tail  By  a  codicil  redting  the  above  de- 
vise, the  testator,  after  the  decease  of  his  wife, 
devised  the  same  land  to  the  trustees,  in  fee,  in 
trust  for  his  three  children,  as  tenanta  in  common, 
for  the  term  of  ninety- nine  years  from  his  decease, 
if  they  or  either  of  them  should  so  long  live ;  and 
alter  the  determination  of  that  term,  and  subject 
thereto,  to  the  trustees,  in  fee,  to  preserve  contin- 
gent remainders;  aod  the  uses  expressed  in  the 
will,  aa  far  as  the  law  would  permit,  were  to  be  car- 
ried into  perfect  execution : — Held,  that,  under  the 
will  and  codicil,  the  three  children  of  the  testatw 
took,  in  the  lands  devised,  estates  for  the  term  of 
ninety-nine  years,  if  they  should  respectively  so 
long  live,  as  tenants  in  common,  with  remainder  to 
the  trustees  in  the  oodicil  named,  and  their  heirs, 
during  the  respective  lives  of  the  said  three  chil- 
dren, in  trust  to  preserve  contingent  remainders, 
with  remainder  to  tiie  said  three  children,  as  tenants 
in  common,  in  tail  general,  with  cross  remainders 
between  them  in  tail  general.  Brooke  v.  Turner^  2 
Ring.  N.C.  422;  2Sc.6n. 

(C)  Of  the  Devisee. 

(a)  Who  take  as. 

[See  1  Vict  c.  26,  a.  15.] 

Under  a  gift  of  the  residue  of  the  monies  to  arise 
from  the  sale  of  real  estates  **  to  my  wife  towards 
her  support  and  her  family:" — Held,  that  the 
younger  children,  as  well  as  tiie  heir,  are  interested. 
Woodty,  Woode,  1  M.  &  Cr.  401. 

A  testator,  aeised  of  three  estates,  devised  one 
of  them  to  A,  and  to  hk  first,  second,  and  other  sons 
successively,  in  strict  settiement;  he  devised  the 
moiety  of  tiie  seoond  estate  to  the  same  A  for  life, 
with  remainder  to  the  use  of  all  and  every  the  child 
and  children  of  A,  other  than  and  except  an  eldest 
or  only  son,  and  their  heirs,  executors,  &c.  for  ever  ; 
and  if  there  should  be  but  one  such  child,  other  than 
and  except  as  aforesaid,  to  the  use  of  such  only 
child  and  his  heirs;  and  if  there  should  be  no 
such  child  or  children  other  than  an  elder  or 
only  son,  or  being  such,  all  should  die  under  the 
age  of  twenty-one,  then  to  the  use  of  such  persons 
aa  should  become  entitled  to  the  proceeds  of 
a  certain  farm.  At  the  time  of  the  testator's 
death,  the  plaintifiT  waa  the  seoond  son  of  A,  the 
tenant  for  hfe  under  the  wiU,  and  at  the  time  of  his 
death  he  was  his  eldest  and  only  son,  the  elder 
brother  having  died  in  the  intermediate  time : — Held, 
that  the  plaintiff  took  an  estate  in  fee  in  the  moiety 
of  the  devised  premises  and  hereditaments,  defeasible 
in  the  event  of  his  dying  under  the  age  of  twenty- 
one.  Adams  V.  Bush,  9  Law  J.  Rep.  (n.8.)  C.P.  11 1 ; 
6  Ring.  N.C.  164 ;  8  Sc.  406. 

A  testator  devised  an  estate  in  Jamaica  to  trustees 
upon  certain  trusts;  so  long  as  Robert  B,  the  second 
son  of  his  daughter  £  B,  should  be  under  age,  for 
his  maintenance  and  education,  and  subject  thereto 
and  to  certain  other  trusts,  in  trust  for  the  said 
Robert  B  for  life,  with  remainder  to  his  first  and 
other  sons  in  tail  male,  with  remainders  over.  The 
testator  also  devised  his  estates  in  England,  in  trust 


tOHMdct  M  tfe  tUrd,  fantk.  iAk,  u 
MO^  m  Ruben  i  bai  tke  ni 


■•  adnnacd  to  cipbiB  the  UBbigiut;. 

dhfaw,  6  Lav  J.  Bcp.  (■  A)  Bi- E^. 
1;  lY.ftC.73. 

CBda  m  4crin  (m  Hfecl)  to  A  far  Kfe.  with  re- 
MBBdB-  ttt  ndi  of  the  ttMUor't  rIUhbi  w  A 
'  "  wppaiat,  tai  m  dc&all,  to  tbe  tMtUor'i 
Willi  II  liiiim.JT  ■nhiM.  Ihir  1.  hiing  thrifiTfit 
II  Ui"—.  omU  take  vndH  the  ahhnate  tin.rt.tiii 
Awcr  T.  limit.  S  Lnr  J.  Bep.  (k^)  C.P.M;  I 
bK-N-CSU;  7  LawJ.  Bcp.(M^)Ch.2SJ;  i 


liiaai«  vaa  to  be  made  M  her,  and  "  aftn  ha  de- 
cease the  tmalnc  bequeathed  hit  pivfierl;  eqnall; 
Kfiu  ha  cUktreo  then  liTing,"  he  directed  ku 
Gnm  tobcalkittedaapaitofbuBnTfaamai'tafaaTe, 
aad  be  wiihed,  whoerei  might  enjoy  Ida  Gum,  if  on- 
tbttaaately  bit  childnn  ihoiald  £ul  at  han,  thonld 
take  his  name ;  and  W  diiected  hii  danghter's  sbaie 
to  be  aecBied  far  her  wpanle  aie.  The  no  died 
im  the  lifctine  of  the  mother :— Held,  that  he  took 
BO  ioMteM  m  the  pnperrr-    TantyT.  War^  1  Be*. 

A  tcrtstM  densed  a  e«p]ihold  ettate  to  bia  wib 
Ibr  hfcw  asd  after  her  dnowc  be  derixd  one  half 
tbtt*^  auto  aBd  eqaall;  faetween  all  hit  fint  CMuiiu, 
M  the  lavAJ  iasnr  of  aar  or  titlMr  of  them  who 
miflbl  be  dMd.  m  tooaots  u  oobudbo:— Held,  that 
the  fin)  couiiu  ^  the  tetfatur  tiring  at  hi*  deUh, 
and  the  inao  in  mty  degree  of  hia  finl  couaina 
who  vtn  then  dcMl,  wen  to  take  in  equal  ahana 
r>f-c^i*a.  OyeflT.CTiyi.6I.awJ.  Rep.  (MX) 
Ch.  1S4. 

A  driisr  ~  amo^H  mj  paitMia,  who  (kail  bo  m 
to-putaenhip  wilh  me  al  ibedmoofmjdeeeMe,  or 
lit  whom  1  may  bare  dUpooed  of  my  baaincaa,"  ii  i 
ti  driiH.  allbaMgh  the  deriieea  may  Be  aflei- 
nb  nastituMd  by  an  ad  re^mrinf  mhw  of  the 
<m>iti««  wfewaty  undw  (ke  StatMta  of  Fraud.. 
lU.  T.  Jiant«.  «  Law  J.  Rep.  (S.S.)  Cb.  a«  i  Ib.d. 
:  SK.  3iJ;  SM.SCt.  *);. 

.1  imalrii  bni»Mthed  the  reddue  of  ker  estate  to 
rwi'O.HitvuiiiwrfatwtaiBnaine.  Thel-tatai 
tw>«R^^>td  couuM  of  Ibal  name;  btU  Jk  had 
lI  ntu*iu«ttf  Ikal  name  one*  removed,  and  nnt 
uiiu  of  Ikit*  name  twice  rmiOTed ;— Held,  that 
.  Km  nwaina  ooc*  moored  were  entitled,  and 
;  the  Hnl  ftHwin.  twiw  lamored.  i*«d.  ».  Fmtt, 
,awJ,K»p-lN.»-U-b.*l;  BSun.aSt. 
l-b,  l*n»  -eWrat  u»l»  li»«^  ^"^'i^Vi 
,,»  tb'  ,x»»»l~vHi™  rf  Ike  fill  of  M'- 1**!'""*". 
to  iuclkntr  «  «»>'  d»»p»odai.l  eUitniM  through 
„«,W.     («*»  T.  ir^ffW*  7  Law  J.  fi.^  (».».) 

l'lIli.i.V«U-x.«^  all  h"  "al  and  pereooal  erfato 
».,  .,fr  tW  hfr.  ai«(  after  her  dtcea*  to  >.ich  of 


hia  children  aa  ihould  be  then  liring,  tbeii  heira,  eie- 
enton,  admiDinntnn,  and  aaugru,  ibare  and  share 
alike,  aa  lananti  in  common,  with  benefit  of  aurrirar- 
ship,  in  case  any  died  without  ianie  under  twennr- 
oDe,  bat  if  any  of  them  ihould  die,  learing  lawral 
issue,  0»  lestalor  willed  that  mch  issue  ihimld  take 
Ikeii  father's  or  mother's  share.  The  testator  leA 
serenl  children,  of  whom  one  coly,  a  son,  snrrired 
tlie  wife,  but  one  ofthe  others,  a  dinghler,  left  issue: 
— Held  that  the  son  was  entitled  to  the  whole  pro- 
perty.    Bi  parte  Himter.iY.&C.ttlO. 

Testator  deirised  Isud  to  hii  "  grsndaon,  John  H, 
ddest  son  of  his  son  John."  At  the  time  of  making 
the  will,  the  (estsCor's  son  John  had  issue  a  son, 
Simon,  by  s  first  msrrisge,  and  a  son  John  (with 
others)  by  a  second  msiruge.  In  an  action  of  ejeet* 
ment,  hnnight  by  the  grandson  Simon  againit  the 
grandson  J^n, — Held,  thai  evidence  of  the  leetalot'a 
imlniiim  in  favour  of  one  of  the  two  parties,  as  dis- 
closed t?  the  instructiont  given  to  the  altotsey  who 
prepared  the  will,  and  by  certain  declsntisns  made 
afterwards,  was  inadmissible;  but  that  it  should  be 
left  to  Ike  jury  to  collect  such  intention  from  the 
terms  of  the  will  and  surmunding  ciroumstancei 
alone.  Zhw  d.  Hiteaekt  v.  Hiteoctt,  9  Law  J.  Rep. 
{B.s.)Eich.27;  SM.&W.3e3. 


(6)  Dtlhi  a*d  LiabiUliti. 

«  at  X,  which  was  sub- 
evised  it,  together  with 
other  property,  to  A,  "the  whole  subject  lo  themott- 
gsge  debt  thereon  ;"  and  he  bequeadied  his  personal 
estate,  subject  to  the  psvment  of  his  debts,  except 
such  debts  as  were  in  his  will  excnited  therefroni. 
Healaodrriaed  a  third  property,  subject  to  the  moit- 
gagei  thereon,  tiam  the  payment  of  which  he 
exempted  his  personal  estate; — Held,  that  the  pei- 
aooal  estate  was  not  exonerated  &om  (he  mortgsga 
on  the  estate  at  X,  and  thst  the  devisee  thereof  was 
entitled  to  have  it  discbsrged  oat  of  the  personsl 
esUte.  Bictlutm  r.  Cntlutll,  7  Law  J.  Rep.  (ma) 
Ch.l9S;  SM.&Cr.  763. 

Two  estate*  were  subject  to  a  moitgage  for  a  lenn 
of  yean;  one  oftbem  having  descended  tothe  tests- 
tor,  subject  as  between  him  and  the  owner  of  the 
other  to  the  whole  mortgage  debt,  he  corenaDted 
with  such  person  lo  pay  it,  and  concurred  in  a  trans- 
fer of  the  mortgage  on  his  estate.  By  his  will  he 
devised  this  estate  to  tniitees  tt      " 


son,  subject  to  the  paymeat  of  bis  debts,  the  fulfil- 
ment of  all  contracts,  Su^: — Held,  that  the  devisees 
of  the  Estate  took  it  suhject  to  Ihe  mortgage.  /Mei- 
far  (fitrl)  v.  Canamii  {Earl),  S  Law  J.  Rep.  («.».) 
Ch.2W:  1  Bea.209. 

(c)  RigkU. 
A  renduary  estate  waa  bequeathed  in  the  first 
instance  to  be  paid  into  the  hands  of  the  legatee,  m 
attaining  the  age  of  twenty-  five  year*,  and  not  till 
then,  unless  she  married  ;  Ihe  whole  property  then 
to  bo  settled  on  her  and  ber  children  : — the  l^atee, 
on  atlsining  the  age  of  twenty-one  unmarried,  «s« 
held  entilled  to  the  income  and  the  accumulatiani 
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(D)  What  passeb. 
[See  1  yicte.28|88.2d,  26, 27;  15  LawJ.SUtSS.] 

(a)  IngmeraL 

[Mather  r.  Tkomat,  8  Dig.  Law  J.  192;  6  Sim.  115.] 

An  estate  contracted  to  be  purchased  fVom  a  per- 
son  who  has  no  title,  held  not  to  pass  by  the  pur- 
chaser's will,  thongh  the  vendor  afterwards  acquired 
a  title  and  conveyed  it  to  the  purchaser.  DuckU  v. 
Barnes,  6  Law  J.  Rep.  (v.8.)  Ch.  327 ;  8  Sim.  525. 

The  testator  by  his  will  devised  as  follows:-^ 
^  Whereas  it  appears  to  me  that  one  part  of  my  said 
freehold  lands,  namely,  those  lands  which  I  hold  in 
the  parishes  of  W,  B,  and  M,  were  held  for  a  consi- 
derable  period  of  time  by  my  father's  ancestors  in 
the  male  line,  bearing  &e  name  and  arms  of  D,  as 
hereditary  proprietors  of  the  same ;  I  therefore  con- 
sider it  Just  and  equitable  that  those  lands  should 
continue  to  be  held,  if  possible,  by  persons  of  the  same 
name  and  family;  I  therefore  g^ve,  bequeath,  and 
devise  tlie  freehold  lands  which  I  hold  in  the  three 
parishes  aforesaid,  to,"  &c.  (his  next  collateral  heir 
male).  All  the  property  which  the  testator  possessed 
in  the  parish  of  M  was  freehold,  but  in  the  parishes 
of  W  and  B,  the  lands  belonging  to  the  testator  were 
all  leasehold: — Held,  that  the  leasehold  lands  in 
the  parishes  of  W  and  B  were  sufficiently  ascer- 
tained by  the  will,  and  therefore,  though  incorrectly 
described  as  being  of  freehold  tenure,  passed  under 
the  devise.  Doe  d.  Dunning  v.  Lord  CranstouUf  9 
Law  J.  Rep.  (n.s.)  Exch.  294;  7  M.  &  W.  1. 

Devise  of  all  that  messuage  or  tenement  in  Swan- 
clifie,  wherein  the  testator  then  resided,  with  the 
offices,  &c.  and  other  edifices  and  buildings  adjoin- 
ing;  also,  all  those  several  closes  called,  &c.,  with 
their  appurtenances,  part  of  the  farm  and  lands  then 
in  the  occupation  of  the  testator.  The  testator  had 
two  cottages,  which  were  adjoining  to  the  messuage 
devised,  and  had  formed  part  of  the  premises  occu- 
pied by  him,  but,  before  his  death,  they  had  been 
separated  by  a  stone  wall  and  let  off: — Held,  that 
these  cottages  passed  under  the  devise  of  edifices 
adjoining,  and  diat  it  was  not  required  that  they 
should  form  part  of  what  he  occupied.  The  evidence 
as  to  their  beins  adjoining  did  not  raise  any  am- 
biguity so  as  to  let  in  evidence  of  the  declaration  of 
the  testator  as  to  his  meaning.  Doe  d.  Preedy  v. 
HoUom  or  HoUon,  5  Law  J.  Rep.  (n.8.)  ILB.  10;  4 
Ad.&£.76;  5N.&M.391. 

A  testator,  in  his  will,  omitted  to  notice  his  heir* 
at-law,  but  ffave  certain  pecuniary  legacies,  and  then 
devised  to  his  wife  "  all  his  money,  securities  for 
'^^i^^*  go<xl^  chattels,  estate,  and  effects,  of  what 
nature  or  kind  soever,  and  wheresoever  the  same 
might  be  at  the  time  of  his  decease."  He  left  a  lease 
jmr  autre  vie: — Held,  that  the  whole  interest  therein 
passed  to  his  wife  by  virtue  of  the  word  *'  estate." 
Doe  d.  Evans  Y.Evans,  8  Law  J.  Rep.  (m.8.)  Q.B.  212; 
PAd.&E.719;  1P.&D.472. 

A  devise  "  of  all  property  which  I  am  possessed 
of,  which  is  not  settled  by  either  of  my  marriage 
settlements,"  will  pass  a  reversion  in  fee,  of  an 
estate  limited  to  the  testator  by  his  marriage  settle- 
ment Jones  V.  Skinner,  5  Law  J.  Rep.  (n.8.)  Ch.  87. 

A  gift,  in  a  will,  of  "  monies  and  effects/'  held, 
under  particular  circumstances,  sufficient  to  pass 
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real  esUtes.      Titel^ld  {Marquis)  v.  Homeastle,  7 
Law  J.  Rep.  (k.s.)  Ch.  279. 

A  bequest  of  **  all  xny  goods,  chattels,  estate  and 
estates  whatsoever,"  willpass  real  as  well  as  per- 
sonal ijroperty.     Churchm  v.  Dibben,  9  Sim.  447. 

A  will  contained  a  general  devise  of  all  the  testa- 
trix's messuages,  hereditaments.  Sec,  at  HoUon-le- 
Clay,  and  a  subsequent  devise  of  all  her  copyholds 
at  A,  Y,  and  elsewhere.  The  testatrix  had  no  other 
copyholds  except  those  at  X,  Y,  and  at  Hollon-le- 
Clay.  The  Master  of  the  Rolls  was,  under  the  cir- 
cumstances, of  opinion,  that  the  copyhold  at  Holton- 
le-Clay  passed  by  the  first  devise,  but  directed  a 
case  to  be  sent  for  the  opinion  of  the  Court  of  Com- 
mon Pleas.  Borrelly.  Haigh,  7  Law  J.  Rep.  (N.a.) 
Ch.l89. 

Money  to  arise  from  the  sale  of  real  estate  held, 
upon  the  construction  of  the  will,  to  pass  under  a 
gift  of  the  residue  of  the  personal  estate.  Ackers  v. 
Phipps,  9  Bti.  N.s.  430 ;  3  C.  &  F.  666. 

A  testator,  by  his  will,  made  a  general  devise  of 
his  lands  to  A  and  B,  upon  trusts  for  sale ;  he  then 
purchased  other  lands,  and  afterwards  by  a  codicil 
he  revoked  the  appointment,  devise,  and  gift,  in  the 
said  will  contained,  so  fiir  as  regarded  B,  and  ap- 
pointed C  to  be  a  trustee,  to  act  in  coigunction  with 
A  in  the  place  of  B: — Held,  that  the  iSter- acquired 
lands  did  not  pass.  Ashley  v.  Waugh,  9  Law  J.  Rep. 
(N.8.)Ch.31. 

Testator  devised  as  follows : — "  I  ^ve,  devise,  and 
bequeath  unto  my  wife  M  D,  all  my  freehold  and 
leasehold,  and  all  my  money,  securities  for  money, 
stock  in  government  funds,  goods,  chattels,  and  all 
other  my  property  whatsoever  and  wheresoever,  to  hold 
the  same  unto  and  for  the  use  of  my  said  wife  M  D, 
her  heirs,  executors,  administrators,  and  assigns  for 
ever,  subject,  nevertheless,  to  the  payment  of  nearly 
60^  per  annum,  to  mv  sister,  S  H,  of  one  annuity 
arising  from  part  of  the  ground  rents  payable  to  me 
out  of  my  manor  of  Brixton,  and  of  tne  other  part, 
out  of  the  ground  rents  payable  to  me  out  of  Moffiit 
Street,"  8ec.  : — Held,  that  certain  copyhold  estates, 
of  which  the  testator  was  seised,  passed  under  the 
words,  **  a//  other  my  property  whatsoever  and  where-" 
soever;** — it  appeanng  to  be  the  intention  of  the 
testator,  that  all  he  was  worth  should  pass  by  his 
will,  and  there  being  no  words  in  the  will  to  restrict 
or  narrow  the  meaning  of  the  word  ''property." 
Edwards  v.  Barnes,  5  Law  J.  Rep.  (n.s.)  C.P.  32;  2 
Ring.  N.C.  252 ;  2Sc.411. 

{b)  Legal  Estate. 

[See  (B)  Construction,  in  general.] 

C  S  devised  all  her  real  and  personal  estate  to 
trustees,  in  manner  following,  viz. — **  I  give  my 
houses,  &c.  into  the  hands  of  the  said  trustees,  to 
pay  2/.  a  year  to  M  D  for  life."  (Then  followed 
some  pecuniary  legacies.)  "  And  I  also  give  the 
sum  of  6L  in  the  year  to  my  grand-niece,  Elizabeth 
Jones,  and  I  hereby  constitute  the  said  trustees  ex- 
ecutors of  my  will;  and  that,  after  all  my  just  debts 
are  paid,  the  residue  of  mv  personal  and  real  pro- 
perty to  be  equally  divided  between  my  two  grand- 
nieces,  Catherine  Jones  and  Elizabeth  Jones,  the 
legacies  only  excepted." — Held,  that  the  trustees 
took  a  legal  estate  in  fee  in  the  property  so  devised. 
Doe  d.  Reesy.  Williams,  6  Law  J.  Rep.  (N.fl.)  Exch. 
256;  2M.&W.749. 
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A  testator  entitled  to  the  equity  of  redemption  in 
his  own  right,  and  to  the  bare  legal  esute  as  heir  of 
the  mortgageei  devised  all  his  real  estates  in  trust 
for  sale: — Held,  that  theJegal  estate  did  not  pass 
by  this  devise.  Ex  parteMarshalt,  8  Law  J.  Kep. 
(N.8.)Ch.  187;  9  Sim.  555. 

Devise  to  A,  B,  and  C,  and  their  heirs,  of  all  the 
devisor's  real  estates,  to  hold  to  A,  B,  and  C,  and 
the  survivors  and  survivor,  and  the  heirs  of  the  sur- 
vivor, in  trust  to  permit  and  suffer  A  to  receive  and 
take  all  the  net  rents  and  profits  for  her  life,  and 
from  and  after  her  death,  upon  further  trust  to  per- 
mit and  suffer  B  to  take  all  the  net  rents  and  profits 
for  her  life,  to  her  own  separate  use,  independent  of 
her  present  or  any  future  husband,  and  after  her 
^eath,.  upon  further  trust  to  permit  and  suffer  C  to 
take  all  the  net  rents  and  profits  for  his  life : — Held, 
that  the  legal  estate  vested  in  the  trustees.  Barker 
T.  Greenwood,  8  Law  J.  Rep.  (n.s.)  Exch.  5 ;  4  M.  & 
W.  421. 

A  testator  gave  certain  lands  to  his  son  in  fee, 
and  all  other  his  freehold  estates,  to  the  use  and 
intent  that  certain  persons  should  receive  and  take 
the  rents,  issues,  and  profits,  and  pay  them  to  his 
son  for  his  life,  and  after  his  death  he  gave  the  same 
to  the  heirs  of  the  body  of  his  said  son : — Held,  that 
the  legal  estate  in  the  lands  so  devised  for  life  was 
in  the  trustees,  and  not  in  the  son.  Doe  d.  Grairex 
QT  Greatrex  v.  Homjrat/f  6  Law  J.  Rep.  (n.s.)  K.B. 
132;  6 Ad, &E. 206;  1N.&P.40L 

A  will  recited  that  the  devisor  had  charged  the 
land  with  3,0002.  on  his  daughter's  marriage;  then 
followed  a  devise  to  trustees  to  keep  down  the  in- 
terest and  apply  the  surplus  rents  as  directed,  till 
the  lessor  of  Uie  plaintiff  should  come  to  the  age  of 
twenty- three,  and  then  to  him,  subject  to  the  charge: 
— Held,  that  this  did  not  shew  a  legal  esUte  out  of 
the  lessor  of  the  plaintiff  Doe  d.  Beck  v.  Heakin, 
6Ad.&£.495;  2N.&P.660. 

Devise — "  I  give  all  that  my  manor  of  M  and  my 
capital  mansion  to  E  and  L  in  trust  to  permit  and 
suffer  my  wife,  in  case  she  wish  so  to  do,  to  occupy 
the  same,  and  to  receive  the  rents,  issues,  and  profits 
thereof,  until  my  son  M  shall  attain  the  age  of 
twenty-one,  provided  my  said  wife  continue  unmar- 
ried ;  and  upon  the  attainment  to  age  of  my  said  son, 
then  in  trust,  to  release  the  said  manor,  mansion- 
house,  &c.  unto  the  use  of  my  said  son,  &c. ;  pro- 
vided that,  in  case  of  my  said  wife  marrying  again, 
or  not  wishing  to  reside  in  my  said  mansion-house, 
the  trustees  to  let  the  same  at  the  best  rent,"  &c. : 
—Held,  that,  on  the  wife's  taking  possession,  the 
legal  estate  in  the  manor  (though  not  in  the  man- 
sion-house) vested  in  the  wife  during  her  widowhood, 
and  until  her  son's  majority.  Doe  d.  Noble  v.  Bolton, 
0P.&D.  135;  llAd.&£.188. 

(c)  Trust  Estates. 

Testator  devised  all  his  property  to  his  wife,  her 
heirs,  &c.,  for  all  his  estate  and  interest  therein,  for 
her  own  absolute  use  and  benefit,  and  to  be  disposed 
of  by  her  by  deed  or  will,  as  she  might  think  fit : — 
Held,  that  a  freehold  csUte  in  fee,  of  which  the  tes- 
tator was  a  trustee,  passed  by  the  devise.  Exports 
/ffMW,nS\m.lli9. 

A  trust  estate  was  held  to  pass  under  a  devise  of 
all  testator's  real  estates,  not  before  disposed  of  by 
his  will,  to  A  B,  his  hcirK,  executors,  administrators, 


and  asngns,  according  to  the  tenure  and  nature 
thereof,  respectively  to  and  for  his  and  their  own 
use  and  benefit  Bainbridge  v.  Lord  AAbmrUm,  6 
Law  J.  Rep.  (9.8.)  Ex.  Eq.  73 ;  2  Y.  &  C.  347. 

By  a  devise  *'  of  all  the  lands  and  hereditaments 
vested  in  me  as  trustee  or  mortgagee  In  fee**  tmst 
estates  not  in  fee  were  held  to  pass.  Greenwood  v. 
Wakrford,  8  Law  J.  Rep.  (h.8.)  Ch.  333 ;  1  Bea.  576. 

(d)  Interest  or  Power, 

A  testator  devised  his  freehold  estate  to  E  for  life, 
and  after  the  decease  of  E,  that  his  freehold  and 
household  goods,  &c.  should  be  sold  by  his  exe- 
cutors in  trust,  and  all  the  money  to  be  equally 
divided  between  his  children  or  their  heirs : — Held, 
that  the  executors  only  took  a  power  of  sale.  Doe  d. 
Hampton  v.  Shotter,  8  Law  J.  Rep.  (n.s.)  Q.B.  152 ; 
8Ad.&E.905;  IP.&D.  124. 

(e)  Fee, 

[See  (B)    CONBTRUCTION,  IN  GENERAL.] 

Under  a  devise  in  the  following  words — "  I  give 
and  bequeath  to  M,  my  wife,  all  my  lands,  mes- 
suages, and  tenements,  by  her  freely  to  be  possessed 
and  enjoyed,  with  all  my  property  whatsoever:" — 
Held,  that  M  took  a  fee  simple.  Doe  d.  Booty  v. 
Roberts^  9  Law  J.  Rep.  (n.s.)  Q.B.  235;  11  Ad.  & 
E.  1000 ;  3  P.  &  D.  578. 

A  testator,  after  directing  that  his  debts  and  funeral 
expenses  should  be  paid  by  his  executor,  bequeathed 
annuities  to  two  of  his  relatives,  and  gave  5«.  to  his 
heir-at-law ;  and  he  then  used  the  following  woids : 
— **  I  appoint  W  P  my  whole  and  sole  executor  of 
all  my  nouses  and  land  situate  at  F :" — Held,  that 
the  houses  and  land  at  F  passed  to  W  P,  and  that 
he  took  an  estate  in  fee.  Doe  d.  Pratt  v.  Prait,  6 
Law  J.  Rep.  (n.s.)  K.B.  101;  6  Ad.  &  £.  180; 
1  N.  &  P.  366. 

A  testator  devised  to  trustees,  and  the  survivor 
or  survivors  of  them,  and  the  heirs  of  such  survivor, 
upon  trust,  to  the  use  of  his  nephews,  and  their 
assigns  respectively,  daring  their  natural  lives,  and 
the  life  of  the  longest  liver  of  them ;  and  after  the 
determination  of  dose  estates,  by  forfeiture  or  other- 
wise, in  the  lifetime  of  his  nephews,  or  the  survivor 
of  them,  to  the  use  of  the  said  trustees,  and  the  surri- 
vors  or  survivor  of  them,  and  the  heirs  of  such  sur- 
vivor during  the  natural  lives  of  his  nephews,  and  the 
survivor  of  them,  upon  trust,  to  preserve  the  uses 
hereinafter  limited  from  being  defeated,  and  for 
that  purpose  to  make  entries  and  bring  actions  ss 
occasion  shall  require :  but,  nevertheless,  to  permit 
and  suffer  his  nephews,  or  their  assigns,  and  the 
survivor  of  them,  and  his  assigns,  to  take  the  rents, 
issues,  profits,  &c.  during  their  natural  lives,  and 
the  life  of  the  longest  liver  of  them,  to  and  for  their 
and  his  absolute  use ;  and  from  and  after  the  de- 
cease of  the  nephews,  and  the  survivor  of  them,  to 
the  use  of  all  and  every  the  lawful  children  of  the 
nephews,  and  to  their  heirs  and  assigns  for  ever,  ss 
tenants  in  common,  and  not  as  joint  tenants ;  and 
in  case  there  shall  be  only  one  such  child,  then  to 
such  only  child,  and  his  or  her  heirs  and  asdgns  for 
ever.  But  in  the  event  of  there  being  no  such 
child,  or  there  being  children  of  the  nephews  or 
such  only  child,  and  they,  or  he,  or  she,  dying  in 
the  lifetime  of  the  nephews,  or  the  survivor  of  them, 
-without  leaving  lawful  issue,  dien  from  and  after 
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die  decease  of  the  said  nephews,  and  the  decease  of 
tike  Burviyors  of  them,  he  gave  and  devised  all  the 
ilfoTesaid  messuages,  lands,  tenements,  &c.,  with  the 
appurtenances,  unto  the  said  trustees,  and  the  sur- 
vivor of  them,  their  heirs  and  sssigns,  and  the  heirs 
and  assigns  of  the  survivor  of  them,  upon  the  like 
trusts,  and  to  and  for  the  same  uses,  ends,  intents, 
and  purposes,  as  hereinafter  directed,  as  to  the  dis- 
posal of  the  residuary  real  and  personal  estate  and 
effects : — Held,  that  the  trustees  took  an  estate  in 
fee,  in  the  freehold  and  copyhold  lands,  devised  hy 
the  residuary  clause,  and  an  absolute  interest  in  the 
leaseholds.  Cunham  or  Cunham  v.  Newland^  5  Law 
J.  Rep.  (H.S.)  C.P.  141 ;  2  Bing.  N.C.  64;  2  Sc.  113. 
Devise  as  follows — **  1  give  unto  my  wife,  her 
heirs,  and  assigns,  for  ever,  all  the  residue  of  my 
goods,  chattels  and  personal  estate  whatsoever  and 
wheresover,  and  also  all  my  right,  title,  and  interest, 
of^  in,  and  to  all  and  every  sum  and  sums  of  money 
whatever,  which  now  is,  are,  or  shall  be  due  to  me 
upon  and  in  virtue  of  any  bill,  bond,  or  other  secu- 
rities. I  do  likewise  make  my  wife  full  and  sole 
executrix  of  the  freehold  house  situate  in  Great 
Queen  Street,  in  the  parish  of  St  Giles:" — Held, 
that  under  this  devise  the  wife  took  a  fee  simple  in 
the  house  in  Great  Queen  Street  Doe  d.  Hickman 
V.  Htulewood,  6  Law  J.  Rep.  (m.8.)  K.B.  96 ;  6  Ad. 
&E.167;  1N.&P.352. 

A  testator  devised  as  follows — **  I  give  and  be- 
queath to  my  sons  Joshua  and  James,  my  estates 
ihat  I  now  occupy^  together  with  the  factory  and 
and  all  the  edifices  and  appurtenances  thereon,  ex- 
cept the  house  I  now  occupy,  and  five  yards  for  a 
passage,  being  together  eighteen  yards  in  front,  and 
about  twenty  yards  back,  with  the  cottages  thereon, 
occupied  by  C  and  C,  and  all  other  conveniences 
thereon,  which  I  give  to  my  daughters  Martha  and 
Alice  jointly,  share  and  share  alike :  '* — Held,  that  as 
the  fint  devise  of  <*my  estates,"  &c.  to  the  sons 
James  and  Joshua,  would,  standing  per  te,  carry  a 
fee,  so  the  devise  of  the  excepted  part,  carried  an 
estate  of  a  like  quality  to  the  daughters. 
.  Held,  also,  that  the  word  "estate"  in  the  devise, 
was  not  cut  down  to  one  of  mere  description,  or  to 
one  merely  denoting  the  corpus  of  the  thing  de- 
vised, by  a  subsequent  clause  in  the  will,  by  which 
the  testator  devised  a  certain  estate  which  he  held 
under  a  lease,  during  the  tenn  of  the  lease.  Dee  d. 
Knott  V.  Lawtou,  7  Law  J.  Rep.  (n.8.)  C.P.  288;  4 
Bing.  N.C.  45^ ;  6S&303. 

A  testator  gave  estate  P  to  L  for  life,  remainder 
to  his  sons  in  tail,  and  estate  C  to  J  for  life,  re- 
mainder to  his  sons  in  tail  By  a  codicil  reciting 
that  he  had  given  estate  P  to  L,  he  revoked  the  said 
estate  and  gave  it  to  J,  and  in  the  same  manner 
gave  estate  C  to  L : — Held,  that  all  the  limitations 
in  the  wiU  were  revoked,  and  that  under  the  codicil 
J  and  L  took  in  fee.    PfulUpe  v.  AUen,  7  Sim.  446. 

A  devise  of  a  testator's  "  property  to  IV  H,  hie 
executors  or  adminUtratorSi**  was  held  to  pass  the  fee 
of  the  testator's  real  estates  absolutely  to  W  H. 
Bumter  v.  Pugh,  9  Law  J.  Rep.  (n.s.)  Ch.  62. 

A  direction  by  the  testator,  that  all  his  debts  and 
funeral  expenses,  and  the  charge  of  proving  his  will, 
should  be  frilly  discharged  by  his  executor  after 
named,  followed  by  a  devise  of  his  copyhold  estates 
to  his  son,  without  words  of  inheritance,  and  the 
appointment  of  such  son  as  his  sole  executor  and 


residuary  legatee :  —  Held,  that  the  debts  were 
charged  upon  the  devisee,  and  that  he  took  the  fee 
in  the  copyholds.  Dover  v.  Gregory,  9  Law  J.  Rep. 
(n.8.)  Ch.  81. 

The  fee  does  not  pass  unfler  a  devise  to  two  brothers, 
share  and  share  alike,  because  one  of  them  is  the 
heir.  Bowen  v.  Scowereft,  7  Law  J.  Rep.  (n.b.)  Ex. 
Eq.25;  2Y.&C.640. 

A  testator  being  seized  in  fee  of  certain  pre- 
mises, parcel  of  a  manor,  according  to  the  custom 
whereof  Isnds  were  forbidden  to  1^  entailed,  de- 
vised as  follows — "  I  give,  devise,  and  bequeath  to 
my  son  J  S,  his  heirs  and  assigns  for  ever,  sll  my 
estates,  dwelling-house,  &c.  But  if  it  shall  happen 
that  my  said  son  J  S  shall  die  without  leaving  any 
child  or  ehUdren,  in  that  case,  I  give,  devise,  and 
bequeath  all  my  before-mentioned  estates,  lands,  &c 
said  to  be  given,  devised,  and  bequeathed  to  my  son 
J  S,  his  heirs  and  assigns  for  ever,  unto  my  five 
children,  &c.  to  be  equally  divided  amongst  them, 
share  and  share  alike;  and,  if  any  of  my  five  children 
should  die  wihout  issue,  such  share  of  him,  her,  and 
them  so  dying,  shall  go  equally  amongst  the  survi- 
vors. My  wiU  also  is,  and  I  hereby  order  and  direct, 
that  if  my  present  wife  should  leave  no  issue  to  in- 
herit the  freehold  estate  at  H,  that  all  the  said  estate 
shall  be  subject  to  the  same  mode  of  distribution 
amongst  my  aforesaid  five  children,  as  all  the  other 
property  above  mentioned,  given  and  bequeathed  to 
my  said  son  J  S,  in  case  he  dies  without  issue"  : — 
Held,  that  the  estate  taken  by  J  S  under  the  will 
was  a  fee  simple  conditional  at  common  law ;  that 
the  possibility  of  the  testator's  reverter  descended, 
on  his  death,  upon  his  son,  J  S,  as  his  heir-at-law, 
which  estate  became  merged  in  his  fee  simple ;  and 
consequently,  the  devise  of  J  S,  the  first  taker,  t^  the 
lessors  of  the  plaintiff  was  good,  and  the  limitation 
over  to  the  five  children  of  the  original  testator,  was 
void.  Doe  d.  Simpson  v.  Simpson,  7  Law  J.  Rep.  (n.s.) 
C.P.  156 ;  4  Bing.  N.C.  333 ;  5  Sc.  770. 

A  testator  devised  his  estates  to  his  son,  if  he  should 
attain  the  age  of  twenty- three  years,  or  should  be 
married  with  the  consent  of  his  trustees,  which 
should  first  happen,  and  to  his  heirs  and  assigns 
absolutely  for  ever.  And  in  case  his  son  should  die 
without  attaining  such  age,  or,  being  married  with 
such  consent  as  aforesaid,  should  die  without  lawful 
issue,  or  such  issue  should  die  under  the  age  of 
twenty-one  years,  then  to  the  testator's  daughters  as 
tenants  in  common,  and  the  heirs  of  their  bodies. 
The  son  married  under  the  age  of  twenty- three,  with 
the  consent  of  the  trustees,  and  afterwards  attained 
that  age : — Held,  that  the  son  was  seised  of  an  abso- 
lute estate  in  fee,  or,  if  not,  that  under  the  words  of 
the  gift  over,  he  was  seised  of  an  estate  tail,  the 
words  of  such  gift  not  being  confined  by  the  words 
"  or  such  issue  shall  depart  this  life  under  the  age 
of  twenty- one  years,**  to  dying  without  issue  living 
at  his  death.     Grimshawe  v.  Pickup,  9  Sim.  591. 

(/)  Estates  TaiL 

[See  1  Vict  c.  23,  s.  32;  15  Law  J.  Stat  33. 
ClemenU  v.  Paske,  3  Dig.  Law  J.  194;  2  C.  &  F. 
230,  n.] 

A  testator,  after  giving  his  wife  a  life  estate  in  his  real 
and  personal  estate,  proceeded  as  follows: — ''  And 
from  and  after  the  decease  of  my  said  wife^  I  give,  de- 
vise, and  bequeath  all  my  aforesaid  real  and  personal 
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estate  unto  and  amongst  my  three  children,  Phcebei 
Elisabeth,  and  Tryce,  and  tlieir  lawful  issue,  in  such 
proportions,  manner  and  form,  and  subject  to  such 
restrictions  as  she  shall  by  any  deed,  &c.  appoint" 
The  will  contained  no  gift  over  in  default  of  appoint- 
ment: — Held,  that  as  to  an  unappointed  share  the 
three  daughters  took  as  tenants  in  common  in  tail. 
Martin  t.  SwamuU,  9  Law  J.  Rep.  (n.s.)  Ch.  174 ; 
2Bea.249. 

A  testatrix  devised  copyhold  hereditaments  to 
trustees,  upon  trust,  to  pay  the  rents  and  profits  to 
A  for  life,  and  after  A's  death,  to  pay  the  same  "  unto 
his  children,  and  so  on  for  ever ;"  with  a  gift  over 
"for  want  of  children:"-— Held,  that  A  took  an 
equitable  estate  tail ;  and  that  such  equitable  estate 
tul  descended  to  his  youngest  son,  who  was  his  heir 
according  to  the  custom  of  Uie  manor.  Trash  v.  Wood, 
9  Law  J.  Rep.  (n.s.)  Ch.  105 ;  4  M.  &  Cr.  324. 

A  testator  devised  real  estates  to  A,  (a  married 
woman,)  for  life,  with  remainder  to  her  husband 
for  life,  with  remainder  to  the  use  of  the  heirs 
of  the  body  of  A  in  tail,  with  remainder  to  B  for 
life,  with  remainder  to  the  heirs  of  his  body  in 
tail ;  and  he  declared,  that  all  the  aforesaid  limita- 
tions were  intended  by  him  to  be  in  strict  settlement : 
— Held,  that,  subject  to  the  contingent  life  interest 
of  the  husband,  the  wife  took  an  estate  taiL  Dougias 
V.  Congreve,  6  Law  J.  Rep.  (n.8.)  Ch.  51;  S  Ibid. 
53;  IK.  410 ;  1  Bea.  69 ;  7  Law  J.  Rep.  (n.8.)  C.P. 
43 ;  4  Bing.  N.C.  1 ;  5  Sc.  223. 

Under  Uie  followinff  devise — ''I  give  and  be- 

Sueath  to  my  sister  all  my  estate  or  estates  in,  &c. 
uring  her  natural  life,  twelve  months  after  my 
decease,  and  after  her  decease  to  her  son  James,  and 
his  heir  male  living  to  attain  the  age  of  twenty-one 
veai:*,  and  in  case  of  no  such  heir  male  lawfully 
begotten,  then  to  such  issue  and  issues  female  and 
females  2002.,  share  and  share  alike ;  and  in  case  no 
such  male  or  female  living,  then  the  2O0L  to  the 
children  of  my  sister ;  and  the  inheritance  of  the 
said  estate  for  want  of  such  issue  male  as  aforesaid 
to  redound  to  my  heir  male  with  paying  the  200/." 
— ^James  takes  an  estate  tail  Doe  d.  Tremewen  v. 
Permewan,  1 1  Ad.  &  E.  431 ;  3  P.  &  D.  303. 

Where,  by  plain  words,  in  themselves  liable  to  no 
doubt,  an  estate  tail  is  given  in  a  will,  it  cannot  be 
cut  down  to  a  life  estate,  unless  there  are  other  words 
which  plainly  shew  the  testator  to  have  used  the 
former  as  words  of  purchase,  contrary  to  their  ordi- 
nary sense,  or  unless  in  the  other  provisions  of  the 
wUf  there  should  be  a  clearly  expressed  intention, 
IncoHNist^nt  with  the  giving  of  an  estate  tail,  and 
which  intontion  can  only  be  fHilfilled  by  sacrificing 
th«  psrti/iular  provision,  and  regarding  the  expres- 
st/yfi  as  words  or  purchase : — Held,  accordingly,  that 
iiri/l#f  a  ditvltut  to  W  F  and  his  heirs  male,  according 
Ut  iUfSr  seniority,  on  their  respectively  attaining 
Iwfitif'tmf,  ths  I'NldNt  son  surviving  of  the  said  W  F, 
umi  iUM  hnirs  male  of  his  body,  to  be  preferred  to 
lUt*  n4noiui  or  younger  son,  ana  in  case  of  failure 
t4  U«Mtt  titulf  of  W  V  Murviving  him,  or  dying  with- 
tful  inwM  Issue  male  attaining  twenty-one,  then 
tf¥i  f,  SM  Aiifata  tall  was  devised  to  W  F.  Fethertton 
¥  fffffmrtOfft,  HiUlk  V.  07 )  m.  c.  Jack  v.  Fethertton,  9 

A  Unlmtuf  r(ifvi««d  all  his  fVeeholds  to  trustees, 
nhfi  ht*  •<i^a<w|iiifMtiy  flttviiied  some  freehold  houses 
ftf  A,  Ui  Unvt.  tnni  "fijoy  the  same  to  the  exclusion  of 


her  husband,  for  life,  and,  at  her  decease,  the  same  to 
go  to  her  lawful  issue,  share  and  share  alike ;  but, 
if  A  should  depart  this  life  without  leaving  lawfVil 
issue,  then  the  sud  houses  to  go  to  the  issue  of  W: 
—Held,  that  A  took  an  estate  ta^  Heathery,  Winder, 
6  Law  J.  Rep.  (n.8.)  Ch.  41. 

A  devised  copyhold  lands  to  his  wife  for  life,  with 
remainder  to  his  son  Joseph  for  life ;  but  if  Joseph 
should  die  '*  without  issue,  not  leaving  any  children," 
then  the  testator  directed  the  lands  to  be  sold,  and 
the  money  arising  from  such  sale  to  be  equally  divid- 
ed among  his  other  three  sons ;  and  if  either  of  those 
three  sons  died  before  Joseph,  the  issue  of  the  son  so 
dying  were  to  take  their  fadier's  share : — ^Held,  that, 
under  this  limitation,  Joseph  took  an  estate  tail 
Machell  ▼.  Weeding,  5  Law  J.  Rep.  (n.s.)  Ch.  182; 
8SinL4. 

(g)  Life  EstaU, 

The  rule  established  in  numerous  cases,  that  a 
bequest  to  A,  and  in  case  of  his  death  to  B,  gives 
A  an  absolute  interest  in  case  he  survives  the  tes- 
tator, is  not  to  be  extended  to  devises  of  real  estate. 
Accordingly,  upon  a  devise  of  a  certain  share  of 
a  real  estate  to  de  testator's  sisters,  Mary  and  Lucy, 
share  and  share  alike ;  **  and  in  case  of  their  de- 
mise," to  be  equally  divided  amongst  their  children, 
or  their  lawful  heirs ; — Held,  that  the  sisters  took 
estates  for  life  only,  with  remainder  to  their  chil- 
dren as  tenants  in  common  in  fee.  Boweur.  Scow- 
cr(fi,  7  Law  J.  Rep.  (n.s.)  Ex.  Eq.  25 ;  2  Y.  &  C.  640. 

A  testator,  after  devising  an  estate  for  life,  made 
his  will  thus — "  And  as  to  the  said  manor,  &c.  the 
same  shall  remain  and  be  to  the  use  of  my  grand- 
son, J  G,  and  his  assigns,  during  the  term  of  his 
natural  life,  without  impeachment  of  waste;  and 
immediately  after  the  decease  of  the  said  J  6,  to 
trustees,  to  support  contingent  remainders ;  never- 
theless, to  permit  and  suffer  J  G  and  his  assigns, 
during  his  natural  life,  to  receive  the  rents,  issues, 
and  profits ;  and,  immediately  after  his  decease,  to 
the  use  of  the  first  and  second,  and  every  other  son 
of  the  said  J  G,  severally  and  successively  in  re- 
mainder, one  after  another,  according  to  the  priority 
of  their  respective  births,  and  the  heirs  male  of  the 
body  of  such  son,  so  that  every  elder  of  the  same 
sons,  and  the  heirs  male  of  his  body,  shall  always 
be  preferred  to  every  younger  of  the  same  sons,  and 
the  heirs  male  of  his  body."  By  a  codicil,  he  gave, 
devised,  and  bequeathed  all  and  every  his  freehold, 
copyhold,  and  personal  estate  and  effects  of  every 
kind  and  description,  &c.  to  his  daughter  for  life, 
and  from  and  after  tibe  determination  of  that  estate, 
he  gave,  devised,  and  bequeathed  the  same  unto  his 
"  grandson,  J  G  and  his  heirs,  in  strict  entail^  as  in 
my  said  will  directed.  And  in  failure  of  issue  of  the 
said  J  G,  I  order  that  my  said  estate  and  effects 
shall  go  and  descend  as  is  by  my  will  directed:"— 
Held,  that  tmder  the  will  and  codicil,  J  G  took 
an  estate  for  life  only.  Graves  v.  Hicks,  6  Law  J. 
Rep.  (n.8.)  K.B.  142 ;  5  Ad.  &  E.  38. 

A  testator  being  seised  of  freehold  land,  gave 
several  pecuniary  legacies,  and  then  devised  as  fol- 
lows— **  I  give  unto  W  L  and  A  his  wife,  for  and 
during  their  natural  lives,  all  and  every  my  mes- 
suages, landS)  and  tenements,  hereditaments  and 
premises  whatsoever,  in  the  city  of  N  or  elsewhere 
m  the  kingdom  of  Great  Britain ;  and  from  and  after 
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tiiie  deecBseof  the  said  W  L  and  A  his  wife,  my  mind 
and  will  is,  the  said  messuages,  lands,  and  tene- 
ments, hereditaments  and  premises,  shall  be  equally 
divided  unto  and  amongst  such  of  the  children  of 
the  sud  W  L  and  A  his  wife,  as  shall  be  then 
living.' '  He  then  bequeathed  the  residue  of  his  per- 
sonal estate  to  his  executors : — Held,  (the  will  being 
made  before  sUtute  7  Will  4.  &  1  Vict  c  26),  that  the 
children  of  W  L  took  life  estates  only,  as  tenants 
in  common,  as  there  were  no  words  conveying 
a  clear  intention  to  pass  a  fee.  Silvery  or  SUvey  v. 
Howard,  6  Law  J.  Rep.  (n.8.)  K.B.  94 ;  6  Ad.  &  E. 
263;  1N.&P.846. 

A  testator  devised  to  J  S  all  his  copyhold  in  the 
parish  of  K,  and  likewise  all  monies  lent  out  upon 
mortgage  bonds  or  notes  of  hand : — Held,  that  an 
estate  for  life  only  passed.  Doe  d.  Winder  v.  Laxoety 
7  Law  J.  Rep.  (k.8.)  O.B.  97 ;  7  Ad.  &  E.  196 ;  2  N. 
&  P.  196. 

Testator  gave  all  his  estates,  real  and  personal,  to 
his  executors  in  trust,  to  be  disposed  of  by  them  as 
after  mentioned.  He  then  gave  all  his  real  estates, 
houses,  and  lands,  to  his  wife  for  life,  *'  and  after  the 
decease  of  my  wife,  I  give  my  houses,  lands,  and 
estates  in  B,  to  J  B,  but  at  his  death,  I  will  that  the 
whole  shall  be  for  the  use  of  the  said  J  B's  wife  and 
children,  and  which  children,  at  the  death  of  their 
mother,  shall  inherit  the  same  jointly  during  their 
lives ;  and  if  the  said  children  shall  £e  before  they 
arrive  at  the  age  of  twenty-oue,  I  will  that  my 
houses  and  estates  in  B  g6  to  H  S :"— Held,  that 
J  B's  children  took  the  B  estate  for  their  lives  only, 
and,  they  having  attained  twenty-one,  that  the  in- 
heritance was  undisposed  ofl  Sjpry  v.  Bromfield,  9 
Sim.  684 — but  the  Exchequer,  on  a  case  sent,  deter- 
mined otherwise :  see  10  Law  J.  Rep.  (n.8.)  Exch. 
467 ;  7  M.  &  W.  646. 

Testator  by  his  will  directed,  that  his  debts,  &c. 
should  be  paid  out  of  the  rents  and  profits  arising 
finom  his  estate ;  after  which  he  gave  and  bequeathed 
to  C  y  the  rents  and  profits  of  his  estate,  subject  to 
C  y  keeping  the  whole  of  the  premises  in  repair 
during  his  life ;  *'  only  after  his  death,  I  give  and 
bequeath  unto  my  three  nieces,  all  that  freehold  or 
leasehold  premises  now  rented,  &c.,  situated,  &c., 
to  and  for  their  own  use  and  purposes,  equal,  share  and 
share  alike.''  He  then  gave  and  bequeathed  some 
other  freehold  or  leasehold  premises,  and  some 
plate,  &c;  and  he  left  the  rest  and  remainder  of 
his  property,  be  it  what  it  might,  to  C  y  : — Held, 
that  a  niece  took  only  a  life  estate  under  the  wilL 
Doe d.  Finer yr. Eve, 6  Ad, &K 317]  6N.&M.802. 

(A)  Common  or  Joint, 

Under  a  devise  of  land  to  two,  **  equally  between 
them,  to  take  as  joint  tenants,  and  their  several  and 
respective  heirs  and  assigns  forever:" — Held,  that 
the  devisees  took  as  tenants  in  common  in  fee,  sub- 
ject to  an  estate  for  their  joint  lives,  and  the  life  of 
the  survivor.  Doe  d.  Liiikumod  v.  Qreen,  8  Law  J. 
Rep.  (n.8.)  Exch.  66 ;  4M.  &  W.  229. 

A  testator  gave  two  houses  to  trustees,  in  trust, 
to  pay  the  rents,  &c.  to  his  wife  during  widowhood, 
and  afterwards  **  to  the  use  and  behoof  of  all  and 
every  of  my  child  or  children  by  my  said  wife, 
equally  to  be  divided  between  them,  share  and  share 
alike,  and  the  lawftil  issue  of  their,  or  her,  or  his 
bodies  or  body,  for  ever."    In  a  subsequent  clause, 


he  said,  **  I  give,  devise,  and  bequeath  unto  my 
daughter  Frances  James,  the  sum  of  800A,  when 
she  attains  twenty-one,  sndthe  house  where  she  now 
lives,  after  the  decease  of  her  mother,  or  the  day  of 
her  marriage.  Also,  I  give,  devise,  and  bequeath 
unto  my  daughter  Rachel  James,  the  stun  of  300t, 
when  she  attains  twenty-one,  and  the  house  now  in 
the  occupation  of  David  Davies,  after  the  decease  of 
her  mother,  or  the  day  of  her  intermarriage.'*  The 
two  houses  mentioned  in  the  second  clause,  were  the 
same  as  the  two  fost  spoken  o£  The  testator  never 
had  more  than  the  two  children  named  above : — 
Held,  upon  the  construction  of  this  will,  that  upon 
the  death  of  the  mother,  the  daughters  became  ten- 
ants for  life,  in  possession  of  these  houses  respec- 
tively, with  immediate  remainder  to  themselves  as 
tenants  in  common  in  tail.  Doe  d.  Amlot  v.  Daviett 
8  Law  J.  Rep.  (n.b.)  Exch.  74 ;  4  M.  &  W.  599. 

(0  Freehold  or  Chattel 
[See  1  yict  c.  26,  a.  30.] 

Devise  to  two  trustees  and  the  survivor,  his  exe- 
cutors and  administrators,  in  trust,  to  let  and  apply 
the  rents  in  payment  of  mortgages,  until  the  whole 
debt  should  be  paid  off  by  the  rents,  snd  afterwards 
to  other  parties.  The  trustees  take  a  chattel  inter- 
est only.  Heardeonv,  WUUamtm,  6  Law  J.  Rep.  (n.8.) 
Ch.  166. 

A  devised  his  freehold  lands  held  in  fee  simple  to 
two  trustees,  without  using  words  of  inheritance,  in 
trust  to  suffer  his  wife  to  enjoy  the  rents  and  profits 
for  her  life,  and  after  her  death  to  pay,  out  of  the 
rents,  an  annuity  of  102.  to  his  brother  for  ten  years. 
He  also  bequeathed  several  pecuniary  legacies  to 
various  legatees,  and  directed  the  trustees  to  pay 
them  when  the  legatees  came  of  age,  and  appointed 
his  widow  his  executrix.  He  devised  land  to  George 
Gord  the  son  of  George  Gord,  and  a  house  to  George 
Oord  the  eon  rf  Gord ;  and  he  bequeathed  pecuniair 
legacies  to  George  Gord  the  sou  of  George  Gord, 
and  to  George  Gord,  the  son  of  John  Gord:  — 
Held,  first,  that  the  trustees  took  a  chattel  interest 
till  the  annuity  and  legacies  were  paid ;  and,  se- 
condly, that  evidence  of  the  testator's  declarations 
was  admissible  to  explain  the  will,  and  to  shew  who 
was  meant  to  take  under  the  devise  to  George  Gord 
the  eon  of  Gord,  Doe  d.  Gord  v.  Needs,  6  Law  J.  Rep. 
(n.8.)  Exch.  69 ;  2  M.  &  W.  129. 

A  testator  devised  a  house  and  other  premises  to 
R  B  and  W  B,  upon  trust  that  they  and  their  heirs 
should  set  and  let  the  premises,  and  out  of  the  rents 
and  profits  should  discharge  a  certain  debt,  and 
afterwards  pay  certain  legacies;  and  after  payment 
thereof,  he  devised  the  same  to  J  B,  son  of  the  said 
R  B,  to  hold  to  him  and  his  heirs  for  ever : — Held, 
that  the  trustees  took  an  interest  in  the  premises 
only  until  the  debt  and  legacies  were  paid,  and  when 
they  were  discharged,  2ie  estate  devolved  upon 
J  B.  Jckland  v.  Lutley^  8  Law  J.  Rep.  (n.8.)  CI.B. 
164;  9  Ad.  &E.  879;  1P.&D.636. 

(J)  Ben^ficiaL 

A  testator  empowered  his  widow,  with  the  assist- 
ance of  his  trustees,  to  sell  his  estates,  and  the 
money  arising  therefrom  ''  she,  his  said  wife,  should 
and  might  divide  and  appoint  among  his  children, 
as  she  should  think  fit  and  proper,  or  as  she  should 
direct  and  order  by  any  will :" — Held,  that  this  was 
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a  trust  for  the  children,  and  that  no  valid  appoint- 
ment having  been  made  by  the  vridow,  the  children 
were  entitled  equally.  Held,  also,  that  the  direction 
to  sell  operated  as  a  conversion  of  the  real  estate, 
and  that  the  representatives  of  the  children,  who 
were  dead,  took  the  money  as  personalty.  Grieveson. 
V.  Cursopp,  6  Law  J.  Rep.  (n.8.)  Ch.  261 ;  2  K.  653, 

A,  tenant  in  tail  male  of  certain  estates  under  a 
settlement  made  by  his  grandfather,  suffered  a  reco- 
very ;  and  having  thus  acquired  the  fee  simple,  de- 
vised all  his  estates,  real  and  personal,  to  his  brother, 
T  A  K,  if  he  should  be  living  at  his  decease,  and  if 
not,  to  his  nephew,  T  A  K ;  but  if  there  should  be  no 
male  issue  or  descendant  of  his  brother  or  nephew 
living  at  his  decease,  then  to  the  next  descendant  in 
thedurect  male  line  of  the  testator's  grandfather.  And 
after  bequeathing  certain  legacies  to  servants  and  to 
other  parties,  the  testator  stated  that  he  trusted  to  the 
liberality  of  his  successors,  to  reward  any  others  of 
his  old  servants,  and  to  their  justice  in  continuing 
the  estate  in  the  male  succession  according  to  the 
will  of  the  founder  of  the  family : — Held,  that  under 
the  terms  of  this  will,  the  testator's  brother  took  an 
absolute  interestin  the  estates  devised  and  bequeathed 
by  the  will,  free  from  any  obligation  to  make  any 
settlement  in  fieivour  of  anv  of  the  male  descendants 
of  the  testator's  grandfather.  Knight  v.  Knight^  9 
Law  J.  Rep.  (n.8.)  Ch.  354. 

A  testator  devised  some  copyhold  estate  to  his 
son  Thomas,  and  "advised  him  to  settle  it  upon 
himself,  and  his  issue  male  by  his  lawful  wife,  and 
for  want  of  such  issue,  upon  Edward  and  his  lawful 
issue:" — Held,  first,  that  these  words  created  a 
trust ;  and  secondly,  that  Thomas  was  entitled  to  a 
life  estate  only.  P€trker  v.  Bolton ^  5  Law  J.  Rep.  (n.b.  ) 
Ch.98. 

Devise  and  bequest  to  trustees  of  freehold,  lease- 
hold, copyhold,  and  personalty,  upon  trusts,  which 
were  decuured,  of  the  freehold,  leasehold,  and  per- 
sonalty only : — Held,  that  the  cestui  que  trust  was 
not  interested  in  the  copyholds  which  descended  to 
the  customary  heir.  Jackson  v.  Noble,  7  Law  J. 
Hen.  (N.i.)  Ch.  183 ;  2  K.  590. 

A  recommendation  by  a  testator  to  his  devisee,  in 
case  of  her  marriage,  to  settle  the  devised  estate  in 
a  specified  way, — Held,  not  to  amount  to  a  trust 
Ex  parte  Payn  in  re  Great  Western  Railway  Act,  7 
Law  J.  Rep.  (k.s.)  Ex.  £q.  1 ;  2  Y.  &  C.  636. 

Where  a  testator  devised  certain  estates  to  the 
Cordwainers  Company  for  the  performance  of  his 
wUl«  and  gave  a  moiety  of  the  rents  to  his  brother  for 
li£e,  and  out  of  the  remainder  of  the  rents  directed 
certain  specified  payments  to  be  made  to  charitable 
purposes,  and  to  the  officers  of  the  company,  with  a 
gift  over  to  his  brother  in  fee,  if  the  company  should 
neglect  to  perform  his  will, — it  was  held,  that  the 
company  took  a  beneficial  interest  in  the  rents  of 
the  estates,  subject  to  the  payments  of  the  specified 
•urns  for  charitable  purposes;  and  an  information 
seeking  to  have  the  whole  augmented  rents,  or  a 
proportional  part  of  them,  applied  to  purposes  of 
charity,  was  dismissed  witli  costs.  Attorney  General 
y,  Cordwainers  Company,  3  M.  &  K.  534. 

(£)  Copyhold  Estates. 

[  1  Vict  c.  26,  88.  3,  4  and  5 ;  15  Law  J.  SUt  33.] 

Dt'vise,  by  an  heir-at-law,  of  copyhold  descended 
Ui  \mu,  is  good,  though  he  never  was  admitted  or 


surrendered,  or  paid  the  fine  due  to  the  lord,  on  the 
descent  of  such  copyhold. 

The  Stat  55  Geo.  3,  c.  192,  making  devises  of 
copyhold  valid  without  surrender  to  the  uses  of  the 
will,  extends  to  wills  made  under  the  above  cir- 
cumstances. Doe  d.  Perry  v.  WiUon,  5  Ad.  &  £.  321 ; 
6  N.  &  M.  809. 

(F)  Charges. 

Devise  of  copyhold  land  in  fee,  upon  condi- 
tion that  the  devisee  within  one  month  pay  2,0002. 
to  the  testator's  executors,  to  be  applied,  after  pay- 
ment of  debts  and  legacies,  to  charitable  purposes. 
The  testator  died  without  leaving  any  customary 
heir  or  next-of-kin  : — Held,  upon  appeal,  that  the 
proportion  of  the  2,000t  which  was  void  by  the 
Mortmain  Act,  was  to  be  considered  as  real  estate 
undisposed  of;  and  that  the  devisee,  and  not  the 
Crown,  was  entitled  to  it  Henchman  v.  Attorney 
General,  3  M.  &  K.  485. 

A  testator,  after  bequeathing  a  specific  and  se- 
veral pecuniary  legacies,  and  giving  one  field,  di- 
rected his  debts  and  all  the  above  legacies  to  be  paid 
within  six  months  from  his  death,  and  all  the  rest 
and  residue  of  his  estate,  real  and  personal,  he  gave 
to  N :  —  Held,  that  the  debts  and  legacies  were 
charged  on  the  residuary  real  estates. 

The  construction  put  by  the  Court  upon  a  charge 
of  legacies  on  real  estate,  is  not  afifected  by  the  3 
&  4  WilL  4,  c.  104.  Mhrehouse  v.  Seatfe,  7  Law  J. 
Rep.  (N.S.)  Ch.  22 ;  2  M.  &  Cr.  695. 

A  testator  devised  his  estates  to  his  eldest  son,  and 
charged  some  of  them  with  legacies  to  his  younger 
children,  specifically  charging  one  (20,000/.)  upon 
one  of  the  estates,  and  directed  that  his^  residuary 
property  should  be  sold  in  payment  of  his'debta,  and 
in  ease  of  his  real  estates.  The  estates  charged  with 
the  payment  of  debts  not  being  sufficient  for  that 
purpose,  the  finding  of  the  Master,  that  that  le- 
gacy was  a  charge  subject  to  the  judgment  and 
bond  debts,  was  confirmed,  though  the  Court  might 
afterwards  direct  that  the  creditors  should  be  paid 
out  of  the  other  estates  first  Bouverie  v.  Norbury, 
3C.&F.  247;  9  BU.  n.s.  611. 

A  testator  directed  2,000^  to  be  invested  in  the 
funds,  and  the  dividends  to  be  paid  to  his  widow 
during  her  life,  and  gave  or  confirmed  to  her  two 
annuities.  By  codicU,  he  charged  these  on  his  real 
estates :  and  by  a  second  codicil  he  directed  to  be 
paid  to  his  widow,  during  her  life,  such  yearly  sum 
as,  together  with  the  interest  of  the  2,000iL,  and  the 
annuities,  should  amount  to  the  annual  snmof  l,200iL: 
— Held,  that  the  testator's  intention  was,  that  his 
widow  should  have  1,2002.  a  year  out  of  his  real 
estates,  subject  only  to  a  deduction  of  so  much  as 
the  interest  of  ^e  2,0002.  should  amount  to ;  and 
that  she  had  a  claim  on  the  real  estates  for, the 
whole  annuity  so  long  as  that  2,000t  should  not 
produce  any  income.  Devaynes  v.  Noble,  8  Law  J. 
Rep.  (n.s.)  Ch.  256. 

A  testator,  by  will,  charged  his  real  estate  with 
payment  of  his  debts,  an  annuity  and  certain  lega- 
cies, and,  subject  thereto,  g^ve  his  real  and  per- 
sonal estate  to  his  son,  and  appointed  him  his  sole 
executor.  Nine  years  after,  the  executor  mortgaged 
the  real  estate,  subject  to  the  legacies:  in  a  suitafter- 
wards  brought  by  a  bond-creditor,  it  was  held,  that 
the  mortgagee  had  a  good  title  against  all  parties, 
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except  the  legatees ;  that  the  amoimt  of  those  lega- 
cies was  to  be  considered  as  assets  unadministered 
of  the  testator's,  applicable,  in  the  first  instance,  to 
the  payment  of  the  bond  creditor  of  the  testator. 
Eland  Y.  Eland,  1  Law  J.  Rep.  (n.s.)  Ch.  289 ;  1  Bea. 
235;  4M.&Cr.  420. 

Power  to  lend  on  personal  secoiity  to  those  taking 
real  and  personal  estates  upon  which  it  was  charged; 
there  is  no  presumption  that  it  was  thus  lent  so  as 
to  exonerate  the  real  estates,  although  more  than 
thirty  years  had  elapsed.  Horner  v.  Saymr,  C.P.C. 
168. 

Estate  devised,  with  direction  that  the  executors 
should  pay  the  interest  of  a  mortgage  upon  it  out  of 
the  rents  until  the  mortgage  should  be  pnd  off,  and 
that  such  mortgage  sho^d  be  the  first  which  the  ex- 
ecutors should  discharge :  the  estate  is  liable  to  such 
interest  for  one  year  only  finom  testator's  death. 
BtaidMd  V.  HalUwO,  C.P.C.  S44. 

(G)  DsvisB  FOR  Payment  of  Debts. 

[  Wa$te  y.  HesUngUm,  3  Dig.  Law  J.  196 ;  8  M.  &  K. 
495.] 

(H)  Revocation. 
[See  1  Vict  c  26,  ss.  19,  20  and  22.] 

A  will  of  freeholds,  contracted  to  be  purchased  by 
the  testator,  and  to  be  conveyed  to  him,  his  heirs, 
appomieesj  or  assigns,  held  to  be  revoked  by  a  sub- 
sequent conveyance  to  the  testator  to  uses  to  bar 
dower. 

A  contracted  to  purchase  a  freehold  estate,  to  be 
conveyed  *'to  him,  his  heirs,  appointees,  or  assigns." 
A  afterwards  made  his  will,  whereby,  after  reciting 
the  contract,  he  devised  the  property  to  the  plaintiff 
in  trust  for  sale.  After  this,  the  estate  was  con- 
veyed to  A,  to  such  uses  as  he  should  appoint,  and 
in  defiiult,  to  A,  for  life,  with  remainder  to  a  trustee 
for  A*8  life,  to  bar  dower,  with  remainder  to  A  in 
fee.  A  died  without  re-executing  his  will : — ^Held, 
that  this  devise  was  revoked  by  the  subsequent  con- 
veyances to  usea  to  bar  dower.  BtUlen  v.  FletcheTf 
6  Law  J.  Rep.  (n.8.)  Ch.  140;  1  K.  869;  2  M.  & 
Cr.432. 

(I)  Void. 

If  a  testator  devised  land  for  purposes  altogether 
illegal,  or  which  altogether  fail,  the  heir  takes  it  as 
undisposed  of:  so  if  he  bequeath  personalty  under 
the  same  circumstances,  the  next-of-kin  are  entitled. 

If  a  testator  devise  land  for  purposes  which  are 
in  part  illegal,  or  which  partially  fail,  or  which  re- 

auire  part  only  of  the  land  devised,  the  heir  takes 
ie  part  which  fails,  or  is  not  required  for  the  pur- 
poses of  the  will ;  and  so  conversely,  in  the  case  of 
personal  estate,  the  next-of-kin  are  entitled. 

A  testator  directed  his  executors  immediately  to 
lay  out  80,000t,  in  the  purchase  of  an  estate  in  his 
name,  the  income  of  which  he  settled  to  one  for  life, 
with  remainder  to  others  in  tail,  with  remainder  to 
a  charity ;  the  money  was  not  actually  laid  out 
pevious  to  the  estate  for  life  and  the  estates  tail 
being  spent.  The  gift  of  the  charity  failing  by 
reaaon  of  the  Mortmain  Act,  and  the  estates  tail 
not  having  been  barred : — Held,  that  the  next-of- 
kin,  and  not  the  heir-at-law,  were  entitled  to  the 
30,000/.  Cogan  v.  Stepheru,  5  Law  J.  Rep.  (n.s.) 
Ch.  17. 


6  B  devised  his  estates  to  his  daughter  for  life, 
remainder  to  trustees  to  preserve,  &c.,  remainder  to 
her  children  in  tail  with  a  like  limitation  to  his  son ; 
**  and  for  and  in  default  *of  such  issue  he  devised  the 
said  estates  unto  the  younger  branches  of  the  family 
of  B  W  of,  &c.,  lawfully  begotten,  and  to  their  h^irs 
for  ever,  to  be  equally  divided  between  them,  share 
and  share  alike,  and  to  take  as  tenants  in  common ; 
and  in  default  of  such  issue  a  similar  devise  to  the 
elder  branches  of  the  family  of  B  W."  The  tes- 
tator's son  and  daughter  having  both  died  without 
issue: — Held,  that  the  limitation  over  failed,  the 
devise  being  void  for  uncertainty,  although  it  was 
shewn,  that,  at  the  date  of  the  will,  two  daughters, 
who  were  his  youngest  children,  were  then  Hving, 
and  also  children  of  two  of  his  sons,  both  then  dead. 
Doe  d.  Smith  v.  Fleming,  5  Law  J.  Rep.  (n.s.)  Exch. 
74;  2  Cr. M. & R.  638. 

A  term  being  limited  antecedently  to  an  estate 
tail,  for  the  purpose  of  raising  a  portion  on  failure 
of  ^e  issue  in  tail,  is  void,  because  such  term,  if 
valid,  could  not  be  barred  by  a  recovery ;  and  the 
payment  of  the  money  would  thus  be  indefinitely 
postponed.  C<tse  v.  Drosier,  6  Law  J.  Rep.  (m.s.) 
Ch.  353  ;  2  K.  764. 

A  testator  devised  estates  to  A  for  life,  with  re- 
mainder to  trustees,  for  sale,  upon  trust,  for  all  the 
children  of  A,  B,  C,  and  D,  who  should  attain  the 
age  qf  twenty-four  years : — Held,  that  the  gift  in  re- 
mainder was  void  for  remoteness,  and  that  the  trus- 
tees were  trustees  of  the  legal  estate  for  the  heir-at- 
law.  Newman  v.  Newman,  8  Law  J.  Rep.  (h.8.)  Ch. 
354;  10  Sim.  51. 


DISCOVERY. 
[See  Practice,  in  Eovitt  ;  Bills,  rf  DiscoveryJ] 


DISCRETION. 
[Hoy  v.  Mttstor,  3  Dig.  LaVr  J.  198;  6  Sim.  568.] 


DISORDERLY  HOUSE. 

The  indictment  charged  that  the  defendant  kept  a 
disorderly  house,  and  in  the  said  house,  for  his  own 
lucre,  caused  to  be  brought  together  divers  idle,  dis- 
solute, depraved,  and  bad  persons,  to  be  and  remain 
in  his  house  dancing,  drinking,  tippling,  making 
great  noises  and  disturbances,  and  behaving  them- 
selves ad  commune  noeumentum\ — Held,  after  verdict, 
to  be  a  good  indictment.  Rex  v.  Warwick,  6  Law 
J.  Rep.  (n.8.)  M.C.  9Q. 


DISSENTERS. 

The  management  of  the  affidrs  of  a  dissenting 
chapel  was  vested  in  the  communicants.  The  con- 
gregation, being  dissatisfied  with  their  minister,  held 
a  meeting,  at  which  thby  resolved  that  he  should  be 
reconmiended  to  resign.  Neither  the  minister  nor 
a  majority  of  the  communicants  were  present  at  the 
meeting,  but  the  resolution  was  afterwards  signed 
by  a  majority  of  them,  and  communicated  to  the 
minister : — Held,  that  the  resolution  was  tantamount 
to  a  dismissal,  although  it  was  not  come  to  at  a 


216 


DISTRESS. 


■■■ill  III  J,  at  which  a  nu^oritj  of  the  commumcants 
wcve  prewat    AtUtrmff  Otnaral  t.  Aktd^  7  Sioi.  32 1. 

DISTRESS. 
[See  Lahdlosd  akd  Txnant — ^Trespass.] 

(A^  Who  mat  dxstbain. 
(Bi  What  mat  be  taken. 

fC)  WhEK  iiKp  HOW  MADE. 
D)  Actions  fob  irbeoulab  and  sxcessiyb 
D1BTBB88E8. 


(A)  Who  may  distrain. 

In  trespass  for  taking  goods,  the  declaration 
stated,  that  the  plaintiffs  were  the  proprietors  of  the 
Parrett  Narigation,  under  certain  acts  of  parliament, 
which  empowered  ^em,  when  the  tolls  were  in  arrear, 
to  distrain  the  goods  in  respect  of  which  such  tolls 
ought  to  have  heen  paid,  or  the  harge  laden  there- 
with, or  any  other  harge  or  goods  belonging  to  such 
owner,  or  to  the  person  from  whom  the  tolls  were 
due,  being  on  the  said  navigation,  or  any  premises 
thereunto  belonging,  and  to  detain  the  same  till  pay- 
ment of  the  tolls ;  and  that  a  certain  sum  was  owing 
and  in  arrear  for  tolls,  payable  to  the  plaintifis,  under 
the  laid  acts,  for  the  transit  and  conveyance  of  goods 
in  a  certain  barge,  navigated  and  conducted  by  the 
defendants,  I  T  &  J  M,  upon  the  said  navigation. 
The  declaration  then  stated  a  demand  and  refusal  of 
the  tolls,  a  seizure  of  the  barge  for  a  distress,  and  a 
rescue  by  the  defendants,  whustthe  plaintiff's  bailiff 
was  about  to  detain  and  impound  the  same.  The 
second  count,  for  pound-breach,  stated  that  the 
plaintifft  had  seized  a  certain  barge,  then  navigated 
by  I  T  &  J  M,  and  certain  coals,  being  on  the  said 
navigation,  as  a  distress  for  tolls  then  in  arrear  for 
the  conveyance  of  certain  goods  upon  the  said  navi- 
gation, and  had  detained  and  impounded  the  said 
barge  and  coals,  with  intent  to  appraise  and  sell  them, 
according  to  the  form  and  effect  of  the  said  statutes, 
whereupon  the  defendants  broke  and  entered  the  said 
pound,  and  rescued  the  said  barge  and  coals : — Held, 
on  special  demurrer  to  the  whole  declaration,  that 
the  first  count  was  bad,  on  the  ground  that  it  shewed 
no  authority  on  the  part  of  the  plaintiff  to  distrain 
the  goods.  Held,  also,  that  the  second  count  was 
good,  as  it  sufSiciently  appeared  that  the  defendants 
were  wronff-doers  in  takinggoods  from  a  pound  where 
they  were  m  the  custody  of  the  law.    Pamtt  Navi- 

faii&n  Company  v.  Slower,  9  Law  J.  Rep.  (n.b.) 
Ixch.  180 ;  6  M.  &  W.  564 ;  8  DowL  P.O.  405. 
A  testator  devised  an  annuity  or  rent  of  80JL  to  de- 
fendant, with  nower  of  entry  and  distress,  if  the  pay- 
ment  remained  behind  a  certain  time,  payable  in  the 
ilrst  instance  out  of  certain  leasehold  property  &en 
In  his  possession;  and  if  the  leasehold  proved  made- 

auate,  his  freehold  premises  were  rendered  liable  to 
le  payment,  with  the  same  powers,  &c  The  de- 
fendant distrained  in  the  first  instance  upon  the  free- 
hold {  and  in  replevin, — Held,  that  the  plaintiff  was 
bound  to  give  evidence  of  the'  possession  of  the  lease- 
hold by  the  testator,  at  the  time  of  his  death. 

QiMTn-'-In  the  case  of  an  annuity,  created  by  will, 
of  which  the  annuitant  was  never  in  receipt,  can  the 
annuitant  distrain  for  more  than  twenty  years'  arrear 
since  the  sUt  8  &  4  Will.  4, 0.  27,  ss.  2  ft  8  t^SmkhU, 
that  he  can,  and  that  such  case  is  not  within  the 


statute.    Jasiet  v.  Salter,  6  Law  J.  Rep.  (na)  G.P. 
112;  2  Ring.  N.C.  505 ;  4Sc.l68. 

By  deed  to  lead  the  uses  of  a  recovery,  certain 
premises  wers  conveyed  to  the  use  of  W  H  and  T  L 
for  the  term  of  1,000  years  by  way  of  mortgage,  and 
from  and  immediately  after  the  determination  there- 
of, and  subject  thereto,  to  E  R  for  life,  with-a  power 
to  £  R  to  grant  a  lease  under  certain  conditions,  for 
seven  years  after  her  death.  The  tenant  for  life,  £ 
R,  executed  a  lease  accordingly,  reserving  rent  to 
the  person  or  persons  who,  for  the  time  being,  should 
be^  entitled  to  the  freehold  or  inheritance  of  the  de- 
mised premises  immediately  expectant  on  the  de- 
cease of  the  said  E  R : — Held,  that  the  assignee  of 
the  trustees  of  the  mortgage  term  for  1,000  years^ 
was  the  person  entitled  to  the  immediate  reversion, 
expectant  on  the  death  of  £  R,  and  although  not 
entitled  to  the  freehold  or  inheritance,  was,  notwith- 
standing the  reservation  contsined  in  the  lease^  en- 
titled to  distrain  upon  the  tenant  for  rent  in  arrear. 
Rogers  v.  Humphreys,  6  Law  J.  Rep.  (n.8.)  K.B.  65 ; 
4Ad.&£.299;  5N.&M.5n. 

A  lessee  of  one  hundred  acres  of  land  accepted  the 
lease,  and  entered  upon  the  land.  Upon  his  entry 
he  found  eight  acres  in  the  possession  of  a  person 
entitled  under  a  prior  lease  from  the  lessor,  and  that 
person  kept  possession  of  the  eight  acres,  until  hslf 
a  year's  rent  became  due,  and  excluded  the  lessee 
from  the  enjoyment  during  that  period,  the  lessee 
continuing  in  possession  of  the  remainder.  It  ap- 
peared from  the  dates  o^  and  averments  in  the  plead- 
ings, that  the  prior  lease  was  for  a  term  extending 
beyond  the  duration  of  the  latter  lease: — Jleld,  on 
error,  (reversing  the  judgment  of  the  Court  of  Ex- 
chequer— see  3  Dig.  Law  J.  309,)  that  the  latter 
demise  was  wholly  void  as  to  the  eight  acres,  and 
that  the  rent  was  not  apportionable^  and  the  lessor 
was  not  entitled  to  distnin  for  the  whole  rent  or  any 
part  of  it  Neale  v.  Mackenzie,  6  Law  J.  Rep.  (na) 
Exch.268;  1M.&W.747. 

After  a  tenant  had  signed  a  written  agreement,  not 
under  seal,  for  hiring  premises  at  an  annual  ren^  he 
was  asked  by  the  landlord  how  he  would  like  to  pay 
his  rent,  and  replied  quarterly.  Quarterly  payments 
of  rent  were  proved.  The  landlord  having  distrsined 
for  a  quarter's  rent,  the  distress  was  held  illegal,  as 
the  original  taking  was  not  altered,  and  no  new  tenns 
of  letting  had  been  agreed  on  between  the  parties. 
Ttamer  v.  jiOday,  1  T.  &  G.  819. 

A,  wishing  to  take  stables,  desired  B  to  go  to  the 
landlord  and  take  them  for  hmi,  it  being  agreed  that, 
when  taken,  A  should  underlet  one  of  the  stables  to 
B  by  the  week;  B  took  the  sfesbles  of  the  landlord 
in  ms  own  name  under  a  written  agreement,  but  A 
occupied  all  but  the  one  which  was  underlet  by  A  to 
B,  and  B  for  several  weeks  paid  A  the  weekly  rent: 
— Held,  that  in  the  original  taking  of  them,  B  should 
have  assigned  his  interest  1^  writmg,  under  the  Srd 
section  of  the  Statute  of  Frauds,  and  that  A  was, 
therefore,  entitled  to  distrain  on  B,  if  the  weekly  rent 
was  in  arrear.  dark  v.  Waterkw,  8  C.  fie  P.  365; 
B.  c  CUurke  V.  Waterton,  2  M.  &  R.  87.  [Denman] 

Where  A  granted  a  lease  to  B,  of  premises,  for 
sixty-one  years,  and  afterwards  granted  a  lease  to 
C  of  the  same  premises,  to  commence  At  the  expira- 
tion of  the  sixty-one  years: — Held,  that,  by  the 
lease  to  C,  A  did  not  part  with  his  reversion,  so  as 
to  disentitle  him  to  distrain  for  rent,  under  the  lease 
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to  B.     Smith  v.  Day,  6  Law  J.  Rep.  (n.s.)  Ezch. 
219;  2M.&W.684. 

(B)  What  may  bs  takbn. 

A  manu&cturcr  and  seller  of  salt  granted  a  rent, 
and  charged  it  upon  his  salt-works  and  premises, 
at  which  he  sold  salt  puhlicly  to  all  persons  who 
came  for  it ;  and  there  was  a  cut  or  canal  on  the 
premises,  communicating  with  a  public  naviga- 
tion, in  which  boats  coming  for  salt  were  accus- 
tomed to  lie.  The  plaintiff  an  alkali  manufacturer, 
sent  a  boat  to  be  laden  with  salt,  which  he  required 
for  the  purposes  of  manufacturing  the  alkali,  and 
the  boat  lying  in  the  canal,  out  of  the  plaintiffs 
possession,  was  distrained  for  arrears  of  the  rent : — 
Held,  (Paxke,  B.  distentientet)  that  the  boat  was 
exempt  from  the  distress.  Muapratt  v.  Gregory^  6 
Law  J.  Rep.  (n.s.)  Exch.  84 ;  1  M.  &  W.  633 ;  1  T. 
&0. 1086.  Reversed  on  error,  7  Law  J.  Rep.  (n.s.) 
Exch.  385;  3M.&W.677. 

(C)  Whbh  and  how  madb. 

The  landlord  who  does  not  personally  interfere  in 
a  distress,  is  not  answerable  for  the  neglect  of  the 
broker  employed  by  him  to  deliver  a  copy  of  the 
charges  of  the  distress,  required  by  the  57  Geo.  3, 
c.  93,  s.  6.  Hart  v.  Leachy  5  Law  J.  Rep.  (n.s.)  Exch. 
244;  1M.&W.560;  IT.&G.  1010. 

In  distress  for  rent  not  exceeding  20/.,  the  statute 
57  Oeo.  3,  c  93,  (in  the  schedule  to  which  the  costs 
are  limited,  where  "one  broker  or  more"  is  em- 
ployed,) does  not  repeal  the  provision  of  2  W.  &  M. 
c  5,  8.  2,  requiring  the  employment  of  two  sworn 
appraisers.  Allen  v.  Tricker  or  Flicker,  9  Law  J. 
Rep.  (N.s.)  aB.  42;  10  Ad.  &  E.  640. 

A  bailiff  who  has  received  authority  from  a  tes- 
tator to  distrain,  but  has  not,  in  fact,  distrained 
rnitil  after  the  death  of  the  testator,  may  make  cog- 
nizance, as  bailiff  of  the  executor,  if  the  latter  has 
ratified  the  distress,  although  before  probate.  Whiter 
head  v.  Taylor,  9  Law  J.  Rep.  (n.s.)  Q.B.  65 ;  10  Ad. 
&£.  210;  2P.&D.367. 

A  party  who  distrains  cattle,  and  impounds  them, 
is  bound  to  see  that  the  pound  is  in  a  fit  state  to 
receive  the  cattle  distrained  at  the  time  of  such  im- 
pounding. 

The  plaintiff  alleged,  that  the  defenAemts  im- 
pounded his  cattle  in  a  pound,  which  was  then  too 
small,  and  was  then  wet,  muddy,  and  dirty ;  and  the 
defendants  rejoined,  that  the  pound  was  not  too 
small,  and  was  not  wet,  muddy,  and  dirty ;  and  issue 
was  joined : — Held,  that  the  question  at  the  trial 
was,  not  as  to  the  general  state  of  the  pound,  but  as 
to  its  state  and  condition  at  the  time  of  the  impound- 
ing. Wilder  v.  Speer,  7  Law  J.  Rep.  (n.8.)  Q.B. 
249 ;  8  Ad.  &  E.  547 ;  3  N.  &  P.  536. 

A  bailiff  distrained  for  rent  in  the  following  man- 
ner:— he  went  a  little  way  into  the  field  where  the 
cattle  were,  and  touching  one  of  the  beasts  upon  the 
aide  said,  he  distrained  for  rent ;  he  then  took  a  list 
of  the  cattle  upon  paper,  but  he  made  no  change 
whatever  in  their  situation  and  position,  and  left  the 
gate  of  the  field  as  he  found  it,  unlocked,  and  with- 
out any  additional  fastening ;  he  then  gave  notice  of 
distress  to  the  tenant,  informing  him  that  if  rent 
and  costs,  &c.  were  not  paid,  he  would  sell  in  five 
days.  The  notice  also  stated,  that  the  cattle  were 
impounded  upon  the  premises,  but  did  not  say 
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where:  he  himself  remained  in  charge  of  the  cattle 
for  some  time,  and  when  he  left  he  was  succeeded 
by  another  person : — Held,  (dissentiente  Maule,  J.) 
that  under  these  circumstances,  the  impounding  of 
the  cattle  was  complete  and  perfect  from  the  time  of 
giving  the  notice  to  the  tenant ;  and  consequently 
a  tender  of  the  rent  and  costs  of  distraining,  &c. 
after  such  incident,  was  too  late.  Thomas  v.  Harris 
or  Harries,  9  Law  J.  Rep.  (n.s.)  C.P.  308 ;  1  M.  & 
G.  695 ;  1  Sc.  N.R.  524. 

When  a  distress  is  made  under  the  authority  of 
one  local  act,  and  the  notice  of  distress  states  it  to  be 
made  under  another,  and  the  plaintiff  discontinues 
an  action  brought  in  respect  of  that  distress,  the 
mistake  as  to  the  act  authorizing  the  distress,  does 
not  interfere  with  the  defendant's  claim  to  treble 
costs  under  that  act,  in  case  of  discontinuance, 
although  the  plaintiff  may  have  adopted  a  form  of 
action  not  contemplated  by  the  protecting  act. 
Debney  v.  Corbett,  5  DowL  P.C.  704. 

In  trespass  for  breaking  the  plaintiff's  house  and 
taking  the  plaintifTs  goods,  the  defendant  pleaded 
— first,  not  guilty ;  second,  that  the  goods  were  not 
the  plaintiff's;  and  third,  as  to  the  breaking,  tiiat  R 
was  in  arrear  for  rent  to  W,  and  that  R  had  fraudu- 
lently removed  his  goods  to  the  plaintiff's  house, 
and  that  the  defendants,  as  servants  of  W,  distrained 
the  goods.  The  plaintiff,  at  the  trial,  proved  the 
trespass,  and  the  defendant  went  into  evidence  of 
the  fraudulent  removal: — Held,  that  the  plaintiff 
might  go  into  evidence  in  reply,  to  shew  that  W  had 
parted  with  his  estate  before  the  removal  of  the 
goods. 

A  landlord  has  no  right  to  follow  the  goods  of  a 
tenant  who  has  removed  them  after  the  tenancy  has 
expired,  by  reason  of  the  landlord  having  conveyed 
away  his  reversion.  Ashmore  v.  Hardy,  7  C.  &  P. 
501. 

A  mare  was  distrained  damage  feasant  by  A,  and 
detained  in  the  pound  by  the  pound-keeper  B  for 
several  days.  B  supplied  the  mare  with  food  while 
in  the  pound,  and  A  and  B  joined  in  selling  the 
mare  for  the  keep : — Held,  in  an  action  of  trover  by 
the  owner  of  the  mare  against  A  and  B,  that  if  they 
bond  fide  and  honestly  intended  to  sell  the  mare 
under  the  provisions  of  the  stat  5Bi^  Will.  4,  c.  59, 
s.  4,  (the  Cruelty  to  Animals  Act,)  they  were  enti- 
tled to  notice  of  action,  and  to  have  the  venue  laid 
in  the  proper  county ;  but  on  these  facts  the  Judge 
would  not  nonsuit,  but  left  it  to  the  jury  to  say  whe- 
ther the  defendants  meant  bond  fide  to  act  upon  the 
provisions  of  that  statute,  and  tiiat  if  they  did,  the 
defendants  were  entitled  to  their  verdict. 

Semble — that  under  the  4th  section  of  the  statute 
5  &  6  Will.  4,  c.  59,  the  person  who  is  bound  to 
supply  fbod  to  impounded  cattle  is  the  distrainer  or 
person  at  whose  suit  they  are  impounded,  and  not 
the  pound-keeper ;  but  if  the  pound-keeper  supplies 
the  food  at  the  request  of  the  distrainer,  or  the  dis- 
trainer joins  with  the  pound-keeper  in  a  subsequent 
sale  of  the  cattle  under  this  act,  the  pound-keeper 
and  the  distrainer  are  for  this  purpose  to  be  con- 
sidered as  one. 

Semble — that  the  4th  section  of  this  statute  ex- 
cludes any  right  in  the  owner  of  the  cattle  to  supply 
them  with  food  while  in  the  pound.  Under  the 
provisions  of  this  statute,  the  distrainer  who  sup- 
plies the  food  may  either  apply  to  a  magistrate  to 
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allow  any  sum  not  exceeding  double  the  value  of 
the  food,  or  may  sell  the  cattle ;  but  no  magistrate 
ought  to  allow  more  than  the  actual  value  of  the 
food,  if  the  owner  of  the  cattle  was  willing  to  supply 
the  food  himself. 

If  cattle  be  sold  under  this  provision  of  the  stat 
5  &  6  Will.  4,  c.  59,  the  distrainer  can  only  get  the 
single  value  of  the  goods,  and  not  the  amount  of 
the  damage  for  which  the  cattle  were  distrained,  as 
all  the  overplus  beyond  the  value  of  the  food  and 
the  expenses  of  the  sale  is  to  be  returned  to  the 
owner  of  the  cattle. 

The  5th  section  of  the  sUt  5  &  6  Will.  4,  c.  59, 
does  not  give  any  person  a  right  to  any  payment ;  it 
merely  allows  charitable  persons  to  supply  food  to 
impounded  cattle,  without  being  liable  to  an  action 
for  doing  so.  Mason  v.  Newland,  9  C.  &  P.  575. 
[Patteson] 

(D)  Actions  for  isreovlab  and  excessive 

Distresses. 

A  landlord's  broker,  sent  to  the  tenant's  premises 
to  distrain,  refrained  from  doing  so,  on  receiving 
from  the  latter  the  amount  of  rent  claimed  and  ex- 
penses, which  the  tenant  pays  under  protest  In 
an  action  against  the  landlord  for  an  excessive  dis- 
dress, — lleld,  that  it  was  not  competent  to  the  de- 
fendant, imder  these  circumstances,  to  deny  the  fact 
of  a  distress. 

By  an  agreement  between  the  plaintiff  and  defen- 
dant, a  house.  No.  38,  was  let  by  the  latter  to  the 
former.  After  the  agreement  had  come  into  the 
possession  of  the  plaintiff,  the  number  was  altered 
without  tlie  knowledge  of  the  defendant,  from  88  to 
S5,  which  was  the  real  number  of  the  house  demised, 
and  occupied  by  the  plaintiff  In  an  action  for  an  ex- 
cessive distress, — Held,  that  notwithstanding  such 
alteration,  the  agreement  was  properly  receivable  in 
evidence,  in  order  to  shew  what  was  the  rent  re- 
served. Hutehint  v.  Scott,  6  Law  J.  Rep.  (n.s.)  Exch. 
186;  2M.&W.809. 

An  action  on  the  case  will  lie  against  a  landlord 
for  distraining  for  more  than  the  arrears  of  rent  due, 
although,  upon  the  sale,  the  goods  taken  are  not 
sufficient  to  satisfy  the  actual  arrears.  Taylor  v. 
IIenniker,9  Law  J.  Rep.  (n.s.)  aB.383;  12Ad.& 
E.488i  4P.&D.243. 

The  plaintiff  in  an  action  for  an  illegal  distress, 
complained  that  the  defendant  did  not  leave  the 
overplus  after  payment  of  the  arrears  of  rent,  and 
the  charges  of  the  distress,  in  tlie  hands  of  the  sheriff 
or  constable,  for  the  use  of  the  owner  of  the  goods, 
although  a  reasonable  time  had  Ions  since  elapsed. 
It  appeared  that  a  distress  had  been  levied  upon  the 
plaintiff's  goods,  which  were  sold  by  auction,  and 
some  articles  were  added  at  the  request  of  her  agent, 
and  also  sold.  Some  days  after  the  sale,  her  son 
applied  for  an  account  of  the  result  of  the  sale,  and 
received  the  balance  remaining,  after  payment  of  the 
arrears  of  rent  and  the  charges,  without  making  anv 
complaint  of  excessive  charges: — Held,  that  it 
ought  to  have  been  submitted  to  the  jury  to  say, 
whether  this  was  received  by  tlie  plaintiff  in  satis- 
faction of  her  right  of  action  for  the  non-payment 
to  the  sheriff  or  constable,  and  whether  the  sum  paid 
was  the  real  surplus. 

^  Where  there  were  two  defendants,  and  the  declara- 
tion contained  several  counts,  on  one  of  which  the 


defendants  could  not  be  jointly  liable : — Held,  that 
though  the  plainti^  at  die  conclusion  of  his  case, 
could  not  be  called  upon  to  elect  which  count  to 
abide  by,  he  was  bound  to  elect  which  defendant  to 
proceed  against,  and  to  suffer  a  verdict  to  be  taken 
then  for  the  other.  Lyon  v.  TomkUtj  5  Law  J.  Rep. 
(n.8.)  Exch.  260;  1M.&W.603;  1T.&6.810. 

In  case  for  excessive  distress,  though  the  warrant 
of  distress  be  for  a  greater  sum  than  is  really  due, 
the  plaintiff  is  not  entitled  to  a  verdict  unless  the 
goods  seized  are  excessive  in  regard  to  the  sum 
really  due.  Crowder  v.  Self,  2  M.  &;  R.  190.  [Abin- 
ger] 

A  tenant  being  in  airear  for  rent  of  a  cottage,  his 
landlord  distrained  the  goods  there,  and  locked  up 
the  cottage,  and  after  selling  the  goods,  kept  pos- 
session, ti^e  tenant  saying  he  would  "have  done 
with  it:" — ^Held,  in  an  action  by  the  tenant  for  an 
expulsion,  that  the  landlord  was  justified  in  im- 
pounding the  distress  on  the  premises,  and  in  lodc- 
ing  up  &e  cottage  to  secure  the  distress,  but  that 
he  could  not  avail  himself  of  the  tenant's  licence  to 
take  possession,  unless  he  specially  pleaded  it 
Cox  V.  Painter,  7  C^&  P.  767.  [Parke] 

To  a  declaration  for  an  excessive  distress  &r  rent, 
defendant  pleaded  that  the  whole  sum  distrained 
for  was  due  and  in  arrear,  concluding  to  the  country, 
on  which  plaintiff  joined  issue : — Held,  that,  on  thia 
issue,  defendant  was  not  precluded  from  insisting 
on  certain  arrears  by  the  fact  that,  since  they  be- 
came due,  other  arrears  had  become  due,  and  had 
been  distrained  for.  And  this,  although^  on  the 
first  distress,  the  warrant  and  notice  stated  the  dis- 
tress to  be  for  rent  due  up  to  a  day  named,  being 
subsequent  to  those  on  which  the  arrears  now  in 
question  occurred;  and  although,  on  the  second 
distress,  the  defendant  stated  that  it  was  for  rent 
due  since  the  last  distress.  Gamhrell  v.  Faimwik 
{Earl\  4  Ad.  &  £.  73 ;  6  N.  &  M.  859. 


DISTRINGAS. 

[See  Practice.] 


DIVIDENDS  UNCLAIMED. 

Where  stock  has  been  transferred  to  the  Commis- 
sioners for  the  reduction  of  the  National  Debt,  in  con- 
sequence of  the  dividends  upon  it  not  having  been 
claimed  for  ten  years,  it  is  not  a  matter  of  course  to 
order  it  to  be  re- transferred  to  a  person  who  subse- 
quently makes  out  a  legal  title  upon  which  a  trans- 
fer of  die  stock  would  have  been  made  to  him  if  the 
ten  years  had  not  elapsed.  Thus,  where  stock  had 
stood  in  the  joint  names  of  two  persons,  of  whom 
one  had  survived  the  other  upwards  of  ten  years, 
but  had  not,  during  that  time,  claimed  any  divi- 
dends, the  Court  would  not,  upon  the  petition  of 
the  widow  and  personal  representatives  of  the  sur- 
vivor, order  the  stock  to  be  transferred  int9  her 
name,  or  into  the  names  of  the  two  deceased  per- 
sons, but  directed  the  Master  to  inquire  who  was 
entitled  to  the  stock,  with  liberty  to  state  special 
circumstances.     Ex  parte  Ram,  3  M.  &  Cr.  25. 
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DIVORCE. 

[See  Ba&on  and  Fbme.] 

After  a  marriage  contracted  in  England,  the  par- 
ties went  to  reside  in  Scotland,  where  tiiey  were 
divorced  for  adultery  by  the  husband ;  he  then  mar- 
ried again  in  England,  and  on  a  trial  for  bigamy, 
was  fimnd  guilty,  notwithstanding  the  Scotch  sen- 
tence.    Lollei/'s  cage,  2  C.  &  F.  567,  n. 

A  Danish  sentence  of  a  divorce  of  a  marriage 
contracted  in  England,  is  invalid,  though  one  of 
the  parties  was  a  Dane.  M*Carthy  v.  De  CaiXi  2 
C.  &  F.  568,  n. ;  2  Russ.  &  M.  614. 

In  1810  a  marriage  was  solenmized  in  England, 
between  an  Englishwoman  and  W,  a  Scotchman  by 
birth,  property,  and  connexions,  but  partly  domi- 
ciled in  Gngland.  In  1819,  a  deed  was  executed 
by  which  they  agreed  to  live  separate,  the  i^ree- 
ment  to  be  rescinded  only  by  mutual  consent,  and 
on  specified  conditions,  and  a  provision  for  the  wife 
was  charged  upon  the  estates  of  the  husband  in 
Scotland.  From  this  time  they  were  in  a  state  of 
separation,  the  husband  living  almost  wholly  in 
Scotland ;  the  wife  resided  on  the  continent,  chiefly 
in  France.  Upon  an  action  by  the  husband,  in  the 
Court  of  Session  in  Scotland,  for  a  divorce  on  the 
g^und  of  adultery, — ^Held,  that  the  Court  had  juris- 
diction to  pronounce  a  sentence  of  divorce  d  vinculo 
matrimofui.  Boseawen  or  Warrender  ▼.  Warraanderf  9 
BIL  If  .8. 89. 

Divorce  by  reason  of  cruelty  pronounced  for,  the 
proof  held  to  be  sufficient,  although,  as  to  several 
of  the  articles  in  the  libel,  there  was  a  failure  of 
proofl 

The  children  of  the  parties  being  competent  wit- 
nesses, the  Court  cannot  prevent  Uieir  production. 
Loekwood  y.  Lockteood,  2  Curt  281. 

In  a  suit  for  a  divorce  by  reason  of  the  wife's 
adultery,  an  allegation  on  her  behalf,  pleading  cru- 
elty by  &e  husband,  coupled  with  a  charge  of  adul- 
tery, as  a  foundation  for  a  prayer  of  separation 
agahiat  the  husband,  admitted.  Eldredv*  Eldred,  2 
Curt  876. 

A  husband  who,  upon  the  discovery  of  his  wife's 
adultery,  commences  a  suit  against  her  for  divorce, 
but  abandons  such  suit  through  want  of  Amds  to 
carry  it  on,  is  not  thereby  barred  from  seeking  a 
divorce  at  a  subsequent  period. 

A  collated  copy  of  an  entry  in  the  marriage  re- 
gister at  Barbadoes,  admitted  as  evidence.  Cood  v. 
Cood,  1  Curt  755. 

In  a  suit  for  restitution  of  conjugal  rights,  com- 
menced by  the  wife,  the  husband  pleaded  her  adul- 
tery in  bar,  and  prayed  a  separation ;  the  wife  then 
charged  the  husband  with  adultery,  and  prayed  a 
separation.  The  Court  being  of  opinion,  that  die 
wifie  had  been  guilty  of  very  gross  adultery,  and 
that  the  husband's  adultery  with  one  person  long 
anterior  had  been  fully  condoned,  pronounced  for  a 
separation  at  the  prayer  of  the  husband.  Amchird 
V.  Amehini,  2  Curt  210. 


DONATIO  MORTIS  CAUSA. 

[Edtoards  v.  Jones,  3  Dig.  Law  J.  202, 7  Sim.  325.] 
To  constitute  a  good  donatio  mortis  eausd,  the 
gift  must  be  made  in  contemplation  of  death,  and 
to  take  effect  only  on  the  death. 

A  party  being  aftticted  with  a  cancer,  of  which 
complaint  she  died,  executed  an  assignment  of  *'all 
her  right,  title,  and  interest  in  a  bond,"  to  her  niece, 
and  she  died  ftve  days  after.  The  Court  held,  that, 
under  the  circumstances,  it  was  not  a  valid  donatio 
mortis  eausd,  and  refused  its  assistance  in  carrying 
into  effect  the  assignment  in  favour  of  the  niece,  as 
a  gift  inter  vivos.  Edwards  v.  Jones,  5  Law  J.  Rep. 
(n.s.)  Ch.  194;  1  M.  &  Cr.  226. 


DOWER- 


A  testator  devised  all  his  real  estates  to  trustees 
upon  trust,  to  receive  the  rents,  and  pay  his  wife 
thereout,  during  her  life,  in  case  she  should  con- 
tinue his  widow,  the  sum  of  200^  a  year,  and  out  of 
the  residue  to  educate  his  son  until  he  attained 
twenty-one,  when  he  was  to  be  let  into  possession, 
subject  to  the  annuity: — Held,  that  the, gift  to  the 
widow  was  not  inconsutent  with  her  enjojrment  of 
dower,  and  that  she  was  consequentiy  entitied  to 
both,  and  ought  not  to  be  put  to  her  election.  Htar- 
rison  ▼.  Harrison^  6  Law  J.  Rep.  {w.a.)  Ch.  276 ;  1  K. 
765. 


DRAMATIC  LITERARY  PROPERTY  ACT. 

The  word  "  represent,"  in  the  Dramatie  Literary 
Property  Act,  3  &  4  Will.  4,  c.  15,  means  the  bringing 
forward  on  a  stage  orplace  of  public  representation: 
therefore,  if  even  the  words  of  one  song  be  taken 
from  a  piece,  which  is  protected  by  section  1  of  that 
act,  and  be  sung  on  a  stage  or  any  place  of  thea- 
trical entertainment,  that  would  be  a  *'  representing" 
within  the  provisions  of  section  2  of  that  statute ; 
but  if  a  singer,  firom  negligence,  used  words  fh>m  a 
piece  protected  by  section  1,  that  would  not  impli- 
cate the  proprietor  of  the  theatre  in  the  penalties  of 
section  2  of  this  statute.  Planehi  v.  Braham,  8  Cr  & 
P.  68.  [Tindal] 


DURHAM. 

An  act  separating  the  palatine  jurisdiction  from 
the  bishopric.    6  Will.  4,  c.  19;  14  Law  J.  Stat  65. 

Proceedings  in  the  Court  of  Pleas  of  Durham, 
improved  by  2  Vict  c.  16  ;  17  Law  J.  Stat  24. 


DOCUMENTS. 

[See  Costs — Evidence — Practice.] 


EASEMENT. 

[See  LiQHT — Prbscbiptign — Watehcoubbx — 

Way.] 

The  words,  "enjoyed  by  any  person  claiming 
right,**  applied  to  easements  in  stat  2  &  3  Will.  4, 
c.  71,  s.  2,  and  "  enjoyment  thereof  as  of  right"  in 
s.  5,  mean  an  enjoyment  had,  not  secretiy  or  by 
stealth,  or  by  tacit  simerance,  or  by  permission  asked 
'  from  time  to  time,  on  each  occasion,  or  on  many ;  but 
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an  enjoyment  had  openly,  notorioualy,  and  without 
particular  leave  at  the  time,  by  a  penon  clainung  to 
use,  without  danger  of  being  treated  aa  a  trespasser,  as 
a  matter  of  right,  whether  the  right  so  claimed  shall 
be  strictly  legal,  as  by  prescription  and  adverse 
user,  or  by  deed,  or  shall  have  been  merely  lawful 
so  far  as  to  excuse  a  trespass.  Tickle  v.  Broum,  6 
Law  J.  Rep.  (n.s.)  K.B.  1 19 ;  4  Ad.  &  £.  369 ;  6  N. 
&  M.  230. 

An  easement,  which  has  been  enjoyed  for  nineteen 
years  and  a  fraction,  and  then  interrupted  by  the 
owner  of  the  soil,  may,  notwithstanding,  be  acquired 
under  2  &  3  WilL  4,  c.  7 1,  at  the  end  of  the  twentieth 
year:  the  interruption,  in  order  to  de&at  twenty 
years  user,  must  have  been  acquiesced  in,  or  sub- 
mitted to  for  a  whole  year.  Flight  v.  Tfwnuu  (in 
error),  10  Law  J.  Rep.  (n^.)  Exdi.  529  {  11  Ad.  & 
£.688;  3P.&D.442. 

Two  houses  of  the  plaintifi^  one  ancient,  the  other 
modem,  stood  on  ground  which  had  been,  within 
twenty  years,  excavated  by  him  for  the  purpose  of 
getting  coal.  The  owner  of  the  adjoining  land 
having  worked  undergroimd  to  his  own  boundary, 
the  plaintiff's  houses  sank  in  consequence ;  and  an 
action  was  brought  for  the  injury: — Held,  that,  as 
neither  of  the  houses  had  stood  on  excavated  ground, 
or  been  supported  in  part  by  the  defendant's  land 
for  twenty  years  before  the  injury  complained  of,  a 
grant  by  the  defendant  of  a  right  to  such  siwport 
could  not  be  presumed,  and  that  the  plaintin  nad 
no  remedy  for  the  damage  done. 

The  existence  of  the  excavation  below  the  ancient 
house  was  unknown  to  both  parties.  Semble,  that 
as  Lord  Tenterden's  Act  (8  &  4  Will.  4,  c.  71,  s.  2,) 
requires  that  easements,  to  become  absolute,  must 
have  been  enjoyed  for  twenty  years  under  a  claim 
of  right,  the  plaintiff,  under  the  above  circumstances, 
would  not  be  entitied  to  the  support  of  the  adjoining 
land,  even  though  such  an  excavation  had  existed 
for  twenty  years.  Partridge  v.  Scottf  7  Law  J.  Rep. 
(N.S.)  Exch.  101 ;  3  M.  &  W.  220. 

A  right  in  the  occupier  of  an  ancient  messuage 
to  water  his  cattie  at  a  pond,  and  to  take  the  water 
thereof  for  domestic  purposes,  is  not  a  profit  d 
prendre^  but  a  mere  easement 

Such  a  right  may  be  claimed  by  reason  of  the 
occupation  of  an  ancient  messuage,  without  any 
limitation  as  to  the  quantity  of  water  to  be  taken. 

And  supposing  such  a  right  to  be  a  profit  h 
prendre^ — semble  that  on  general  demurrer  the  claim 
of  such  a  right  is  sufficiently  limited  by  an  allega- 
tion, that  the  water  was  to  be  taken  for  the  more 
convenient  use  and  enjoyment  of  the  messuage. 

Semble,  also,  that  such  a  right  may  be  claimed 
by  custom.  Manning  v.  Wasdale,  6  Law  J.  Rep. 
(N.s.)  K.B.  59;  6  Ad.  &  £.  758 ;  1 N.  &  P.  172. 

The  executors  of  M  F  demised  to  the  plaintiff  a 
certain  messuage,  with  the  yard  and  appurtenances 
thereunto  belonging,  or  usually  oocupied  or  enjoyed 
therewith,  as  the  same  were  in  the  tenure  and  occu- 
pation of  M  F.  Under  such  demise,  the  plaintiff 
exercised  for  many  years  the  right  of  passing  and 
repassing  over  a  certain  passage,  for  the  purpose  of 
using  the  coal- shoot  and  filling  the  coal- cellar,  and 
of  repairing  the  pipes  and  side  of  the  wall,  when 
necessary.  The  coal-shoot  could  not  be  used,  and 
the  needful  repairs  of  the  pipes  and  sides  of  the 
walls  could  not  be  done,  without  passing  and  repass- 


ing upon,  throng  and  along  the  said  passage;  and 
the  coal-shoot  and  pipes  were  necessary  for  the 
convenient  and  beneficial  use  and  occupation  of  the 
messuage.  The  soil  of  the  passage  over  which  the 
right  of  way  was  claimed,  came  to  and  was  vested 
in  the  defendant  by  assignment  The  lease  under 
which  the  messuage  was  demised  to  the  plaintifl^ 
would  expire  in  1820,  though  his  immediate  lessor 
held  by  lease  until  1822,  and  the  lease,  under  the 
assignment  of  which  the  defendant  enjoyed  the  aoil 
of  the  passage  in  question,  would  expire  in  1824u 
In  June  1819,  the  reversioner  in  fee  demised  to  the 
plaintif!  the  piece  of  ground  and  the  messuage  which 
he  then  occupied,  together  with  all  the  appurte- 
nances to  the  said  piece  of  ground,  messuage,  or 
tenement,  erections,  buildings,  and  premises  belong- 
ing or  in  any  way  appertaining,  to  hold  the  premises 
with  the  appurtenances,  from  Lady-day,  1822,  the 
day  upon  which  the  lease  by  which  the  messuage 
was  held  would  expire,  for  fifty- seven  years  and  a 
half  thence  ensuing,  the  plaintiff  covenanting  to 
repair.  The  reversioner  also  demised  in  September 
1822,  to  the  defendant  (who  then  held  as  assignee), 
a  lease  of  the  soil  of  the  way  in  question,  for  eighty- 
one  years,  from  Lady-day,  1824,  when  the  original 
lease  of  the  soil  of  the  passage  over  which  the  right 
was  claimed,  to  the  party  under  whom  the  defendant 
held,  would  expire.  In  an  action  against  the  defen- 
dant for  obstructing  the  plaintiff  in  his  right  of  way 
over  the  passage  (the  soil  of  which  was  vested  in  the 
defendant),  for  the  purpose  of  having  access  to  his 
coal-cellar,  repairing  tiie  walls,  &;c. : — Held,  that  by 
the  lease  of  1819,  made  to  the  plaintiff,  then  in  pos- 
session of  the  messuage,  and  known  to  have  been  for 
many  years  in  the  enjoyment  of  the  easement,  which 
was  also  necessary  to  the  beneficial  and  convenient 
occupation  of  the  messuage,  the  disputed  right 
passed,  and  was,  according  to  the  intention  of  the 
parties,  continued  to  the  plaintiff — Held,  also,  that 
from  the  different  periods  of  time  at  which  the  leases 
of  the  messuage,  &c.,  and  of  the  soil,  over  which  the 
right  was  claimed,  were  to  expire,  viz.  in  1822  and 
1824,  and  from  the  fact  of  the  renewed  leases  being 
to  commence  immediately  from  the  expiration  of 
these,  there  was  not  an  unity  of  possession  of  the 
messuage,  piece  of  ground,  &c,  and  of  the  soil,  over 
which  the  right  was  claimed,  in  the  reversioner,  in 
consequence  of  which,  the  right  of  way  would  be 
extinguished.  HinchUffe  v.  Kiimoui  (Earl),  8  Law  J. 
Rep.  (N.8.)  C.P.  105;  5  Bing.N.C.  1;  6Sc650. 

To  an  action  of  trespass  on  land,  the  defendant 
pleaded  that  for  twenty,  thirty,  forty,  and  sixty  yean, 
he  and  the  occupiers  of  the  mill  had  (as  an  ease- 
ment) gone  on  the  land  to  repair  the  banks  of  a 
stream  which  flowed  to  the  mill.  Replication,  de- 
nying the  rights  claimed.  It  appeased  that  within 
forty  years  B  had  been  lessee  of  the  mill  under  one 
landlord,  and  of  the  land  under  another : — Held,  that 
this  was  such  a  unity  of  possession  as  prevented 
his  having  an  easement  on  the  land. — Held  also, 
that  this  unity  of  possession  need  not  be  specially 
replied,  and  that,  without  a  special  replication,  the 
lease  of  the  land  to  B,  and  letters  written  by  B,  while 
lessee  of  the  mill,  and  before  he  became  lessee  of 
the  land,  were  receivable  in  evidence. — Held  alst^ 
that  B's  lease  of  the  land  having  expired  more  than 
thirty  years  ago,  the  acts  of  the  occupiers  of  the 
mill  in  repairing  the  banks  ever  since  that  time 
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witfaont  any  leave  adced  by  them  or  any  notice  from 
the  other  aide  of  any  adverse  claim,  must  be  taken 
to  be  done  aa  of  right  CUw  v.  Thackr4th  or  Shacked 
n^9C.&P.47;  2M.&R.244.  [Denman] 


ECCLESIASTICAL    COURTS,    LAW   AND 
PRACTICE  OF. 

Letters  of  request  from  the  Commissary  of  Buck- 
ingham go  to  the  Court  of  Arches,  and  not  to  the 
Chancellor  of  Lincoln.  Tofflor  v.  Motley,  I  Curt  48 1. 

The  office  of  the  Judge  ought  not  to  be  pro- 
moted by  more  than  one  person,  except  in  the  case 
of  churchwardens.     Cory  v.  Byron,  2  Curt  408. 

The  Ecclesiastical  Court  has  jurisdiction  in  of- 
fences of  brawling,  independently  of  the  stat  5  &  6 
Ed.  6,  c.  4.     Taylor  y.  Morlev,  1  Curt  482. 

The  Court  will  not  withhold  the  enforcement  of 
its  order  by  reaaon  that  the  party  obtaining  such 
order  is  in  contempt  of  the  Court  of  King's  Bench, 
and  is  resident  out  of  the  country  in  order  to  evade 
the  process  of  that  Court  GreenhiU  v.  OroenkiU,  1 
Curt  465. 

QiuBre — whether  the  Ecclesiastical  Court  has 
power  to  enforce  payment  of  burial  fees  under  the 
local  act,  51  Geo.  3,  c  151,  the  act  not  having  given 
the  Court  jurisdiction.  Spryr,  St,  Marylebcne^  2  Curt 
14. 

Articles  against  a  clergyman  for  publishing  banns 
of  marriage  between  persons  not  parishioners  of,  nor 
resident  in,  his  parish ;  and  for  marrying  such  per- 
sons, admitted.     Wynn  v.  Davies,  1  Curt  69. 

In  criminal  suits  the  article  should  state  the 
whole  transaction,  in  order  that  the  defendant  may 
give  an  affirmative  issue.  Taylor  v.  Morley,  I  Curt 
484. 

In  a  criminal  proceeding  it  is  not  competent  to 
the  promoter  to  set  forth  in  the  articles  an  of- 
fence not  contained  in  the  citation.  The  articles 
must  agree  with  the  citation.    Breeki  v.  Woolfrey, 

1  Cuit  880. 

The  Court  will  not,  in  a  criminal  suit,  direct  the 
defendant  to  give  security  for  costs.  Woodt  v.  Woodt^ 

2  Curt  516. 

A  citation  at  the  suit  of  the  husband  living  in  the 
diocese,  taken  out  in  that  diocese,  being  served  by 
letters  of  request  on  the  wife  in  the  diocese  of  Here- 
ford, where  she  was  resident,  the  Court  pronounced 
the  wife  in  contempt,  for  the  purpose  of  carrying  on 
the  proceedings. 

The  husband's  domicile  is  primd  facie  that  of  the 
wife.     WhU&mh  v.  Whiieomb,  2  Curt  851. 

The  service  of  a  citation  is  sufficient  to  constitute 
pendency  of  suit 

Held,  that  the  father  quit  father  has  sufficient  in- 
terest to  enable  him  to  a  suit  in  the  civil  form,  for 
the  purpose  of  annulling  the  marriage  of  his  daugh- 
ter when  of  age ;  reversing  the  judgment  of  the  Con- 
sistory Court  (1  Curt  178,)  on  this  point  Ray  v. 
Sherwood,  1  Curt  198. 

Before  the  Court  wiU  pronoimce  a  party  in  con- 
tempt for  the  purpose  of  proceeding  in  a  cause,  the 
residence  of  the  party  must  be  fixed  within  the  ju- 
risdiction of  the  Court  at  or  before  the  issuing  of 
the  citation.     Carden  v.  Carden,  1  Curt  558. 

A  sentence  pronounced  in  a  cause  on  a  proxy  of 
consent  by  the  parties  interested,  is  conclusive,  un- 


less it  can  be  shewn  that  such  proxy  had  been  un- 
duly obtained.     Watkin  v.  Brent,  1  Curt  264. 

The  husband  being  an  insolvent  debtor,  and  pos- 
sessed of  no  property  and  in  no  business  or  pr^es- 
sion,  the  Court  refiued  to  make  any  allotment  of 
alimony  to  the  wife,  although  the  father  of  the  hus- 
band had  considerable  property,  and  had  supported 
his  son.  But  the  Court  suspended  the  proceedings 
until  something  by  way  of  maintenance  should  be 
given  to  the  wife.     Sruere  v.  Bruere,  1  Curt  56B. 

No  person  being  able  to  make  the  usual  affidavit 
as  to  the  handwriting  of  the  deceased :  the  same 
having  been  compared  with  signatures  of  the  de- 
ceased and  all  parties  interested  consenting,  the 
Court  dispensed  with  such  affidavit  In  the  goods  of 
Cory,  1  Curt  592. 

llie  balance  of  a  sequestrator's  account  remaining 
in  the  registry  upon  the  death  of  the  incumbent, 
who  had  been  discharged  under  the  Insolvent 
Debtors  Act  and  an  assignee  appointed,  directed  to 
be  paid  to  the  assignee,  although  no  personal  re- 
presentative was  before  the  Court ;  the  balance  being 
vested  in  the  assignee  under  the  Insolvent  Act 
Little  HalUngbury,  Essex,  1  Curt  556. 

A  party  \nio  appealed  apud  acta  being  assigned  to 
prove  his  libel  of  appeal  in  the  Court  above,  referred 
for  proof  to  the  process,  in  which  were  the  following 
minutes  of  the  Court  below:  1.  "  fVith  due  defer- 
ence,  ^c,  Gidley  appealed,  and  is  assigned  to  certify  qf 
the  prosecution  tffds  appeal  hy,^*  life.  2.  '*  Gidley  is 
assigned  to  certtfy  prosecution  of  appeaL  Appeal  de- 
sertedJ*  —  Held,  that  the  appeal  was  sufficiently 
proved,  and  that  the  second  minute  (under  the  cir- 
cumstances) was  of  no  effect 

Semhle — ^That  where  a  party  has  duly  appealed, 
the  Judge  of  the  Court  cannot  limit  the  time  for  the 
prosecution  of  the  appeaL  Rookes  v.  Rookes,  2  Curt 
345. 

Articles  ag^nst  a  clergyman  for  quarrelling  and 
brawling,  and  for  insulting,  disrespectful,  and  dis- 
obedient conduct  in  the  church,  being  only  in  part 
proved,  the  Court  monished  him  to  be  more  careful, 
and  condemned  him  in  751.  nomine  expensarum, 
Taylor  v.  Morley,  1  Curt.  480. 

Articles  for  brawling  at  a  vestry  held  in  the  vestiy- 
room  within  the  church-yard,  being  proved,  the 
Court  suspended  the  defendant  ab  in^ressu  eecclesiss 
for  one  week,  but  did  not  condemn  lum  in  the  whole 
costs,  in  consequence  of  irritating  expressions  having 
been  proved  to  have  been  used  by  the  promoter. 
Williams  v.  HalL,  and  Williams  v.  Parlor,  1  Curt  597. 

The  husband  is  liable  to  the  costs  of  the  wife,  un- 
less she  has  a  separate  income  sufficient  both  for  her 
own  support  and  for  the  payment  of  her  costs. 
Belcher  v.  Belcher,  1  Curt  444. 

The  Court  refrised  to  lay  the  costs  of  the  wife 
against  the  husband,  he  being  possessed  of  no  pro- 
perty whatever,  and  having  been  shortly  before  dis- 
charged from  prison  as  an  insolvent  debtor,  although 
not  proceeding  informd  pauperis,  but  declined  at  his 
prayer  to  appoint  a  day  for  hearing  the  cause.  Walker 
v.  Walker^  1  Curt  564. 

Qfutre — whether  Morant's  History  of  Essex  is 
admissible  evidence  to  prove  that  Great  and  Little 
Coggeshall  are  one  parish. 

The  mode  of  pleading  such  a  fact  Wlute  v.  Beard, 
2  Curt  487. 

An  application  at  the  hearing  to  rescind  the  con- 
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elusion  of  a  ^auae  for  the  purpoie  of  enabling  a  party 
opposing  a  will  to  adduce  evidence  of  the  incapacity 
of  the  testator,  rejected ;  the  affidavit,  upon  which 
such  application  was  founded,  not  stating  facts  which 
would  necessarily  lead  the  Court  to  the  conclusion 
that  the  deceased  was  of  impaired  capacity.  Goose 
V.  Brown,  1  Curt  718. 


EJECTMENT. 
[See  Costs — Estoppbl.] 

(A)  Wherb  maiktainable. 

(B)  Between  Landlobd  and  Tenant. 

(C)  Declaration  and  Notice. 

(D)  Service  of  Declaration. 

(a)  In  general, 

(b)  Where  eeveral  Tenants, 

(c)  On  Wife, 

id)  On  Members  of  the  Family, 
e'i  On  Agents. 
(A  On  Public  Officers, 
(g)  When  Tenant  abroad  or  absent  from  Pre* 

mises. 
(h)  Where  Premises  unoccupied, 
(f)   Time  of  Service, 
{k)  Affidavit  of  Service. 

(E)  Consent  Rule. 

(F)  Pleadings  and  Evidence. 

(G)  Verdict. 

iH)  Judgment. 
I )  Execution. 

(K)  Staying  and  setting  aside  Proceed- 
ings. 


(A)  Where  maintainable. 

[See  Company,  Doe  d.  London  Dock  Company  v. 
Knebellf  ante,  140. — Landlord  and  Tenant,  No- 
tice to  quit] 

An  ejectment  will  not  lie  for  the  recovenr  of  a 
preheudal  staD  of  the  King's  Free  Chapel  at  Wind- 
sor, nor  for  the  house  allotted  to  the  prehendary  for 
his  residence.  Doe  d.  Butcher  v.  Musgrrtve,  9  Law 
J.  Rep.  (N.S.)  C.P.  318;  1  M. &  0. 625 ;  1  Sc.  N.R. 
451. 

Ejectment  will  not  lie  for  a  tin-bound  ;  therefore, 
to  a  declaration  in  ejectment  for  lands  and  mines  in 
Cornwall,  a  consent  rule  to  defend  for  a  **  certain 
tin-bound,  set  out  by  abuttals,  containing  a  certain 
mine,*'  was  held  to  be  insufficientt  snd  therefore  the 
lessor  of  the  plaintiff  was  entitled  to  judgment 
Doe  d.  Falmouth  {Earl)  v.  Alder  son,  5  Law  J.  Rep. 
(n.s.)  Exch.  153  ;  1  M.  &  W.  210  ;  1  T.  &  G.  543 ; 
4DowLP.C.  70L 

The  occupier  of  chambers  in  Lincoln's  Inn  con- 
veyed them,  with  the  usual  permission  given  by  the 
trustees  of  the  estates  of  ue  Inn,  for  a  valuable 
consideration,  to  the  lessor  of  the  plaintifl^  and  sub- 
sequently conveyed  them  for  value,  with  a  similar 
permission,  to  the  defendant,  who  took  possession : 
— Held,  that  the  lessor  of  the  plaintiff  was  not  enti- 
tled to  recover  possession  in  ejectment,  inasmuch 
as  the  doctrine  of  estoppel  did  not  operate,  there 
being  no  privity  of  estate  between  the  defendant 
and  the  original  occupier  who  conveyed,  the  privity 
of  estate  being  between  the  defendant  and  the  trus- 
tees of  the  inn.     Doe  d.  Marehant  v.  Errington,  9 


Law  J.  Rep.  (m.s.)  C.P,  9 ;  6  Ring.  N.C.  79 ;  8  Se. 
210. 

In  ejectment  for  certain  eopyhold  premises  by  the 
mortgagee,  it  appeared,  that  die  premises  in  ques- 
tion were  conveyed  to  him  by  a  common  law  con- 
veyance, without  a  surrender  to  the  lord  : — HM, 
that  the  mortgsgee  had  but  an  equitable  title,  and 
could  not  support  an  ejectment 

Queers,  whether  the  defendant,  the  widow  of  the 
mortgagor,  who  had  continued  in  possession  since 
the  death  of  the  mortgagor  (who  also  died  in  pos- 
session) was  estopped  by  the  recital  in  the  convey- 
ance from  disputing  the  title  of  the  lessor  of  the 
plaintiff  Doe  d.  North  v.  Webber,  6  Law  J.  Repu 
(n.8.)  C.P.  819  ;  S  Bing.  N.C.  922;  5  Sc  189. 

C  let  certain  mills  to  a  company,  and  subse- 
quently became  a  partner  in  it  Notice  to  quit 
having  been  given  by  him  to  the  company,  an  ejeet- 
ment  was  brought  against  one  of  the  members,  who 
defended  for  the  rest,  on  the  demise  of  C,  he  conti- 
nuing a  partner  at  the  date  of  the  demise  :—Held, 
on  a  bill  of  exceptions,  first,  that  the  defendant  was 
estopped  from  disputing  *the  title  of  C ;  and  se- 
condly, that  an  ejectment  would  lie  on  a  demise 
from  C,  although  he  was  at  that  time  a  member  a£ 
the  company.  Francis  v.  Doe  d.  Harvey  (in  error), 
8  Law  J.  Rep.  (m.s)  Exch.  280 ;  5  M.  &  W.  272. 

A  bankrupt,  at  the  time  of  his  bankruptcy,  was 
in  possession  of  customary  freeholds  to  which  he 
had  been  admitted,  and  which  passed  by  bargain 
and  sale  upon  surrender  and  admittanee.  The 
commissioners  assigned  the  nremises  to  his  assig- 
nees, who  were  not  admitted  until  after  his  death. 
They  then  brought  an  ejectment,  laying  demises  in 
the  name  of  the  heir  of  the  bankrupt  after  his 
death,  and  also  in  their  own  names,  but  prior  to 
the  date  of  their  admittance : — Held,  that  they  wers 
entitled  to  recover  on  the  one  demise  or  the  other. 
Doe  d.  Dawvm  or  Danson  v.  Parke,  6  Law  J.  Rep. 
(n.s.)  K.B.  272 ;  4  Ad.  &  E.  816. 

P  received  and  was  admitted  into  possession  of 
certain  allotments  of  land  under  an  inclosure  aet 
He  sold  them  to  G  for  a  certain  sum,  before  the 
award  was  actually  made  by  the  commissioners  un- 
der the  act  The  vendee  entered  into  possession  in 
July  1814;  he  paid  but  part  of  the  purchase-money 
at  the  time,  and  continued  to  pay  interest  upon  the 
remainder  to  1826.  In  an  action  of  ejectment  to 
recover  these  lands,  commenced  in  October  1884, 
bv  the  assignee  of  the  vendor,  under  the  compulsory 
clauses  of  the  Lords'  Act,  against  the  defendant, 
assignee  of  the  vendee,  a  buikrupt : — Held,  that 
the  right  of  the  lessor  of  the  plaintiff  to  bring  the 
action,  was  not  barred  by  the  Statute  of  Limita- 
tions, as  the  possession  of  the  vendee  was  not  adverse 
to  that  of  the  vendor,  for  twenty  years.  Held,  also, 
that  it  was  not  competent  to  the  vendee,  nor  conse- 
quently to  the  defendant,  who  stood  in  the  same 
situation,  to  object  that  t^e  vendee  was  put  into 
possession  before  the  award  of  the  land  in  question 
was  actually  made  by  the  commissioners  under  the 
statute.  Doe  d.  Milbume  v.  Edgar,  6  Law  J.  Rep. 
(n.s.)  C.P.  147 ;  2  Bing.  N.C.  498;  2Sc.782. 

W  permitted  J  to  occupy  land,  of  which  he  was 
seised  in  fee  for  twenty  years  previously  to  J's  death 
in  1831 ;  W  died  in  September  1838,  and  the  de- 
fendant, who  was  the  son  and  heir-at-law  of  J, 
occupied  till  1836.     On  ejectment,  brought  by  the 
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devitees  of  W,  it  was  found  by  the  jury  that  the 
possession  of  J  was  not  advene  to  W : — Held,  that 
the  right  of  action  in  the  devisees  was  not  haired  by 
the  2nd  &  7th  sections  of  3  &  4  Will.  4,  c.  27,  but 
was  saved  by  the  15th  section  of  that  statute,  being 
bionght  within  five  yean  from  the  passing  of  the  act 
Doe  d.  Burgess  v.  Thompson^  6  Law  J.  Rep.  (11.8.) 
£.B.57;/5Ad.&£.582;  1N.&P.215. 

(B)  BsTWEEN  Landloso  akd  Tekant. 

[See  Lamdlobd  and  Tenakt.] 

In  ejectment  by  landlord  against  tenant,  it  is  not 
necessary  under  sec.  2  of  1  Geo.  4,  c.  87,  to  prove 
that  the  tenant  or  his  attorney  has  been  served  with 
due  notice  of  trial,  in  order  to  enable  the  plaintiff 
to  go  into  evidence  of  mesne  profits.  Doe  d.  Thoimp^ 
iouY,  Uodsom,  at  Hedgsont  9  Law  J.  Rep.  (n.8.)  Q.B. 
327;  4P.&D.  142. 

Where  &  party  had  held  possession  of  land, 
without  payment  of  rent  or  any  acknowledgment 
for  twenty  yean,  but  not  adversely  to  the  real 
owner, — Held,  that  his  heiz-at^law  could  not  within 
live  years  after  the  passing  of  the  8  &  4  Will.  4, 
c.27,  maintain  an  ejectment  against  the  widow,  who 
continued  to  occupy  after  the  death  of  the  tenant  at 
will.  Doe  d.  Thomjaon  v.  Thompion^  6  Law  J.  Rep. 
(H.B.)  K.B.  167 ;  6  Ad.  &  E.  721 ;  2  N.  &  P.  656. 

The  Court  will  not  grant  a  rule  »IW,  according 
to  the  statute  1  Geo.  4,  c  S7,  where  the  tenant  re^ 
fuses  to  deliver  up  possession,  unless  the  notice  at 
the  foot  of  the  declaration  served,  is  in  the  form 
prescribed  by  that  statute.  Doe  d.  Warren  v.  Roe\ 
6  Law  J.  Rep.  (n.8.)  C.P.  241. 

It  is  immaterial,  in  an  application  under  the 
1  Geo.  4,  c  87,  s.  1,  that  the  lessor  of  the  plaintiff  is 
the  original  lessee,  and  the  tenant  of  his  sub-lessee^ 
Dos  d.  Watts  V.  Roe^  6  DowL  P.C.  218. 

In  moving  for  the  ordinary  landlord's  rule,  under 
the  1  Geo.  4,  c.  87,  a.  1,  the  aiBdavit  in  support  of 
the  application  must  have  the  ^aintiff*s  lessor's 
name  to  its  title.  Doe  d.  Watson  v.  Roe,  5  DowL 
P.C.  889. 

In  order  to  obtain  the  unud  landlord's  rule  pro- 
vided by  1  Geo.  4,  c.  87,  s.  1,  the  execution  of  the 
lease  may  be  proved  by  the  affidavit  of  a  penon 
who  is  not  the  attesting  witness.  Doe  d.  Oowiand  v. 
Aw,6X>owl.P.C.35. 

In  ejectment,  the  lessor  of  the  plaintiff  was  tenant 
in  common  widi  three  of  the  defendants,  who  de- 
fended as  landlords.  There  were  also  other  defen- 
dants who  defended  as  tenants.  The  usual  special 
rule  for  admitting  the  landlords  to  defend,  and  to 
admit  ouater  in  case  actual  ouster  should  be  proved, 
had  been  obtained.  At  the  trial,  it  appeared,  that 
rent  had  formerly  been  paid  to  all  the  tenants 
in  common  for  these  premises,  by  certain  other 
persons^  and  there  was  no  evidence  that  that  tenancy 
had  been  determined : — Held,  that  those  who  do* 
fended  as  tenants  were  not  precluded  by  tho  land« 
lord's  rule  from  contending,  that  the  lessor  of  the 
plaintiff  had  no  legal  title  to  the  possession,  on  the 
day  of  the  demise,  as  the  previons  tenancy  might 
still  exist 

ifinn^2B'~*that  where  premises  have  been  pulled 
down,  and  their  site  taken  possession  of  by  a  rail- 
way company,  who  occupy  it  for  their  line  of  road» 
such  an  occupation  is  an  actual  ouster.     Doe  d. 


Wmon  V.  Ham,  7  Law  J,  Rep.  (v.s.)  Exch.  98 ;  8 
M.  &  W.  838. 

(C)   DCCLABATION  AND  NOTICB. 

[See  ante  (B),  Doe  d.  Warren  v.  Roe,'} 

A  declaration  in  ejectment,  dated  the  8th  instead 
of  the  7th  of  Will  4,  is  irregular.  Doe  d.  Oowiand 
V.  Roe,  and  Doe  d.  Wills  v.  Roe,  6  Dowl.  P.C.  273, 
880. 

But  if  the  date  of  the  notice  in  a  declaration  in 
ejectment  conveys  sufficient  information  to  the 
tenant,  the  defect  is  cured.  Ibid.  380,  and  Doe  d. 
Evans  v.  Roet  5  Dowl.  P.C.  508. 

A  declaration  in  ejectment  entitled  by  mistake  of 
Trinitff  term,  6  Will.  4,  instead  of  5  Will  4,  but 
dsted  August  1,  1835,  was  held  sufficient  to  war- 
rant a  rule  for  judgment  against  the  casual  ejector. 
Doe  d.  Smithers  v.  Roe,  4  Dowl.  P.C.  874. 

The  omission  of  the  name  of  the  court  in  enti- 
tling a  declaration  in  ejectment,  is  immaterial  if  the 
notice  at  the  foot  of  the  declaration  gives  the  requi- 
site information.  Doe  d.  TattersaU  v.  Roe,  8  Dowl. 
P.C.  612. 

Where  the  declaration  in  ejectment  commenced 
by  calling  John  Doe  defendant  as  well  as  plaintiff, 
but  the  name  of  the  casual  ejector  was  used  in  the 
remainder  of  the  declaration,  &c,  the  Court  granted 
a  rule  for  a  judgment  against  him.  Doe  d.  Shields 
V.  Roe,  8  Law  J.  Rep.  (n.8.)  Exch.  69. 

A  declaration  in  ejectment  in  the  Exchequer, 
not  stating  that  the  party  is  **  a  debtor  to  our  Sove- 
reign Lady  the  Queen,"  and  omitting  theouo  minus 
clause,  is  sufficient,  if  the  information  in  tne  notice 
at  the  foot  of  the  declaration  be  correct  Doe  d. 
Bloxam  v.  Roe,  7  Law  J.  Rep.  (k.8.)  Exch.  67 ;  3 
M.  &  W.  187 ;  6  Dowl.  P.C.  388. 

A  declaration  in  ejectment  requiring  a  tenant  to 
appear  in'*'  tibe  King's  Bench,"  is  good,  although 
before  leave  is  obtained  to  sign  judgment,  the 
Crown  having  demised,  the  court  has  become  the 
Queen'sBenoh.  Doe  d.  Daviess.  Roe,  6  DowL  P.C.  36, 

It  is  no  objection  to  a  declaration  in  ejectment, 
that  no  attorney's  mane  has  been  introduced  into  it 
Doe  d.  Simpson  v.  Roe,  6  DowL  P.C.  469. 

Where  an  action  of  ejectment  is  brought  against 
the  casual  ejector,  tlie  names  of  all  tne  tenants 
should  be  introduced  into  the  copy  of  the  declara- 
tion and  notice  which  are  attached  to  the  affidavit 
of  service.    Doe  d.  Lu^ford  v.  Roe,  8  Dowl.  P.C.  800. 

It  is  no  objeotion  to  the  notice  at  the  foot  of  a  de- 
claration in  ejectment,  that  it  omits  the  word 
<*teim"  after  the  word  "  Hilary."  Doe  d.  Dimond 
V.  Roe,  8  DowL  P.C.  308. 

The  notice  at  the  foot  of  the  declaration  required 
the  tenant  to  appear  '*in  next  Trinity  term,"  gene- 
rally. Befoxe  the  end  of  the  term,  he  not  having 
appeared,  the  usual  rule  nisi  had  been  obtained,- 
calling  upon  him  to  shew  cause  why,  besides  being 
admitted  defendant,  fto.,  he  should  not  enter  into 
the  terms  and  conditions  as  set  fiorth  in  the  first 
section  of  the  act  i — Held,  upon  cause  shewn  a^^st 
the  rule,  that  the  statute  waa  net  complied  wiA,  it 
requiring  the  notice  to  be,  to  apfpear  on  the  fint 
day  of  the  term.  Doe  d.  Holdsr  v.  Rmshafforth,  7  Law 
J.  Rep.  (N.S.)  Exch.  280;  4M.&W.74j  6  DowL 
P.C.  712. 

A  notice  to  a  tenant  by  a  landlord,  under  the 
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1  Oeo.  4,  c.  87,  8.  1,  signed  ''A  B,  agent  far  the 
plaintiff,"  is  sufficient 

So  it  is  sufficient  where  it  requires  the  tenant  to 
appear  and  he  made  defendant  and  to  find  hail, 
'*  and  for  such  purposes  as  are  specified  in  the  act 
of  parliament,"  without  stating  those  purposes. 
Doe  d.  BeardY,  Roe,  1  M.  &  W.  860;  1 T.  &  G.  870. 

Where  a  declaration  in  ejectment  is  served,  with 
two  notices  annexed,  one  requiring  the  appearance 
of  the  defendant,  and  the  other  that  he  should  enter 
into  recogpuzances  on  his  appearance,  the  latter 
may  be  treated  as  surplusage.  Doe  d.  Roberts  v. 
Roe,  5  DowL  P.C.  508. 

(D)  Sebvic£  of  Declaiution. 

(a)  In  general 

See  Doe  d.  Jordan  v.  Roe,  4  DowL  P.C.  577 ;  Doe 
d.  Grimes  y.  Roe,  Ibid.  591;  Doe  d.  Watts  v.  Roe,  6 
Ibid.  149. 

The  affidavit  in  support  of  an  application  for 
judgment  against  the  casual  ejector  must  swear  to 
a  service  on  the  "  tenant  in  possession,"  the  word 
'*  occupier"  not  being  sufficient  Doe  d.  Jackson  v. 
iZoe,  4  DowL  P.C.  609. 

An  affidavit  of  service  of  a  declaration  in  eject- 
ment upon  the  person  in  possession  is  sufficient 
Doe  d.  Oldham  v.  Aoi?,  4DowL  P.C.  714. 

In  order  to  obtain  judgment  against  the  casual 
ejector,  it  is  necessary  to  swear  to  a  service  on  the 
*'  tenant  in  possession ;"  it  is  not  sufQcient  to  swear 
to  service  on  a  person  who  appears,  from  facts  stated 
in  the  affidavit,  to  be  in  point  of  law  the  tenant  in 
possession.    Doe  d.  Jones  v.  Roe,  6  DowL  P.C.  226. 

In  order  to  obtaij^  judgment  against  the  casual 
eiector,  it  is  necessary  that  a  service  should  be 
snewn  on  the  **  tenant  in  possession." 

A  service  on  the  last  person  in  possession  is 
insufficient,  although  there  may  be  a  difficulty  in 
ascertaining  who  is  the  tenant  in  possession.  Doe 
d.  Fraser  v.  Roe,  5  DowL  P.C.  720. 

Special  service  in  an  action  of  ejectment  for  the 
recovery  of  a  chapel  and  free  schooL  Doe  d.  Smith 
V.  Roe,  8  DoWl.  P.C.  509 ;  and  Doe  d.  Somers  v.  Roe, 
8  DowL  P.C.  292. 

The  service  of  a  declaration  in  ejectment,  the 
notice  of  which  is  directed  to  D  S,  is  not  good  on 
£  B,  although  E  B  is  tenant  of  the  premises.  Doe 
d.  Smith  V.  Roe,  6  DowL  P.C.  254. 

Where  tenants  lock  themselves  up  in  the  premises 
sought  to  be  recovered,  and  access  cannot  be  had  to 
them,  it  is  a  sufficient  service  for  a  rule  nisi  to  put 
the  declaration  under  the  door,  and  explain  it  aloud 
ouUide.     Doe  d.  Summers  v.  Roe,  5  DowL  P.C.  552. 

(b)  Where  several  Tenants, 

On  a  rule  for  judgment  against  the  casual  ejector, 
where  the  service  of  declaration  has  been  perfect 
upon  three  of  four  tenants,  but  the  affidavit  of  ser- 
vice on  the  fourth  is  defective,  the  Court  will  order 
the  rule  for  judgment  to  go  against  the  three  upon 
whom  the  service  has  been  perfect,  and  will  allow 
the  affidavit  to  be  amended  as  to  the  fourth.  Doe  d. 
V.  Roe,  7  Law  J.  Rep.  (n.b.)  C.P.  17. 

Service  of  copy  of  declaration  in  ejectment  upon 
two  of  the  tenants,  and  upon  the  officer  in  posses- 
sion, under  a  fiat  of  bankruptcy  against  a  third,  and 
upon  his  official  assignee,  but  not  upon  the  other 


two  assignees : — Held,  to  be  good,  and  judgment 
against  the  casual  ejector  ordered  to  go.  Doe  d. 
Barry  v.  Roe,  7  Law  J.  Rep.  (w.s.)  C.P.  169. 

Where,  upon  an  application  for  judgment  against 
the  casual  ejector,  the  service  of  the  copy  of  declara- 
tion, and  notice,  upon  one  of  two  tenants  in  pos- 
session, was  proved  in  the  usual  manner,  by  the 
affidavit  of  the  party  making  such  service ;  but  the 
service  upon  the  other  was  proved,  not  by  the  per- 
son employed  to  make  it,  but  by  a  third  party  who 
witnessed  the  fact : — The  Court  granted  the  rule  as 
to  the  former,  but  refused  it  as  to  the  latter.  Doe 
d.  Hubne  v.  Roe,  8  Law  J.  Rep.  (n.8.)  C.P.  16. 

Where  a  surviving  joint  tenant,  who  is  the  sole 
person  in  possession,  has  been  served,  the  Court  will 
only  allow  judgment  to  be  signed  against  him, 
although  the  name  of  the  deceased  joint  tenant  has 
been  introduced  into  the  proceedings.  Doe  d.  Airv- 
son  V.  Roe,  5  DowL  P.C.  404. 

Where  property  in  possession  of  parish  overseers 
is  sought  to  be  recovered  in  ejectment,  service  on 
one  is  not  sufficient  to  obtain  judgment  against  alL 
Doe  d.  Weeks  v.  Roe,  5  DowL  P.C.  405. 

Service  on  one  of  several  joint-tenants  is  sufficient 
against  all.  Doe  d.  Clothier  v.  Roe,  6  DowL  P.C.  291. 

(c)  On  Wife, 

Service  on  the  wife  on  the  premises,  although  a 
eopy  of  the  declaration  is  not  left  with  her,  she  re- 
fusing to  take  it,  is  sufficient  for  a  rule  nwi  Doe 
d.  Nash  V.  Roe,  8  DowL  P.C.  305. 

Service  on  the  wife  of  the  tenant "  near  the  pre- 
mises" is  sufficient  for  a  rule  nisi  for  judgment 
against  the  casual  ejector.  Doe  d.  Bath  (Marqness) 
▼.  Roe,  7  DowL  P.C.  692. 

Service  of  a  declaration  in  ejectment  upon  the 
wife  of  the  tenant,  at  the  dwelling-house  of  her  hus- 
band, not  being  part  of  the  premises,  is  not  suffi- 
cient, unless  it  appears  that  she  is  living  with  her 
husband.  Doe  d.  Bouleott  or  BouOott  v.  Roe,  8  Law 
J.  Rep.  (N.S.)  Exch.  254 ;  7  DowL  P.C.  46a. 

(d)  On  Members  qf  the  Family. 

Service  of  a  declaration  in  ejectment  on  the  son 
of  the  tenant,  on  the  premises^  is  sufficient  for  a  rule 
iilft  for  judgment  against  the  casual  ejector,  where 
it  seems  reasonable  to  suppose  that  the  declaration 
has  come  to  the  tenant's  hands.  Doe  d.  TViimmm  v. 
i«o«,6DowLP.C.765. 

Service  on  the  daughter  of  abed-ridden  tenant  on 
the  premises  is  sufficient  for  a  rule  nut  against  the 
casual  ejector.  Doe  d.  Frost  v.  Roe,  8  DowL  P.C. 
801. 

Service  on  the  nephew  of  the  tenant  in  possession 
on  the  premises,  where  the  latter  refiises  to  be  seen, 
is  sufficient  for  a  rule  nisi.  Doe  d.  Moody  ▼.  Roe,  8 
DowL  P.C.  806. 

Service  on  a  servant  of  the  tenant  on  the  premises, 
is,  of  itself,  insufficient  to  entitle  the  plaintilT  even 
to  a  rule  nM  for  judgment  against  the  casual  Rector. 
Doe  d.  Dinorben  v.  Roe,  2  M.  &  W.  S74. 

Service  on  the  servant  of  the  tenant  in  possession, 
she  stating  her  mistress  to  be  too  ill  to  be  seen,  and 
that  she  had  given  the  declaration  to  her  mistress,  is 
sufficient  for  a  rule  mti  for  judgment  against  the 
casual  ejector. 

If  the  name  of  one  tenant  is  improperly  spelt  in 
the  notice  served  on  another,  it  is  immaterial  for 
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the  aerWce  an  the  latter.    Dee  d.  Ueear  ▼.  Roe,  ff 
DowLP.C.716. 

(e)  On  Agenti, 

Service  on  an  agent  on  the  premises,  the  tenant 
being  abroad,  is  sufficient  to  entitle  the  lessor  of  the 
plaintiff  to  a  rule  tdn  against  the  casual  ejector. 
Dm  d.  Treat  v.  Roe,  4  Dowl.  P.C.  278. 

(/)  On  Public  Officers. 

Service  of  a  declaration  in  ejectment  on  the  clerk 
of  an  incorporated  company  (not  empowered  to  sue 
and  be  sued  in  the  name  of  their  clerk),  on  a  portion 
of  the  premises,  but  who  was  not  resident  there,  is 
sufficient  for  a  rule  nitl.  Doe  d.  Roee  t.  RoCf  6  Dowl. 
P.C.  147. 

In  an  ejectment  to  recover  a  dissenting  meeting 
house,  service  on  the  trustees  and  at  tiie  house  is 
sufficient  for  a  rule  niti,  and  service  of  that  rule  on 
the  trustees  for  a  rule  absolute.  Doe  d.  Cfray  v.  Roe, 
7  DowL  P.C.  700. 

Service  on  die  secretary  of  the  East  India  Com- 
pany, in  respect  of  premises  sought  to  be  recovered 
from  the  company,  is  sufficient.  Doe  d.  Coopere 
Company  ▼.  Roe,  8  Dowl.  P.C.  134. 

{g)  When  Tenant  abroad  or  absent  from  Premises. 

If  a  defendant,  in  ejectment,  lives  abroad,  service 
of  the  declaration  upon  him  there,  is  good.  Doe  d. 
Damellv.  Woodroffe,  8  Law  J.  Rep.  (n.s.)  Exch.  264 ; 
7  Dowl.  P.C.  494. 

Where  the  tenant  goes  abroad,  and  it  does  not 
appear  when  he  will  return,  the  Court  will  grant  a 
rule  niai  for  judgment  agsinst  the  casual  ejector, 
when  the  service  has  been  effected  at  the  premises 
OB  a  servant  of  the  tenant.  Doe  d.  Mather  v.  Roe,  6 
DowL  P.C.  S52. 

Where  one  of  several  tenants  has  left  the  pre- 
mises, eembk,  that  service  of  the  declaration  in  eject- 
ment, by  affixing  it  on  the  door  of  his  house,  is 
sufficient,  the  other  tenants  having  been  regularly 
served.  Doed.  Hindis  v.  Roe,  7  Law  J.  Rep.  (n.8.) 
Exch.  83 ;  8  M.  &  W.  279 ;  6  Dowl.  P.C.  893. 

Judgment  cannot  be  signed  against  the  casual 
ejector,  in  respect  of  a  service  on  the  daughter  carry- 
ing on  the  business  of  the  tenant  in  possession,  who 
is  a  lunatic,  and  confined  away  from  the  premises. 
Doe  d.  Broum  v.  Roe,  6  Dowl.  F.C.  270. 

Where  the  declaration  in  ejectment  was  delivered 
to  a  servant  of  the  tenant  of  the  premises,  who  was 
left  in  the  care  and  direction  of  the  premises,  the 
Court  refused  a  rule  nisi,  for  judgment  against  the 
casual  ejector.  Doe  d.  Read  v.  Roe,  5  Law  J.  Rep. 
(ii.a.)  Exch.  162 ;  1 M.  &  W.  638 ;  6  DowL  P.C.  S5 ; 
1  T.  &  G.  846. 

(h)  Where  Premises  unoccupied. 

Where  it  does  not  sufficiently  appear  that  there 
are  no  tenants  in  possession  of  premises  held  under 
a  lease,  and  although  service  may  have  been  effected 
on  a  servant  at  the  house  of  the  lessee  not  part  of 
the  premises  in  dispute,  and  a  copy  stuck  on  the 
premises  in  question,  the  Court  will  not  g^ant  judg- 
ment against  the  casual  ejector.  Doe  d.  Burrows  v. 
Ao«,  7  DowL  P.C.  326. 

(»)  Time  of  Service, 
Service  in  ejectment  on  any  of  the  days  intervening 
Digest,  1835—1840. 


between  the  Thursday  next  before,  and  the  Wed- 
nesday next  after,  Easter-day,  when  they  fall  within 
Easter  term,  is  insufficient  Doe  d.  Prodsham  v.  Roe, 
6  DowL  P.C.  479. 

An  acknowledgment  by  a  tenant  in  possession, 
after  the  oonmiencement  of  the  term,  that  the  de- 
daration  has  come  to  his  hands,  is  not  sufficient, 
even  for  a  rule  fdei  for  judgment  against  the  casual 
ejector,  unless  the  acknowledgment  is,  that  he  re- 
ceived it  before  term,  although  the  wife  acknow- 
ledges that  it  came  to  her  hands  on  the  day  before 
term.     Doe  d.  Finch  v.  Roe,  5  Dowl.  P.C.  225. 

Where  a  declaration  in  ejectment  was  served  on 
the  son  of  the  tenant  in  possession,  upon  an  affidavit 
that  the  father  was  in  the  house  at  the  time,  the 
Court  refused  to  interfere,  on  counter  affidavits  that 
he  was  not  at  home,  but  was  absent  on  business, 
and  not  to  avoid  service,  the  affidavits  not  negativ- 
ing that  the  son  gave  the  declaration  to  the  fkther 
before  the  first  day  of  term.  Doe  d.  Protheroe  v.  Roe^ 
4  DowL  P.C.  885. 

{k)  AJfidaoit  <f  Service. 

An  affidavit  of  service  of  tiie  declaration  in  eject- 
ment is  wrongly  entitled,  if  the  names  of  all  the 
lessors  are  not  specified.  Doe  d.  Coushu  v.  Roe,  8 
Law  J.  Rep.  (k.s.)  Exch.  69;  4M.  &  W.  68;  7  DowL 
P.C.  53. 

In  an  affidavit  of  service  of  a  declaration  in  eject- 
ment, the  word  '*  served"  is  not  indispensably  neces- 
saxy,  if  it  appear  from  the  affidavit  that  it  has  been 
duly  served.  Doe  d.  Jenkins  v.  Roe,  5  DowL  P.C.  155. 

(£)  Consent  Rule. 
[See  €mte  (A),  Doe  d.  Earl  qf  Falmouth  v.  Alderson.J 

Where  one  of  two  lessors  in  ejectment  has  been 
permitted  to  sue  in  formd  pauperis,  the  Court,  after 
a  verdict  for  the  defendant,  will  not  allow  the  con- 
sent rule,  which  has  been  drawn  up  in  the  ordinary 
form,  to  be  amended  for  the  purpose  of  exempting 
the  other  lessor  f^m  costs,  by  reason  of  his  being  a 
mere  trustee,  if  it  appear  that  he  has  an  interest  in 
another  character, — e.  g.  that  of  mortgagee.  Doe  d. 
Edwards  v.  Clarke,  5  Law  J.  Rep.  (n.s.)  C.P.  227. 

Where  in  ejectment  the  consent  rule  has  been 
made  the  means  of  conmiitting  a  fraud  upon  the 
Court,  a  party  being  thereby  admitted  as  defendant, 
who  is  a  pauper,  and  has  no  real  interest  in  the 
premises,  the  Court  will  interpose. 

A  motion  for  this  purpose  may  be  made,  not- 
withstanding the  proceedings  have  been  stayed  by 
a  Judge's  order  until  delivery  by  the  lessors  of  the 
plaintiff  of  a  particular  of  the  breaches  of  covenant, 
for  which  the  action  is  brought  Doe  d.  Carr  v.  Jor- 
dan, 4  Sc.  370. 

In  order  to  entitle  a  tenant  in  possession,  in  an 
action  of  ejectment,  to  enter  into  the  consent  rule, 
without  confessing  ouster,  it  is  not  sufficient  to  shew 
that  he  holds  under  a^ienant  in  common.  Doe  d. 
WiUs  V.  Rce,  4  DowL  P.C.  628. 

On  an  application  under  the  7  Geo.  2,  c.  20,  s.  I, 
the  mortgagor  sufficiently  shews  himself  to  have 
become  the  defendant  in  the  action  of  ejectment,  by 
swearing  "  that  he  had  entered  the  usual  appear- 
ance," without  proceeding  to  state  that  he  had  en- 
tered into  the  consent  rule.  Doe  d.  Cox  v.  Brown^ 
6  DowL  P.C.  471. 
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(F)  Fleadikos  and  Evidihcb. 
[Sec  Landlord  and  Tenant,  Proof  of  Tenancy.] 

One  judgTDCDt  in  ejectment  is  iilniiBBibU  in  evj' 
dence,  on  the  trial  of  ■  second  ejectment,  wheie  the 
leaser  of  the  pliintifT  mad  the  defendants  ue  the 
same,  and  the  title  is  in  dispute.  Dot  d.  SIrede  r. 
Sealim,  S  Law  J.  Kep.  (h.b.)  Kich.  73 ;  2  Ci.  M.  &  R. 
728. 

A  party  was  proved  to  hare  been  in  the  posses- 
sion of  certain  land  for  many  veais,  and  while  in 
such  possession  to  have  eiecuted  a  deed,  by  which 
he  granted  an  annuity,  and  charged  it  on  such  land: 
—Held,  that  such  deed,  which  recited  that  tlie  legal 
estate  in  the  land  was  in  trustees,  and  that  he  had 
ordy  B  life  interest  therein,  was  admissible  in  evi- 
dence, in  ejectment  against  third  parties,  to  recover 
the  same  land,  the  admissions  being  agsjnst  his 
interest,  floe  d.  Shirrrff  or  Sheniff  v.  (kmUhrtd,  7 
Law  J,  Rep.  (N.B.)  as.  52;  7Ad.&E.23S;  3N.& 
P.  165. 

Where  a  party  defends  an  ejectment  jointly  with 
otliers  aa  their  landlord,  he  is  identified  with  them  ; 
if  they  are  beaten  he  must  fail  1  and  their  adiuiaaiona 
are  evidence  agajnst  him  aa  well  as  against  them- 
aelvea  Doe  d.  jtfee  v.  Litherland,  6  Law  J.  Rep. 
(n.s.)  K..B.267i  4Ad.&E.784;  <JM.8lM.313. 

Id  ejectment,  the  only  case  in  which  a  map  of 
property  is  receivable  in  evidence  is,  where  it  is 
iui£sputed  that,  at  the  tinie  the  map  was  made,  the 
property  belonged  Xo  the  person  from  whom  both 

fatties  claim.  Dot  d.  Hughes  v.  Lakin,  7  C.  &  P.  48 1. 
Patteson] 
In  ejectment,  by  the  mortgagee  of  a  fieebold 
mortgage  against  the  mor^u^r,  it  is  sulficieut  to 
put  in  and  prove  a  deed  of  release  eiecuted  by  the 
tatter  to  the  former,  without  putting  in  the  lease  for 
a  year,  provided  (ha  release  slate  (in  the  usual  way) 
Col  the  premises  are  in  the  actual  possession  of  the 
mortgagee,  by  virtue  of  a  lease  for  a  year.  Doe  d. 
Pmbir  V.  Wagtlaff,  7  C.  &  P.  477.  [Patteson] 

Id  ejectment  on  the  several  demises  of  A  and  B, 

E'oof  having  been  offered  in  supportof  both  A's  and 
's  title,  defendant  tendered  evidence,  after  the 
elo*«  of  plaintiff's  case,  which  was  admiasible  only 
u  against  B's  title: — Held,  that  the  plaintiff  might, 
•t  that  stage,  abandon  the  demise  of  B,  and  that,  on 

l:- J,.: 0,  the  evidence  wia  inadmissible  as  againal 

Dot  d.  Rowiandsan  v.  WaiuimgM,  6  Law 
.a.)  K.B.  3£ ;  S  Ad.  &  E.  S20 ;  1  N.  &  P.  8. 
ment  by  a  mortgagee  to  recover  coruora- 
the  rated  inhabitants  of  the  borough  are 
to  prove  the  title  of  the  lessor,  inasmuch 
saCimony  is  adverse  to  their  interest;  it 
r  interest  that  things  should  remain  as  they 
that  the  mortgagee  should  not  recover  the 
m  which  be  would,  upon  recovery,  be 
.  to  remove  all  others.  Dot  d.  Braina  or 
Ui^.  6  Law  J.  Rep.  (n.s.)  C.P.  187;  5 

D  was  let  into  poBSessioa  of  premises  as  a 
is  master  died,  having  devised  the  same 

peiBOiL  The  devisee  brought  an  eject- 
tlie  servant  was  served.  Another  party, 
talned  a  rule  to  defend  as  landlord,  ap- 
ha  trial :— Held,  Gist,  that  he  was  bound 
t  of  the  servant,  and  could  not  compel  the 

prove  the  title  of  the  devisor;  and,  se- 


condly, that  the  servant  was  not  a  competent  witness 
for  the  defendant  flaed.  (TfUiiv.  BirciHore,  SLaw 
J.  Rep.  (n.s.)  aB.  108;  9Ad.&£.662;  1  P.  &  D. 
448. 

Where  in  ejectment  the  lessor  of  the  plaiutiS' 
commenced  Ms  title  by  shewing  a  conveyance  in 
fee  fcpm  S,  jn  180T,  evidence  that  S  was  in  posses- 
sion of  the  property  in  the  years  180S  and  1807  is 
evidence  of  his  srisin  in  fee,  unless  there  be  tome- 
thing  to  shew  that  he  hod  a  less  estate.  Dm  A. 
Graluat  V.  Pinfold,  S  C.  &  P.  S3G.  [Patteson] 

A  demised  lands  to  B,  and  ajterwards  executed  a 
deed  of  trust,  whereby  he  conveyed  all  his  property 
to  trustees  for  the  benefit  of  his  creditors.  After 
the  execution  of  the  deed  of  trust,  a  fiat  of  bai^ 
ruptcy  is&ned  against  A.  The  trustees  and  A  in- 
formed B  of  the  conveyance,  and  requested  him  to 
attorn  tenant  to  the  trustees.  He  at  first  refused 
to  acltnowledge  their  title,  but  he  afterwards  paid 
to  them  Is.,  by  way  of  acknowledgment.  B  subae- 
qucotly  paid  the  trustees  the  rent  for  the  current 
half  year.  They  then  proposed  to  laiae  his  rent, 
and,  on  his  refusing  to  pay  any  additional  sum,  gave 
him  a  notice  to  quit,  whereupon  he  slgued  a  memo- 
randum, in  whicli  he  agreed  to  give  up  the  posses- 
sion to  them: — Held,  under  these  circumstances, 
that  neither  he  nor  Uie  assignees  of  the  bankrupt, 
who  defended  as  landlord,  were  prevented  from 
shewing,  in  an  action  of  ejectment  by  the  tmatees, 
that  they  had  no  title  in  consequence  of  the  bank- 
ruptcy. Dee  i.  PUviny.  Brountii  Liw  J.  IUp.(NJ.) 
Q.B.4g;  7  Ad.  &E.  447;  2N.&P.S92. 

In  ejectment  the  lessor  of  the  plaintiff  made  out 
his  title  as  the  heir  of  W  O.  The  defendant  put  ia 
the  will  of  W  O,  made  in  1 837,  devising  the  property 
to  the  lessor  of  the  phuntiff  and  T  G :— Held,  that 
the  lessor  of  the  plaintiff  might  put  in  another  will 
of  W  G,  made  in  1838,  devising  the  whole  proper^ 
to  the  lessor  of  the  plaintiff,  and  that  the  lessor  of 
Che  plaintiff  waa  not  bound  to  make  this  will  part  of 
his  ori^nal  case. 

Under  these  cireumatancea,  the  defendant's  coun- 
sel will  be  allowed  to  reply  on  the  new  case  set  np 
by  the  lessor  of  the  plaintiff,  and  the  counsel  for  IIk 
plaintiff  has  the  general  reply.  Doe  i.  Goilee  v, 
Qoike,  9  C.  &  P.  4« ;  2  M.  &  R.  243.  [Deoioan] 

(G)  Vemiict. 
If  sufficient  evidence  of  title  in  the  lessor  of  the 
plaintiff  has  been  adduced  at  the  trial,  and  he  has 
succeeded,  the  Court  will  not  disturb  the  verdict, 
because  he  also  put  in  other  evidence,  open  to  ob- 
jection, but  which  waa  not  necessary.  Doi  d.  Gamd 
V.  OIley,  9  Law  J.  Rep.  (n.s.)  aB.  379;  12Ad.& 
E.481;  4P.8(D.  27fi. 

(H)   JtmOHEKT. 

If  the  service  in  ejectment  is  quite  regular,  the 
papers  should  be  taken  at  once  to  the  rule  office 
without  applying  to  the  Court  Doe  i.  ff'eJckoa  v. 
A«,GDa«LP.C.27l. 

Judgment  ngned  in  this  court  against  the  casual 
ejector,  without  entering  an  ^pearanee,  is  not  irre- 
gular ;  and  in  tiiture  the  costs  of  entering  such 
appearance  will  not  be  allowed,  as  it  seems  to  be 
unnecessary.  Doe  d.  Morgan  V.  Soe,  6  Law  J.  Rep- 
(N.s.)£xch.ll8!  2M.&W.423;  S  Dowl.  P.C.  StU. 

In  a  country  ejectment,  if  the  notice  is  to  appear 
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h)  one  ferxn,  judgment  may  be  obtained  against  tbe 
casual  ejector  in  the  next  term  without  a  rule  nisi 
in  the  first  instance.  Doe  d.  Croone  v.  Roe,  6  Dowl. 
P.C.  270. 

If  in  a  country  ejectment  the  notice  is  to  appear 
in  one  tenn,  but  the  application  for  judgment  is  not 
antil  the  following,  it  is  a  matter  of  course  to  grant 
the  rule.     Doe  d.  tViggs  ▼.  Roe,  6  Dowl.  P.C.  662. 

Judgment  cannot  be  signed  against  the  casual 
ejector,  where  the  declaration  is  dated  of  a  term  not 
arrived,  and  there  is  no  date  to  the  notice,  although 
personal  service  has  been  effected  on  the  tenant. 
Doe  d.  Giles  ▼.  Roe,  7  Dowl.  P.C.  579. 

The  Court  granted  a  rule  nisi  for  judgment  against 
the  casual  ejector,  on  an  affidavit  merely  stating  that 
the  tenant  ''appeared  to  be  acquainted  witii  the 
intent  of  the  declaration,"  without  stating  that  it 
had  been  either  read  or  explained  to  him.  Doe  d. 
Doumes  v.  Roe,  4  DowL  P.C.  565. 

Where  there  is  reason  to  believe  that  the  person 
served  is  the  tenant  in  possession,  although  he  deny 
it,  the  Cou^  will  allow  judgment  to  be  signed.  Doe 
d.  Hunter  v.  Roe,  5  Dowl.  P.C.  558, 

Judgment  against  the  casual  ejector  may  be  ob« 
tained,  though  the  declaration  is  dated  of  a  term  not 
yet  arrived,  if  the  notice  at  the  foot  thereof  is  cor- 
rect Doe  d.  Phipps  or  PkilHps  v.  Roe,  6  Law  J.  Rep. 
(if.8.)  C.P.  101 ;  4  Sc.  359. 

Rule  for  judgment  against  the  casual  ejector, 
where  the  declaration  in  ejectment  was  entiUed  of 
Trinity  term,  the  first  year  of  the  reign  of  Victoria, 
instead  of  the  seventh  year  of  the  reign  of  WilL  4, 

the  notice  at  the  foot  being  regular.     Doe  d. 

V.  Roe,  7  Law  J.  Rep.  (n.s.)  C.P.  49. 

Where  four  actions  of  ejectment  were  brought 
to  recover  thirteen  messuages,  each  of  the  actions 
being  for  a  certain  number  of  the  thirteen,  and  the 
same  demise,  in  all  four  actions,  the  declaration  in 
each  being  for  thirty  messuages,  and  the  landlord 
entered  into  a  consent  rule,  which  treated  all  four 
actions  as  one,  but  brought  on  "several"  demises, 
and  for  "  120  messuages": — Held,  that  the  consent 
rule  might  be  treated  as  a  nullity,  and  therefore 
that  a  judgment  against  the  casual  ejector  was  re- 
gularly signed ;  and  that  a  writ  of  error,  coram  nobis, 
describing  the  cause  in  the  same  manner,  could 
not  stay  execution.  Doe  d.  Faitf{fuly,  Roe,  7  DowL 
P.C.  718. 

(I)  Execution. 

Tlic  mortgagee  of  an  insolvent  cannot  in  respect 
of  his  interest  oppose  an  application  by  the  lessor  of 
the  plaintiff  to  issue  execution  in  an  ejectment,  the 
plaintiff  having  been  nonsuited  for  want  of  con- 
fessing lease,  entry,  and  ouster  by  the  insolvent 
Doed.  Westminster  {Marqnis)y.Si^ld,  5  Dowl.  P.C. 
660. 

Where  tiicre  are  two  demises  in  ejectment,  and  a 
verdict  is  found  for  the  lessor  of  the  plaintiff  on  one 
demise,  with  leave  to  take  out  immediate  execution, 
and  with  leave  reserved  to  move  the  Court  above  to 
enter  a  verdict  on  the  second  demise,  if  the  Court 
should  think  the  evidence  sustained  it,  the  plaintiff 
is  not  estopped,  by  reason  of  having  taken  out  exe- 
cution, from  making  the  application  to  enter  a  ver- 
dict on  the  other  demise.  Doe  d.  Bank  of  England  v. 
Chambers,  5  Law  J.  Rep.  (n.s.)  K.B.  123 ;  4  Ad.  &  E. 
410;  6N.&M.539. 


The  lessor  of  the  plaintiff  in  ejectment,  who  was 
a  mortgagee,  obtained  judgment,  and  after  more  than 
a  year  and  a  day  had  elapsed,  without  reviving  the 
judgment  hysci.fa.,  issued  a  hab.fa,  poss.,  which  after 
execution  was  set  aside  by  a  Judge's  order,  but  the 
judgment  left  in  force.  On  a  motion  for  a  rule  for 
a  writ  of  restitution, — Held,  that  such  writ  could 
not  issUe,  but  the  writ  might  be  moulded  so  as  to 
order  the  lessor  of  the  plaintiff  to  restore  possession. 
Semble,  per  Patteson,  J.,  that  a  party  having  recover- 
ed in  an  ejectment,  cannot,  by  his  own  act  only,  and 
without  the  authority  of  the  Court,  take  possession. 

Though  the  fuU  Court  will  not  permit  a  matter  of 
law  to  be  discussed  on  the  last  day  of  term,  they 
will  allow  cause  to  be  shewn  against  a  rule  praying 
for  a  writ  of  restitution,  where  it  was  referred  to  the 
full  Court  from  the  Bail  Court,  and  counsel  had 
been  unable  to  bring  it  on  till  the  last  day  owing  to 
the  press  of  business  in  the  Court,  and  the  case  is 
very  urgent  Doe  d.  Stevens  v.  Lord,  6  Dowl.  P.C.  256. 

(K)  Stating  and  setting  aside  Pkoceedinos. 

A  Judge  at  chambers  may,  in  his  discretion,  set 
aside  a  judgment  in  ejectment,  and  a  writ  of  habere 
facias  possessionem  executed,  on  the  application  of 
the  tenant,  and  let  him  in  to  defend  the  action.  Doe 
d.  Mdlarchy  or  Mularky  v.  Roe,  9  Law  J.  Rep.  (n.s.) 
aB.53;   llAd.&E.383;  3P.&D.316. 

A  mortgagor  cannot  avail  himself  of  the  7  Geo.  2, 
c.  20,  s.  1,  unless  he  actually  became  a  defendant  in 
the  ejectment  brought  by  the  mortgagee. 

And  where  the  action  was  defended  for  his  benefit, 
and  the  defendant  was  held  to  be  identified  wil^  him, 
the  statute  was  held  not  to  be  applicable.  Doe  d. 
Hurst  V.  Cl\ftm,  6  Law  J.  Rep.  (n.s.)  K.B.  274;  4 
Ad.  &  E.  809. 

Where  a  defendant  in  ejectment  improperly  ob- 
tained a  tenant  right  to  property  sought  to  be  re- 
covered, and  on  the  objection  taken,  he  was  held 
estopped  from  impugning  the  lessor's  title,  and  he 
afterwards  brought  another  ejectment  in  respect  of 
other  property,  part  of  the  same  estate,  held  under  the 
same  title,  he  was  compelled  to  pay  the  costs  of  the 
former  action,  in  which  he  was  defendant,  before  he 
proceeded  with  his  own.  Doe  d.  Thomas  v.  Shadwell, 
7  Dowl.  P.C.  527. 

Where  an  unsuccessfiil  defendant  in  an  action  of 
ejectment,  brings  an  action  against  the  lessor  of  the 
plaintiff  for  seizing  goods  on  the  land  in  question, 
and  is  nonsuited,  but  obtains  a  rule  for  a  new  trial, 
the  Court  will  not  stay  proceedings  on  that  rule 
until  the  costs  of  the  ejectment  are  paid.  Carnaby  v. 
Welby,  7  DowL  P.C.  315. 

Where  an  action  of  ejectment  is  brought  to  recover 
certain  property  in  which  the  defendant  succeeds, 
the  Court  will  not  stay  the  proceedings  in  a  second 
action  brought  by  the  devisee  of  the  lessor  against 
the  devisee  of  the  defendant  on  the  same  title,  until 
the  costs  of  the  former  action  are  paid. 

An  order  having  been  made  for  the  devisee  of  the 
former  action  to  be  admitted  to  defend,  he  is  in  a 
situation  to  make  the  application. 

The  affidavit  should,  under  such  circumstances, 
be  entitled  in  the  cause,  with  the  casual  ejector  as 
the  defendant  Doe  d.  Muddr.  Roe,  8  Dowl.  P.C.  444. 

A  and  B  jointly  brought  two  ejectments  on  the 
same  title,  one  against  C,  and  the  other  against  D, 
and  recovered  in  both.    In  a  third,  brought  by  A 


ELECTION— EMBEZZLEMENT. 


and  B,  on  the  tame  title,  against  C  and  D»  the  de- 
frtwiaitf*  had  a  verdict,  and  taxed  their  costs,  but 
never  made  any  ejqpress  demand  of  them.  The  costs 
vere  nerer  paid.  Four  years  afler  the  trial  of  the 
third  cause,  B  released  to  C  and  D  his  claim  to  the 
pronises  in  dispute,  in  consideration  of  money,  and 
of  a  eorenant  by  C  and  D  to  suspend  their  claim 
against  B  for  costs.  Afterwards  A  died,  and  his 
son  brought  ejectment  agunst  C  and  D  on  the  title 
relied  upon  in  the  former  actions.  Upon  motion  to 
■Cay  proceedings  till  payment  to  C  and  D  of  the  costs 
reooTdcd  by  them :  — Held,  that  the  facts  of  the  case 
did  not  take  it  out  of  the  ordinary  rule,  and  that  the 
defiendants  were  entitled  to  the  stay  of  proceedings. 
Doe  d.  B£€9  ▼.  71mm»,  4  Ad.  &  £.  34S. 


ELECTION. 
[See  Mavdaxus — Pabliamsxt — Will.] 


ELECTION  OP  COUNTS. 
[See  Ihdictmsnt.] 


ELEGIT. 
[See  PRACTICE,  Process.] 


ELY. 

The  secular  jurisdiction  of  the  Bishop  of  Ely 
extinguished  in  certain  liberties  of  the  counties  of 
York,  Nottingham,  and  Cambridge,  by  6  &  7  WilL 
4,c.87;  14  Law  J.  Sut  220. 

That  act  amended  by  1  Vict  c.  53;  15  Law  J. 
Sut  116. 


EMBEZZLEMENT. 

At  the  trial  of  an  indictment  for  embezzlement, 
it  was  held  insufficient  to  prove  a  general  deficiency 
in  account,  and  that  some  specific  sum  must  be 
proved  to  have  been  embezzled,  in  like  manner  as 
in  larceny,  some  particular  article  must  be  proved 
U»  have  been  stolen.  Regina  v.  Joneiy  8  C.  &  P.  288. 
[Alderson] 

In  Hex  V.  (Ttmv,  however,  it  was  held,  that  an 
indictment  for  embezzlement  may  be  supported, 
since  7  &  8  Qto.  4,  c.  29,  a.  48,  by  proof  of  a  general 
di^ficiency  ot  monies  that  ought  to  be  forthcoming, 
witlumt  shewing  any  particular  sum  received  and 
nM  accounted  fat.  Aexy,  Grovef  1  M.  C.C.  447. 

A  coachman  employed  by  one  proprietor  of  a 
coa/;h  to  drive  a  certain  part  of  the  journey,  and  to 
fi'^vt  money  and  hand  it  over  to  him,  may  be 
^'UMftfed  with  embezzUng  the  money  of  that  pro- 
prUfU/r,  though  the  monev  when  received  by  him 
wtHild  \fte\ifng  to  htm  and  his  partners.  Regina  v. 
mdU,  2  M,  C.C.  01  ;  8  C.  &  P.  742. 

ft  is  embezzlement  in  a  member  of  and  secretary 
U»  a  mtrlHy  fraudulently  to  withhold  money  received 
fr^fm  a  rrumnber  to  be  paid  over  to  the  trustees ;  and 
Ii4r  m»y  be  stated  to  be  the  clerk  and  servant  of  the 
U**kUftt%t  arid  the  money  may  be  properly  stated  to 
(k  i\^'if  property,  though  the  society  be  not  inrolled, 
iu*4  titt/uifU  the  money  ought,  in  the  ordinary  course, 
UfU*vm  lieen  rcceirea  by  a  steward.  Rex  v,  Hallt  1 
M.CX',474, 


A  drover  of  catde  mas  employed  by  a  grazier  io 
the  country  to  drive  eight  oxen  to  London.  His  in- 
structions were,  that  if  he  could  sell  them  on  the 
road  he  might,  and  those  he  did  not  sell  on  the  road 
he  was  to  take  to  a  salesman  in  Smithfield  Market, 
who  was  to  sell  them  for  the  grazier.  The  drover 
sold  two  on  the  road,  and  instead  of  taking  the  re- 
maining six  to  the  salesman,  drove  them  himself  to 
Smithfield  market,  and  sold  ihem  there,  and  received 
the  money,  which  he  applied  to  his  own  use : — Held, 
that  he  could  not  be  convicted  either  of  larceny  or 
embezslenient  Rsgina  v.  Goodbody,  8  C.  &  P.  664. 
[Littledale  and  Parke] 

A  was  indicted  for  embezzlement,  aa  clerk  and 
servant  to  the  prosecutor,  and  B  was  charged  as  ac- 
cessary. It  appeared  that  A  was  only  employed  aa 
a  town  traveller  and  collector,  and  to  go  round  and 
take  orders  from  customers,  and  enter  them  in  the 
books,  and  receive  the  money  for  the  goods  aupplied 
in  consequence ;  but  he  had  no  authority  whatever 
to  take  or  direct  the  delivery  of  the  goods  from  the 
shop.    A  customer  having  ordered  two  artidea  of 

A,  he  entered  only  one  in  the  order  book ;  but  B, 
who  was  the  prosecutor's  carman,  delivered  both 
articles  to  the  customer.  An  invoice  waa  made  out 
by  the  prosecutor  for  the  first  article,  amounting  to 
6i*.  6d.,  and  B  entered  the  second  article  at  the  bot- 
tom as  4f .  6dl  A  afterwards  received  of  the  custo- 
mer the  whole  of  the  1  It.,  but  only  accounted  to  the 
prosecutor  for  the  6ff.  fid. : — Held,  that  the  ofifenoe 
committed  was  not  embezzlement,  but  larceny.  Rg- 
gina  V.  Wilton,  9  C.  &  P.  27.  [Recorder] 

In  cases  of  embezzlement  by  derks,  evidence 
should  be  given  that  the  clerk  has  either  d^ed  the 
receipt  of  the  money,  or  has  rendered  some  Mse 
account ;  and  a  mere  omission  to  enter  money  re- 
ceived, is  not  sufficient  proof  of  embessUng  it 

If  a  person  owe  a  master  SL,  and  the  clerk  set 
against  it  a  debt  of  li  4f.,  due  from  himself  to  the 
person,  and  receive  the  balance,  and  debit  himself 
m  the  master's  books  with  the  balance  only,  whether 
this  is  embezzlement  of  R  4«. — qiuere.  Rex  v. /east, 
7  C.  &  P.  833  &  834.  [BoUand] 

A,  a  servant  of  B,  was  sent  to  receive  rent  due  to 

B.  A  received  it,  and  immediately  went  off  with  it 
to  Ireland : — ^Held,  that  A's  thus  leaving  her  place, 
and  going  off  to  Ireland,  was  evidence  from  which 
the  jury  might  infer  that  she  intended  to  embezzle 
the  money.  Rex  v.  WilUamt,  7  C.  &  P.  338.  [Cole- 
ridge] 

It  was  the  duty  of  a  banker's  clerk  to  recdve 
money,  and  to  put  it  either  into  a  box  or  a  till,  of  each 
of  which  he  kept  the  key,  and  to  make  entries  of  his 
receipts  in  a  book;  the  balance  of  each  evening 
being  the  fint  item  with  which  he  debited  himself 
in  the  book  the  next  morning.  On  the  morning  of 
the  day  in  question  he  had  thus  debited  himself  with 
a  sum  of  l,7B2L ;  and  on  being  called  on  in  the  even- 
ing by  his  employer  to  produce  his  money,  he  threw 
himself  upon  his  employer's  mercy,  and  ssid  he  was 
about  900/.  short  Upon  an  indictment  for  embez- 
zling *'  money  to  a  large  amount,  to  wit,  SOOt,"  it 
was  held,  that  this  was  evidence  upon  which  the 
jury  might  convict,  although  no  evidence  was  given 
of  tile  persons  from  whom  the  money  was  received, 
or  of  the  coin  of  which  it  consisted.  Rex  ▼.  Grmn, 
7C.&P.635.  [Gumey  and  Williams] 
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ENTRY. 
[Se^  Ejectment — Fine.] 


ENTRIES. 
[See  EviSEMCBi  Priyate  Writings.] 


ERROR. 

(A)  Writ  op. 
fa)   Where  UUeM. 

b)  Suing  out. 
[e)  Effect  rf, 

(B)  Grounds  of. 

(C)  Bail. 

(D)  Costs. 


(A)  Writ  of. 
(a)  Where  it  liet. 

Under  statute  11  Oea4.  &  1  Will 4,  c70,  s.8, 
error  lies  to  the  Court  of  Exchequer  Chamber  on 
judgments  in  the  Queen's  Bench,  upon  error  firom  the 
Conunon  Pleas  at  Lancaster.  Neebit  y.  Ruhton  or 
Ruhton  y.  Netbit  (in  error),  9  Ad.  &  E.  426 ;  2  P.  & 
I>.706. 

On  a  feigned  issue  directed  bj  the  Court  of  King's 
Bench  to  try  the  existence  of  certain  customs,  the 
plaintiff  had  a  yerdict,  subject  to  the  opinion  of  the 
Court  on  a  special  case,  the  question  being,  whether 
the  customs,  as  stated  in  the  declaration,  had  been 
suiBcientiy  pioyed  at  the  triaL  The  Court  haying 
giyen  judgment  for  the  plaintiff^  error  was  brought 
in  the  Exchequer  Chamber,  on  the  ground  that  the 
customs,  as  stated  in  the  declaration,  were  not  legal 
customs.  The  Court  of  Exchequer  Chamber  quashed 
the  writ,  on  the  ground  that  error  did  not  lie  on  a 
feigned  issue. 

QtMsrv,  by  the  Court  of  King's  Bench,  whether 
the  Exchequer  Chamber  had  power  to  quash  a  writ 
of  error  returnable  in  the  latter  court  Shutek  y.  Mat' 
tock,  6  Law  J.  Rep.  (n.8.)  K.B.  206 ;  5  Ad.  &  £.  289; 
6  N.  &  M.  78a. 

(6)  Suing  mtt. 

If  a  writ  of  error  coram  nobie  is  sued  out  in  the 
name  of  the  casual  ejector,  it  must  be  taken  as  sued 
oat  at  the  instance  of  a  proper  party,  until  it  is  set 
aside.     Doe  d.  Faitl^ful  y.  Roe,  7  DowL  P.C.  7 18. 

(e)  ^ect  <(f, 

A  writ  of  «rror  coram  vobie  is  not  in  itself  a  super- 
sedeas of  execution,  but  preyents  the  other  party 
from  taking  out  execution,  except  by  leaye  of  the 
Court  or  a  Judge. 

Therefore,  where  the  plaintiff,  after  notice  of  a 
writ  of  error,  coram  vobie,  sued  out  execution  by 
leaye  of  a  Judge,  the  Court  held  the  execution  re- 
gular.  Seweple  y.  Turner,  9  Law  J.  Rep.  (m.s.)  Exch. 
101 ;  6  M.  &  W.  152 ;  8  DowL  P.C.  246. 

(B)  Grounds  of. 

It  is  no  ground  of  error  coram  oobie  that  writs  of 
venire  faeiae  and  distringai  Juraioret  are  returned 
with  only  one  panel  annexed  to  both.  Gretn  y. 
Smith,  6  DowL  P.C.  174 ;  s.  c  Jrehbold  y.  Smith,  1 
M.  &  W.  740. 


(C)  Bail. 

Where  it  is  required  to  sue  out  a  writ  of  error 
coram  nobie,  without  putting  in  bail,  a  rule  niei  for 
that  purpose  must  be  obtained.  Oibbe  y.  Trevmnkm^ 
8  DowL  P.C.  140. 

It  is  uncertain  whether  bail  in  error  can  be  taken 
before  a  commissioner  in  the  country ;  but  the  Court 
will  not  make  an  order  for  it  to  be  so  taken.  Wil» 
Uame  y.  Ponton,  8  DowL  P.C.  701. 

(D)  Costs. 

Upon  an  affirmance  of  a  judgment  in  error,  the 
defendant  is  entitied  to  double  costs  of  the  bill  of 
exceptions. 

A  plaintiff,  in  ejectment,  who  had  obtained  a  yer- 
dict,  which  was  affirmed  on  error,  is  entitied  to 
double  costs  of  the  writ  of  inquiry  of  mesne  profits. 
Francis  y.  Doe  d.  Harvey  (in  error),  8  Law  J.  Rcn>. 
(n.s.)  Exch.  281 ;  4  M.  &  W.  SSI. 

A  j  adgment,  after  verdict,  haying  been  affirmed  in 
a  court  of  error, — Held,  that  the  Court  below  had  no 
authority  to  interfere  with  the  taxation  of  the  costs 
of  setUing  the  bill  of  exceptions,  or  of  executing  a 
writ  of  inquiry  for  mesne  damages ;  but  that  the 
application  for  that  purpose  should  be  made  to  the 
court  of  error.  Doe  cL  Harveo  v.  Francis,  8  Law  J. 
Rep.  (n.s.)  Exch.  145 1  5  M.  &  W.  272. 


ESCAPE. 


If  a  party  who  is  in  custody  on  mesne  process  be 
suffered  to  go  out  of  the  limits  of  the  gaol  after  the 
return  day  of  the  writ,  it  is  an  escape. 

But  no  action  for  it  is  maintainable  against  the 
sheriff,  unless  the  plaintiff  can  shew  that  he  has 
sustained  actual  damage  in  consequence.  Williams 
y.  Moetyn,  7  Law  J.  Rep.  (n.8.)  Exch.  289 ;  4  M.  & 
W.  145. 

In  an  action  against  the  marshal  for  the  escape 
of  a  prisoner  charged  in  execution,  a  plea,  that  the 
prisoner,  after  his  commitment,  wronglPully,  privily, 
and  without  the  permission  or  consent  of  the  defen- 
dant, escaped  from  and  out  of  his  custody  to  places 
to  him  unknown,  and  afterwards,  and  before  the 
commencement  of  the  suit,  voluntarily  and  of  his 
own  accord,  and  without  the  knowledge  of  the  de- 
fendant, returned  back  again  into  the  custody  of  the 
defendant,  who  then  kept  and  detained,  and  still 
doth  keep  and  detain  him,  without  an  allegation 
denying  all  knowledge  on  the  part  of  the  defendant 
of  the  escape,  or  of  where  the  party  was  to  be  found 
in  the  interval  between  the  escape  and  his  voluntary 
return,  was  held  to  be  bad.  The  Court,  however, 
gave  leave  to  amend.  Davis  or  Davies  v.  Chapman, 
8  Law  J.  Rep.  (n.s.)  C.P.  807 ;  5  Bing.  N.C.  453 ; 
7  Sc  458 ;  7  DowL  P.C.  429. 

Permitting  a  defendant  in  the  custody  of  the 
sheriff  against  whom  a  eo.  sa»  has  been  lodged,  to  go 
out  of  prison,  is  a  voluntary  escape,  although  the 
act  of  the  sheriff  was  caused  by  mistake. 

A  sheriff,  therefore,  has  no  right  to  retake  a  de- 
fendant, and  if  he  does,  the  caption  being  a  nullity, 
lapse  of  time  will  not  be  an  objection  to  the  defen- 
dant's discharge.  Filewood  v.  Clement,  6  DowL  P.C. 
508. 
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ESCHEAT. 

Where  Und  descends  to  the  son  of  an  illegitimato 
father,  who  is  preyed  to  hare  been  the  porchaaer 
fliereof,  and  the  son  dies  seised,  intestate,  and  with- 
out issue,  such  land  does  not  devolve  upon  his  heirs 
ex  parte  matemdf  hut  escheats  to  the  Crown,  not- 
withstanding the  statS&  4  WUL  4,  cl  06,  s.  2.  Doe 
d.  Blaeklmm  v.  Blaeklmm,  1  M.  &  R.  547.  [Parke] 


ESTATE  PUR  AUTRE  VIE. 

A  leasehold  for  lives  being  settled  on  A  for  life, 
with  remainder  to  B,  as  quasi  tenant  in  tul,  widi 
remainders  over: — Held,  that  the  quasi  tenant  in 
tail  could  not,  by  fine  or  otherwise,  during  the  life 
of  A,  bar  the  subsequent  remainders  without  the 
concurrence  of  A.  Slade  v.  Pattison,  5  Law  J.  Rep. 
(]r.8.)  Ch.  51. 


ESTATE  TAIL. 
[See  Pbotbctor — Copyhold.] 

Certain  powers  granted  to  heirs  of  entail  in  Scot- 
land, and  entailed  lands  authorized  to  be  sold  for 
payment  of  certain  debts  by  6  &  7  Will.  4,  c.  42 ;  14 
LawJ.SUtl05. 


ESTOPPEL. 

[See  ElJBCTiCBNT,  Where  maintainable.} 

To  constitute  a  good  estoppel,  both  parties  must 
be  bound ;  mutuality  being  an  essential  ingredient 
of  the  doctrine. 

Therefore,  where  certain  premises  of  the  deman- 
dant's husband  were  conveyed  by  his  assignees  to 
the  tenant,  and  in  the  deed  of  conveyance  they  were 
described  as  in  the  nature  or  tenure  of  freehold: — 
Held,  in  an  action  of  dower  by  the  demandant,  that 
the  tenant  was  not  estopped  by  the  deed  from  shew- 
ing that  the  premises  in  question  were  leasehold, 
and  consequently  were  not  liable  to  such  charge. 
Grant  or  Oauni  demandant^  Wamman  terumty  5  Law 
J.  Rep.  (n.s.)  C.P-  344 ;  3  Bing.  N.C.  69 ;  3  Sc  413. 

The  defendant  had  brought  two  separate  actions 
of  trover  for  a  dog,  against  A  and  B,  the  present 
plaintifi^  at  the  same  assizes.  In  the  action  against 
A,  the  jury  found  a  verdict  for  the  now  defendant, 
with  50^  damages,  to  be  reduced  to  Is.  upon  A's 
delivering  up  the  dog.  After  the  trial,  A  delivered 
up  the  dog  to  the  now  defendant,  having  first  re- 
ceived it  for  that  purpose  firom  B,  in  whose  posses- 
sion it  was.  Immediately  after  the  possession  had 
been  given  up,  P,  who  had  acted  as  attorney  for  A 
and  B  in  both  actions,  demanded  the  dog  in  the 
name  of  B,  which  the  now  defendant  r€^sed  to 
deliver  up.  An  action  of  trover  to  recover  the  dog 
having  been  brought  by  B  against  the  present  de- 
fendant,— Held,  that  as  B  had  not  acted  in  a  man- 
ner to  make  the  defendant  believe  that  his  pro- 
perty in  the  dog  was  admitted  by  him,  nor  had 
induced  the  defendant  to  make  a  disadvantageous 
compromise  of  the  action  against  A,  he  was  not 
estopped  from  recovering  the  dog.  Sandys  v.  Hodg- 
son, 9  Law  J.  Rep.  (n.s.)  aB.  31  j  10  Ad.  &  E.  472 ; 
2P.&D.4.35. 


Where  a  party  demises  by  way  of  mortgage, 
property,  e.  g,  a  house,  not  specifically  described, 
he  is  not  estopped  from  saying  that  the  house  is 
not  comprehended  within  the  deed,  and  diat  the 
title  to  the  alleged  subject  of  demise  is  not  in  him. 
Doe  d.  Stacker  v.  Musgrave,  9  Law  J.  Rep.  (n.8.) 
C.P. 318;  1M.&0.625:  lScN.R.451. 

A  workhouse  was  built  by  parish  trustees,  upon 
land  vested  in  certain  charity  trustees ;  and  a  dis- 

Iiute  arising  as  to  whether  rent  was  payable  to  the 
atter,  the  Master  of  the  Rolls,  on  a  petition,  ordered 
a  rent  of  40L  to  be  paid  annually,  which  was  paid 
f^om  1821  to  1833:— Held,  that  the  parish  trustees 
were  estopped  from  disputing  die  title  of  the  charity 
trustees  to  demand  the  rent  fi^r  the  next  year,  in  an 
action  for  use  and  occupation.  AlUson  or  Attasou 
V.  Stark,  8  Law  J.  Rep.  (n.8.)  M.C.  13 ;  9  Ad.  &  E. 
25S;   1P.&D.188. 

A  mortgagor,  after  executing  a  mortgage,  was 
sued  in  ejectment  by  a  party  having  title  superior 
to  his  own,  who  recovered  a  verdict  against  him,  and 
executed  a  lease  in  his  favour  for  a  term  of  years: 
— Held,  that  he  could  not  set  up  this  lease  as  a  de- 
fence in  an  action  of  ejectment  brought  by  his  mort- 
gagee. Doe  d.  Ogle  or  Otdr,  Vickers^  6  Law  J.  Rep. 
(N.s.)  K.B.  266 ;  4  Ad.  &  £.  782 ;  6  N.  &  M.  437. 

Where  a  lessor  granted  a  lease  for  twenty-one 
years,  and  the  lessee  covenanted  to  pay  rent  to  him 
and  his  heirs,  and  also  to  deliver  up  the  possession 
to  him,  his  heirs,  or  assigns,  at  the  expiration  of  the 
lease,  it  was  held  that  the  assignee  of  the  lessee, 
after  the  death  of  the  lessor,  and  after  the  expiration 
of  the  lease,  was  not  estopped  from  shewing  that  the 
latter  had  only  an  estate  for  life  in  the  demised  pre- 
mises. Doe  d.  Strode  v.  Seaion,  6  Law  J.  Rep.  (na) 
Exch.73;  2Cr.M.&R.728;  1T.&G.19. 

H  had  been  let  into  occupation  of  premises  by  N. 
After  he  had  remained  a  year  in  possession,  B  re- 
presented himself  as  landlord  of  the  premises,  and 
N  confirmed  his  representation.  B  permitted  N  to 
take  a  quarter's  rent  then  due ;  but  H  afterwards 
paid  B  a  sum  on  account  of  rent  which  subsequentiy 
became  due.  B  having  distrained  for  rent  which 
afterwards  accrued,  H  brought  replevin,  and  B 
avowed  as  landlord : — Held,  tiiat  H  could  not  dis- 
pute the  title  of  B  to  the  premises  on  a  plea  of  mm 
temiU.  HaU  v.  Butler,  8  Law  J.  Rep.  (n.s.)  aB. 
239;  10Ad.&£.204;  2P.&D.374. 

After  a  demise  for  a  term  of  years,  and  before  its 
expiration,  the  lessor  died,  and  the  pluntifi^  who 
were  his  sisters,  received  rent  for  the  premises  from 
the  defendant,  who  had  married  the  widow  of  the 
lessee,  and  had  taken  to  the  lease,  and  held  over 
after  its  expiration: — Held,  in  an  action  against 
him  for  use  and  occupation,  in  which  the  jury  found 
that  he  had  acknowledged  the  plaintiffii  as  his  land- 
ladies, that  he  was  estopped  from  disputing  their 
tiUe,  though  the  evidence,  putting  it  in  dispute,  had 
been  unnecessarily  adduced  by  the  plaintiffi.  Dolbg 
Y.Iles,  9LawJ.Rep.  (n.s.)  aB.  61 ;  11  Ad.&E.335; 
3  P.  &  D.  287. 

Previous  to  the  year  1812,  a  person  built  a  house 
on  a  piece  of  waste  ground,  and,  before  he  acquired 
a  title  to  it,  gave  up  possession  to  the  tenant  of  the 
adjoining  land,  who  held  under  a  lease  granted  in 
1812.  The  latter  let  the  premises  to  the  defendant : 
-T-Held,  in  ejectment,  by  the  landlord  of  the  adjoin- 
ing land  against  the  defendant,  that  the  latter  was 
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estopped  from  denying  the  title  of  the  tenant,  and 
the  tenant  from  disputing  that  of  the  landlord.  JDos 
d.  JVhebUy.  FuUet,  IT.  &QA7, 

J  B  conveyed  Blackacre  in  fee  to  L  in  1827,  and 
the  wife  of  J  B  was  a  party  to  that  deed.  It  was 
agreed  at  the  time  of  executing  the  conveyance,  that 
J  B  should  continue  to  occupy  till  he  or  L  died* 
L  died,  and  his  heir  gave  J  B  notice  to  quit  A  few 
days  after  the  notice  to  quit  expired,  J  B  died,  and 
his  widow  continued  in  possession.  On  ejectment, 
brought  by  the  heir  against  the  widow, — Held,  that 
she  could  not  set  up  a  prior  mortgage  of  Blackacre 
by  J  B,  for  her  possession  accrued  through  J  B,  and 
therefore  she  was  estopped  by  the  conveyance  of 
1817.  Doe  d.  teeming  v.  Skirrouf,  7  Ad.  &  E.  157 ; 
2N.&P.  123. 

If  A  be  put  into  possession  of  a  cottage  by  parish 
officers,  and  the  lord  of  the  manor  prevail  on  A  to 
give  up  the  possession  of  the  cottage  to  him,  and 
the  lord  of  tne  manor  put  B  into  possession,  and  the 
parish  officers  bring  an  ejectment  against  B,  B  can- 
not set  up  a  title  inthelord-of  the  manor;  as, under 
these  circumstances,  neither  the  lord  of  the  manor 
nor  B  can  set  up  any  title  which  A  could  not  set 
up ;  and  if  the  cottage  really  belonged  to  the  lord  of 
the  manor,  he  must  bring  an  ejectment  for  it  Doe 
(L  Hayden  v.  Burton,  9  C.  &  P.  264,     [Gumey] 
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In  oenbral. 
Records. 

Judicial  Procbedings. 
PuBUC  Instrumbnts. 
Privatb  Writings. 
Deede. 

Pedigree, 

Lettert. 

Reeeipit, 

Entries. 

Memorandumt. 

Other  Writingt. 
Depositions  and  former  Evidence. 
Reputation. 
Declarations. 
Admissions. 

sufficienct  07,  and  presumption  aris- 
ING PROM. 

Presumption. 

Confessions. 

Confidential  Communications. 

Notice  to  produce. 

Recitals. 

Admissible  with  bbfbbbncb  to  thb 

Pleadings. 
Handwriting. 


(«) 
(*) 


(A)  In  general. 
[See  Ejectment.] 

Non-parochial  registers  made  admissible  in  evi- 
dence, by  3  &  4  Vict  c  92 ;  18  Law  J.  Stat  App.  23. 

Course  of  evidence  to  shew  the  change  from  the 
character  of  receiver  to  that  of  owner,  and  the 
assumption  of  a  name  according  to  a  devise,  and  to 
shew  adverse  possession  by  the  devisee.  Daviet  v. 
Lowndes,  8  Law  J.  Rep.  (n.s.)  C.P.  73 ;  6  Bing.  N.C. 
161 ;  7  Sc  21. 

A  general  dictionary  of  the  English  lanffuage  is 
not  authority  to  shew,  on  a  trial,  the  meanmg  of  a 
word  which  is  relied  <m  as  deriving  peculiar  mean- 
ing from  mere  local  usage.  Houghton  v.  Gilbart,  7 
C.&P.70L  [Tindal] 

Upon  a  question  as  to  the  general  sanity  of  a  de- 
visor, the  treatment  of  the  devisor  by  other  persons 
is  immaterial,  unless  there  is  some  evidence  of  his 
conduct  with  respect  to  such  treatment,  and  is  ad- 
missible in  evidence  only  as  being  explanatory  of 
such  conduct  Doe  d.  Tatham  v.  Wright,  5  Law  J. 
Rep.  (N.S.)  K.B.  124;  6  N.  &  M.  132.  In  error, 
Wright  V.  Doe  d.  Tatham,  7  Law  J.  Rep.  (n.s.)  Exch. 
340;  7  Ad.  &E.  313. 

In  a  cause  where  the  question  was,  whether  the 
locus  m  quo  was  parcel  of  the  manors  of  Wakefield  or 
Rochdale,  it  was  shewn  Ihat  Wakefield  and  Rish- 
worth  were  adjoining  manors,  and  that  the  manor  of 
Rochdale  adjoined  ooth  WiJiefield  and  Rishworth 
continuously : — Held,  that  evidence  of  the  continued 
boundary  between  Rochdale  and  Rishworth,  was 
admissible  to  prove  the  boundary  between  Rochdale 
and  Wakefield. 

The  plaintiff  produced  in  evidence  a  commission 
to  ascertain  the  boundaries  between  the  manors  of 
Rochdale  and  Rishworth,  issued  out  of  the  duchv 
court  of  Lsncaster  in  the  reign  of  Chsrles  I.,  which 
recited  that  the  boundaries  were  uncertain,  and  that 
as  disputes  were  likely  to  arise,  the  respective  lords 
of  those  manors  had  prayed  that  a  commission  might 
issue  to  prevent  them.  Upon  this  commission,  there 
was  an  inquisition,  and  a  verdict  which  set  out  the 
boundaries,  and  was  returned  to  the  Court,  but  no 
decree  thereon  was  produced : — Held,  that  it  was 
admissible  as  a  verdict  upon  the  matter  decided  by 
it,  namely,  the  boundaries  of  Rochdale  and  Rish- 
worth, but  not  as  rntutation  simply. — Held,  also, 
that  although  the  lord  of  the  manor  of  Rochdale  was 
a  party  to  it,  it  was  not  conclusive  upon  his  repre- 
sentative in  this  action,  in  which  a  third  party  was 
the  plaintiff;  and  as  it  was  not  conclusive,  the  cir- 
cumstance of  there  being  no  decree  was  immaterial. 
Briscoe  v.Lomax,  7  Law  J.  Rep.  (n.s.)  Q.B.  148  ;  S 
Ad.&E.198;  3N.&P.308. 

If  a  defendant  produces  a  written  instrument  as 
psrt  of  his  case,  he  thereby  waives  all  objection  on 
the  nound  of  its  non-production  by  the  plaintiff. 
Okefird  v.  MuUings,  8  Law  J.  Rep.  (n.s.)  Exch.  263. 

Where,  in  the  course  of  the  plaintiff's  case,  the 
defendant  has  refrised  to  produce  a  paper  after  no- 
tice, and  secondary  evidence  has  been  given  of  its 
contents,  he  cannot  afterwards  use  the  paper  as  evi- 
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dence  in  his  own  oaw.  Dm  d.  Thompion  y.  Hodton, 
9  Law  J.  Rep.  (ir.8.)  aB.  827 ;  12  Ad.  &  £.  135 ;  4 
P.  &  D.  142. 

Evidence  given  by  a  witness,  examined  de  bene 
esse  by  reason  of  ill  health,  is  not  admissible,  if  the 
witness  be  at  the  hearing  of  the  cause  capable  of 
being  re-examined.  Weguelin  v.  Weguelin,  2  Curt 
263. 

If,  during  the  examination  of  one  of  the  plain- 
tiff's witnesses,  the  defendant's  counsel,  under  a 
notice  to  produce,  call  for  a  book  which  the  plain- 
tiff's counsel  produces,  the  defendant's  counsel,  if 
he  looks  over  the  book  so  as  to  see  the  contents  of 
several  pages  of  it,  will  be  bound  to  put  it  in  as  his 
evidence.  Cahfert  v.  Flower,  7  C.  &  F.  386.  [Den- 
man] 

On  the  trial  of  an  action  of  detinue  for  a  promis- 
sory note,  the  note  was  called  for  by  the  plaintiff's 
counsel,  and  produced  by  the  defendant's  counsel, 
and  had  on  the  back  this  memorandum: — **Thi8 
draft  was  signed  in  my  presence,  on  the  date  within 
named.  (Signed)  N  D"  :•— Held,  that  the  plaintiff 
must  call  N  D  to  prove  the  making  of  the  note. 
Held,  also,  that  if  the  plaintiff  had  the  note  read  in 
evidence,  he  was,  if  required  by  the  other  side, 
bound  to  read  an  indorsement  on  the  note,  as  well 
as  what  was  written  on  the  face  of  it  Richards  v. 
Frmkum,  9  C.  &  P.  221.  [Gumey] 

Where  there  are  two  prosecutions  against  the  same 
person  for  felony,  the  Judge  will  not,  even  by  con- 
sent, take  the  evidence  given  in  the  first  trial,  as  given 
in  the  second,  but  the  witnesses  must  be  re-swom, 
and  their  evidence  may  be  read  over  to  them  from 
the  Judge's  notes.  Rex  v.  Foster,  7  C.  &  P.  495. 
[Patteson] 

In  answer  to  an  <^bi,  set  up  on  a  trial  for  felony, 
the  prosecutor  may  shew  the  circumstances  under 
which  the  prisoner  was  seen  near  the  spot  in  ques- 
tion, though  those  circumstances  involve  the  com- 
mission of  another  felony  by  him.  Regina  v.  Briggs, 
2  M.  &  R.  199.  [ Alderson] 

Moreton  mortgaged  two  cottages  to  Marriott 
After  the  mortgage,  Moreton  demised  one  of  them 
to  the  defendant  B.  After  this  demise,  Moreton 
mortgaged  the  premises  to  other  parties,  who  assigned 
the  mortgage  to  H.  Moreton  subsequently  became 
bankrupt.  H,  the  mortgagee  in  possession,  de- 
mised the  other  cottage  to  the  defendant  W.  Both 
B  and  W  paid  rent  to  H.  Both  of  them  subsequently 
received  notice  from  Woodhead,  claiming  as  assignee 
of  the  prior  mortgagee,  Marriott,  to  pay  re\it  to  him, 
and  did  so  accordingly.  H  brougnt  ejectment 
against  them.  At  the  trial,  they  proposed  to  prove 
the  prior  mortgage  to  Marriott,  and  the  notice  from 
Woodhead,  but  &e  Judge  refused  to  admit  the  evi- 
dence : — Held,  that  this  evidence  was  improperly 
rdected;  first,  as  to  B,  because,  claiming  under 
Aloreton,  he  was  at  liberty  to  dispute  the  title  of  H, 
and  was  not  concluded  under  the  circumstances  by 
the  payment  of  rent  to  him ;  second,  as  to  W,  be- 
cause, although  he  was  precluded  from  disputing 
the  original  title  of  his  lessor  H,  yet  he  was  not  pre- 
cluded from  shewing  that  such  title  had  determined: 
that  he  might  therefore  shew  that  H  was  treated, 
subsequently  to  the  demise,  as  a  trespasser,  and  that, 
if  the  eridence  produced  had  been  admitted,  it  might 
have  sliewn  that  he  was  so  treated  by  Woodhead, 
the  assignee  of  the  prior  mortgagee.  Doe  d.  Higgin- 


hUhioty,  Bartom,  9  Law  J.  Rep.  (ir.a.)  Q.B.  67;  11 
Ad.&£.807;  8P.&D.194. 

To  a  plea  of  coverture,  the  plaintiff  replied  that 
the  husband  was  an  alien,  bom  abroad,  who  was 
never  a  subject  of  the  king,  and  was  never  within  the 
kingdom,  and  that  the  promise  of  the  defendant  was 
made  in  England,  while  she  lived  apart  firom  him 
as  a  single  woman ;  that  the  plaintiff  contracted 
with  the  defendant  as  SL/eme  sole,  and  she  promised 
as  such.  The  rejoinder  denying  this : — Held,  that  it 
was  incumbent  upon  the  plaintiff  to  prove  affirma^ 
tively  that  the  defendant  represented  herself  as  a 
feme  sole,  and  it  was  not  enough  to  shew  that  she 
dealt  with  the  plaintiff  and  other  shopkeepers,  with- 
out declaring  herself  to  be  a  married  woman.  Bar- 
den  V.  De  Keverberg,  6  Law  J.  Rep.  (n.8.)  Exch.  W\ 
2M.&W.61. 

(B)   RSCORDS. 

An  order  having  been  improperly  obtained  in 
this  court,  for  the  production  of  the  records  of  the 
proceedings  in  a  smt  in  the  Court  of  Ghreat  Sessions, 
Wales,  they  were  forwarded  by  the  registrar  of  that 
court,  through  his  agent  in  London,  to  the  clerk  in 
court  of  the  plaintiff  the  proper  officer : — Held,  till 
such  order  was  rescinded,  that  they  were  to  be 
deemed  to  be  in  the  proper  custody.  Greetrfell  v. 
Girdlestone,  7  Law  J.  Rep.  (n.s.)  Ex.  Eq.  42 ;  2  Y.  & 
C.662. 

A  copy  of  a  record  held  by  a  witness  while  another 
read  the  original,  is  not  admissible ;  there  must  be 
a  change  of  handis,  or  the  witness  must  read  the  copy 
with  the  originaL    Slane  Peerage,  5  C.  &  F.  23. 

To  prove  an  order  quashed,  a  book  was  produced, 
purporting  to  be  the  original  sessions  book,  contain- 
ing the  orders  and  proceedings  of  the  Court,  made 
up  and  recorded  after  each  session  by  the  clerk  of 
the  peace,  from  minutes  taken  by  him,  and  which 
he  considered  to  be  the  record  of  the  proceedings  of 
the  Court  It  had  a  regular  heading  and  caption. 
No  other  record  was  kept  of  the  proceedings,  and  it 
had  always  been  received  in  that  court  as  evidence 
to  prove  them : — Held,  that  it  was  properly  received 
in  evidence  by  the  Sessions.  Regina  y.  Yeaveley 
or  Yeoveley  (Inhabitants),  8  Law  J.  Rep.  (n.8.)  M.C. 
9;  8Ad.&E.806;  1P.&D.60. 

In  a  former  action  between  the  same  parties,  in 
which  the  plaintiff  sued  in  person,  certain  state- 
ments were  made  in  the  defendant's  plea  which  were 
not  denied  by  the  replication ;  there  had  been  a 
trial,  but  no  judgment: — Held,  that  neither  the 
issue  delivered  by  the  plaintiff  himself,  nor  the  Nisi 
Prius  record  in  the  former  action,  was  admissible  in 
evidence,  as  proof  of  an  admission  of  the  facts  stated 
in  the  plea  in  the  former  action,  and  not  denied  by 
the  replication.  Holt  v.  Mters,  9  C.  &  P.  191.  [Abin- 
ger] 

(C)  Judicial  Pboceedikos. 

[See  ante,  (A)  In  general.] 

On  an  indictment  for  perjury,  committed  in  sn 
affidavit  used  in  the  Insolvent  Debtors  Court,  a 
witness  was  called  to  prove  the  practice  of  that  court, 
which  rendered  the  affidavit  necessary.  He  pro- 
duced a  printed  copy  of  certain  rules,  which  he  had 
received  from  the  office  of  the  Insolvent  Debtors 
Court,  but  which  he  had  not  compared  with  the 
original  rules  hanging  up  in  that  court,  and  he  had 
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no  actual  knowledge  of  the  pntctice  independently 
of  that  paper : — Held,  that  this  was  not  siifficient 
eyidence  of  that  practice.  Bex  t.  Koopt,  6  Law  J. 
Bep.  (K.S.)  K.B.  1 14 ;  6  Ad.  &  £.  198 ;  1  N.  &  P.  82S. 

The  defendant  in  the  action  filed  a  bill  in  Chan- 
cery against  the  plaintiff  in  the  action,  who  put  in 
an  answer,  which  being  excepted  to,  and  the  excep- 
tions allowed,  he  filed  an  amended  bill  to  the  an- 
swer, to  which  exceptions  were  also  allowed.  Five 
other  amended  bills  in  succession  were  also  filed, 
in  consequence  of  the  exceptions  taken  to  the  an- 
swers being  in  like  manner  allowed.  The  answer 
to  the  last  amended  bill  was  not  excepted  to : — 
Held,  that  the  defendant,  having  given  in  evidence 
the  first  five  amended  bills  and  answers,  was  not 
bound  to  put  in  evidence  the  last  answer  also. 
Edwards  v.  Glengall,  9  Law  J.  Rep.  (n.s.)  Exch.  65. 

On  the  trial  of  an  action,  when  it  is  proposed  on 
one  side  to  read  an  answer  to  a  bill  in  Chancery, 
if  the  other  side  insist  upon  it,  the  whole  of  the  bill, 
and  not  the  interrogatory  parts  merely,  must  be 
read  in  evidence.  Petmell  v.  Meyer,  8  C.  &  P.  470 ; 
2M.&R.98.  [Tindal] 

A  horse  having  fallen  down  an  old  shaft  of  a 
mine,  and  the  proprietor  of  the  horse  charging  a 
person  who  had  been  in  the  possession  of  a  mine 
near  to  the  spot  with  being  also  in  possession  of  the 
shaft,  the  latter  said,  that  if  a  miner's  jury  were 
called,  and  should  say  the  shaft  was  his,  he  would 
pay  for  the  horse.  A  miner's  jury  was  called,  and 
gave  a  verdict  that  the  shaft  was  his : — Held,  that 
this  verdict,  coupled  with  his  declaration,  was  ad- 
missible in  evidence  against  him  in  an  action 
brought  to  recover  compensation  for  the  loss  of  the 
horse.  Also,  that  as,  on  tlie  face  of  it,  it  did  not 
appear  to  be  an  award,  it  did  not  require  an  award 
stamp.  Si/bray  v.  White,  5  Law  J.  Rep.  (n.s.)  Exch. 
173;  1M.&W.435;  1T.&G.746. 

(D)  Public  iNSTRUMEirrs. 

The  Fleet  registers  of  marriages  are  not  receivable 
in  evidence  for  any  purpose  whatever.  Doe  d.  Daviet 
V.  Gatacre,  8  C.  &  P.  578.  [Patteson] 

Where  in  an  action  of  trespass,  the  matter  in 
issue  was  the  existence  of  an  immemorial  custom 
for  the  parishioners  to  go  through  a  particular 
house  upon  their  perambulation  of  the  parish  boun- 
daries,— Held,  that  entries  in  the  parish  books,  re- 
cording the  fact  that  the  perambulation  has  taken 
place  in  a  particular  line,  were  not  admissible  in 
evidence.  Taylor  v.  Devey,  7  Law  J.  Rep.  (n.8.  )  M.  C. 
11;  7Ad.&£.409. 

By  the  rules  and  orders  of  the  Poor  Law  Com- 
missioners, the  medical  officers  of  every  union  are 
bound  to  keep  a  book,  and  enter  an  account  therein 
of  their  visits  to  the  paupers  under  their  care: — 
Held,  in  an  action  for  a  libel  imputing  negligence 
to  a  medical  officer,  in  which  there  was  a  justifica- 
tion, that  the  plaintilr  could  not  produce  in  evidence 
oitries  made  by  him  in  such  book  of  his  visits. 
Merrick  v.  WakCsy,  7  Law  J.  Rep.  (n.s.)  Q.B.  190;  8 
Ad. 8? £.170;  3N.&P.284;  8C.&P.283. 
.  When  an  ancient  document  purporting  to  be  an 
exemplification,  is  produced  from  the  proper  place 
of  deposit,  but  has  not  at  the  time  of  its  production 
the  g^eat  seal  affixed,  it  is  still  to  be  presumed  that 
it  is  an  exemplification,  and  may  be  read  in  evi- 
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dence  as  such.  Beverley  (Mnyor)  v,  Craven,  2  M.  & 
R.  140.  [Alderson] 

A  document  delivered  out  by  the  registrar  of  the 
Court  of  Chancery,  as  the  order  of  the  Court,  is  the 
original  order ;  and  to  make  it  evidence  it  is  not 
necessary  that  it  should  be  compared  with  any  book 
of  the  orders  of  the  Court  Ludlow  {Mayor)  v. 
Charlton,  9  C.  &  P.  242.  [Gumey] 

On  the  trial  of  a  writ  of  right  between  the  heir- 
at-law  of  the  devisor  and  the  tenant  under  a  devise, 
a  decree  of  the  Court  of  Chancery,  in  a  suit  to  which 
the  heir-at-law  was  no  party,  whereby  the  tenant's 
father,  the  devisee,  had  been  admitted  into  posses- 
sion as  owner,  held  admissible  for  the  collateral 
purpose  of  shewing  that,  at  a  particular  time,  he 
had  been  receiver.  Dames  v.  Lowndes,  8  Law  J.  Rep. 
(n.8.)  C.P.  73 ;  5  Bing.  N.C.  161 ;  7  Sc.  21. 

To  prove  the  extent  of  a  manor,  formerly  one  of 
the  possessions  of  the  duchy  of  Lancaster,  a  docu- 
ment was  tendered  in  evidence,  which  was  produced 
finom  the  duchy  office,  and  purported  to  be  a  survey 
of  the  manor  taken  in  the  reign  of  Queen  £lizabeth, 
before  the  manor  ceased  to  belong  to  the  duchy,  by 
a  deputy  of  the  general  surveyor  of  the  duchy,  upon 
the  oatn  and  presentment  of  the  tenants  of  the 
manor.  No  commission  or  authority  for  taking  tlie 
survey,  was  produced: — Held,  that  it  was  not  ad- 
missible either  as  an  authorized  survey,  or  on  the 
ground  of  reputation.  Evans  v.  Taylor,  7  Law  J. 
Rep.  (n.8.)  aB.  73;  7  Ad.  &E.  6 17;  3N.&P.  174. 

Books  kept  by  the  sessions  clerk  of  a  Scotch 
chapel,  containing  minutes  of  the  kirk  sessions,  and 
other  proceedings  of  the  congregation, — Held,  to  be 
admissible  in  evidence  in  a  suit  between  members 
of  the  congregation.  MiUigan  v.  Mitchell,  7  Law  J. 
Rep.  (n.8.)  Ch.  37 ;  3  M.  &  Cr.  72. 

By  the  law  of  England  the  probate  (and  not  the 
will)  is  the  only  admissible  evidence  in  an  action 
regarding  the  testator's  personal  estate.  Yates  v. 
Thompson,  3  C.  &  F.  569. 

A  survey  taken  by  commission  from  the  Crown, 
when  lord  of  the  demesnes  of  the  manor,  is  admis- 
sible evidence  to  prove  that  the  parcels  therein  men- 
tioned were  parcel  of  the  demesnes.  Dimes  v.  Arden, 
5  Law  J.  Rep.  (n.s.)  K.B.  158 ;  6  N.  &  M.  494. 

A  copy  of  an  entry  in  the  books  of  the  Stamp 
Office  of  payment  of  &e  legacy  duty  is,  under  sect 
27  of  86  Geo.  3,  c.  52,  evidence  of  the  payment  of  such 
duty  for  all  purposes ;  but  such  copy  signed  by  the 
Comptroller  of  the  Stamp  Duties,  and  not  proved 
by  a  witness  who  examined  it  with  the  original,  is 
not  admissible.  Harrison  v.  Berwell,  9  Law  J.  Rep. 
(N.8.)Ch.72. 

(E)  Private  Writings. 

(a)  Deeds. 

As  to  the  admissibility  of  a  fiine  levied  by  the  de-* 
visee  under  whom  the  tenant  claims,  upon  the  objec- 
tions, that  it  should  have  been  specially  pleaded, 
that  it  was  levied  by  a  name  by  which  the  conusor 
was  not  known,  and  that  he  had  not  any  freehold  of 
right  or  by  disseisin  or  intrusion,  see  Doe  d.  Daoies 
V.  Lowndes,  8  Law  J.  Rep.  (n.s.)  C.P.  73 ;  5  Bing.  N.C. 
161;  7Sc.2L 

By  a  marriage  settlement,  lands  were  entailed 
upon  the  children  of  the  marriage.  It  was  made 
with  trustees,  and  the  husband  covenanted  to  deli- 
ver over  the  title-deeds  of  his  estate  to  them.    He 
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kept  both  the  KitlemcDl  ind  the  titk-dccdt,  and 
many  jtan  »ftent»rds  mortgaged  hii  Undi,  aod 
delivered  the  deeds  to  the  mangagee.  Upon  his 
deith,  the  »ettleroent  w»g  foiiDd  and  taken  posae*- 
lion  of  by  an  attorney,  for  (he  heir  of  one  of  the 
tnisleea,  who  vere  boih  dead.  In  an  (jertnmit  by 
the  mortgagee  agamit  the  tauDl  in  uU,  the  deed, 
Ihcn  more  Ihan  thirty  yeara  old,  w»»  prodnced  by 
that  ■nomey  :— Held,  that  it  waa  not  neccwaiy  for 
ihedefendaallo  prove  its  eiecudoQ.  I)ae  d.  Nnle  t. 
Saaplf.  7  Law  J.  Rep.  (s.s.)  aB.  1*0;  8  Ad.  8f  E. 
lil;  3N.&P.20*. 

In  eieclmentithe  defendant,  upon  notice  from  the 
pUindfl;  produced  a  deed:  and  il  waa  proved  that 
the  defendant's  attorney  had  suted,  before  the  trial, 
that  the  defendant  claimed  thnmgh  that  deed:— 
^Held,  that  this  entitled  the  plaintiff  to  put  it  in, 
without  pioiins  the  eieention,  before  the  defen- 
danf.caaewaaopened.  ««orfl«d.  IFUHmit-WU. 
*iM,  4  Ad.  &  E.  S6  :  5  N.  &  M.  43*. 

A  deed  relating  to  the  aame  church,  bronght 
from  the  proper  ciutody,  i«  admiarible  in  evidence 
in  a  «««  hmrrJU  suit  Mr^tk  {BiiJuf)  t,  Hi*- 
e»„/J(,U«.^ij).*C.SF.+W;    10  BK.  M.a.  330. 

Where  a  defendant  leeks  to  obtain  a  copy  of  an 
annuity  deed,  bond,  and  warrant  of  attorney  to 
(ecure  the  payment  of  the  annuity,  he  must  shew 
that  only  one  copy  or  part  of  those  mamuiMnU 
was  made  at  the  tiioe  of  iheii  eieenUoiL  tiiHU  r. 
Smglht.  8  DowL  PC.  490.  ,.        ^      t.- 

If  since  the  eierulion  of  a  deed,  the  rabscribing 
witnUs  to  it  has  become  blind,  a  party  sidng  on  the 
deed  must,  if  «.  e.*  /ac.«  be  pleadei  cdl  the 
subscribing  witness;  and  il  is  not  enough  to  prove 
the  handwriting  of  the  parties  executmg  Ibe  deed 
and  of  the  subscribing  witness.  C™t  OTt-Voat  T. 
FHtk.  9  C.  &  P.  197  i  a  M.  &  a  262.  [Ahmgw] 

(i)  mil*. 

OpinioiM  of  witnesses  aa  to  the  gennineiie»  of 
.1......  _:!(_  I,,  ,  comparison  of  the  fiat  ol  the 

•hed,  with  other  fiata  of  that  officer  of 

t  «.«<:  «Ute.  and  taken  from  the  aame  office,  and 
rvMOii  of  the  writing  not  being  of  the  char»ct^ 

the  paper  of  the  fkhric,  of  the  time  when  it  h^ 

;;  i  IHuK.  N.C.  161 ;  TSc.al 
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.tin  a  'will  of  the  date  of  a  peraon' 
rth,  held  \»  be  ^md/»ri*  evido.™  of  the  age  m 
III  with  rrtrrrni*  to  such  wilL  (  ■!'«■»  »■  «"• 
9M.,  a  V.  S  C.  SO. 

[Si-ef"«<.  t/l  Kntriw.] 

t  family  P*!*"^ 


"tYjis  biiB  i>i'F'»^  from 

itj*.  Wilis,  monu- 

,.  ™  alH^iher  inad- 

S  Law  J.  Ke^  («.»■) 


,  i-haw*  1  "' 


wunlof'heMoreton 
I  ,hun-h,  called 
h  ,,  ,1  ,m  wnu-n  ^-..e  »f  "">  f"""'y 
I  i,l  anil  hw*  iw'iwfy  '"  ""'  ?*"'"' 
,«  hi-ld  r-J  -viilwc*  -jf  P^.'g"*. 

l.li  ha.l  I*"'  »'•*'  '"  l"'"^''- ?■"*  j'j 
',,1.".-.  •"!»  l..K(hulby  whomdid 


not  appear),  were  reeared  aa  erideDce  of  ita  rao- 
tenta.     Slairif  v.  Woiif.  7  Siin.59S. 

The  piaintifia,  in  order  to  prove  that  the  persco 
imder  whom  they  claimed,  was  descended  from 
H  J,  produced  an  old  religion*  book  containing  the 
foUowing  entry— "E  J,  her  book,  19  June  16*0, 
the  gift  of  H  J  her  father."  Il  did  n«  appear  by 
whom  the  entry  waa  made,  but  the  book  contained 
in  other  parts,  entriei  of  the  births  of  other  mem- 
bers of  the  family,  which  were  proved  to  be  in  thtir 
father's  handwrilinff,  and  the  book  had  been  pre- 
served in  the  bmily: — Held,  that  the  finl-men- 
tioned  entry  was  admisnble  in  evidence.  Htod  *. 
Btamrkamp,  6  Sim.  26. 

In  a  claim  of  peerage,  where  there  is  no  patent 
of  erearion,  or  inrolment  of  such  patent,  and  the 
coDtemporaneons  Lords' journals  are  not  in  eiiatence, 
an  old  MS.  book  purporting  to  be  copied  &om  the 
journals  by  an  officer,  whose  duty  it  was  to  pre- 
pare lists  of  peers  present  and  absent,  will  be  re- 
ceived aa  evidence  of  a  peer's  ritting  in  parliament 
A  return  to  a  royal  commission  not  rigned  or 
sealed  by  the  commissionera,  u  not  admissible  to 
prove  any  matter  therein  alated. 

A  pedigree  made  by  a  person  with  a  view  to  a 
•nil  respecting  property,  is  not  receivsble  in  a  cla" 
of  peerage  by  Ms  son  to  prove  his  descent,  DOi 
case  tUted  for  the  opinion  of  counsel  produced  fri 
the  family  papers  of  a  relative  of  the  chimanU 

Entries  in  •  family  missal  are  admitted  aa  evi- 
dence of  births,  deaths,  and  marriages  of  members 
of  the  liunily,  just  like  similar  entries  in  a  family 
bible.  Tfe5ti«  Peerage,  5  C.SF.2S. 
(d)  Zeflerj. 
A  letter  will  be  presumed  to  have  heeii  written  on 
the  day  rat  which  it  bean  date.  GoodHtU  d.  Baktt 
v.*ftf*wii,6LawJ.Rep.(H.8.)  Eich.  209;  2M.S 
W.  853.  .      , 

Letters,  above  thirty  years  old,  and  commg  rrom 
the  proper  custody,  are  adniissible  in  evidence, 
wilhoot  proof  of  (he  handwriting.  Doe  d.  Thoma, 
1  a«««,9LawJ.Ilep.(N.8.)aB.359;  12  Ad.  & 
E.4311  4P.&D.193. 

Letters  addressed  to  a  party  by  those  w;ho  were 
well  acquainted  with  him,  and  who  are  since  de- 
ceased, found  opened,  among  other  papers,  of  the 
perron  to  whom  they  were  addressed  after  his  death, 
to  which  letters  no  answers  were  given,  and  upon 
which,  or  with  refejenee  to  which,  no  act  waa  done 
bv  the  party  to  whom  they  were  addressed,  are  not 
admissible  in  evidence,  as  treatment  by  the  parties 
who  wrote  the  letters,  to  prove  the  sanity  of  the 
nartv  addressed.  Doe  d.  Tat)um  y.  IVrighl,  S  Law 
STlUp.  (N.8.)  K.B.  124 ;  6  N.  &  M.  132.  In  error,  7 
La-J  Rep.  (B.S.)  Each.  3*0;  7  Ad.  &  E.  313;  2N. 
&P.305ii)om.ProcSC.&F.670.      ^    .    _ ,    . 

A  letter  written  by  a  party  is  not  idmiBsible  m 
eridence  in  hia  own  favour,  except  as  a  noUce  or  a 
demand.  ^iciard)Y-frfla*i<"'.SC.&P.221.  [Gur- 

°^A  defendant,  who  puU  in  evidence  a  correspond- 
ence, conaisling  of  several  letters  between  hunselt 
and  the  plainti^  has  a  right  to  give  in  evidence  a 
letter  written  by  him  to  the  plamliff,  in  reply  to 
the  plaintiff's  last  letter,  which  bore  date  on  the  day 
befbre  the  defendant's  letter.  Roe  v.  Day,  7  C.  &  P. 
Where  the  plaintiff  puts  in  eridence  letters  of  the 
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defendant  selected  out  of  a  correspondence,  the  de- 
fendant is  not  entitled  to  put  in  the  intermediate 
letters,  unless  expressly  referred  to  in  those  put  in 
by  the  plaintifE  Sturge  v.  Buchanan,  2  M.  &  R.  90. 
A  prisoner  was  taken  into  custody  at  the  house 
of  his  brother  on  a  charge  of  abduction.  When  he 
was  take^,  a  letter  was  found  in  a  writing-desk  in 
a  room  in  which  he  and  his  brother  were.  The  letter 
was  directed  to  a  person  in  the  neighbourhood  of 
the  prisoner's  late  residence.  The  police-officer  was 
going  to  open  it,  when  the  prisoner  tol^him  it  had 
nothing  to  do  with  the  business  he  had  come  about: 
— Held,  that  the  letter  was  receivable  in  evidence 
on  the  trial  of  the  prisoner  for  the  abduction.  Re- 
gina  V.  Barratt,  9  C.  &  P.  387.  [Parke] 

If,  in  a  case  of  assault,  the  plaintiff's  attorney 
has  written  a  letter  to  the  defendant  asking  an  apo- 
logy, the  plaintiff  is  only  entitled  to  have  so  much 
of  the  letter  read  as  simply  asks  the  apology,  and 
not  any  part  of  it  in  which  the  plaintiff's  attorney 
extols  the  respectability  of  his  own  client;  and  if  in 
the  letter  the  writer  states,  that  he  writes  '*  withqut 
prejudice,"  no  part  of  it  can  be  given  in  evidence. 
Healey  v.  Thatcher,  8  C.  &  P.  888.  [GumeyJ 

The  agent  of  a  plaintiff  wrote  a  letter  to  a  witness 
abroad,  who  had  been  examined  under  a  commis- 
sion. The  agent,  before  Jie  wrote  the  letter,  shewed 
the  draft  of  it  to  the  plaintiff's  attorney,  who  ap- 
proved of  it: — Held,  that  the  draft  of  the  letter  was 
evidence  for  the  defendant,  as  an  act  done,  without 
producing  the  letter ;  but  that  the  answer  written  by 
the  witness  abroad,  and  sent  to  the  plaintiff's  agent, 
was  not  receivable  in  evidence.  Rawlins  v.  Des- 
hrough,  8  C.  &  P.  321 ;  2  M.  &  R.  70.  [Denman] 

A  witness,  who  had  been  examined  on  interro- 
gatories in  a  foreign  country,  stated,  in  one  of  his 
answers,  the  contents  of  a  letter  which  was  not  pro- 
duced : — Held,  on  the  trial  of  the  cause  in  England, 
that  80  much  of  the  answer  as  related  to  the  contents 
of  the  letter  was  not  receivable  in  evidence,  although 
it  was  urged,  in  support  of  its  admissibility,  that 
there  were  no  means,  as  the  witness  was  out  of  the 
jurisdiction  of  the  English  courts,  of  compelling  the 
production  of  the  letter.  Steinkeller  v.  Newton,  9  C. 
&P.31S.  [Tindal] 

Where  a  party  has  given  an  undertaking  to  pro- 
duce his  letter-book  for  the  purpose  of  proving 
certain  letters  written  by  him,  and  copied  by  him 
therein,  the  copies  may  be  read  from  the  book 
without  any  proof  of  the  original  letters  having  been 
actually  sent.  The  letters  are  made  evidence  against 
him,  by  the  mere  fact  of  their  being  transcribed  into 
the  book. 

'  A  letter-book  is  not  to  be  considered  a  single 
document,  so  as  to  compel  a  party,  who  has  read 
certain  letters  from  it,  to  read  the  whole  book ;  or 
even  so  much  of  it  as  is  relevant  to  the  question  at 
issue.  Sturge  v.  Buchanan,  8  Law  J.  Rep.  (n.s.)  Q.B. 
272;  10  Ad.  &E.  598;  2P.&D.573. 

(«)  Receipts, 

As  to  the  admissibility  of  receipts  for  rent,  given 
by  a  devisee  as  owner,  for  the  purpose  of  proving 
ownership  before  the  levying  of  a  fine,  see  Dames  v. 
Lowndes,  8  Law  J.  Rep.  (n.s.)  C.P.  78 ;  6  Bing.  N.C. 
161;  7SC.21. 

A  memorandum  of  the  receipt  of  money  is  ad- 
missible in  evidence,  not  only  to  the  extent  of  prov- 


ing  the  payment  which  it  admits,  and  the  account 
on  which  the  payment  was  made,  but  also  for  the 
purpose  of  proving  the  truth  of  other  statements 
contained  in  it 

By  a  promissory  note,  dated  27th  of  December 
1827,  E  H,  W  D  and  J  H,  jointly  and  severally 
promised  to  pay  to  J  E  300^.  with  lawful  interest  on 
demand.  On  the  note  was  the  following  indorse- 
ment: "  1881,  December  31,  received  of  W  D  the 
sum  of  280/.  on  account  of  the  within  note,  the  300/. 
having  been  originally  advanced  to  E  H. — (Signed) 
J  £."  In  an  action  brought  after  the  deatli  of  J  E, 
by  W  D,  who  had  paid  the  whole  amount  due  on  the 
note,  to  recover  contribution  from  J  H  **  as  a  co- 
surety" : — Held,  that  the  indorsement  was  evidence 
not  merely  that  280/.  was  paid  by  the  plaintiff  to 
J  E,  as  for  a  debt  due  from  £  H  as  principal,  but 
also  of  the  fact  that  the  debt  was  due  from  E  H  to 
him.  Davies  v.  Humphreys,  9  Law  J.  Rep.  (n.s.) 
Exch.  263  ;  6  M.  &  W.  153. 

(/)  Entries. 

In  a  case  of  pedigree,  an  entry  in  the  books  of 
the  Merchant  Tailors  Company,  that  T  C  was  ad- 
mitted a  freeman  of  that  company  by  the  description 
of  ♦*  T  C,  of  S  street,  son  of  J  C  deceased,"  is  re- 
ceivable in  evidence,  not  only  to  prove  the  fact  that 
T  C  was  admitted  a  freeman,  but  that  the  company 
received  him  by  that  description ;  and  entries  of  ad- 
mission to  the  freedom  of  the  city  of  London  are  also 
evidence  in  like  manner. 

Semble,  that  an  examined  copy  of  an  entry  in  the 
Middlesex  registry  of  deeds,  is  secondary  evidence 
of  the  deed,  of  which  it  purports  to  be  the  registry. 
CoUins  V.  Maule,  8  C.  &  P.  502.  [Tindal] 

Accounts  of  a  steward  or  agent  rendered  to  the 
landlord,  containing  entries  of  rent,  and  purporting 
to  be  signed  by  a  clerk  of  that  agent,  are  not  admis- 
sible in  evidence,  as  the  entries  of  a  person  deceased, 
charging  himself  with  the  receipt  of  money;  and  if 
received,  however  great  the  preponderance  of  evi- 
dence may  be,  to  prove  the  fact  for  which  they 
were  put  in,  independent  of  such  inadmissible  evi- 
dence, the  Court  will  grant  a  new  trial,  unless  they 
can  be  convinced,  that  the  documents  improperly 
admitted  did  not  weigh  witli  the  jury;  or  that  the 
verdict,  if  given  the  other  way,  without  reference  to 
the  documents,  would  have  been  against  evidence. 
De  Rutzen  v.  Farr,  5  Law  J.  Rep.  (n.s.)  K.B.  38 ;  4 
Ad.&E.53;  5N.  &M.617. 

A  demised  a  colliery  to  B,  and  B  covenanted  to 
pay,  as  rent,  "one-third  part  of  the  money  that 
should  arise,  be  made,  received,  or  produced  from 
the  sale  of  the  coals,"  and  covenanted  to  keep**  true 
accounts  of  all  coal  daily  raised,  and  to  make  and 
deliver  true  copies  thereof  to  A" : — Held,  that  taking 
the  two  covenants  together,  the  rent  was  to  be  cal- 
culated on  the  amount  of  coals  sold,  and  not  on  the 
amount  of  money  actually  received.  Under  the 
latter  covenant,  D  J,  who  was  the  account-keeper, 
appointed  by  the  persons  who  worked  the  ^  colliery, 
but  who  was  since  dead,  rendered  to  the  plaintiff 
accounts  of  coals  sold  by  him: — Held,  that  these 
accounts  were  receivable  in  evidence  against  tlie 
lessee;  first,  as  being  entries  made  by  D  J,  charg- 
ing himself;  and  secondly,  as  being  admissions 
made  by  the  lessee's  agent  Edwards  v.  Rees,  7  C 
&  P.  340.  [Coleridge] 
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In  ejectment  by  pArish  officers  to  recoTer  a  cottage, 
entrioB  in  the'  books  of  a  deceased  tradesman  of 
charges  for  the  building  of  the  cottage,  which  are 
Ihere  stated  to  have  been  paid  by  the  lord  of  the 
manor,  are  not  admissible  in  evidence  on  the  part  of 
the  defendant  Doe  d.  Haden  v.  Burton,  9  C.  8c  P.  254. 
[Gumey] 

It  is  no  objection  to  the  admissibility  of  an  entry 
by  which  a  deceased  steward  charges  himself,  that 
the  balance  of  the  account  is  in  favour  of  the  stewsrd. 
WiiUams  ▼.  Getwea,  8  C.  &  P.  592.  [Patteson] 

The  entries  in  the  bill  of  costs  of  a  deceased  attor- 
ney, held  to  be  good  secondary  evidence  of  the  exe- 
cution of  deeds.  Sk^ngUm  v.  Wfutekmrst,  7  Law  J. 
Rep.  (m.8.)  Ex.  £q.  65 ;  3  Y.  &  C.  1. 

(jg)  Memorandums, 

Where  a  witness  refreshes  his  memory,  with  re- 
spect to  a  particular  fact,  by  a  memorandum,  it  must 
be  produced.  Howard  v.  Ca^fiefd,  5  Dowl.  P.O.  417. 

To  enable  a  witness  to  use  a  paper  written  by 
himself  for  the  purpose  of  refreshing  his  memory, 
it  must  be  shewn  that  the  paper  was  written  con- 
temporuieously  with  the  transaction  it  refers  to. 
SteinkeUer  v.  Newton,  9  C.  &  P.  813.  [Tindal] 

The  clerk  in  a  solicitor's  office,  when  speaking 
to  £Eu;ts  within  his  own  knowledge,  may  refer  to  the 
**  office  journal"  in  order  to  fix  the  dates  of  those 
facts;  but  cannot  speak  to  fiacts  (not  within  his 
knowledge)  from  entries  in  the  journal,  not  in  his 
own  handwriting.  ButUn  v.  Barry ,  1  Curt  617. 

A  witness  called  to  prove  the  terms  of  a  verbal 
agreement,  stated,  that  ne  was  in  company  with  the 
plaintiff  and  defendant  when  it  was  enterea  into,  and 
referred  to  an  entry  which  he  made  a  few  hours 
afterwards  to  refresh  his  memory.  This  entry  was 
made  by  him  from  a  paper  written  in  pencil  by  the 
plaintiff  during  the  interview  between  the  parties, 
and  read  by  him  to  the  defendant,  as  embodymg  the 
terms  of  their  agreement.  The  defendant  assented, 
but  he  neither  signed  nor  was  asked  to  sign  it,  nor 
was  it  shewn  to  him: — Held,  that  it  was  not  neces- 
sary to  produce  this  paper  as  constituting  the  real 
agreement  Truwhitt  or  Trewhitt  v.  Lambert,  3  P. 
&D.676;  10Ad.&£.470. 

(A)  Other  Writings, 

[See  EccLSSiASTiCAL  Cou&Ts,  White  v.  BeardJ] 

Notes  of  counsel  on  his  brief  at  a  trial  at  law, 
were  admitted  as  evidence  in  a  suit  in  equity.  CatteU 
V.  Corrall,  3  Y.  &  C.  413. 

In  quare  impedit  against  the  Bishop  of  M  to  re- 
cover the  presentation  to  the  church  of  K,  the  ad- 
vowson  whereof  was  claimed  to  be  part  of  the 
temporalities  of  the  bishopric,  a  case  purporting  to 
be  a  case  stated  for  the  opinion  of  counsel  on  the 
part  of  A,  a  former  bishop  of  M,  touching  the  right 
of  presentation  to  that  church,  and  found  in  the 
family  mansion  of  A*s  descendants,  was  held  admis- 
sible as  against  his  successor  in  the  same.  Meath 
(Bishop)  V.  Winehester  (Marquis),  4  C.  &  F.  445 ;  10 
Bli.  N.S.  ^30. 

A  terrier,  without  date,  and  bearing  the  sig- 
nature of  various  persons,  having  no  addition  or 
designation  affixed  to  their  names,  is  admissible  in 
evidence  on  behalf  of  the  vicar,  if  produced  under 
circumstances  shewing  it  to  be  a  genuine  document 
Hail  V.  Farmer,  2  Y.  &  C.  145. 


A  paper  writing  found  among  an  ancestor'arpapers, 
in  the  custody  of  a  stranger  in  blood*  and  not  sigiiad 
by  the  ancestor,  nor  by  any  of  his  fiunily,  is  not  ad- 
missible to  shew  the  state  of  the  family. 

A  funeral  certificate  ttom.  a  manuscript  book, 
entitled  "  Funeral  Certificates  of  the  Nobility,'*  pro- 
duced from  the  Herald's  CoUege,  is  admissible  evi- 
dence of  the  state  of  the  deceased's  family,  and  of 
other  statements  contained  in  it  The  Faux  Peerage, 
5  C.  &  F.  526. 

(F)  Depositions  and  Former  Etidsncs. 

[See  Regina  v.  WUkinson,  post,  (H)  Admissions.] 

A  commission  directed  to  the  Judges  of  a  Court 
at  Hamburgh,  directed  them  to  examine  certain  wit- 
nesses, reduce  their  examinations  into  writing  on 
paper,  and  return  the  same  to  the  Court  of  King's 
Bench.  They  returned  a  copy  of  the  depodtions, 
certified  by  an  officer  of  the  court  to  be  a  correct 
extract: — Held^  that  this  was  not  a  proper  return, 
and  that  the  copy  of  the  depositions  was  not  receiv- 
able in  evidence.  Clay  v.  Stephenson,  6  Law  J.  Rep. 
(n.8.)K.B.211;  7  Ad.  3c  E.  185;  2N.&P.189. 

In  an  issue  £rom  Chancery  between  A  and  B,  de- 
positions produced  in  Chancery  by  B  in  a  suit  of  C 
against  B,  are  inadmissible.  Atkins  v.  Humphries,  i 
M.&R.523.  [Tindal] 

A  cause  was  called  on  for  trial  at  the  sittings  after 
Michaelmas  term,  1837,  and  made  a  remanet  to  the 
sittings  after  the  following  Hilary  term,  in  conse- 
quence of  the  absence  of  a  material  witness,  for  whose 
examination  at  Hamburgh  a  commission  had  been 
obtained  by  the  defendant  The  commission,  haw- 
ever,  did  not  issue  until  the  ensuing  June,  and  was 
not  returnable  until  the  next  Michaelmas  term,  after 
which  the  trial  took  place : — Held,  that  the  deposi- 
tions taken  under  the  commission  were  not  evidence, 
inasmuch  as  it  issued  without  authority,  the  order 
under  which  it  was  granted  implying  that  it  should 
be  returned  at  the  sittings  afler  Hilary  term,  to  which 
the  cause  was  made  a  remangt,  SteinkeUer  v.  Newton, 
9  Law  J.  Rep.  (n.s.)  C.P.  262;  1  Sc  N.R.  148 ;  8 
Dowl.  P.C.  579;  9  C.  &  P.  313. 

Where  the  plaintiff  claimed  to  hold  land  under  A, 
and  on  a  previous  charge  of  malicious  trespass  on 
the  land,  before  the  petty  sessions,  had  called  A  as 
a  witness,  who  however  disproved  the  tenure: — 
Held,  that  the  evidence  of  A  was  admissible  in  evi- 
dence against  the  plaintiff  although  A  was  alive. 
Co/«  V. //<»/%, 3 P. &D. 458;  U  Ad.&E.  807. 

In  cases  where  a  verdict  between  other  parties 
touching  the  same  right  is  evidence,  a  decree  of  a 
court  of  equity  is  equally  so. 

Where  a  decree  of  a  court  of  equity  is  evidence, 
it  is  so  without  putting  in  the  depositions,  although 
they  are  referred  to  in  &e  decree  (in  the  usual  form) ; 
but  if  the  decree  is  given  in  evidence,  either  party 
may  put  in  the  depositions. 

If  a  decree  has  been  put  in,  and  portions  of  it  have 
been  read  at  the  desire  of  the  opposite  counsel,  with 
a  view  of  shewing  its  effect,  it  is  then  too  late  to 
object  to  itsadmissibUity.  Layhum  v.  Crisp,  8  C.  &  P. 
397-  [Abinger,  Parke,  BoUand,  and  Alderson] 

It  is  the  duty  of  a  magistrate  to  return  all  the  dO' 
positions  taken  against  a  prisoner,  and  not  merely 
the  depositions  of  those  whom  he  thinks  proper  to 
bind  over  as  witnesses.  Res  v.  Fuller,  7  C.  &  P.  269. 
[Vaughan] 
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A  priaonei's  tUtementy  on  hit  examination  before 
a  magistrate,  may  be  given  in  evidence,  (if  neither 
the  magistrate  nor  bis  clerk  is  in  court,)  on  proof  by 
a  witness,  who  was  at  the  examination,  of  the  hand- 
writing of  the  magistrate  to  the  depositions  returned 
to  the  Court,  and  also  that  it  was  taken  down  in  writ- 
ing, and  read  to  the  prisoner.  Rtx  v.  Readings  7  C. 
&  P.  649.  [Yaughan  and  Parke] 

Though  a  magistrate  maj  not,  in  legal  strictness, 
be  bound  to  take  down  more  than  is  material  to  prove 
the  felony,  vet,  since  the  passing  of  the  Prisoner's 
Counsel  JBill,  giving  prisoners  the  right  to  a  copy 
of  the  depositions  against  them,  he  ought  to  return 
all  that  was  said  by  the  witnesses  with  respect  to  the 
charge,  as  the  object  of  the  legislature  was  to  enable 
prisoners  to  know  what  they  have  to  answer  on  their 
trial.  lUx  V.  Grady,  7  C.  &  P.  650.  [Denman] 

A  magistrate  is  not  bound  by  law  to  return  all 
that  is  stated  by  the  witnesses  on  a  charge  of  felony, 
but  only  all  that  is  material  to  the  case ;  and  thoughy 
since  the  act  allowing  prisoners  a  copy  of  the  de- 
positions, they  ought  to  contain  what  was  stated,  that 
he  may  know  what  he  has  to  answer,  yet  there  is 
a  difference  between  a  witness  at  the  trial  adding 
to  his  deposition,  and  his  contradicting  it ;  and,  it 
seems,  that  the  chief  object  of  granting  the  prisoner 
the  depositions  was  to  guard  against  an  attempt  at 
such  contradiction.  Rex  v.  Cweney^  7  C.  &  P.  Q%1, 
[Park,  Alderson,  and  Patteson] 

The  reading,  on  the  part  of  the  prosecution,  of  the 
prisoner's  statement,  returned  by  the  magistrate  at 
the  end  of  the  depositions,  does  not  give  the  prisoner 
the  right  to  consider  the  depositions  as  in  evidence 
on  the  part  of  the  prosecution;  though  it  appear 
that  they  are  all  taken  before  the  statement  was 
made ;  but,  if  the  prisoner  wishes  to  have  the  whole 
or  any  particular  part  of  the  depositions  read,  he 
must  read  it  as  his  evidence.  Rex  v.  Pearton,  7  C.  & 
P.  671.  [Recorder] 

Magistrates,  on  the  examination  of  persons  charged 
with  felony,  are  only  required  by  law  to  put  down 
so  much  of  the  evidence  as  is  material ;  but  it  is 
desirable,  that  in  taking  depositions  they  should 
be  extremely  careful  to  make  a  full  statement  of  all 
that  the  witnesses  say,  as,  since  the  Prisoner's  Coun- 
sel Act,  much  time  is  occupied  in  endeavouring  to 
establish  contradictions  between  the  testimony  of 
the  witnesses  and  their  depositions,  as  to  the  omission 
of  minute  circumstances  in  their  depositions,  as  well 
as  in  other  particulars.  Rex  v.  Thomati  7  C.  &  P.  817. 
[Parke] 

A  prisoner's  statements,  taken  down  on  the  ex- 
amination before  the  magistrate,  may  be  proved 
without  calling  either  the  magistrate  or  his  clerk. 

It  is  no  objection  to  the  giving  in  evidence  a 
prisoner's  statement  before  the  magistrate,  that  it  was 
made  in  answer  to  questions  put  by  the  magistrate, 
if  it  was  read  over  to  him,  and  he  said  it  was  correct 
i20xv./2ee«,7C.&P.568.  [Denman] 

The  deposition  of  a  witness  for  the  prosecution, 
who  has  gone  to  sea,  cannot  be  read  in  evidence  on  the 
part  of  the  prisoner  without  consent  on  the  part  of  the 
prosecutor;  but  with  such  consent  it  may  be.  Regma 
V.  Hagan,  8  C.  &  P.  167.   [Bolland  &  Coltman] 

It  was  proved  by  the  magistrate's  clerk  that  the 
deposition  of  a  prosecutor  was  taken  before  the 
magistrate,  in  the  presence  of  the  prisoner,  who  had 
a  full  opportunity  of  cross-examining.    The  depo- 


sition was  4aken  on  the  same  dieet  of  paper  with 
those  of  the  witnesses ;  and  at  the  end  of  that  last 
deposition  were  the  words,  "  sworn  before  me,"  and 
the  magistrate' s  signature.  The  prosecutor  had  died 
before  the  trial: — Held,  that,  on  the  above  facts 
being  proved,  the  deposition  was  receivable  in  evi- 
dence, although  the  magistrate  had  not  put  his  sig- 
nature to  this  particular  deposition.  Regina  v.  0«- 
bome,  8  C.  &  P.  118.  [Coleridge] 

A  was  committed  for  having  received  stolen  iron. 
B  being  committed  as  the  thief ;  B  was  admitted  as 
a  witness  for  the  crown  against  A.  The  counsel  of 
A  applied  to  the  Judge  for  a  sight  of  the  deposition 
which  had  been  returned  against  B,  which  was 
granted.  Regina  v.  fVal/ord,  8  C.  &  P.  767.  [Pat* 
teson] 

In  a  case  affecting  the  life  of  a  party,  it  is  very 
desirable  that  a  magistrate,  who  took  the  depositions 
against  a  prisoner  with  iiis  own  hand,  should  be 
called  as  a.  witness  before  the  depositions  are  read,  to 
prove  the  correctness  of  what  he  took  down ;  but  it 
is  not  absolutely  necessary,  in  point  of  law,  that  he 
should  be  called,  and  the  depositions  may  be  read 
on  proof  of  his  handwriting. 

Where  a  magistrate  returns  with  the  depositions 
that  a  prisoner  was  ewom  and  made  a  statement,  the 
statement  cannot  be  received  in  evidence  against 
him,  although  a  witness  state  that  he  was  not  in 
fact  swom.  Regina  v.  Piketleyt  9  C.  &  P.  124. 
[Parke  &  Bosanquet] 

If  it  be  shewn  that  depositions  were  regularly  re- 
turned by  the  magistrate  to  the  proper  officer,  and 
if  it  be  proved  by  the  latter  that  they  cannot  be 
found  after  diligent  search,  the  prisoner's  counsel 
may  cross-examine  from  copies  of  them,  those  copies 
being  proved  to  be  correct  by  the  magistrate's  clerk. 
Regina  v.  Shellard,  9  C.  &  P.  277.  [Patteson] 

The  depositions  taken  before  the  magistrates 
against  a  prisoner,  cannot  be  read  against  him  where 
the  witness  has  died  since  the  examination,  unless 
the  depositions  in  cross-examination  have  been  cor- 
rectly taken  and  returned  to  the  Court  Deposi- 
tions taken  in  cross-examination  at  a  subsequent 
time  to  those  in  chief,  and  not  signed  by  the  com- 
mitting magistrates,  are  so  irregular  as  to  prevent 
the  whole  depositions  from  being  read  against  a 
prisoner,  and  this,  although  both  are  proved  by  one 
of  the  committing  magistrates  to  have  been  accurately 
taken,  it^^tna  v.  France,  2  M.  &  K  207.  [Alderson] 

Pleadings  and  depositions  and  a  decree  in  a  former 
suit  (the  same  will  being  in  issue)  are  admissible, 
as  shewing  the  acts  of  the  parties  who  had  the  same 
interests  under  the  will  as  the  plainti£  LcrUm  v. 
Kingeton  (Eart),  6  C.  &  F.  269. 

Evidence  was  taken  in  a  cause,  in  which  A  and 
B  were  sole  plaintifis ;  when  the  cause  came  on  to 
be  heard,  it  was  ordered  to  stand  over  for  want 
of  proper  parties,  and  liberty  was  given  to  amend. 
The  plaintiffs  then  amended  their  bill,  by  describing 
themselves  as  suing  on  behalf  of  themselves  and  all 
others  interested : — Held,  that  the  evidence  taken 
before  amendment,  might  be  used  in  the  suit  after 
the  record  had  been  thus  varied.  MUUgan  v.  Mitchell^ 
7  Law  J.  Rep.  (n.8,)  Ch.  87 ;  3  M.  &  Cr.  72. 

Evidence  with  respect  to  a  transaction  between  A 
and  B,  taken  on  behalf  of  B,  in  a  suit  between  B 
and  C,  for  the  purpose  of  asserting  against  C  a  right 
to  property  which  B  claimed  by  virtue  of  that  transo 
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action,  cannot  be  lued  by  D  in  a  suit  to  whicb  B,  C, 
and  D  are  parties,  and  in  which  D  sets  up  both 
against  6  and  C  an  equitable  interest  in  the  pro- 
perty, contemporaneous  with  and  growing  out  of 
the  title  alleged  to  have  been  acquired  by  B. 

A  made  a  voluntary  settlement  of  lands  in  favour 
of  C,  and  afterwards,  under  an  alleged  contract  for  sale, 
conveyed  them  to  B,  who  was  represented  on  the  face  of 
the  conveyance  to  be  a  purchaser  for  value.  B  then 
filed  a  bill  against  C  to  have  the  voluntaiy  settle- 
ment set  aside,  and  his  own  title  to  the  lands  esta- 
blished, and  in  that  suit  examined  a  witness  to  prove 
the  bona  fides  of  the  sale.  D  subsequently  filed  a 
bill  against  B  and  C,  alleging  that  the  sale  was  valid, 
but  that  the  price  was  in  part  paid  out  of  the  monies 
which  belonged  to  D,  and  claiming  a  lien  to  that 
extent  upon  the  lands  purchased.  Finally,  C  filed 
a  bill  against  B  and  D  to  set  aside  the  sale  in  toto, 
on  the  ground  of  its  being  fraudulent  and  collusive, 
and  to  establish  the  voluntary  settlement: — Held, 
that  in  the  last-mentioned  suit  upon  an  issue  directed 
between  C  and  D  to  try  whether  the  purchase-money 
was  bond  fide  paid,  it  was  not  competent  to  D  to  use 
the  deposition  taken  in  the  suit  between  B  and  C. 
Humphrey t  v.  Pemam,  1  M.  &  Cr.  580. 

(G)    REPUTATION. 

[See  ante  (A),  Briscoe  v.  Lomax;  and  (D),  Evans  v. 

Taiflor--post  (H),  Doe  d.  Bam/ord  v.  Barton,  and 

Regina  v.  Bliss.'] 

In  an  action  to  determine  a  public  general  right 
of  way,  a  document  was  produced,  which  was  signed 
by  thirteen  inhabitants  of  the  township,  (twelve  of 
whom  were  dead,)  at  a  meeting  held  to  consider  of 
the  resisting  a  claim  for  repairs  made  upon  the 
township,  in  which  document  it  was  stated,  that 
there  was  only  a  public  foot  and  bridle  road  : — Held, 
adinissible,  as  evidence  of  reputation.  Barraclough 
V.  Johnson,  7  Law  J.  Rep.  (m.8.)  Q.B.  172 ;  8  Ad.  & 
£.99;  3N.&P.233. 

On  the  trial  of  an  indictment  for  the  non-repair 
of  a  public  bridge,  which  alleged  a  liability  ratione 
tenura,  the  defendants  produced  a  record  of  a  pre- 
sentment at  a  sberifTs  tourn,  against  the  Bishop  of 
Lincoln,  in  the  reign  of  £dw.  3,  which  charged  him 
with  the  liability  to  the  repair  of  the  bridge,  which 
he  denied;  and  the  presentment  having  been  re- 
moved into  the  Court  of  King's  Bench,  the  juiy,  on 
the  trial,  found  a  verdict  for  the  bishop,  and  aJso, 
upon  inquiry,  stated,  that  there  was  a  bridge,  but 
that  they  were  ignorant  who  ought  to  repair  it ;  that 
it  had  been  constructed  about  sixty  years  ago,  partly 
from  the  alms  of  the  men  of  the  county,  and  partly 
firom  the  charitable  contribution  of  a  Bishop  of 
Lincoln,  who  was  passing  through  the  county.  A 
privy  seal,  directing  a  grant  of  pontage  to  the  men 
of  £,  which  recited,  that  the  bridge  was  ruinous, 
and  that  no  one  was  bound  to  repair  it,  and  also  the 
grant  of  pontage  itself,  were  produced : — Held,  that 
they  were  properly  received  in  evidence.  Regina 
v.  Sutton,  7  Law  J.  Rep.  (n.s.)  Q.B.  205 ;  8  Ad.  &  £. 
516;  3N.&P.569. 

On  an  issue  to  tiy  whether  a  farm  modus  of 
2L  I9s,  Sd,  was  payable  for  a  certain  farm,  a  former 
occupier  of  the  farm  cannot  be  asked  what  he  has 
heara  his  deceased  father  say  respecting  this  modus, 
although  his  father  had  also  occupied  the  farm ;  be- 
cause this  would  bc^  evidence  of  the  reputation  of  a 


fact     Wells  V.  Jesus  CoUege,  Oxford,  7  C.  &  P.  284. 
[Alderson] 

The  probate  of  a  will  is  not  admissible  to  prove 
declarations  of  the  testator  as  reputation  in  a  ques- 
tion of  pedigree.  Doe  d.  Wild\,  Ormerod,  1 M.  &  R. 
466.  [Alderson] 

(H)  Dbclarations. 

[See  ante,  (C)  Judicial  Proceedings.] 

Proof  on  cross-examination  of  a  detached  state- 
ment made  by  a  witness  at  a  former  time,  does  not 
authorize  proof  by  the  party  calling  him,  of  all  that 
he  said  at  the  same  time,  but  only  of  so  much  as 
can  be  in  some  way  connected  wiUi  the  statement 
proved. 

And,  where  declarations  of  the  party  to  the  suit 
are  given  in  evidence  on  cross-examination  of  bis 
witness,  he  cannot  insist  upon  giving  evidence  of  all 
that  he  stated  not  connected  with  the  subject  of  tliose 
declarations.  Prince  v.  Samo,  7  Law  J.  Rep.  (n.s.) 
aB.  123 ;  7  Ad.  &  E.  627 ;  3  N.  &  P.  139. 

The  declarations  of  a  party  suing  as  a  represen- 
tative of  others  made  before  he  became  such,  are  evi- 
dence.    Smith  V.  Morgan,  2M.  &  R.  257.  [Tindal] 

What  the  wife  of  a  person  charged  with  felony 
says  in  his  presence  and  hearing  is  admissible  in 
evidence  on  the  trial. 

In  an  action  against  the  defendant  as  a  surety,  a 
statement  by  a  witness,  that  an  account,  which  he 
produced,  was  the  copy  of  an  account  admitted  by 
the  principal  debtor  to  be  correct,  and  which,  when 
sent  to  the  defendant,  (the  surety,)  was  also  ac- 
knowledged by  him,  though,  when  served  with 
notice,  he  refused  to  produce  it  at  the  trial,  is  ad- 
missible in  evidence,  ihasmuch  as  sudi  statement 
was  not  received  as  evidence  of  an  admission  made 
by  the  principal  debtor,  and  which,  as  he  was  living, 
should  be  proved  by  himself,  but  was  received  for 
the  purpose  of  identifying  the  ori^nal  account  sent 
to  the  surety,  as  that  which  was  acknowledged  to  be 
correct  by  tlie  principal  debtor.  Ward  v.  Suffield,  8 
Law  J.  Rep.  (n.s.)  C.P.  207 ;  5  Bing.  N.C.  381 ;  7 
Sc.  352. 

The  declarations  of  an  illegitimate  member  of  a 
family  respecting  his  illegitimate  brothers,  are  not 
admissible  as  reputation.  Doe  d.  Bam/ord  v.  Bar- 
ton, 2  M.  &  R.  28.  [Patteson] 

If  A  is  seeking  to  recover  possession  of  a  lease- 
hold house  in  ejectment,  and  it  appear  that  after  his 
lease  was  granted  to  him,  he  became  bankrupt,  he 
cannot,  in  anticipation  of  a  supposed  defence  that 
the  defendant  claims  under  his  assignees,  give  in 
evidence  declarations  of  the  assignees  that  they  have 
no  interest  in  the  lease.  Doe  d.  Colnaghi  v.  Bbtck,  8 
C.&P.464.  [Tindal] 

Where  anything  is  found  in  consequence  of  a 
statement  made  by  a  prisoner,  under  circumstances 
which  preclude  tiie  statement  being  generally  in 
evidence,  such  part  of  it  as  relates  to  the  thing  found 
is  receivable,  and  ought  to  be  proved.  Regina  v. 
Gwild,  9  C.  &  P.  364.  [Tindal  and  Parke] 

On  an  indictment  against  the  owner  of  land,  for 
obstructing  a  highway,  where  the  question  was, 
whetiier  it  was  a  public  or  private  way,  a  witness 
stated  that  a  former  occupier  of  the  land,  over  which 
it  nui«  had  planted  a  willow  tree,  and  was  asked 
what  he  had  said  when  he  so  planted  it,  and  replied 
that  he  said  he  planted  it  to  mark  out  the  boundary 
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of  the  way  as  he  knew  it  when  a  boy : — Held,  that 
this  declaration  was  not  admissible  either  byway  of 
reputation,  or  as  accompanying  an  act,  or  as  made 
against  the  interest  of  tlie  party  making  it,  since  he 
could  not  bind  the  interest  of  his  landlord.  Regina 
V.  Bliss,  7  Law  J.  Rep.  (n.s.)  aS.  4;  7  Ad.  &  E.  550 ; 
2  N.  &  P.  464. 

On  an  issue,  whether  an  insolvent  debtor  had  exe- 
cuted a  certain  deed  before  he  went  to  prison,  with 
a  yiew  to  petitioning  the  Court  for  his  discharge, — 
Held,  that  this  schedule  filed  in  the  court  four 
months  after  he  had  executed  the  deed,  was  not 
admissible  in  evidence,  in  an  action  by  the  assignee 
against  a  party  claiming  under  the  deed.  Peacock 
V.  Harris,  6  Law  J.  Rep.  (n.s.)  K.B.  261 ;  5  Ad.  &  £. 
449 ;  6  N.  &  M.  854. 

A,  the  owner  of  an  estate,  and  B,  his  trustee, 
mortgaged  certain  premises  in  fee,  and  A  afterwards 
devised  all  his  real  estate  to  his  wife  for  life.  After 
his  death,  she,  without  B,  executed  a  mortgage  of 
the  prenaises  devised  to  her  by  a  deed,  which  recited 
the  former  mortgage,  and  obtained  thereby  an  addi- 
tional sum  of  money.  In  an  action  by  B  against 
the  first  mortgagee,  m  which  the  question  was  as  to 
the  parcels  conveyed,  this  deed  of  the  cestui  que 
trust  for  life  was  tendered  in  evidence  for  the  de- 
fendant : — Held,  that  it  was  inadmissible,  because, 
although  it  might  be  a  declaration  against  her  in- 
terest, as  extending  the  premises  contained  in  the 
mortgage,  yet  it  was  also  a  declaration  for  her,  in-  "^ 
asmuch  as  she  thereby  obtained  a  sum  of  money  on 
the  second  mortgage,  and  therefore  could  not  be 
treated  as  against  the  interest  of  the  party  if  she 
were  to  be  so  considered  substantiaUy  the  party  in 
the  cause. 

Whether,  in  an  action  brought  by  a  trustee  in  fee, 
the  declarations  of  the  cutui  que  trust  for  life  against 
the  interest  of  such  party,  ana  also  of  the  remainder- 
man, can  be  received  in  evidence,  quare.  Doe  d. 
Rowlandson  v.  JVainwright,  7  Law  J.  Rep.  (n.8.)  Q.B. 
222;  8Ad.&£.691-,  3N.&P.598. 

Evidence  of  statements  by  witnesses  on  other 
occasions  relevant  to  the  matter  at  issue,  and  incon- 
sistent with  the  evidence  given  by  them  at  the  trial, 
is  always  admissible,  in  order  to  impeach  the  value 
of  their  testimony ;  but  it  is  only  such  statements 
as  are  relevant  that  are  admissible.  And  in  order 
to  lay  a  foundation  for  the  admission  of  such  con- 
tradictory statements,  and  to  enable  the  witness  to 
explain  them,  and  for  that  purpose  only,  he  must 
be  asked  whether  he  ever  said  what  is  suggested  to 
him,  with  the  name  of  the  person  to  whom  or  in 
whose  presence  he  is  supposed  to  have  said  it,  or 
some  other  circumstance  sufficient  to  designate  the 
particular  occasion.  If  the  witness  on  the  cross- 
examination  admit  the  conversation  imputed  to  him, 
there  is  no  necessity  for  giving  other  evidence  of  it ; 
but  if  he  says  he  does  not  recollect,  that  is  not  an 
admission,  and  evidence  may  be  given  on  the  other 
side  that  the  witness  did  not  say  what  is  imputed,  pro- 
vided the  statement  be  relevant  to  the  matter  in  issue. 

If  the  witness  had  made  a  previous  contradictory 
statement  in  writing  on  a  matter  relevant  to  the 
issue,  he  may  be  asked  on  cross-examination  whe- 
ther the  paper  containing  it  is  of  his  handwriting ; 
and  if  he  admit  it,  that  will  entitle  the  other  side  to 
read  it ;  and  if  it  contradicts  the  evidence  of  the 
witness,  he  may  be  called  back  to  explain  it  Crow- 
ley v.  Page,  7  C.  &  P.  789.  [Parke] 


Devise  of  lands  '*  to  J  A,  the  grandson  of  my  said 
brother  Thomas,  his  heirs  and  assigns  for  ever," 
charged  with  the  payment  of  100/.  "to  each  and 
every  of  the  brothers  and  sisters  of  the  aforesaid 
J  A."  The  testatrix's  brother  Thomas  had  two 
grandsons,  each  named  J  A.  But  one  of  these  (the 
lessor  of  the  plaintiff)  had  several  brothers  and 
sisters,  the  other  (the  defendant)  had  only  one  bro- 
ther and  one  sister: — Held,  that  notwithstanding 
this  circumstance,  evidence  of  declarations  by  the 
testatrix,  made  some  months  after  the  date  of  the 
will,  that  she  had  left  the  property  to  the  defendant, 
was  receivable.  Doe  d.  Allen  v.  Allat,  9  Law  J.  Rep. 
(n.s.)  aB.  395 :  12  Ad.  &  £.  451 ;  4  P.  &  D.  320. 

Dying  declarations  in  favour  of  the  party  charged 
with  the  death,  are  admissible  in  evidence.  Rex  v. 
Scaife,  1  M.  &  R.  551.  [Coleridge] 

Dying  declarations,  to  be  receivable  in  evidence, 
must  be  made  under  the  apprehension  and  exjiecta- 
tion  of  immediate  death. 

The  declarations  of  a  child  of  ten  years  of  age  so 
made,  held  receivable.  Regina  v.  Perkins,  2  M.  C.C. 
185 ;  9  C.  &  P.  395. 

On  an  indictment  against  a  prisoner  for  the  mur- 
der of  A  by  poison,  which  was  also  taken  by  B,  who 
died  in  consequence : — Held,  that  B's  dying  decla- 
rations are  admissible.  Rex  v.  Baker,  2  M.  &  R.  58. 
[Coltman] 

In  a  case  of  murder,  it  appeared  that  two  days 
before  tlie  death  of  the  deceased  the  surgeon  told 
her  that  she  waa  in  a  very  precarious  state,  and  that 
on  the  day  before  her  death,  when  she  had  become 
much  worse,  she  said  to  the  surgeon  that  she  found 
herself  mowing  worse,  and  that  she  had  "been  in  hopes 
she  would  have  got  better,  but  as  she  wtu  getting 
worse,  she  thought  it  her  diuty  io  mention  wtoit  had 
taken  place.  Immediately  after  this  she  made  a 
statement : — Held,  that  this  statement  was  not  re- 
ceivable in  evidence  as  a  declaration  in  articulo 
mortis,  as  it  did  not  sufficiently  appear  that  at  the 
time  of  the  making  of  it  the  deceased  was  without 
hope  of  recovery.  Regina  v.  Megson,  9  C.  &  P.  418. 
[Rolfe] 

Where  an  attesting  witness  to  a  written  document 
is  dead,  evidence  of  declarations  made  by  him  sub- 
sequent to  his  attestation  are  not  admissible  to  im- 
peach the  validity  of  the  execution  of  that  document 
Stobart  v.  Dryden,  5  Law  J.  Rep.  (n.s.)  Exch.  218 ; 
1M.&W.615;  1T.&G.899. 

Declarations  made  by  a  testator  are  evidence 
against  a  person  claiming  in  the  character  of  his 
administrator.  Smith  v.  Smith,  7  C.  &  P.  401. 
[Vaughan] 

(I)  Admissions. 

An  admission,  on  the  face  of  one  plea,  cannot  be 
made  use  of  to  prove  or  disprove  another  plea.  But 
where  it  appears,  from  the  whole  conduct  of  a  cause, 
that  a  particular  fact  is  admitted  between  the  par- 
ties, the  jury  have  a  right  to  draw  the  same  conclu- 
sion as  to  that  fact,  as  if  it  had  been  proved  in 
evidence ;  and  to  draw  such  conclusion  as  to  all  the 
issues  on  the  record.  And  the  Court  refused  to 
grant  a  new  trial,  on  the  ground  that  the  Judge  had 
stated  to  the  jury  a  fact  so  admitted  between  the 
parties,  as  being  admitted  on  the  record,  and  applied 
such  supposed  admission  in  support  of  another  issue. 
Stracy  v.  Blake,  1  M.  &  W.  168 ;  1  T.  &  G.  528. 

An  admission  by  the  defendant  of  a  certain  sum 
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being  due,  is  eTidence  to  prove  the  amount  of  the 
debt  under  an  account  stated,  although  a  written 
agreement  respecting  it  has  been  entered  into  be- 
tween the  parties.  Nevthall  v.  HoUy  9  Law  J.  Rep. 
(N.8.)  Exch.  293 ;  6  M.  &  W.  662. 

In  order  to  make  an  admission  of  one  of  two 
defendants  evidence  against  both,  a  community  of 
interest  in  the  subject-matter  of  the  admission  must 
be  previously  shewn.  In  the  case  of  executors, 
therefore,  a  statement  by  one  will  not  bind  the  other, 
unless  it  be  made  upon  a  subject-matter  properly 
within  that  relation.  Fox  v.  Watersj  9  Law  J.  Ilep. 
(M.S.)  as.  329 ;   12  Ad.  &E.  43;  4P.  &D.1. 

A  prisoner,  charged  with  murder,  being  a  few 
days  short  of  fourteen,  was  told  by  a  man  who  was 
present  when  he  was  taken  up,  but  not  a  constable, 
"  Now,  kneel  you  down,  I  am  going  to  ask  you  a 
very  serious  question,  and  I  hope  you  will  tell  me 
the  truth,  in  the  presence  of  the  Almighty;"  pri- 
soner in  consequence  made  certain  statements: — 
Held,  stricUy  admissible.  Rex  v.  fViUi,  1  M.C.C.  452. 

On  the  examination  of  a  prisoner  before  the  ma- 
gistrate on  a  charge  of  felony,  the  magistrate's  clerk 
told  the  prisoner  not  to  prejudice  himself,  as  what 
he  said  would  be  taken  down,  "  and  used  for  him 
or  against  him  at  his  trial"  { — Held,  that  this  was 
an  inducement  held  out,  and  that  the  statement 
was,  therefore,  not  receivable  in  evidence.  Regina 
V.  Drew,  8  C.  &  P.  140.  [Coleridge] 

It  is  no  objection  to  a  prisoner's  statement  made 
before  the  magistrate  being  received  in  evidence, 
that  a  part  of  it  was  in  answer  to  questions  put  by  the 
magistrate.  Rex  v.  Barllett,  7  C.  &  P.  832.  [fiol- 
land] 

One  of  the  terms  imposed  by  a  Judge,  on  allow- 
ing the  venue  to  be  changed,  was,  that  Uie  defendant 
should  admit  the  hand -writing  of  the  attesting  wit- 
ness, on  the  trial  of  that  cause.  The  action,  which 
was  debt  on  bond,  with  a  plea  of  non  est/actumf  was 
tried,  and  a  verdict  obtained,  which  was  afterwards 
set  aside  by  the  Court;  the  oyer  of  the  condition 
was  amended,  and  the  defendant  added  a  plea,  that 
the  bond  had  been  altered  after  execution: — Held, 
that  the  admission  contained  in  the  Judge's  order 
was  binding  on  the  defendant  at  the  second  trisd. 
Langley  v.  Oxford^  5  Law  J.  Rep.  (n.s.)  Exch.  166; 
1M.&W.508;  1T.&G.808. 

The  promissory  note  was  correctly  stated  in  the 
declaration,  and  in  the  notice  to  admit  it  was  also 
correctly  described,  except  that  the  time  of  payment 
was  stated  to  be  on  the  10th  of  October  instead  of 
the  10th  of  November.  The  note  was  produced 
before  the  Judge,  and  the  defendant's  attorney  then 
refused  to  admit  it,  but  afterwards  consented  to  an 
order,  in  which  he  undertook  *'  to  make  the  admis- 
sions 9pec\fied  in  the  notice'* : — Held,  that  this  ad- 
mission was  sufficient,  notwithstanding  the  mistake 
of  October  for  November,  Field  v.  Hemming,  7  C, 
&P.  619.  [Abinger] 

And  a  verdict  having  been  found  for  the  plainti£^ 
the  Court  refused  to  set  it  aside.  S.c.  Field  v.  Flem* 
«if}^,  5Dowl.P.C.450. 

If,  on  a  summons  to  admit  the  handwriting  of 
the  defendant,  his  attorney  refuse  to  admit  it,  and 
the  usual  order  be  made;  the  Judge  at  the  trial 
will  certify  for  the  costs  of  a  witness,  who  is  called 
to  prove  the  handwriting,  if  such  witness,  in  his 
examination  in  chief,  deposes  to  no  other  fact 
Straeeif  v.  Blake,  7  C.  &  P.  404.  [Abinger] 


Under  a  Judge's  order,  the  defendant  called  upon 
the  plaintiff  to  admit,  that  a  copy  of  a  letter,  said  to 
be  written  by  him  to  a  co-defendant,  who  had  suf- 
fered judgment  by  default,  was  a  true  copy;  which 
admission  he  made.  There  was  no  evidence,  beyond 
this  admission,  that  any  such  letter  had  be^n  ever 
sent  by  the  plaintiff^  or  was  in  existence.  A  notice 
to  produce  this  letter  had  been  served  upon  the 
plaintiff; — Held,  under  these  circumstances,  the 
original  letter  not  being  produced,  that  the  defen- 
dant was  not  at  liberty  to  read  a  copy  as  evidence. 
Sharpe  v.  Lamb,  9  Law  J.  Rep.  (n.b.)  Q.B.  185;  11 
Ad.&E.805;  3P.  &D.454. 

Where,  by  a  Judge's  order,  a  copy  of  a  letter  sent 
by  R  to  M,  dated  the  16th  of  December  1836,  was 
ordered  to  be  admitted,  it  is  not  enough  to  put  in 
the  notice  to  admit,  and  the  Judge's  order,  and  to 
put  in  a  copy  of  a  letter  from  R  to  M  of  that  date ; 
but  if  a  witness  also  prove  that  he  was  at  the  Judge's 
chambers  when  the  order  was  made,  and  that  he 
produced  to  the  clerk  of  the  opposite  attorney  the 
copy  of  the  letter  proposed  to  be  given  in  evidence, 
thatis  sufficient  Clayr.  Thackrah  or  Shackeray,  9 
C.&P.47;  2M.&R.244.  [Denman] 

A  deed,  agreed  to  be  admitted  as  a  Judge's  order, 
made  on  a  summons  describing  it  as  a  counterpart, 
cannot  be  objected  to  at  the  trial  as  an  original,  for 
want  of  the  stamp  as  such,  it  being  properly  stamped 
as  a  counterpart  Doe  d.  Wright  v.  Smithy  2  M.  & 
R.7.  [Denman] 

Although,  generally,  the  best  evidence  for  a  liti- 
gant is  his  adversary's  testimony  in  his  favour,  yet 
tills  rule  must  be  qualified,  where  the  evidence  was 
given  in  a  suit,  in  which  the  controversy  was  not 
between  the  same  parties,  or  put  upon  the  same 
footing,  or  where  the  adversary  had  an  interest  in 
giving  the  testimony  in  question.  Touhmim  v.  Gop- 
land,  3  Y.  &  C.  625. 

Although  an  infant  defendant,  instead  of  filing 
the  ordinary  short  answer,  makes  admissions,  and,  in 
order  to  enable  him  to  go  into  evidence,  states  his 
case  at  length,  the  plaintiff  cannot  take  advantage 
of  such  admissions,  but  must  prove  his  case  by 
other  evidence.  Holden  v.  Heam,  8  Law  J.  Rep.  (n.b.) 
Ch.260;  lBea.445. 

There  is  no  difference  as  to  the  extent  of  an  ad- 
mission by  the  payment  of  money  into  court  under 
the  old  practice,  with  a  plea  of  non  aeiumjuit  as  to 
the  remainder,  and  a  payment  of  money  into  court, 
as  pleaded  under  the  new  rule,  with  a  denial  that 
the  plaintiff  sufiered  damage  beyond  the  sum  so 
paid  in,  and  concluding  with  a  verification.  Laeey 
or Luceyy.  fraA'oiu/,6LawJ.Rep.(N.8.)C.P.390;  3 
Biug.  N.C.  841 ;  5SC.49. 

In  an  action  against  the  sheriff,  for  taking  the 
plaintiff's  goods,  an  affidavit  nuide  by  his  officer  on 
an  interpleader  application,  is  admissible  in  evi- 
dence, to  prove  both  his  agency  and  his  declara- 
tions, even  though  the  party  who  swore  the  affidavit 
is  present  in  court  and  is  not  called.  BrickkiU  or 
BrickeU  v.  Hulee,  7  Law  J.  Rep.  (n.s.)  aB.  18 ;  7  Ad. 
&E.454;  2N.8cP.426. 

A  having  made  a  deposit  of  deeds  to  B,  on  an 
equitable  mortgage,  gave  a  schedule  of  the  deeds, 
in  which  he  described  one  as  the  deed  of  C : — Held, 
that  in  an  ejectment  brought  by  B  against  a  person 
who  came  in  under  A,  this  admission  by  A  did  not 
dispense  with  proof  of  the  execution  of  this  deed. 
Doe  d.  Graham  v.  Penfold,  8  C.  &  P.  536,  [Patteson] 
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•  A  magiatrtte  retntned  at  the  end  of  the  deposi- 
tions against  a  prisoner,  in  a  case  of  felony,  **  The 
prisoner,  being  advised  by  his  attorney,  declines  to 
say  anything."  It  appeared  at  the  trial,  that  the 
depositions  had  been  taken  and  signed  by  the^  wit- 
nesses on  the  14th  of  November,  but  that  on  the 
10th  of  November,  minutes  had  been  taken  of  the 
evidence,  and  the  prisoner  had  made  a  statement 
which  was  taken  down  in  writing  by  the  magistrate's 
clerk : — Held,  that  this  statement  might  be  proved 
OR  the  part  of  the  prosecution,  by  Uie  clerk  who 
took  it  down,  as  whatever  a  prisoner  has  said  is 
evidence,  though  the  magistrate  may  have  neg- 
lected his  duty  in  not  retumii^  it  with  the  deposi- 
tions. Regina  v.  WiOtinton,  8  C.  &  P.  662.  [Little- 
dale  and  Parke] 

(J)   SUFFICIBirCT  OF,    AND    P&BSUMFTION 
A&I8INO  F&OM. 

The  evidence  of  one  witness,  corroborated  by  a 
letter  of  the  defendant,  is  sufficient  to  contradict 
the  defendant's  answer.  Keys  v.  WilUamt,  7  Law  J. 
Rep.  (n.8.)  Ex.  £q.  59;  3  Y.  &  C.  55, 

The  testimony  of  one  witness,  though  uncorrobo- 
rated by  circumstances,  is  sufficient  ground  for  a 
decree  of  the  answer  denying  the  fact  upon  belief 
only,  although  the  answer  be  positive,  and  there 
are  no  other  means  of  contradicting  the  fkct  Hughet 
▼.  Gamer,  2  Y.  &  C.  328. 

Upon  a  bill  filed  by  a  creditor  to  enforce  a  judg- 
ment of  twenty-eight  years'  standing,  the  pUuntifl^ 
in  Older  to  rebut  the  presumption  that  the  judg- 
ment had  been  satisfied,  gave  evidence  of  the  insol- 
vency of  his  debtor  during  the  greater  part  of  that 
period : — Held,  that  such  evidence  would  not  avail 
the  plaintiff  against  the  unexplained  fact  of  his  not 
having  sooner  attempted  to  ioSoree  the  judgment^ 
and  that,  to  obtain  relief  in  equity,  he  was  bound, 
under  the  circumstances,  to  shew  to  demonstration 
that  the  judgment  had  not  been  satisfied.  Oreerfett 
V.  Oirdlestone,  7  Law  J.  Rep.  (n.8.)  Ex.  £q.  42 ;  2 
Y.  &  C.  662. 

Evidence  that  property  is  situate  on  the  sea 
shore,  between  a  sea-side  town  and  the  sea,  and  has 
not  been  assessed  to  the  poor-rates  of  the  parish  in 
whieh  the  town  is  situate,  is  slender  evidence  of  its 
not  being  within  such  parish.  Perrottv,  Brytmt,  6 
Law  J.  Rep.  (n.8.)  Ex.  £q.  26 ;  2  Y.  &  C.  61. 

In  a  suit  to  cariy  into  execution  the  trusts  of  a  deed 
for  the  payment  of  debenture  creditors,  a  creditor 
who  proved  the  execution  of  the  debenture,  of  the 
search  for  and  loss  of  the  original,  and  of  an  ex- 
amined copy,  was  admitted  to  the  benefit  of  the 
deed.     Donegal  {Marquis)  v.  SaU,  8  BIL  853. 

Where  on  a  motion  to  take  the  bill  off  the  file,  on 
the  ground  that  the  plaintiff  was  not  alive  in  1839, 
when  the  suit  was  mstituted,  the  affidavit  in  sup- 
port thereof  stated,  that  the  plaintiff  went  to 
America  in  1824,  and  had  not  since  been  heard  of 
by  the  defendant  No  direct  evidence  was  pro- 
dneed  by  the  other  side  that  the  plaintiff  was  livmg, 
nor  the  date  of  any  letter  from  him  since  1827 : — 
Held,  that  the  circumstances  affi>rded  sufficient 
groond  of  suspicion  to  direct  i^  reference  to  the 
Master  as  to  that  fact  Howe  v.  Maclean,  9  Law  J. 
Rep.  (n.8.)  Ex.  Eq.  1. 

Affidavits  made  by  A,  a  deceased  partner,  in  a 
suit  between  him  and  the  committee  of  a  fonner 
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partner,  who  had  become  lunatic,  in  which  he 
alluded  to  an  understanding  between  himself  and 
B,  the  continuing  partner,  which  in  some  instances 
had  been  acted  upon,  that  the  advances  made  to  the 
customers  of  the  two  continuing  partners,  A  and  B, 
should  be  repaid  before  any  portion  of  the  monies 
paid  by  those  customers  should  be  applied  in  pay- 
ment of  the  debts  of  the  prior  firm  of  A,  B  and  C, 
were  held  not  sufficient  proof  of  such  an  agreement 
in  a  contest  between  B  and  the  executors  of  A. 

An  agreement  by  a  continuing  partner,  upon  taking 
a  new  partner,  to  bring  a  large  amount  of  good 
debts  into  the  firm,  affords  a  strong  inference  that 
be  did  not  intend  to  waive  the  rule  in  Clayton*s 
case,     Toulmin  v.  Copland,  3  Y.  &  C.  625. 

A  claim*  for  3,000^  as  the  purchase-money  for 
an  alleged  beneficial  equitable  interest  in  certain 
land,  the  non-existence  of  which,  except  as  a  trustee 
for  a  Mr.  W,  was  denied  by  the  answer,  and  counte- 
nanced by  letters  produced  by  the  defendant,  was 
held  not  to  be  sufficiently  proved  by  a  written  me- 
morandum as  follows — "  When  the  title  to  the  P 
estate  is  perfected,  and  the  same  shall  be  regularly 
conveyed  to  me  by  all  the  parties,  I  will  be  account- 
able to  you  for  3,000/.,  upon  receiving  a  proper  re- 
lease from  you  and  Mr.  W."  Staley  v.  King,  3  C.  & 
F.  131;  8Bli.N.s.716. 

Evidence  of  a  payment  in  lieu  of  tithes  was  given, 
extending  as  far  back  as  the  reign  of  Charles  I.  Still 
more  ancient  documents  relating  to  the  same  parish, 
andamongthem  the  Ecclesiastical  Survey  of  Henry  8, 
made  no  mention  of  such  payment: — Held,  that 
under  these  circumstances,  an  allegation  that  such 
payment  existed  before  the  time  of  legal  memory, 
was  nol{supported.  Graoes  v.  Fisher,  3  C.  &  F.  1  ;  8 
Bli.  N.8. 937. 

Semble — ^That  the  receipt  of  poundage  is  evidence 
of  a  conversion  by  the  sheriff  Garland  v.  Carlisle, 
4C.&F.693;  11  B1LN.8.42L 

The  mere  non-payment  of  tithes  is  not  a  sufficient 
answer  to  a  claim  of  tithes  made  by  a  lay  impropri- 
ator. 

From  evidence  of  right  to  tithes  of  all  kinds,  in  a 
lay  impropriator,  up  to  a  given  time,  and  of  percep- 
tion of  the  com  tithe  since  that  time  by  another 
party,  a  jury  may,  if  it  think  fit,  infer  a  grant  of  all 
the  tithes  by  the  first- mentioned  impropriator  to 
such  latter  party,  who  is  therefore  at  liberty,  in  sup- 
port of  his  right  to  the  hay  tithe,  to  give  in  evidence 
leases  of  that  and  all  other  tithes  from  the  presumed 
grantor.  Andrews  v.  Drever,  3  C.  &  F.  314;  9  Bli. 
N.S.471. 

(K)  Presumption. 

Husband  and  wife,  after  living  together  for  ten 
years,  and  having  one  child,  agreed  to  separate. 
They  accordingly  afterwards  lived  apart,  but  within 
such  distance  as  afibrded  them  opportunities  of  sex- 
ual intercourse,  the  husband  not  being  impotent : 
— Held,  that  the  presumption  of  law  in  favour  of 
legitimacy  of  a  child  begotten  and  bom  of  the  wife 
during  the  separation,  may  be  rebutted,  not  only  by 
evidence  to  shew  that  the  husband  had  not  sexual 
intercourse  with  her,  but  also  evidence  of  their  con- 
duct, such  as  that  the  wife  was  living  in  adultery ; 
that  she  concealed  the  birth  of  the  child  from  the 
husband,  and  declared  to  him  that  she  never  had  such 
child;  that  the  husband  disclaimed  all  knowledge 
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of  the  child,  and  acted  up  to  his  death  as  if  no  such 
child  was  in  existence;  and  also,  that  at  the  wife's 
death,  her  paramour  aided  in  concealing  the  child, 
reared  and  educated  it  as  his  own,  and  left  it  all  h^s 
property  by  his  wilL  Morris  y.  Da»i€$,  5  C.  &  F.  163. 

(L)    CONTBSSIONS. 

On  a  prisoner  being  taken  before  a  magistrate  on 
a  charge  of  forgery,  the  prosecutor  said,  in  the  hear* 
ing  of  the  prisoner,  that  he  considered  the  prisoner 
as  the  tool  of  O,  and  the  magistrate  then  told  the 
prisoner  to  be  sure  to  tell  the  truth :  upon  this  the 
prisoner  made  a  statement : — Held,  that  this  state- 
ment was  receivable  in  evidence.  Rex  v.  Covrtf  7 
C.  &  P.  486.  [Littledale] 

A  witness  stated,  that  a  prisoner  charged  with 
felon3r  asked  him  if  he  had  better  confess,  and  the 
witness  replied  that  he  had  better  not  confess,  but 
that  the  prisoner  might  say  what  he  had  to  say  to 
him,  for  it  should  go  no  further.  The  prisoner  made 
a  statement: — Hdd,  that  it  was  receivable  in  evi- 
dence on  the  trial.  Res  v.  Thomas^  7  C.  &  P.  345. 
[Coleridge] 

There  is  a  difference  of  opinion  among  the  Judges, 
whether  a  confession  made  to  a  person  who  has  no 
authority,  after  an  inducement  held  out  by  that  per- 
son, is  receivable  in  evidence.  Rexy,  Spencer,  7  C. 
&P.776.  [Parke] 

It  is  the  opinion  of  the  Judges,  that  evidence  of 
any  confession  is  receivable,  unless  there  has  been 
some  inducement  held  out  by  some  person  in  autho- 
rity. 

'  If  a  person  not  in  any  office  or  authority,  hold  out 
to  an  accused  party  an  inducement  to  confess,  this 
will  not  exclude  a  confession  made  to  that  person. 

Where  the  house  of  Mr.  L  had  been  on  fire,  and 
the  prisoner,  a  female  servant  there,  was  sent  for 
into  the  parlour,  where  Mr.  L,  a  person  not  in  au- 
thority, m  the  presence  of  Mrs.  L,  held  out  sn  in- 
ducement to  the  prisoner  to  confess  respecting  the 
fire,  Mrs.  L  expressing  no  dissent: — Held,  that  a 
confession  made  after  this  was  not  receivable,  as  the 
inducement  must  be  taken  as  if  it  had  been  held  out 
by  Mrs.  L,  who  was  a  person  in  authority  over  the 
prisoner.  Reglna  v.  Taylor,  8  C.  &  P.  733.  [Patte- 
son] 

A  confession  obtained  from  a  servant  through 
hopes  and  threats,  held  out  by  the  wife  of  the  master 
and  prosecutor,  is  inadmissible.  Rexv,  Upehurch,  1 
M.  C.C.  4«5. 

^  The  confession  of  a  girl  fifteen  years  old,  occa- 
sioned by  many  applications  by  the  prosecutor's 
rdations  and  neighbours,  amounting  to  thread  and 
promises,  held  not  receivable.  Rex  v.  Simpson,  1 
M.  C.C.  410. 

^  A  constable,  upon  apprehending  a  prisoner,  asked 
him  what  he  bad  done  with  the  tap  he  had  stolen 
from  the  prosecutor's  premises,  and  then  said  to 
him,  **  You  had  better  not  add  a  lie  to  the  crime  of 
theft :" — Held,  that  a  confession  made  to  the  con- 
stable was  not  receivable  in  evidence.  Rex  v.  Shep*- 
kerd,7C.&V,B79,  [Gasc^ee] 

A,  being  in  the  custody  of  a  constable  on  m  charge 
of  felony,  was  taken  by  faiim  to  an  inn.  While  there, 
the  innkeeper,  in  the  hearing  of  the  constable,  held 
out  an  inducement  to  him  to  confess ;  and,  in  the 
hearing  of  the  constable,  he  made  a  confession  to 


the  innkeeper,  which,  at  the  trial,  the  constable  was 
called  to  prove. 

Semble — ^that  it  was  not  receivable  in  evidence. 
Rex  V.  Pountney,  7  C.  &  P.  302.  [  Aldeison] 

On  the  trial  of  an  indictment  for  rape,  it  was  pro- 
posed to  put  in  the  depositions  of  each  of  the  pri- 
soners, taken  on  oath  at  the  inquest  held  on  the 
party  alleged  to  have  been  ravished.  It  appeared 
that  each  of  the  prisoners  was  in  custody  at  the  in- 
quest, and  that  each  was  asked  if  he  wished  to  make 
a  statement,  and  said  that  he  did.  The  Judge  re- 
ceived the  statements  in  evidence,  but  said  he 
would  reserve  the  point,  if  it  should  become  neces- 
sary.    Regina  v.  Otosn,  9  C.  &  P.  83.  [Williams] 

(M)  Confidential  Communications. 

Communications  from  a  party  in  a  suit  to  his 
solicitor  with  reference  to  die  suit,  are  privileged 
communications^    Lloyd  v.  Lloyd^  2  Curt  262. 

A  defendant  is  not  bound  to  disclose  communica- 
tions which  have  taken  place  between  him  and  hu 
professional  adviser,  pending  or  with  reference  to 
the  litigation. 

This  exemption  from,  discovery  does  not  extend 
to  communications  made  pending  a  suit,  between  a 
defendant  and  persons  not  standing  in  the  relation 
of  legal  advisers  to  the  defendant  Storey  v.  LenanXf 
6  Law  J.  Rep.  (n.8.)  Ch.  99;  1  K.  341. 

Letters  written  by  a  client  to  his  attorney,  are 
privileged  communications ;  and,  although  they  may 
contain  matter  necessary  for  the  proof  of  the  plain- 
tiff's case,  the  Court  will  not  enforce  their  publiea- 
tion.  Harvey  v.  Kirwan,  7  Law  J.  Rep.  (n.8.)  Ex. 
Eq.  50. 

The  test  of  whether  a  communication  by  a  party  in 
a  cause  to  his  attorney,  is  privileged  or  not,  is  whe- 
ther it  is  necessary  towards  the  carrying  on  of  the 
suit:  if  it  is  necessary,  it  becomes  privileged. 

Where  to  an  action  for  work  sad  labour,  for  suing 
out  an  execution  against  C,  tiie  defence  was,  that 
the  plaintiff,  an  attorney,  had  been  employed  by  B, 
and  not  by  the  defendant : — Held,  that  the  plaintiff's 
agent,  an  attorney,  might  be  asked  whether  the 
plaintiff,  on  introducing  B  to  him,  had  not  stated, 
that  he  (the  plaintiff)  had  been  employed  by  B  to 
sue  out  execution  against  C ;  and  that  this  was  not 
a  privileged  communication.  OiUard  v.  Bates,  9 
Law  J.  Rep.  (n.s.)  Exch.  171 ;  6  M.  &  W.  ^7 ;  8 
DowL  P.C.  774t 

All  the  knowledge  which  an  attorney  acquires 
upon  being  consulted  by  his  client,  and  which  he 
would  not  have  acquired,  but  for  such  consultatioBi 
he  is  prevented  from  disclosing. 

Where  an  attorney  had  been  consulted  by  his 
client,  respecting  a  certain  document,  he  was  not 
allowed  to  say,  against  the  interest  of  his  client^ 
whether  it  was  stamped  at  the  time  he  saw  it,  though 
it  did  not  appear  that  the  stamp  was  the  subject  on 
which  he  was  consulted.  Wheatky  v.  WUUaimsj  5 
Law  J.  Rep.  (n.s.)  Exch.  237  ;  1 M.  &  W.  533. 

A  solicitor  will  not  be  allowed  to  disclose  in  whose 
possession  or  custody  a  particular  document  is,  eft 
when  or  where  he  saw  the  same,  if  he  came  to  the 
knowledge  of  the  fact  inquired  after,  in  the  course 
of  confidential  communications  with  his  client,  in 
his  professional  capacity.  Coisum  v.  Ortan,  9  Law 
J.  Rep.  (n.8.)  Ch.  268. 

A  person  being  desirous  of  raising  money  on 
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mortgage,  to  pay  off  a  previous  mortgage  debt,  ap- 
plied to  an  attorney  to  adyance  the  money,  and  ob- 
taSoed  for  Mm  an  abstract  of  the  title,  and  an  in- 

Section  of  the  title  deeds,  from  the  mortgagee: — 
eld,  in  an  action  of  ^ectment  against  the  mortgagee, 
that  the  abstract  thus  delirered,  and  the  information 
thus  obtained  by  the  attorney,  were  privileged  com- 
munications, of  which  he  ought  not  to  be  ulowed  to 
ghre  evidence,  to  impeach  tlM  defendant's  title,  and 
estaUiah  that  of  the  lessor  of  the  plaintiff.  Doe  d. 
Peter  v.  Waikku,  6  Law  J.  Rep.  (s.s.)  C.P.  107 ;  3 
Bing.  N.C.  421 ;  4  Sc.  156. 

Tbe  question  iu  the  cause  being,  whether  a  bank- 
rupt had  deposited  a  lease  as  a  security  for  a  debt, 
before  or  after  an  act  of  bankruptcy,  his  attorney,  to 
whom  he  had  applied  to  raise  him  some  money,  was 
not  allowed  to  state  whether,  at  the  time  of  tlut 
application,  he  produced  the  lease.  Turquand  v. 
Kmgki,  6  Law  J.  Rep.  (n.s.)  Exch.  4 ;  2  M.  &  W.  9g. 

A  case  for  the  opinion  of  counsel  stated  in  the 
answer  to  have  had  reference  to  the  matters  in  ques- 
tion in  the  cause,  and  to  have  been  submitted  to 
counsel  after  the  several  matters  in  dispute  in  the 
cause  had  arisen,  and  to  have  borne  reference  thereto, 
was  held  to  be  privileged ;  and  that  the  defendant 
was  not  bound  to  produce  it,  though  it  was  prepared 
before  the  suit  was  commenced.  Nia*  v.  the  North' 
em  Sf  Eastern  Railway  Companpf  7  Law  J.  Rep.  (n.8.) 
Ch.  142,  and  170;  2  K.  76;  3  M.  &  Cr.  S65. 

Confidential  communications  between  solicitor 
and  client,  in  a  suit  to  carry  into  effect  an  in- 
denture fbr  the  benefit  of  the  client's  creditors, — 
Held  not  to  be  privileged,  the  solicitor  having  taken 
upon  himself  the  office  of  trustee  under  such  inden- 
ture.    PrUduxrd  v.  Fouiket,  C.P.C.  14. 

Communications  between  a  client  and  his  profes- 
sional advisers,  made  through  an  unprofessional  per- 
son, are  privileged,  if  the  employment  of  such  third 
person  was  necessary. 

Letters  and  papers  alleged  to  be  the  channels  of 
communication  ordered  to  be  produced. 

A  case  stated  for  the  opinion  of  counsel,  with  the 
opinion  thereon,  on  behalf  of  the  defendants,  after 
the  institution  of  the  suit,  and  relating  to  the  rights 
and  interests  of  the  defendants  in  the  subject-mat- 
ter thereof^  not  ordered  to  be  produced.  Bunhwry  v. 
Bunhary,  9  Law  J.  Rep.  (n.8.)  Ch.  1 ;  2  Bea.  173. 

A  defendant  declined  answering  certain  matters, 
stating,  that  he  was  present  at  die  time  they  oc- 
curred, as  the  solicitor  of  the  other  defendants,  and 
that  he  had  acquired  his  information  solelv  and  only 
from  the  fSact  of  his  being  present  at  the  tmne  in  his 
capacity  of  solicitor: — Held,  on  appeal,  that  the  de- 
fendant, not  having  also  shewn  that  the  circum- 
stances were  such  as  to  make  the  communication 
privileged,  was  bound  to  answer  more  fully. 

Principles  upon  which  some  communications 
are  privileged.  Z)e«&oroiffAv.JZawJiM#,7LawJ.  Rep. 
(n^.)  Ch.  171 ;  3  M.  &  Cr.  616. 

It  is  a  question  for  the  jury,  whether  a  charge  of 
felony  is  made  under  such  circumstances,  and  to 
such  persons,  as  will  make  it  a  privileged  commu- 
nication. 

Therefore,  where  the  defendant,  suspecting  that  a 
felony  had  been  committed  by  the  plaintiff,  men- 
tioned the  circumstances  to  the  postman,  to  whom 
he  applied  to  discover  her  residence ;  and  again,  in 
the  presence  of  the  postman  and  of  two  females,  by 


whom  the  plaintiff  was  searched :  an  action  of  slander 
having  been  brought, — Held,  that  the  Judge  was 
wrong  in  directing  the  jury  to  find  for  the  plaintiff, 
on  the  ground  that  these  were  unauthorized  commu>- 
nioations.  P<u^mor«v.£<n0rmc«,  9  Law  J.  Rep.  (n.8.) 
aB.  137;  3P.&D.209;   llAd.&£.S80. 

A  had  forty- five  years  ago  inclosed  a  piece  of 
ground  from  die  waste,  and  built  a  cottage  on  part 
of  it ;  he  died  twenty-nine  years  ago,  and  after  that 
his  widow  and  daughter  lived  on  the  premises  till 
the  death  of  the  former,  a  month  before  the  trial. 
The  mother  went  to  B  (who  was  neither  an  attorney, 
nor  pretended  to  be  one)  to  ask  him  to  make  a  con- 
veyance of  the  property,  and  B  wrote  to  a  relation 
of  his,  who  was  an  attorney,  and,  on  receiving  his 
answer,  informed  the  mother  that  she  could  not 
convey:  —  Held,  not  a  privileged  communication. 
Doe  d.  Pritekard  v.  Jauncey,  6  C.  &  P.  99.  [Cole* 
ridge] 

A  declaration  on  a  cheque  on  a  banker  stated,  that 
the  plaintiff  drew  his  cheque  on  W  &  Co.,  and  de- 
livered it  to  B  L,  who  transferred  it  to  the  plaintiff 
The  defendant  pleaded,  1st,  that  the  cheque  was 
given  to  B  L  as  the  nominal  value  of  counters,  to 
play  at  an  imlawful  game,  as  B  L  knew,  and  that 
before  the  plaintiff  took  the  cheque  he  had  notice  of 
the  premises ;  and  2nd,  a  similar  plea,  in  which,  in- 
stead of  an  averment  of  notice,  it  was  averred  that 
the  plaintiff  gave  no  value  for  the  cheque.  Replica- 
tion denying  the  notice,  and  stating  that  the  plain- 
tiff gave  a  good  consideration  for  the  checque.  For 
the  defendants  the  plaintiff's  attorney  was  called, 
who  was  also  the  attorney  of  B  L : — Held,  that  he 
might  be  asked  where  he  last  saw  B  L,  and  whether 
he  I  had  ever  seen  B  L  and  the  plaintiff  together ;  but 
that  he  could  not  be  asked  whether  he  had  ever  seen 
the  cheque  in  B  L's  possession.  Bingham  v.  StatUey, 
9  C.  &  P.  374.  [Denman] 

(N)  Notice  to  pboouce. 

On  the  plea  of  payment  of  a  promissory  note,  it 
is  not  necessary  for  the  defendant's  case,  that  the 
note  should  be  produced  on  the  trial,  or  notice  given 
to  the  plaintiff  to  produce  it  Shearm  v.  Bumard,  8 
Law  J.  Rep.  (M.a.)  Q.B.  261 ;  10  Ad.  &  £.  693 ;  2 
P.  &  D.  666. 

Assumpsit  against  the  drawer  of  a  cheque  on  a 
banker.  Plea,  that  the  amount  for  which  the  cheque 
was  drawn  was  illegally  won  at  play;  and  issue 
thereon.  Unless  notice  has  been  given  to  produce 
the  cheque,  the  plaintiff  is  not  bound  to  produce  it 
Beed  v.  Gamhle,  6  N.  &  M.  433. 

In. an  action  against  a  surety,  he  is  not  entitied 
to  demand  of  the  plaintiff  inspection  of  a  deed,  by 
which  time  is  said  to  have  been  given  to  the  priur 
cipal  debtor,  but  to  which  deed  the  surety  is  no 
party.  A  notioe  must  be  given  to  produce  it  in  die 
ordinary  way.  Smith  v.  Winter^  7  Law  J.  Rep.  (M.a.) 
Exch.  79;  3M.&W.809;  6  Dowl.  P.C.  336. 

The  answer  of  W  &  H  to  a  bill  in  equity,  filed  by 
a  third  person,  stating  that  'W  had  conveyed  a  re- 
version to  H,  is  evidence  against  H,  that  he  has  done 
so ;  and  if  the  answer  refers  to  a  deed,  that  makes  no 
difference,  and  notice  to  produce  the  deed  is  not 
necessary.  Aehmore  v.  Hardy,  7  C.  &  P.  601.  [Pat- 
teson] 

In  an  action  for  shooting  a  dog,  brought  against 
the  owner  of  a  plantation  and  his  gamekeeper,  it 
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appeared  that  in  the  plantation  in  which  the  dog 
was  shot  there  was  fixed  on  a  pole  a  board  on  whicn 
was  painted,  **  AU  dogs  found  trespassing  on  this 
plantation  will  be  shot :" — Held,  that  a  copy  of  that 
which  was  painted  on  the  board  might  be  giren  in 
evidence,  without  notice  to  produce  the  original 
board.  Bartholomew  ▼.  Siephent,  8  C.  &  P.  728. 
[Patteson] 

If  in  trespass  for  seising  and  detaining  a  dog,  the 
defendant  refuse  to  produce  the  dog  (under  notice) 
during  the  examination  of  the  plaintiff's  witnesses, 
he  wul  not  be  allowed  to  produce  it  afterwards,  for 
the  purpose  of  invalidating  the  testimony  of  those 
witnesses.    Lewity.Hartky,7C.&¥.¥>6,  [Abin- 

Notice  to  produce  an  agreement  served  upon  the 
defendant's  attorney  at  five  o'clock  on  the  commis- 
sion day  of  the  assizes, — Held,  too  late,  the  attor- 
ney having  then  left  home  for  the  assize  town,  which 
was  nine  miles  distant  from  his  office,  and  the  oppo- 
site party  refusing  to  furnish  him  with  a  convey- 
ance.    Oeorge  v.  Thompsonf  4  DowL  P.C.  656. 

A  notice  to  produce  a  tradesman's  books  served 
upon  the  plaintiff's  attorney  at  seven  o'clock  of  the 
evening  previous  to  the  day  of  trial,  is  too  late. 

If  a  rule  is  moved  without  affidavits,  none  can  be 
used  in  answer  to  it  Atkint  v.  Meredith^  4  Dowl. 
P.C. 65S, 

A  cause  was  tried  at  the  assizes  on  a  Monday,  the 
oommission  day  being  on  the  Thursday  before.  A 
paper  was  called  for  under  a  notice  to  produce,  which 
was  served  on  the  Saturday  before  the  triaL  The 
attomies  on  whom  the  notice  to  produce  was  served, 
and  also  the  party  who  was  their  client,  lived  in  the 
assize  town : — Held,  that  the  service  of  the  notice 
to  produce  was  not  too  late,  and  that  the  question  in 
such  oases  is,  whether,  under  all  the  circumstances, 
reasonable  notice  has  been  given.  Firkin  v.  Ed- 
wards, 0  C.  &  P.  478.  [Williams] 

A  notice  to  produce  a  letter  from  the  defendant 
to  the  plaintiff  was  served  on  the  plaintiff's  attomev 
at  a  quarter  before  nine  on  the  night  before  the  triaL 
1 1  was  a  letter  on  the  subject  of  the  promissory  note, 
on  which  the  action  was  brought,  and  was  an  an- 
»wi*r  to  a  letter  ftom  the  plaintiff  to  the  defendant 
on  the  same  subject : — Held,  that  the  notice  to  pro- 
ducf  was  served  too  late.  Hoit  v.  MierSf  9  C.  &  P. 
Itfl.  [Ablngerj 

A  notice  to  produce  served  on  the  party  himself 
a  woi«k  before  tlio  trial,  is  in  sufficient  time,  although 
he  liAN  employed  an  attorney  in  the  cause. 

A  good  aorvice  of  a  notice  to  produce  on  a  party 
In  ttie  oauHo,  is  not  invalidated  by  a  subsequent  bad 
si*rvirp  on  the  attorney.    IIughe$  v.  Budd,  8  DowL 

v.c.nu. 

I  n  A  town  OS  use,  a  notice  to  produee  a  paper  which 
would  ho  In  the  hsnds  of  the  opposite  attorney,  was 
Ai'iviul  St  eight  t«.M.  on  the  evenmg  before  the  trial 
At  liJM  oHU'e,  on  one  of  his  clerks,  who  had  Uie 
iiiNitsgPtnent  of  the  esuie  i — Held,  that  the  service 
WN«  not  Um  Iste,  and,  the  paper  not  being  produced, 
iiiM*oti(lnry  evldonee  wan  given  of  its  contents.  Gi6- 
f,i,ttii  V.  hfwrfl,  IM'.  *  V,  634.  [  Gumey] 

A  iiMlhii  (I)  produee  In  a  town  cause,  se^ed  the 
iiVMiiliiKhelnrf  the  IiIhI  nt  the  rt^nidenoe  of  the attor- 
iM'V,  iMii  \tt\v  Cot  (he  Attorney  to  communicate  with  his 
illfiil,  U  iHd  in  time  tu  let  In  Neeondary  evidence. 
ilffiH¥  V.  timt^if,  V  M.  M  K.  Ml^  |  Dcnman] 


A  nodce  to  produee  "  all  and  every  letters  written 
by  the  plaintiff  to  the  defendant,  relating  to  tiie 
matters  in  dispute  in  the  action,"  is  sufficiMit  to  let 
in  secondary  evidence  of  a  particular  letter,  though 
it  do  not  specify  the  date  of  such  letter.  Jacob  v. 
Zetf,  2  M.  &  R.  83.  [Patteson] 

In  an  action  for  work  and  labour  a  notice  to  pro- 
duce *'  all  accounts  relating  to  the  matters  in  ques- 
tion in  this  cause"  is  sufficient  to  let  in  secondary 
evidence  of  an  account  of  work  done,  g^ven  by  the 

Slaintiff  to  the  defendant,  without  sp^ifying  it  by 
Bte  or  otherwise.    Rogers  v.  CuttoMoe,  2  M.  &  It 
179.  [Denman] 

(O)  Recitals. 

A  and  wife,  seised  (in  right  of  the  wife)  of  two 
estates,  M  and  F,  by  deeds  of  1792,  purporting  an 
absolute  sale,  released  the  same  to  O  in  fee,  and 
covenanted  to  levy  a  fine  to  the  uses  of  the  deed, 
which  was  levied  accordingly  in  1793.  By  deeds 
of  July  1798,  A  and  wife  conveyed  M  alone  to  O  in 
fee,  and  covenanted  that  the  fine  of  1793,  and  all 
other  fines,  &c.  should  enure  to  the  uses  of  this 
second  deed.  This  deed  was  executed  by  all  the 
parties,  but  no  other  fine  was  levied.  It  appeared 
that  O  did  not  take  possession  of  M  till  the  execu- 
tion of  this  deed.  By  another  deed,  of  November 
1798,  reciting,  that  the  transaction  of  1792  was  a 
mortgage,  and  that  it  had  been  discovered  that  the 
wife's  interest  in  F  was  for  life  only,  and  that  part 
of  the  mortgage  debt  was  satisfied  by  the  convey- 
ance of  M,  and  that  the  remainder,  vrith  a  further 
sum,  was  to  be  the  value  of  the  wife's  interest  in  F, 
A  and  wife  conveyed  to  O  the  wife's  life  estate  in  F. 
This  deed  was  not  executed  by  O,  though  he  en* 
tered  under  it  On  the  death  of  the  wife  in  1834, 
F,  with  the  deed,  was  given  up  to  her  son.  On  a 
bill  filed  by  the  heir  of  the  wife,  after  the  death  of  A, 
in  1836,  agiunst  the  devisee  of  O,  to  recover  the 
estate  of  M,  either  absolutdy  or  by  way  of  redemp- 
tion,— It  was  held,  that  as  O  never  signed  the  deed 
of  November  1798,  though  he  entered  imder  it,  the 
recitals  therein  were  not  eonclmnve  evidence  against 
him,  60  as  to  contradict  the  conveyance  of  1792, 
which  was  absolute  upon  the  face  of  it  Seem,  if  he 
had  signed  it  TuU  v.  Owen,  9  Law  J.  Rep.  (k.s.) 
Ex.  £q.33;  4Y.&C.192. 

(P)    AolflSSIBLB  WITH  REFBESNCS  TO  THB 

Plbadings. 

Where  a  modus  is  laid  with  exceptions,  it  may 
be  proved  by  witnesses,  some  of  whom  speak  to  a 
general  modus,  and  others  to  the  exceptions. 

A  second  set  of  depositions,  taken  upon  the  same 
interrogatories,  by  a  witness,  were  rejected.  Nadow 
V.  Bamett,  1 Y.  &  C.  164. 

Upon  a  bill  for  an  account,  evidence  to  shew  on 
which  side  the  balance  is,  cannot  be  used  at  the 
hearing.  Knehell  v.  WkUe,  5  Law  J.  Rep.  (N.a.)  Ex. 
£q.98;  2Y.&C.15. 

Vhere  facts  not  founded  on  allegations  in  the  bill 
are  introduced  into  affidavits  in  support  of  an  appli- 
cation for  a  receiver,  the  Court  will  disregard  them; 
and  a  defendant  acts  properly  in  not  answering 
them.     Dawton  v.  YaUs,  1  Bea.  301. 

Under  a  general  charge  of  notice,  in  a  bill  to 
which  purohase  for  value  without  notice  might  be 
pleaded,  evidence  of  particular  facts  and  conversa- 
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tioBft  may  be  giTen.    Bu^u  v.  Owrner,  2  Y.  &  C. 
828. 

A  plaintiff  in  quart  impedit,  after  tracing  his  title 
through  varioiu  steps,  and  aTerring  the  death  of  W, 
who  had  been  shewn  to  be  a  joint  tenant  with  plain- 
tiff of  a  term  of  years  in  an  advowson,  alleged, 
"whereupon  and  whereby  the  plaintiff  became,  and 
still  is  possessed  of  the  said  advowson,  as  of  an  ad- 
TOWscA  in  gross  for  the  remainder  of  the  said  term 
so  theretofore  granted."  The  defendant  pleaded  that 
he,  as  bishop  of  M,  was  seised  of  the  adTOWson  in 
gross,  in  right  of  his  see;  without  this,  that  the 
plaintiff  was  possessed  of  the  advowson  in  manner 
and  form  as  the  plaintiff  alleged : — Held,  that  a  fine 
of  the  advowson  in  question,  levied  in  1  Jac.  2,  by  one 
whose  estate  the  plaintiff  had,  was  not  admissible  in 
eridence  under  this  or  any  similar  issue.  MetUh 
{Bitkop)  ▼.  Winehut9r  {Marqweta),  4  C.  &  F.  445 ;  10 
BlLN.a.  330. 

Declarations  and  admissions  made  by  the  plaintifi^ 
not  stated  in  the  pleadings,  are  not  admissible  in 
eridence.     Copland  t.  roa^mtii,  1  West,  164. 

Septble — ^That  though  a  bill  charges  that  the  de- 
fendant Imew  certain  facts,  evidence  of  his  admis- 
sions cannot  be  read,  unless  the  bill  charged  that  he 
made  admissions.  Margeriton  v.  Saxton,  1  Y.  &  C. 
625. 

A  bill  was  filed  in  consequence  of  a  claim  to  a 
liind  made  by  a  defendant  The  defiendant,  in  his 
answer,  disclaimed  all  right  to  the  fund,  but  stated 
certain  facts  as  the  ground  for  his  not  being  ordered 
to  pay  the  costs  of  the  suit  The  plsintifis  entered 
into  evidence,  by  which  they  falsified  those  state- 
ments. The  Court  held,  that  they  were  justified  in 
so  domg,  and  ordered  the  defendant  to  pay  the  costs 
of  the  suit    Deaeom  v.  Deacon,  7  Sim.  878. 

ETidence  cannot  be  received  of  admissions  by  a 
party,  if  they  are  not  properly  put  in  issue  by  the 
pleadings,  so  that  he  may  have  an  opportunity  of 
contradicting  theuL   Jnsten  v.  Chambers,  6  C.  8c  F.  1. 

A  bill  of  exceptions  tendered  to  the  direction 
given  by  the  Judge  to  the  jury  set  forth  the  plead- 
ings and  evidence,  and  then  referred  to  a  lease,  part 
of  which  was  inserted  by  way  of  extract  The  judg- 
ment of  the  Court  on  the  bill  of  exceptions  having 
been  brought  up  by  writ  of  error  to  this  house,  the 
counsel  for  the  pUuntiff  in  error  proposed  to  read 
a  part  of  the  lease  not  extracted  in  the  bill  of  excep- 
tions:— Held,  that  they  wen  not  at  liberty  to  do  so. 
Gaboey  v.  Baker,  5  C.  &  F.  187. 

Whero  a  declaration  states  a  charge  of  voluntary 
waste,  evidence  of  a  permissive  waste  is  not  admis- 
sible. Martin  v.  Giiham,  7  Law  J.  Rep.  (n.8.)  Q.B. 
U;  7Ad.&£.840;  2N.&P.868. 

(Q)  Hakdwbxting. 

[See  Ecclesiastical  Courts— ^mi/,  (S)  Secondary 

and  ParoL] 

Assumpsit  against  the  drawer  and  indorser  of  a 
bill  of  exchange.  Plea,  denying  the  drawing  and 
indorsement  At  the  trial,  a  witness  for  the  plaintiff 
stated,  that  he  had  received  letters  from  the  defen- 
dant's place  of  business,  in  the  same  handwriting  as 
that  in  which  the  bill  was  drawn  and  indorsed.  An 
ofier  to  the  defendant  to  compromise,  after  action 
brought,  was  also  proved.  For  the  defence,  three 
witnesses  swore  positively  that  the  writing  was  not 
the  defendant's: — Held,  that  though  the  three  wit- 


nesses for  the  defence  rebutted  the  infinenee  that 
the  writing  upon  the  bill  was  the  defendants s,  yet 
the  ofier  to  compromise  was  evidence  reeognizmg 
the  hsndwriting  upon  the  bill,  whether  that  of  the 
defendant  or  of  some  other  person,  sufficient  to  go 
to  a  jury.     HarSng  v.  Jones,  1  T.  &  0. 188. 

If  a  subscribing  witness  cannot  be  found  after 
diligent  inquiry,  evidence  of  his  handwriting  is  ad- 
missible the  same  as  if  he  wero  dead ;  and  it  is  not 
neoessaiY  to  shew  that  his  absence  is  caused  by  col** 
lusion  with  the  other  psrty. 

If  a  witness  who  is  called  to  prove  a  person's 
handwriting,  states  that  he  has  seen  die  person  sign  his 
name  once,  and  believes  the  handwriting  to  be  his, 
that  is  evidence,  though  slight,  to  go  to  the  juiy  of 
the  handwriting.  WiUman  v.  WorraU,  8  C.  &  P.  880. 
[Alderson] 

Where  several  documents  are  in  evidence  in  the 
cause,  some  of  which  are  admitted  to  be  the  hand- 
writing of  A,  and  othen  are  disputed,  they  may  be 
handed  to  the  jury  for  them  to  judge,  by  compari- 
son of  hands,  whether  the  disputed  documents  are 
the  handwriting  of  A  or  not 

But  it  is  not  admissible  for  a  plaintiff  or  defen- 
dant to  prove  the  handwriting  of  a  party  (whose 
handwritmg  is  in  dispute)  to  particular  documents, 
which  in  themselves  are  not  evidence  in  the  cause, 
and  to  hand  those  documents  to  the  jury  for  them  to 
institute  such  a  comparison.  Doe  d.  Perrin  or  Perrey 
V.  Newton,  6  Law  J.  Kep.  (n.s.)  K.B.  1 ;  5  Ad.  &  £. 
814;  IN.&P.l. 

On  a  question  as  to  the  genuineness  of  hand- 
writing, a  witness,  who  has  been  examined  as  to  his 
opinion  and  belief  respecting  it,  cannot,  on  cross- 
examination,  be  asked  his  opinion  as  to  the  genuine- 
ness of  another  document  in  the  handwriting  of  the 
supposed  writer,  such  document  not  being  in  evi- 
dence for  other  purposes  in  the  cause.  Gr^fits  v. 
Ivery  or  Ivory,  9  Law  J.  Rep.  (k.8.)  Q.B.  49 ;  1 1  Ad. 
&E.322;  3P.  &D.  179. 

In  ejectment,  to  try  the  validity  of  a  will,  one  of 
the  attesting  witnesses  having  sworn  that  the  signa- 
ture to  the  will  was  in  his  handwriting,  also  admitted 
certain  other  signatures  then  shewn  to  him  to  be 
his.  A  person  skilled  in  the  knowledge  of  hand- 
writing, having  never  seen  the  attesting  witness 
write,  nor  corresponded  with  him,  examined  these 
different  signatures,  and  on  the  next  day  having  de- 
clared that  he  had  by  such  examination  acquired  a 
knowledge  of  the  character  of  the  handwriting,  was 
asked,  whether  he  believed  the  attestation  to  be 
genuine,  but  the  Judge  at  the  trial  reAised  to  allow 
the  question  to  be  answered: — ^Held,per  Lord  Den- 
man,  C.J.,  and  Williams,  J.,  that  the  evidence  was 
improperly  rejected;  per  Patteson,  J.,  and  Cole- 
ridge, J.,  that  it  was  not  admissible.  Doe  d.  Mudd 
V.  Suekermore,  7  Law  J.  Rep.  (n.s.)  Q.B.  38  ;  6  Ad. 
&E.708;  2N.&P.16. 

If,  in  an  action  on  a  bill  of  exchange,  the  ques- 
tion be,  whether  the  acceptance  be  that  of  the  de- 
fendant or  not,  the  jury  will  be  allowed  to  look  at 
leCten  written  bv  the  defendant  on  the  subject  of 
the  bill,  and  which  are  in  evidence  in  the  cause. 
Eaton  ^GervU,SC.&F,27B»  [Gnmey] 

On  the  trial  of  an  action  on  a  promissory  note,  in 
which  the  question  is,  whether  the  defendant  had 
indorsed  it  or  not,  the  pkintiff^s  counsel  will  not 
be  allowed  to  give  in  evidence  a  number  of  other 
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Dotes  bearing  the  defendant's  nndonbted  aignatnw^ 
with  a  view  of  having  tlie  jury  compajre  the  band- 
writing  of  those  signatures  with  the  indorsement  of 
the  notes  in  question ;  and  the  jury  will  not  be  al- 
lowed to  compare  anything  with  the  indorsement, 
except  documents  otnerwise  evidence  in  the  case, 
Bromage  v.  Rieef  7  C.  &  P.  548.  [Litdedale] 

(R)  Practicb  (in  Equity). 

An  appointment  under  a  power,  requiring  it  to 
be  attested  by  witnesses,  cannot  be  proved  vwd  soes 
at  the  hearing.     Brace  v.  Bliek,  7  Sim.  619. 

On  motion  to  dissolve  an  injunction,  the  answer 
was  read  as  an  affidavit  of  a  fact,  and  an  affidavit 
admitted  to  contradict  the  answer  upon  that  iact 
Janstm  v.  SohrU,  6  Law  J.  Eep,  (s.&)  Ex.  £q.  75 ;  2 
Y.  &  C.  127. 

Where  a  matter  is  referred  back  to  the  Master, 
he  is  at  liberty,  without  special  order,  to  receive 
further  evidence  thereon.  CoUrtll  v.  Watkvu,  1  Bea. 
866. 

Where  it  is  referred  back  to  a  Master  to  review 
his  report,  he  is  at  liberty  to  receive  further  evidence. 
Twuford  V.  TraU,  8  M.&  Cr.  645. 

A  company  of  proprietors  of  iron- works  having 
instituted  a  suit  to  set  aside  the  contract  under  which 
they  had  purchased  the  works  of  the  defendant,  and 
the  decree  having  directed  an  inquiry  as  to  the  net 
profits  made  by  the  company, — it  was  held,  that  it 
Was  competent  for  the  defendant  to  exhibit  interro- 
gatories before  the  Master,  for  the  purpose  of  ascer- 
taining in  what  manner  the  company,  who  had  been 
some  years  in  possession,  had  managed  the  concern, 
without  setting  forth  any  specific  atate  of  fects. 
Small  V.  Atiufood,  6  Law  J.  Rep.  (n.s.)  Ex.  £q.  80 ; 
2Y.&C.  101. 

Before  a  defendant  can  move  to  enlarge  publica*> 
tion,  he  must  serve  his  co-defendants  as  well  as 
the  plaintiff  with  notice  of  the  motion.  Brydget  v. 
Br(^Ut  9  Sim.  648. 

(S)  Secondary  and  Pakol. 

[See  Contract,  Ellis  y,  Thomptonff,  151 — anle  (A) 
In  general,  and  (N)  Notice  to  produce.] 

Extrinsic  evidence  is  admissible  to  prove  the 
facts  on  which  the  presumption,  that  a  party  in- 
tended to  put  himself  m  loco  parentU  depended; 
and  the  declarations  of  the  party  alleged  to  have  put 
himself  in  that  situation,  are  also  admissible  for  the 
samv  purpose. 

If  the  presumption  of  law  against  double  portions, 
provided  by  a  person  in  loco  parentis,  be  attempted 
to  be  rvbutted  by  parol  evidence,  it  may  be  sup- 
port4id  by  evidence  of  the  same  kind.  Powys  v. 
Mannfitldt  7  Law  J.  Rep.  (u.s.)  Ch.  9;  3  M.  &  Cr.  859. 

J^^xirlnslo  evidence  is  inadmissible  to  create  a  case 
of  (< lection  under  a  will. 

'i'he  inUntlon  of  disposing  must  appear  from  the 
will,  and  the  wl II  alone.  Clementeon  v.  Gaudy,  5  Law 
J.  JUp.(N.».)tMi.260|  IK. 509. 

J^rtfSfly  to  A,  in  satisfaction  of  all  claims  which 
nhii  tti«n  had  or  might  have  upon  the  estate  at  tea- 
(atrU'n  drc«iMs«(  legatee  having  a  claim  against  tes* 
la  ir\%,  MS  exiuiutrlx  of  a  deceased  party, •but  no 
ti  <lior,  psrol  «v1(1puc«  of  that  fact  was  refused.  Dixon 
v  /^am»tmt  2  Y.  ^  C.  500. 

Qu^m  whi'lhtff,  on  an  application  for  an  in- 
JiiiM  l;<rfi  by  !*••«•  Iv  restrain  his  lessor  from  Utev' 


mgthea^y'MMagywiwrtysparblewdcaeeiai 
sible  where  the  lessee's  case  icatod  diiefly  as  certain 
plana.  Sqtdrer.  C<ai9MJ;6LawJ.Repu(a.8.)Ch. 
41;  lM.&Cr.459. 

Where  an  attomey'a  clerk  is  called  opon  to  pro- 
duce an  tnstrament  known  to  have  been  in  his  pos- 
aeasion,  and  to  which  he  was  the  attesting  witneaa, 
and  he  refuses  to  do  so,  alleging  that  the  document 
is  out  of  his  possession,  and  in  Uiat  of  his  employei^ 
— qu^re,  can  aeooiMbry  evidence  be  given  of  the 
eontento  of  the  deed  7  BmtUUlck  v.  Omt^^  7  Law  J. 
Ilep.(i|.a.)C.P.217;  4Bing.N.C.411;  6Sc209. 

In  an  action  against  the  defendant  on  a  contract 
to  convey  sizty-siz  sheets  of  wool  from  Boston  to 
Leeds,  tlurty-three  sheets  of  which  were  to  be  deli* 
vered  at  Leeds,  the  other  thirty-three  to  be  left 
there  for  the  purpose  of  being  forwarded  to  Brad- 
ford, averring  as  a  bneach  the  not  taking  proper  and 
reasonable  care  of  the  wool,  the  plainti^  in  order 
to  prove  the  contract,  produced  a  delivery  note, 
given  to  the  captain  of  the  vessel,  relating  to  thirty- 
tibree  sheets  of  the  wool,  but  did  not  produce  that 
which  related  to  the  other  thirty-three  sheets,  nor 
give  testimony  to  account  for  its  non-production,  so 
as  to  admit  secondary  evidence: — Held,  that  as  the 
contract  was  entire,  snd  there  was  reason  to  believe 
that  the  second  delivery  note  contained  the  terms  of 
the  contract  as  to  the  delivery  of  the  second  thirty- 
three  sheets,  the  note  rtiould  have  been  produced, 
or  its  absenoe  accounted  for,  so  as  to  admit  second- 
ary evidence;  and  as  neither  was  done,  the  rule  for 
entering  a  nonsuit  was  made  absolute.  Thompson 
T.  Trairis,  9  Law  J.  Rep.  (v.8.)  C.P.  70;  8  Sc  85. 

Where,  on  the  sale  of  an  estate  to  a  pajrty,  it  ap- 
peared that  a  feoffinent  was  handed  over  to  him  aa 
part  of  the  title-deeds  of  the  estate,  and  which  he 
nad  been  in  possession  of  ever  since,  together  with 
the  estate: — Held,  that  such  party  could  not  be 
oonaidered  otherwise  than  as  claiming  under  tiie 
feoffment,  and  that  it  was  competent  to  the  adverse 
party,  after  notice  given  to  produce  the  feoffinent, 
to  give  secondary  evidence  of  it  by  an  abstraot, 
without  calling  the  attesting  witness  to  the  feoffinent, 
and  without  proof  of  livery  of  seisin.  Doe  d.  Amo- 
hndson  v.  Wamwright,  6  Law  J.  Rep.  (n.s.)  K.B.  &5 ; 
5Ad.&£.520;  1N.&P.8. 

By  the  Dutdi  law,  which  is  in  force  at  Java,  the 
parties,  upon  entering  into  a  charter-par^,  go  before 
a  notary  public,  who  writes  the  contract  in  his  book, 
which  the  parties  sign,  and  he  makes  out  copies 
either  at  that  time,  or  when  requested,  which  he 
delivers  to  them.  In  the  courts  in  Holland,  these 
copies  are  received  as  evidence;  but  at  Java  the 
original  book  must  be  produoed: — Held,  in  an 
action  upon  a  charter-party  entered  into  at  Java, 
that  such  copies  were  not  receivable  in  evidence, 
either  on  the  ground  of  the  notary  being  a  public 
officer,  whose  duty  it  was  to  deliver  out  copies  to  the 
parties,  or  of  his  beiog  their  sgent,  by  whose  acts 
they  had  agreed  to  be  bound.  Brown  v.  TkonUm^ 
6  Law  J.  Rep.  (n.s.)  K.B.  82 ;  6  Ad.  &  £.  185 ;  1 
N.  &  P.  889. 

Where  on  the  examination  before  the  magistrate 
of  persons  charged  with  felony,  the  magistrate's 
clerk  in  taking  down  the  prisoner's  statements  had 
left  a  blank  where  either  of  the  prisoners  had  men- 
tioned the  name  of  another  of  the  priscmers,  the 
Judge  at  the  trial  would  not  allow  these  blanks  to 
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be  floppKed  br  parol  evidence.    Rigimt  v.  M^tm,  S 
C.&F.605,  [Patteson] 

The  contents  of  a  document  refused  to  be  pro- 
duced after  notice,  cannot  be  proved  by  the  produc- 
tion of  a  copy  of  a  copy  of  the  document  The  first 
copy  ought  to  be  produced.  BveriHgkamY.  RtmndeU, 
2M.&IL188.  [Alderson] 

Ddei^dant  being  indebted  to  plaintiff  in  150IL, 
and  being  employed  by  T  to  perfonn  work,  for 
which  he  was  receiving  a  per-oentage,  wrote  an  order 
to  T,  to  pay  plaintiff  150JL  out  of  the  first  monies 
due  to  daen&nt  Afterwards  being  indebted  to  B 
in  997iLf  he  executed  a  deed  reciting  the  above  facts, 
assigning  and  transferring  to  B  such  sums  as  then 
were  or  should  become  due  to  him,  defendant,  from 
T,  in  trust,  first  to  pay  plaintiff  the  15<M^,  and  se- 
condly to  retain  the  residue  towards  payment  of  the 
WIL^  with  covenants  that  he  should  not  receive  the 
money,  nor  revoke,  &c.,that  he  had  right  to  assign, 
had  not  encumbered,  and  for  tVirther  assurance. 
Defendant  afterwards  received  150iL  from  T,  and 
plaintiff  sued  him  for  money  had  and  received,  and 
on  an  account  stated : — Held,  that  the  plaintiff  was 
entitled  to  give  secondary  evidence  of  the  order,  upon 
proof  of  a  hmd  fid9  search  for  the  original  among 
plaintifl^s  papers  only.  And  that  such  secondary 
evidence  was  frimished  by  a  paper,  admitted  W 
defendant's  attorney  to  be  a  true  copy  of  an  affidavit 
sworn,  but  not  filed,  by  defendant  in  proceedings 
against  another  party,  such  paper  stating  the  order 
to  hare  been  written  by  defendant,  and  setting  it  out, 
tiMKigh  no  evidence  was  given  that  the  attorney  had 
compared  the  paper  wiu  the  original  affidavit  or 
order: — Held,  also,  that,  on  such  secondary  evi- 
dence it  must  be  presumed  that  the  order  was  pro- 
perly stamped.  PooUy  v.  Hoodwin,  4  Ad.  &  £.  94 1 
fi  N.  &  M.  466. 

In  an  action  upon  an  agreement  for  not  deliver- 
ing possession  of  a  public-house,  and  oertsinoottagesi 
let  at  a  yearly  taking,  thereto  belonging,  on  a  par- 
ticular day,  on  an  issue  joined,  that  it  was  agreed 
between  the  parties  that  die  defendant  should  not 
oause  the  tenants  to  quit  the  cottages,  but  that,  on 
the  plaintiffs  completing  the  agreement,  the  tenants 
should  attorn  to  him  and  become  his  tenants,  and 
that  the  plaintiff  discharged  the  defendant  from 
giving  actual  possession;  it  appearing  that  the 
plaintiff  knew,  at  the  time  of  executing  the  agree- 
ment^ that  the  cottages  were  let  to  yearly  tenants, 
and  ^at  he  did  not  require  actual  possession  of  those 
cottages  to  be  deliver^  to  him  untQ  a  quarter  before 
twelve  at  night  on  the  day  on  which,  by  the  agree* 
ment,  the  possession  of  the  premises  was  to  be  de- 
livered : — Held,  that  it  was  righUy  left  to  the  jury 
to  say  whether,  under  these  circumstances,  it  was 
not  the  intention  of  the  parties  that  actual  possession 
should  be  given  on  that  day  of  the  pubUc-honse 
only,  and  that,  from  that  time,  the  tenants  of  the 
cottages  should  be  considered  as  tenants  to  the 
]riai]£ff  Pakner  v.  Ttmpk^  6  Law  J.  Rep.  (n.8.) 
K.B.92;  6N*&M.159. 

If  the  manuscript  of  a  handbill,  published  by 
order  of  a  defendant,  be  given  in  evidmiee,  a  witness 
wiU  be  allowed  to  prove  that  he  received  a  number 
of  the  printed  copies  of  it  from  the  defendant^  with- 
out tliese  copies  being  produced. 

By  a  private  act  of  parliament,  certain  church 
trustees  were  to  enter  their  proceedings  in  a  book, 


which  was  made  evidence,  and  by  the  same  act 
persons  aggrieved  by  the  rates  might  appeal  to  the 
trustees,  but  the  appeals  were  not  required  by  the 
act  to  be  in  writing: — Held,  that  parol  evidence 
might  be  given  of  the  fact  of  an  appeal,  but  not  of 
what  the  trustees  did  there.  Begina  v.  Murphy,  8 
C.&P.297.  [Coleridge] 

Proof  by  a  father  that  his  son,  who  had  parted 
from  him  on  bad  terms,  had  enlisted  in  the  1 1th 
dragoons,  and  that  he  had  inquired  at  the  War 
Office,  and  received  for  answer  that  the  regiment 
had  sailed  for  India,  was  held  sufficient  to  let  in 
evidence  of  the  son's  handwriting,  as  subscribing 
witness  to  an  agreement  Wyatt  v.  BaUtnan,  7  C.  & 
P.  586.  [Coleridge] 

In  order  to  let  in  secondary  evidence  of  a  docu- 
ment, it  is  not  necessary  that  the  search  for  that 
document  should  have  been  recent,  or  made  for  the 
purpose  of  the  cause.  A  search  amongst  tiie  proper 
papers  three  years  before  the  trial  of  the  cause  was 
held  sufficient  Ft'^sv.  AafrMto,2M.&R.60.  [Pat- 
teson] 

A  document  deposited  in  a  court  of  e<|uity  by  a 
party  to  a  suit  there,  and  scheduled  in  his  answer, 
but  which  remains  with  an  officer  of  that  court  after 
an  order  to  deliver  it  to  the  party,  is  sufficiently  in 
the  controul  and  power  of  such  party  to  let  in  se- 
condary evidence  after  notice  to  produce,  and  non- 
production  thereof  by  the  parties.  Rush  v.  Peacock^ 
2M.&R.162.  [DenmanJ 

To  account  for  not  calling  a  subscribing  witness, 
evidence  cannot  be  given  of  his  declarations  as  to 
where  he  lived :  to  let  in  proof  of  that,  in  answer  to 
an  inquiry  there,  it  was  steted  that  he  was  abroad ; 
but  some  persons  should  either  be  called  from  the 
house  where  the  witness  lived,  or  else  some  persons 
who  had  seen  him  abroad.  Doe  d.  Beard  v.  Powell, 
7C.&P.617.  [Abinger] 

In  an  action  against  tne  directors  of  an  intended 
company,  it  was  proved  (in  order  to  let  in  secondary 
evidence  of  their  minute  books,  called  for  under  a 
notice  to  produce),  that  four  months  before  the  trial 
the  late  secretary  had  the  books  in  a  desk  at  the 
office  of  the  company,  and  that  he  then  gave  up  the 
key  of  the  desk  to  the  manager  of  the  company,  who 
acted  fbr  &e  directors : — ^Held,  sufficient  Bell  v. 
Frimi^^,  9  C.  &  P.  66.  [Denman] 

A  witness  who  resides  in  Dublin  is  out  of  the 
jurisdiction  of  the  courte  of  this  coimtry,  so  as  to 
let  in  proof  of  his  handwriting,  the  same  as  if  he 
were  dead. 

A  court  roll  stating  that  a  surrender  was  by  power 
of  attomey»  would  be  secondary  evidence  of  the 
power  of  attorney,  if  the  power  of  attorney  cannot  be 
found  after  a  sufficient  search. 

The  steward  of  a  manor  proved  that  where  a  sur- 
render was  by  power  of  attorney,  the  practice  was  to 
keep  the  power  of  attorney  with  the  coutt  rolls. 
The  power  in  question  which,  was  for  a  surrender  in 
1814,  could  not  be  found  either  with  tiie  court  rolls 
or  anywhere  in  the  office  in  which  the  court  rolls 
had  been  kept  ever  since  1814,  both  by  the  present 
steward  and  his  predecessor,  who  was  steward  in 
1814  :-^Held,  sufficient  to  let  in  secondaiy  evidence-. 
Doe  d.  Cmmeett  V.  Capertm,  9  C.  &  P.  112.  [Aider- 
son] 

In  an  action  for  breaking  the  plaintiff's  close,  and 
destroying  a  hateh,  the  defendant  pleaded  that  the 
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water  of  the  stream  onght  to  hare  flowed  to  his  miU, 
and,  because  the  hatch  preTented  its  so  doing,  he 
polled  it  down : — Held,  that  eTidence  might  be  giren 
of  what  a  former  tenant  said  as  to  asking  permission 
to  have  the  water,  as  that  is  an  act  done,  and  may  be 
proof  of  an  exercise  of  a  right  by  one  side,  and  an  ac- 
quiescence in  it  Inr  the  o&ev. 

Many  things  which  pass  by  words  are  really  acts. 
JfakemoMr.  West,  8  C.  &  P.  105.  [Coleridge] 

In  an  action  brought  by  a  mnnicipal  corporation, 
nnce  the  passing  of  the  5  &  6  WilL  4,  c.  72,  it  appear- 
ed, that  the  defendant  had  presented  a  petition  to  the 
Vice  Chancellor,  to  aUow  the  prodnction  of  the  old 
corporation  books  at  the  trial,  which  petition  was 
opposed  by  the  plaintiffs,  and  dismissed  with  costs: 
— ^Held,  that  the  defendant  was  entitled  to  give  parol 
evidence  ofthe  contents  of  the  books.  Ludl9w{Mai^) 
▼.  CharlUm,  9  C.  &  P.  242.  [Onmey] 


EXCISE. 

The  8  &  4  Will.  4,  c.  68,  relating  to  excise  licences, 
and  to  the  sale  of  wine,  8rc  in  Ireland,  amended  by 
6&7WilL4,c.88;  14Law  J.Stot99. 


EXECUTION. 
[See  Paacticb — ^Prisonbe— Shbriw.] 


EXECUTOR  AND  ADMINISTRATOR. 
[See  Adminibtaation — Contract,  Construction.] 

'A)  Appointmbnt  akd  Constitution  op. 
Bl  Rights,  Powbbs,  and  Disabilities. 
[C)  Duties  and  Liabilities. 

Assets. 

De  son  Tobt. 

Actions  and  Suits  by  and  against. 

la)  Where  maintainable* 

bS  Pleading*  and  Evidence* 

\e)  Practice* 

\d)  Costs. 

[e)  Judgment 


(A)  Appointment  and  Constitution  op. 
[See  Administration,  When  and  to  whom  granted.] 

Executors  derive  their  title  irom  the  will,  and  not 
from  the  probate.  Scott  v.  BHantt  6  N.  &  M.  881. 

Tlie  appointment  ofthe  executors  in  a  will  being 
msde  in  a  clause,  after  the  signature  of  the  testator, 
administration  with  the  will  annexed  granted  to  the 
residuary  legatee,  the  clause  appointing  the  executors 
fl/H  being  part  of  the  will.  In  the  goods  qf  HotoeU, 
%  Curt  M, 

An  administration  granted  to  M  as  the  attorney 
#/f  K,  the  executor  of  F,  for  the  benefit  of  K,  renders 
M  the  legal  represenUtive  ci  F  during  the  life  of  K, 
m  at  least  until  K  takes  out  jprobate ;  but  he  ceases 
|4>  be  so  on  the  death  of  iC,  whose  executor  will 
hetumte  the  legal  represenUtive  of  F,  and  will  be 
^titled  to  recover  on  promises  made  to  himself  after 
flMf  grant  of  administration  of  F's  unadministered 
g/pMs  Ui  him,  but  not  on  promises  made  to  K  as  the 
0MMuiitr  of  V,  fffUffrkrop  or  Suwerkrop  v.  Day,  7  Law 
J.  lU^  (ti.n,)  an.  261 ,  8  Ad.  &  E.  624;  8  N.  &  P. 

mo. 


A  win  was  proved  bv  one  of  two  executoft  who 
died :  quare,  whether  the  surviving  exeeator  could 
administer  without  further  proof  of  the  will  by  him. 
9F(S<iUiMV.J}reat,  5LawJ.Rep.(N.8.)Ch.49;  IM. 
&Cr.97;  7  Sim.  512. 

A  died  in  India ;  B,  one  of  the  executors,  proved 
his  will  in  India ;  B  died,  and  C,  his  executor,  proved 
his  will  in  England.  C  is  not  the  personal  repre- 
sentative of  A.  Tse^dv,  Trail,  7  SinL92* 
^  A  psrty  who,  by  virtue  of  a  diocesan  administea- 
tion,  is  Uie  per8<mal  representative  of  one  of  the 
next-of-kin  of  an  intestate,  may  sue  the  administrator 
of  the  intestate's  estate  for  his  distributive  share  of 
that  estate,  if  it  does  not  appesr  that  the  adminis- 
trator is  out  of  the  diocesan  jurisdiction,  though  the 
property  of  the  intestate  was  situated  in  a  different 
diocese.  Beadiesr,  Burekj  9  Law  J.  Rep.  (Ra.)  Ch.  £7. 

An  executor  intermeddling  with  the  efibcts  of  a 
testator,  to  such  an  extent  as  would  constitute  a 
person  executor  de  son  tort,  may  be  compdled  to 
take  probate ;  the  executor  in  this  case  having  satis- 
factorily ex^ained  his  conduct,  the  Court  refused 
to  compel  him  to  take  probate,  itoyiier  v.  Qreenf  2 
Curt  248. 

Where  husband  and  wife  are  drowned  by  the  same 
accident,  tiie  presumption  is,  that  they  cUed  at  the 
same  time;  end  in  order  to  entitie  the  next>of-kin 
of  the  husbsnd  to  the  wi£B*s  property,  it  must  be 
shewn  that  he  survived  the  wife.  &Utertkwaite  v. 
Powell,  1  Curt  705. 

A  husband,  his  wife,  and  child,  having  periahed 
together,  administration  granted  of  the  husband's 
e£cts  as  dead,  a  widower.  In  the  goods  qf  Murrojf,  I 
Curt  596. 

Administration,  with  will  annexed,  as  executed 
in  pursuance  of  apower,  refused ;  thepower  not  being 
before  the  Court  In  the  ^oodt  rf Monday,  1  Curt59£ 

A  party  having  died  msane  leaving  a  will,  which 
upon  the  face  of  it  exhibited  marks  of  insanity,  the 
Court  granted  administration  of  the  effects  of  the 
deceased  as  dead  intestate,  but  directed  the  will  to 
bedepositedin  the  registry.  In  the  goods  qf  Bomget, 
lCnrt59L 

A  party  deceased  having  made  a  wiB,  who  was 
afterwards  found  to  be  of  unsound  mind,  from  a  date 
anterior  to  tbat  of  the  will,  the  Court  refused  upon 
affidavit  and  consent  of  psrties  on  motion,  to  decree 
such  party  to  be  dead  intestate,,there  being  nothing 
on  the  face  of  the  will  sounding  to  folly.  In  the 
goods  ^  Waits,  1  Curt  594. 

Administration  of  the  eflbots  of  a  party  deeessed, 
domiciled  in  Scotland,  granted  according  to  the  law 
of  Scotland,  on  proof  of  the  law  by  affidavit  from  a 
Scotch  solicitor.  In  the  goods  rf  Stewart,  1  Curt  904. 

(B)  Rights,  Powsbs,  and  Disabilitixs. 

A  testator  bequeathed  to  his  executor  an  annuity 
of  100^  per  annum,  for  his  trouble,  until  the  final 
settlement  of  his  sffiurs :  a  suit  was  instituted  for 
the  administration  of  the  estate,  but  no  receiver  was 
appointed,  and  the  executor  continued  to  act  A  part 
ra  the  assets  remained  outstanding : — ^Held,  that  the 
executor  was  still  entitied  to  the  annuity.  Barker  in 
Martin,  5  Law  J.  Rep.  (n.s.)  Ch.  205 ;  8  Sim.  25. 

An  assignment  of  a  term  of  years  by  an  executor, 
is  valid,  although  he  dies  without  proving  the  wilL 
Braeier  v.  Hudson,  5  Law  J.  Rep.  (na)  Ch.  296 ;  8 
Sim.  67. 
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Hie  ram  to  be  allowed  to  executors  for  trans- 
ferring 1^  large  sum  of  mon^y  into  court,  is  one 
guinea;  and  extra  brokerage  will  be  disallowed 
Hopkinwny.  Roe,  1  Bea.  183. 

Sums  paid  by  an  executor  out  of  an  infant's  pro- 
perty for  his  maintenance,  cannot  be  allowed  by  the 
If  aster  under  a  direction  to  make  all  just  allowances. 
Cotkam  T.  We*t,  1  Bea.  S81. 

A  B,  being  entitled  to  a  fund  in  court,  died,  and 
administration  was  granted  to  a  person  as  "  the  na- 
tural aad  lawful  sister"  of  A  B.  It  appearing  fhnn 
Che  proceedings  in  the  cause,  that  A  B  was  illegi- 
timate, the'  Court  refused  to  pay  the  fund  to  the  ad- 
ministratrix, but  directed  it  to  be  carried  over  to  a 
separate  account,  with  directions  that  it  should  not 
be  paid  out  of  court  without  notice  to  the  Crown. 
Lang  V.  Wakelingy  1  Bea.  400. 

An  executor  held,  under  the  circumstances,  jus- 
tified in  appointing  an  agent  to  get  in  the  testator's 
debts,  and  in  allowing  him  a  salary  for  his  trouble. 
Kopkinsm  r.  Roe,  1  Bea.  180. 

A  testator  devised  real  estates  to  his  three  ex- 
ecutors, upon  trust,  to  sell  and  apply  the  produce  of 
the  sale  as  part  of  his  personalty ;  he  also  gave  to 
his  son,  who  was  one  of  the  executors,  an  option  to 
purchase  the  estate  at  a  certain  price.  The  son 
elected  to  purchase,  and  the  estate  was  conveyed  to 
him  by  the  two  other  executors,  who  joined  in  a  re- 
ceipt for  the  purchase-money,  which  in  fact  was 
never  paid : — Held,  on  the  bankruptcy  of  the  son, 
that  the  two  executors  were  answerable  for  the  de- 
ficiency to  the  residuary  legatee.  Gregory  v.  (rre- 
gorp,  6  Law  J.  Rep.  (n.8.)  Ex.  Eq.  52 ;  2  Y.  &  C.  3 13. 

One  of  two  executors  being  a  creditor  of  the  tes- 
tator, has  a  right  to  retain  his  debt,  even  after  decree. 
Kent  ▼.  Pickering,  6  Law  J.  Rep.  (n.8.)  Ch.  375 ;  2 
K.L 

A  testator,  at  his  death,  was  indebted  to  A  B,  his 
attorney  and  general  agent,  in  900A  and  upwards ; 
the  agent  had  in  his  hands  a  sum  of  9002.,  and  he 
was  appointed  executor.  On  a  deficiency  of  assets, 
— Held,  that  A  B  was  entiUed  to  retain  the  900t, 
IB  payment  of  his  claim  against  the  testator.  Potter 
▼.  Fowler,  6  Law  J.  Rep.  (n.s.)  Ch.  273. 

An  executor  will  be  allowed  payments  to  simple 
contract  creditors,  though  a  bond  not  then  payable 
is  in  existence,  but  he  will  not  be  allowed  payments 
to  legatees,  though  he  had  no  notice  of  the  bond. 
N'Omuin  v.  Baidry,  6  Sim.  621. 

An  executor,  who  is  one  of  a  banking  firm,  cannot 
charge  the  ordinary  banker's  commission  against 
his  testator's  estate.  HeighingUm  v.  Grant,  9  Law 
J.Rep.(y.8.)Ch.  142. 

(C)  Duties  a.ni>  Liabilities. 

[See  CoimACT,  Constmction,  Siboni  v.  Kirkmanj 
p.  152 — poet,  (F)  Actions  and  Suita,  (d)  Costs.] 

An  executor,  as  such,  is  not  liable  for  the  funeral 
ejmenses  of  the  testator.  Comer  v.  Shew  or  Showe, 
7  Law  J.  Rep.  (n.s.)  Exch.  105 ;  3  M.  &  W.  850 ;  6 
DowL  P.C.  584. 

Upon  the  death  of  the  defendant's  mother,  a  tes- 
tamentary paper  was  found,  intimating  her  wishes 
as  to  the  mode  of  her  interment,  directing  that  she 
should  be  buried  at  the  church  next  to  the  place 
where  she  might  die ;  that  there  should  be  neither 
coach  nor  hearse  employed,  but  that  her  remains 
should  be  borne  by  twelve  respectable  labourers, 
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who  should  receive  not  less  than  a  guinea  each ;  and 
that  no  mourning  should  be  worn  by  her  friends. 
The  brother  of  the  deceased  deemed  it  advisable, 
under  all  the  circumstances,  to  deviate  from  the 
wishes  of  the  deceased,  and  directed  the  plaintiff,  an 
undeTtaker»  to  conduct  the  funeral,  and  convey  the 
remains  to  the  family  vault,  which  was  distant  from 
the  church  nearest  to  the  place  where  the  party  died 
ten  or  eleven  miles.  After  the  funeral  had  been 
performed,  the  defendant,  who  was  abroad  at  the 
time,  wrote  a  letter  to  his  aunt,  in  answer  to  one  re- 
ceived from  her,  in  which  he  thanked  his  uncle 
for  what  he  had  done,  and  admitted  that  what  was 
done  was  for  the  best,  and  all  that  could  be  done. 
He  also  intimated  his  intention  of  going  to  the  house 
where  his  mother  died,  breaking  seals,  valuing  pro- 
perty, and  performing  a  sad  duty.  In  an  action  by 
the  plaintiff  against  ^e  defendant  as  administrator, 
for  the  expenses  of  the  funeral : — Held,  that  such 
letter  amounted  to  a  ratification  of  all  that  had  been 
done  with  regard  to  the  frmeral,  in  the  absence  of 
the  defendant ;  that  the  plaintiff  was  eUtitled  to  re- 
cover the  reasonable  and  suitable  expenses  of  such 
funeral ;  and  that  the  question  of  such  ratification 
was  properly  put  by  the  Judge  to  the  jury. 

Held  also,  that  under  the  circumstances  of  the 
case,  that  which  was  done  by  the  defendant  before 
the  letters  of  administration  were  taken  out,  and 
which  amounted  to  a  ratification,  was  binding  upon 
him  by  relation  after  administration  had  been  taken 
out  Lacey  or  Lueey  v.  Walrond,  6  Law  J.  Rep.  (n.s.) 
C.P.  290 ;  3  Bing.  N.C.  841 ;  5  Sc  46. 

In  ecire  facias  on  a  judgment  against  an  executor 
who  has  pleaded  specially  to  the  action,  but  has  not 
denied  assets,  the  production  of  the  judgment  roll 
and  the  sheriff's  return  of  nulla  bona,  is  primd  facie 
evidence  of  a  devastavit.  Palmer  v.  Waller,  5  Law 
J.  Rep.  (n.s.)  Exch.  246;  1M.&W.689;  IT.&O. 
1014;  5Dowl.P.C.172. 

The  maker  of  a  promissory  note  for  100/.,  dated 
in  1815,  continued  to  pay  interest  thereon  until  his 
death  in  1825.  He  bequeathed  certain  furniture  to 
W,  his  sister  and  executrix,  for  her  life,  with  re- 
mainder to  C.  W  also  paid  interest  on  the  note, 
and  in  1831  the  attorney  of  the  plaintiff  (the  holder 
of  the  note)  wrote  to  the  defendant,  the  attorney 
for  W,  stating,  that  payment  was  claimed  of  W,  not 
as  executrix,  but  individually,  and  a  receipt  for 
interest  subsequently  paid  was  afterwards  given, 
wherein  W  was  not  described  as  executrix.  The 
defendant,  as  the  executor  of  W,  shortly  after  her 
death  permitted  C,  the  legatee  in  remainder,  to  take 
possession  of  the  furniture,  which  was  worth  2002. : 
Held,  that  this  was  a  devastavit,  and  that  he  was 
liable  to  pay  the  amount  of  the  promissory  note  de 
bonis  proprtis,  Richards  v.  Browne,  6  Law  J.  Rep. 
(n.8.)  C.P.  95 ;  3  Bing.  N.C.  493 ;  4  Sc.  262. 

Executors  should  transfer  stock  specifically  be- 
queathed to  the  legatees  without  an  intermediate 
transfer  to  themselves,  and  they  will  not  be  allowed 
the  costs  of  such  a  transfer.  Hopkinson  v.  Roe,  1 
Bea.  183.  . 

The  estate  of  a  testator  was  liable  to  the  payment 
of  rent  in  respect  of  premises  which  had  become 
vested  in  him  by  an  assignment  of  the  original  lease, 
which  premises  could  not  now  be  let  at  so  high  a 
rent  as  was  reserved  by  the  original  lease.  The  ex- 
ecutors had  been  ordered  by  the  Court  to  take  such 
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steps  as  should  be  necessary  to  put  an  end  to  the 
liability  of  the  testator*  s  estate,  in  respect  of  this 
rent  The  executors  entered  into  some  unsuccess- 
ful negotiations  with  the  lessor  to  accept  a  surrender 
of  the  lease ;  but  they  did  not  make  any  attempt  to 
find  a  person  who  would  take  an  assignment  of  the 
lease: — Held,  that  the  executors  were  personally 
liable  to  make  good  to  the  testator's  estate,  the 
amount  of  the  rent  which  had  become  due  since  the 
time  at  which  the  executors,  if  they  had  used  due 
diligence,  might  have  put  an  end  to  the  liability  of 
the  testator's  estate  in  this  respect  Rowley  y.  Adams, 
9  Law  J.  Rep.  (n.s.)  Ch.  34. 

A  testator  resident  in  India  directed  his  trustees 
and  executors  to  invest  his  residue  in  government 
or  other  good  securities,  and  then  declared  trusts  of 
it  for  the  benefit  of  his  children  and  other  persons, 
all  of  whom  were  resident  either  in  England  or  Ire- 
land, and  were  mentioned  so  to  be  in  the  will.  The 
residue  was  allowed  to  remain  in  the  hands  of  the 
testator's  bankers  and  agents,  in  India,  who  ulti- 
mately failed : — Held,  that  the  acting  executor  and 
trustee  was  responsible  for  the  loss  thereby  occa- 
sioned to  the  estate.  Lowry  v.  Fulton,  8  Law  J.  Rep. 
(N.s.)Ch.S14;  9  Sim.  115. 

The  only  way  in  which  executors  can  obtain  com- 
plete exoneration,  is  by  passing  their  accounts  in  a 
court  of  equity,  and  the  Court  is,  consequently, 
anxious  not  to  deter  them  from  so  doing^  by  visiting 
them  with  the  costs.     Low  v.  Carter,  1  Bea.  426. 

Upon  a  reference  to  the  Master  to  inquire  what 
sums  the  executors  might  have  received  but  for  their 
wilful  default,  the  Master  has  no  authority  to  charge 
executors  neglecting  to  insure  with  the  amount  of  the 
policy  for  which  the  testator  to  the  time  of  his  death 
was  accustomed  to  insure  premises,  which  in  the 
hands  of  the  executors  are  destroyed  by  fire. 

Semble — Executors  are  not  bound  either  to  insure 
or  to  continue  the  insurances  of  their  testator.  Bat-' 
ley  V.  Gould,  9  Law  J.  Rep.  (n.s.)  Ex.  £q.  43 ;  4  Y. 
&  C.  221. 

An  executor,  who  acts  without  proving,  is  an- 
swerable only  for  what  he  receives.  Lowry  v.  Fulton, 
8  Law  J.  Rep.  (n.s.)  Ch.  314;  9  Sim.  115. 

Where  lands  are  charged,  by  will,  with  tlie  pay- 
ment of  debts  and  legacies,  and  the  executor  has 
power  to  raise  money  for  that  purpose  by  the  sale 
or  mortgage  of  all  or  any  of  the  testator's  real  estates, 
this  is  not  a  discretion  which  can  be  exercised  arbi- 
trarily or  capriciously  by  the  executor.  Thom€u  v. 
Attorney  General,  2  Y.  &  C.  525. 

A  married  an  administratrix,  and  died,  and  ap- 
pointed his  widow  executrix.  A  bill  to  charge  A's 
estate  with  the  receipts  of  his  wife  during  the  cover- 
ture, stated,  that  the  wife  had,  i^r  the  death  of  her 
husband,  possessed  his  estate,  sufficient  to  satisfy 
all  demands  upon  it: — Held,  on  demurrer,  that  A's 
estate  was  thereby  discharged  from  all  liability.  Tyler 
V.  Bell,  6  Law  J.  Rep.  (m.s.)  Ch.  169;  2  M.  &  Cr.  89. 

Where  two  executors  apportioned  the  residue 
between  them,  for  the  purpose  of  settling  with  the 
legatees  in  their  respective  neighbourhoods,  each  is 
still  responsible  for  the  whole. 

Although  an  executor  will  be  protected  in  hand- 
ing over  assets  to  his  co-executor  for  payment  of 
debts,  the  same  principle  will  not  apply  if  the  ob- 
ject is  the  payment  of  the  residuary  legatees.  Moses 
v.  Levi,  3  Y.  &  C.  859. 


The  executors  of  a  deceased  trustee  having  ad- 
mitted the  receipt  of  assets,  which  would  have  been 
sufficient  to  answer  a  particular  breach  of  trust 
committed  by  their  testator  besides  his  other  debts: 
— Held,  chai^eable  with  the  loss  occasioned  by  such 
breach  of  trust,  although  tHey  had  paid  all  his  debts, 
of  which  they  had  any  knowledge,  out  of  the  assets, 
and  had  distributed  the  whole  surplus  among  his 
residuary  l^atees  many  years  before,  and  at  a  time 
when  they  had  no  notice  of  the  breach  of  trust,  or 
of  any  claim  in  respect  of  it  KnatchbuU  v.  Feam- 
head,  3  M.  &  Cr.  122. 

An  executor,  who  allowed  part  of  a  testator's 
assets  to  remain  invested  in  Mexican  bonds  for  a 
year  and  seven  months  after  the  testator's  death, 
and  eventually  sold  the  bonds  at  a  lower  price  than 
might  have  been  obtained  by  a  sale  at  an  earlier 
period,  but  who  appeared  to  have  acted  throughout 
with  diligence  and  good  faith,  was  held,  under  the 
circumstances,  not  to  be  liable  for  the  loss  conse- 
quent on  his  not  having  sold  them  sooner.  A  de- 
mand, made  by  one  executor  upon  the  other,  to 
concur  in  effecting  an  immediate  conversion,  does 
not  deprive  the  latter  of  a  right  to  exercise  his  own 
discretion,  or  render  him  liable  for  the  loss  that  may 
arise  from  the  delay  consequent  on  his  declining  to 
comply  with  the  demand.  Buxton  v.  Buxton,  1 M.  & 
Cr.  80. 

(D)  Assets. 

A  employed  in  a  Chancery  suit  B  and  C,  as  her 
solicitors  successively.  They,  in  turn,  relinquished 
it,  and  D  took  it  up,  and  conducted  it  til)  A's  death. 
Afterwards,  E,  her  executor,  filed  a  bill  of  revivor, 
and  D  continued  to  act  as  his  solicitor  till  1833, 
when,  by  a  decree,  it  was  ordered  that  the  Master 
should  settle  the  costs  of  all  the  parties,  and  that 
the  same,  when  taxed  and  settled,  should  be  paid 
out  of  the  fund  in  the  following  manner:  viz.  die 
plaintiff's  costs  (consisting  of  the  costs  of  A  and  £) 
to  D,  his  solicitor,  and  the  costs  of  the  defendants  to 
their  several  solicitors.  The  plaintiff's  costs  were 
taxed,  and  certain  sums,  in  respect  of  them,  paid  to 
D.  C  sued  £,  as  executor  of  A,  for  the  amount  of 
his  bill,  and  had  judgment  of  assets  quando  accide- 
rint  In  an  action  subsequently  brought  on  this 
judgment,  and  after  notice  of  trial  had  been  given, 
an  agreement  was  entered  into,  that  upon  C's  with- 
drawing the  record,  £  would  then  pay  him  100/.  on 
account  of  his  bill,  and  the  remainder  out  of  the 
assets  which  should  first  come  to  his  hands,  as  exe- 
cutor of  A,  and  the  record  was  accordingly  with- 
drawn. A  further  sum  was  afterwards  paid  out  of 
the  Court  of  Chancery  to  D,  in  respect  of  the  same 
costs : — Held,  (by  Parke,  B.  and  Alderson,  B.,  Lord 
Abinger,  C.B.  dissentiente,)  that  this  sum  was  assets 
in  the  hands  of  £,  within  the  meaning  of  the  agree- 
ment Smedley  v.  Philpot,  7  Law  J.  B«p.  (ir.8.)  £xch. 
314;  3M.&W.573. 

A  party  deposited  a  policy  of  insurance  to  secure 
a  sum  of  money  advanced,  and  died,  leaving  the 
depositary  one  of  his  executors.  The  latter  applied 
to  the  insurance  company  for  payment,  and,  on  their 
refusing  to  pay  without  a  discharge  from  the  exe- 
cutors, signed  a  receipt  in  his  character  as  executor, 
and  received  the  proceeds  of  the  policy: — Held,  that 
so  far  as  the  amount  of  his  lien  extended,  the  money 
received  from  the  office  was  not  assets  in  the  hands 
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of  the  execatora.  Glahoime  v.  Roumtreet  7  I^aw  J. 
Rep.  (n.8.)  as.  23;  6  Ad.  &  £.  710;  2  N.  &  P.  657. 
Eyidence  that  the  testator  had  purchased  some 
chain  twelve  months  before  his  death,  and  that  they 
were  seen  two  months  before  that  event  in  the  house 
where  he  resided  with  his  mother  and  sister  (the 
defendant) : — Held,  sufficient  primd  facte  evidence 
that  the  defendant  had  assets  of  the  testator  in  her 
hands  at  the  time  of  his  death.  Brittan  or  BritUm 
v.  Jones,  3  Bing.  N.C.  676;  4  Sc.  303. 

(£)  De  son  tort. 

The  mere  interference  to  order  the  funeral  of  the 
intestate,  and  the  pa3rment  for  it,  out  of  money 
received  on  account  of  a  debt  due  to  her,  will  not 
make  a  person  executor  de  son  tort;  but  whether  he 
has  made  himself  so  by  the  receipt  of  more  money 
than  is  reasonably  sufficient  for  the  funeral  ex- 
penses, vegard  being  had  to  the  condition  in  life  and 
circumstances  of  the  deceased,  is  a  question  for  the 
jury.  Camden  v.  Fletcher,  8  Law  J.  Rep.  (n.s.)  Bxch. 
17;  4M.&W.378. 

Payments  made  by  an  administrator  de  eon  tort, 
pending  a  suit  for  an  acooimt  of  an  intestate's  estate 
to  a  person  who  took  out  administration  after  the 
institution  of  the  suit,  and  was  thereupon  made  a 
co-defendant,  will  not  be  allowed.  Laf/field  v.  Lay- 
fieldj  7  Sim.  172. 

(F)  Actions  and  Suits,  by  and  against. 

(a)   Where  mainiainahle. 

Where  a  testator  has  entered  into  a  contract 
which  is  imperfect  and  unfinished  at  the  time  of 
his  death,  and  is  completed  under  different  circum- 
stances by  his  executors,  they  need  not  sue  in  their 
representative  character,  to  recover  the  expenses  of 
the  contract 

Where  the  defendant  by  a  special  custom  is  ulti- 
mately liable  to  pay  charges  which  have  been  paid 
by  the  plaintiff,  the  plaintiff  need  not  declare  upon 
the  special  custom,  but  may  recover  on  a  count  for 
money  paid  to  the  defendant's  use. 

Therefore,  where  a  testator  agreed  by  parol  to 
grant  a  lease,  received  part  of  the  premium,  and  let 
the  intended  lessee  into  possession,  and  his  executors 
granted  the  lease,  received  the  residue  of  the  pre- 
mium, and  paid  their  attorney  his  charges  for  draw- 
ing the  lease,  after  the- lessee's  refusal: — Held,  that 
an  action  for  money  paid  in  their  personal  cfakrac- 
ier,  was  maintainable  by  the  executors  against  the 
lessee,  on  proof  of  a  special  custom  for  the  lessee  to 
pay  the  charges  of  preparing  the  lease.  Grissell  v. 
Robinson,5LaiyrJ.  Rep.  (N.8.)C.P.31d;  3 Bing.  N.C. 
10;  8Sc329. 

Covenant  by  lessee  with  A,  not  to  fell,  stub  up, 
head,  top,  or  lop  timber  trees  on  the  demised  pre- 
mises, which  trees  were  excepted  from  the  demise ; 
and,  upon  lopping  the  pollard  trees,  and  cutting 
down  the  stub-wood  and  bushes  growing  about  the 
hedges  and  ditches  of  the  demised  premises,  to  new 
make  and  scour  the  same,  and  to  lay  one  spit  of  all 
the  earth  of  the  said  ditches  on  the  banks  thereof, 
to  nourish  the  quickset  there: — Held,  that,  on  A's 
decease,  his  executors  might  sue  for  breaches  of  this 
covenant  committed  in  his  lifetime.  Raymond  v. 
FUch,  6  Law  J.  Rep.  (n.8.)  Exch.  45;  2  Cr.  M.  &  R. 
588. 

Where  one  of  two  executors  was  a  partner  with 


the  testator,  the  residuary  legatees  may  sustain  a 
bill  for  an  account  of  the  partnership  transactions 
against  the  executors,  though  collusion  between  them 
is  neither  charged  nor  proved.  Ex  parte  Annesley, 
6  Law  J.  Rep.  (n.s.)  Ex.  Eq.  8 1 ;  2  Y.  &  C.  350. 

Under  the  usual  decree  against  the  executor  to 
account,  the  Master  is  not  at  liberty  to  investigate 
a  disputed  account  arising  out  of  partnership  trans- 
actions between  the  testator  and  the  executor,  the 
latter  swearing  that  the  balance  is  in  his  favour, 
but,  under  such  circumstances,  the  plaintiff  may 
have  relief  by  supplemental  bill,  without  exhibiting 
an  interrogatory  in  the  original  suit  for  the  exam- 
ination of  the  executor.  Cropper  v.  Knapman,  6  Law 
J.  Rep.  (n.s.)  Ex.  Eq.  9 ;  2  Y.  &  C.  338. 

Where  one  of  two  executors  was  a  partner  with 
the  testator,  the  residuary  legatees  may  sustain  a 
bill  for  an  account  of  the  partnership  transactions 
against  the  executors,  without  charging  collusion. 
Ibid,,  2  Y.  &  C.  338. 

{b)  Pleadings  and  Evidence, 

Counts  for  work  and  labour  by  the  intestate, 
alleging  promises  to  him,  may  be  joined  with  a 
count  for  work  and  labour,  by  the  administrator, 
alleging  a  promise  to  him.  Edwards  v.  Grace,  6  Law 
J.  Rep.  (n.s.)  Exch.  68;  2  M.&W.  190;  5  Dowl. 
P.C.  302. 

A  count  for  money  paid  for  the  use  of  the  defen- 
dant, as  executor,  may  be  joined  with  a  count  for 
money  due  from  him  as  executor  on  an  account 
stated.  But  counts  for  goods  sold  to,  and  work 
done  for  the  defendant,  as  executor,  cannot  charge 
him  in  his  representative  character,  and,  therefore, 
cannot  be  joined  with  the  counts  first  mentioned. 

If  goods,  or  work  and  labour,  are  contracted  for 
by  a  testator,  and  the  contract  is  completed,  after 
his  death,  his  executor  cannot  be  made  liable  upon 
it  in  the  common  action  for  goods  sold  to  him,  and 
work  and  labour  done  for  him  at  his  request ;  but 
semble,  the  facts  should  be  specially  alleged  in  the 
declaration.  Comer  v.  Shew  or  Showe,  7  Law  J.  Rep. 
(n.8,)  Exch.  105 ;  3  M.  &  W.  850 ;  6  Dowl.  P.C.  584. 

A  demand  of  oyer  of  letters  testamentary,  is  not 
satisfied  by  the  delivery  of  a  copy  of  the  archbishop's 
certificate,  that  the  will  has  been  duly  proved,  &c., 
without  a  copv  of  the  will  annexed. 

The  defendant  has  the  same  time  for  pleading 
after  the  hearing  of  a  summons  to  compel  oyer,  as 
he  would  have  had  after  oyer  granted ;  and,  there- 
fore, if  no  order  be  made  upon  tlie  summons,  a 
judgment  signed  for  want  of  a  plea  before  such 
time  has  expired,  is  irregular.  Daly  v.  Mahon,  7 
Law  J.  Rep.  (n.s.)  C.P.  127  ;  4  Bing.  N.C.  235 ;  5 
Sc.  606. 

Plaintiff)  administrator,  sued  on  a  deed,  under 
which  his  intestate  was  trustee,  and  made  profert  of 
letters  of  administration  limited  to  the  special  pur- 
pose of  executing  tlie  trusts  of  the  deed,  granted  by 
the  Archbishop  of  Armagh,  in  Ireland: — Held, 
that  a  plea  alleging  that  the  intestate  before  and  at 
the  time  of  his  death,  was  an  inhabitant  of,  and 
commorant  within  the  oity  of  Dublin,  and  had  at 
such  period  bona  notabilia  within  the  diocese  of  Lon- 
don, was  not  an  issuable  plea,  within  the  meaning 
of  a  Judge's  order. 

The  Court  will  assume,  that  letters  of  administra- 
tion are  properly  granted,  quoad  the  subject-matter, 
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unleM  the  eontiary  appears ;  eonseqnently,  in  the 
principal  case,  that  tne  deed  on  which  the  action 
was  brought,  was  within  the  province  of  Armagh, 
at  the  time  of  the  intestate's  death,  and  bcnum  nota- 
We  there.  Huihwaite  v.  Phaire,  9  Law  J.  Rep.  (n.s.) 
C.P.259;  lM.&Or.l59;  1  Sc.N.R.45;  8Dowl. 
P.C.  541. 

Where  certain  parts  of  the  residne  of  the  testator's 
estate  remained  in  the  hands  of  the  executors  (after 
payment  of  all  the  debts  of  which  they  had  notice), 
and  they  invested  the  same  m  the  fnnds  in  their 
own  names,  and  received  the  dividends,  and  paid 
them  over  to  the  legatees,  in  satisfaction  of  their 
legacies  under  the  will: — Held,  that  under  these 
circumstances  the  executors  could  not  support  a 
plea  of  pkne  admhiuira99ru»i  to  an  action  against 
them  upon  a  specialty  debt  of  the  testator,  of  which 
they  had  had  no  notice.  Smith  v.  /)ay,  6  Law  J. 
Rep.  (N.8.)  Exch.  219 ;  2  M.  &  W.  684. 

In  an  action  against  the  defendant,  as  executrix, 
she  pleaded,  that  **  she  had  not,  at  the  time  of  the 
commencement  of  this  action,  nor  at  any  time,  had 
any  goods  or  chattels  which  were  of  the  testator  at 
the  Ume  of  his  death,"  &e.,  omitting  the  words  that 
"  she  had  fully  administered :"— Held,  that  the 
plea,  notwithstanding  such  informality,  was,  after 
verdict,  good ;  inasmuch  as  a  substantial  issue  was 

ioiufd  between  the  parties,  and,  if  the  words  omitted 
lad  been  Introduced,  no  issue  would  have  been 
raised  upon  them. 

f»N«rrr  -whether  the  objection  would  prevail  on 
siu'cial  demurrer.  Hetvf*  v.  ffardt  6  Law  J.  Rep. 
(N.a.)  (M\(»7i  2  Bing.  N.C.  335. 

l)(«bt  on  an  indenture  by  an  administrator,  with 

t»rolVrt  of  letters  of  administration  by  the  Arch- 
»Uh<ip  of  (Canterbury.  Plea,  that  the  intesUte  died 
beymul  seas,  and,  at  the  time  of  his  death,  the  inden- 
hiiT  was  without  the  province  of  Canterbury,  to  wit, 
at  Dublin,  in  the  kingdom  of  Ireland,  and  bma  no- 
tuhUiH  to  l)t»  administered  within  that  kingdom  r^ — 
Held,  Howl  on  dc^murrer;  for  this  Court  will  take 
jiidluinl  notice,  that  goods  in  Ireland  at  the  tinie  of 
llie  dvrrANr  of  an  tntesute,  are  bona  nolaMlta  within 
mn\w  Jurimliotion  capable  of  granting  letters  of  ad- 
min isl  rat  Ion  there. 

^•rrr  whether  in  order  to  sue  in  this  country 
(\)i  ko(mU  which  were  hwm  noinbilia  in  Ireland  at  the 
I  into  t»l*  the  intestate's  decease,  letters  of  adminis- 
tration mi  Hf^m  tt\m\  the  ArchbiHhop  of  Canterbury, 
ar«'  iieeesiiai'v.  H'k^U  v.  Hi»f»  9  Law  J.  Rep.  (n.s.) 
U.ll.  Hl^^ii   i\\^  U.  199. 

A  ilet'eiHlant  exeeutor  does  not  preclude  himself, 
tiv  lelVning  a  eau»e,  fVt>m  availing  himself  of  a 
|»l»«a  of  I  n  liftmen  I  recti  vered  pnis  itwrein  roii^a- 
((Hi#,  Willie  the  retVrenee  was  nending,  although  it 
Mii^tearM  t^ttiu  anidavltN  that  he  has  a  certain  amount 
of  lunetii  iM  hln  hands.  ^Mrry, Pm-k.^  DowLP.C.  16, 
To  a  iiles  <»r  the  Statute  of  Limitations,  the  plain- 
lltr  tejihed,  thai  the  eause  of  action  accrued  within 
mIh  \eMiii  heftH'e  the  death  of  J  H  (the  debtor),  and 
thai  hv  ie««on  of  liligalion  in  the  Ecclesiastical 
tiiMiilN,  adniiui-lration  to  his  etlWts  waa  not  granted 
iiMiil  H«ei  Ihe  em>iratlon  of  the  six  years,  and  that 
the  aeM»»M  wh«  eummeneed  within  a  reasonable  time 
at>t>nvAMUi  and  then  avenfd.  that  tlie  time  which 
t«lMp«iMl  h»«l«iMM»  the  aeei'tiiug  of  the  cause  of  action 
Htul  Ihe  lUlh  of  J  U.  and  between  the  mrant  of 
<iilmlMUhsM)M\  and  Ihe  eommencement  of  the  suit, 


did  not  together  amount  to  tiz  yean:— Held,  no 
answer.  RhotUsr.  Smethurst  (in  error),  9  JLaw J.  Bep. 
(n.s.)  Exch.  330;  6M.8cW.  351. 

In  an  action  by  a  specnl  administrator  under 
Stat  38  Geo.  3,  e.  87,  the  declarations  of  the  executor 
named  in  the  will  made  by  him  whilst  he  was  ihe 
acting  executor,  are  not  admissible  against  the 
plaintiff  RtuhY.Peaeoek,2lL8i  K.1^  [Denman] 

Debt  for  rent  against  the  defendant  aa  assignee 
of  a  term.  The  defendant  pleaded  that  he  was  ad^ 
ministrator ;  that  the  premises  were  of  less  valuer 
and  had  yielded  less  jprofit  thim  the  arrears  of  the 

rent,  that  is  to  say,  £ ;  that  he  had  paid  over 

all  the  profit  he  had  received,  and  had  fullT  admi- 
nistered, and  had  offered  to  surrender.  Replicatioii, 
that  the  premises  were  worth  more  than  ths  sum  in 
the  plea  mentioned ;  and  a  denial  of  the  surrender. 
The  premises  were  demised  by  a  party,  throvgh 
whom  the  plaintiff  claimed,  to  N,  for  twenty-one 
years,  in  1818;  the  lease  contained  a  oovenant  by 
the  lessee  to  repair.  N,  in  1827,  underlet  to  £,  ftr 
twelve  years,  wanting  ten  days,  at  a  rent  exceeding 
that  reserved  in  the  lease.  N  died  in  1829,  anS 
administration  was  granted  to  the  defendant  in 
1830.  £  died  in  1828,  and  the  premises  since  tiiat 
time  had  been  occupied  by  E's  sister,  who,  for  soma 
years  had  paid  the  rent,  out  of  which  the  plaintiffs 
rent  was  paid,  but  had  sxnoe  become  insolvent,  and 
her  rent  bad  fallen  into  arrear.  The  premises  had 
become  out  of  repair,  and  had  been  for  some  years, 
at  the  time  of  the  commencement  of  the  action,  of 
less  value  than  the  rent  reserved  in  the  original 
lease ;  but  would  be  of  that  value  if  repaired.  The 
defendant  had  given  the  plaintiff  notice  of  his  will- 
ingness to  surrender: — Held,  first,  that  the  proof 
of  non-payment  of  rent  by  the  under-lessee,  was  no 
defence  to  this  action,  on  the  issue  as  to  the  value 
of  the  premises.  Secondly,  that  under  the  same 
issue,  the  defendant  could  not  rely  on  the  premises 
being  out  of  repair  as  a  ground  of  defence,  being 
himself  bound  by  the  covenant  to  repair.  Htrmdgt 
V.  WiUon,  9  Law  J.  Rep.  (n.8.)  aS.  72 ;  1 1  Ad.  &  K 
645;  8P.&D.64L 

(c)  Praetiee. 

Generally  where  an  executor  denies  assets,  an 
order  for  payment  of  a  legacy  is  not  made  until  the 
accounts  have  been  taken ;  but  the  accounts  are  not 
directed  if  the  answer  discloses  other  circumstaacea 
which  shew  a  personal  liability.  Rogers  ▼.  SmtUem, 
7  Law  J.  Rep.  (n.s.)  Ch.  118 ;  2  K.  598. 

There  were  two  suits  brought  againat  the  repre- 
sentatives of  a  testator,  one  a  creditors'  suit,  and  the 
other  for  a  breach  of  trust  The  accounts  were 
taken  in  the  first  suit,  and  the  debts,  8cc.  ascer* 
tained,  but  the  assets  were  insufficient  to  pay  the 
debts  in  full,  if  the  plaintiff  in  the  second  suit  suc- 
ceeded. The  second  cause  not  having  been  heard, 
the  Court  ordered  a  part  of  the  assets  to  be  set  apart 
to  answer  the  claims  of  the  plaintiff  in  the  second 
suit  with  the  costs,  and  the  residue  was  apportioned 
and  paid  to  the  creditors  in  the  first  auit  lilimg^ 
worth  V.  Neltim,  7  Law  J.  Rep.  (n.8.)  Ch.  163 ;  2  K. 
776. 

A  reodver  had  been  appointed  of  the  testator'a 
estate,  part  of  which  was  in  India,  and  it  having 
become  necessary  to  have  it  remitted : — Held,  that 
the  proper  course  was  to  refer  it  to  the  Master,  to 
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laquiTe  what  would  W  the  most  adranttgeons  coune 
for  lecexTing  and  remittiiig  it  to  England.  Key$  v. 
Keys,  1  Bea.  42S. 

(d)  Costs, 

As  a  general  rale,  since  the  atatate  8  &  4  WilL  4, 
c.  42,  s.  3,  executors,  pUintifiB,  are  liahle  to  costs 
where  they  do  not  succeed ;  and  it  is  incumbent  on 
them  to  shew  some  facts  which  may  satisfy  the 
Court  that  they  should  be  exempt  in  me  particular 


The  fiiot  that  they  were  advised  by  counsel,  that 
a  point  of  law,  which  was  ultimately  decided  against 
tham,  was  in  their  favour,  or,  at  all  events,  that 
there  was  sufficient  doubt,  as  that  the  pUuntifb  ought 
to  take  the  opinion  of  a  court  of  law  upon  it,  is  not 
sufficient 

The  conduct  of  the  defendants  after  action  brought, 
as  that  there  was  greater  prolixity  of  pleading  wan 
necessary,  &c.  will  not  be  considered  by  the  Court  in 
exercising  their  discretion  as  to  relieving  executors 
from  costs.  Farley  v.  Briantf  6  Law  J.  Rep.  (n.8.) 
K.B.  132;  8Ad.&£.839;  5N.&M.42. 

Upon  an  application  by  a  plaintiff,  suing  as  ad- 
ministrmtor,  to  have  the  v^dict  found  for  the  defen- 
dant entered  without  costs,  the  Court  will  take  into 
oonsidexation  the  degree  of  care  and  caution  exhi- 
bited by  the  plaintiff  in  bringing  the  action,  and, 
according  to  tiieir  opinion  of  the  sufficiency  or  in- 
sufficiency of  such  care  and  caution,  they  will  gnmt 
or  refuse  the  application. 

Therefore,  where  the  plaintiff  sued  as  adminis- 
trator, on  a  bond,  given  more  than  twenty  years 
before  to  his  intestate,  upon  which  no  interest  had 
been  paid,  without  making  sufficient  inquiries  to 
ascertain  the  truth  of  the  defendant's  allegation,  that 
he  was  discharged  from  such  bond  under  the  Insol- 
vent Debtors  Act,  the  Court  refused  to  order  tiie 
verdict  to  be  entered  for  tiie  defendant  without  costs. 
Bmgkrv.  Twisden  or  Twysdsn,  6  Law  J.Rep.  (n.8.)C.P. 
1 ;  2  Bing.  N.C.  268 ;  2  Sc  427 ;  4  DowL  P.C.  880. 

An  executor  reviving  a  suit  is  liable  to  the  same 
costs  as  his  testator,  whether  he  has  assets  or  not. 
Harioek  v.  PriutUy,  8  Sim.  621. 

Where  a  decree  had  been  obtained  in  Chancery 
for  the  general  administration  of  a  testator's  assets, 
a  bill  previously  filed  in  the  Exchequer  by  an  annui- 
tant, under  the  will  against  the  executors,  was  dis- 
nussed ;  and  as  the  annuitant's  bill  had  been  filed 
with  undue  haste,  she  was  not  allowed  the  costs  of 
the  application  to  stay  proceedings,  although  she 
was  allowed  her  costs  up  to  the  time  of  notice  of  the 
decree.     Hojfward  v.  ConstabU,  2  Y.  &  C.  48. 

An  administratrix  was  ^  made  liable  for  the  costs 
of  an  accountant,  rendered  necessary  by  her  evasive 
and  fraudulent  conduct.  Tcner  v.  Thtmosotiy  7  Sim. 
145. 

In  an  action  against  executors,  the  plaintiff,  having 
obtained  a  verdict,  sued  out  %  fi.  fa.  against  the 
goods  of  the  testator,  to  which  the  sheriff  returned 
nulla  bona,  A  scire  fieri  inquiry  then  issued,  to  which 
the  sheriff  also  returned  itMa  hma.  This  return  was 
set  aside,  on  the  ground  that  there  was  evidence  of 
a  devastavit,  and  a  new  sevre  Jleri  inquiry  issued. 
The  defendants  then  paid  to  the  sheriff  the  debt  and 
costs  in  the  original  action,  and  he  returned  that  he 
had  levied  them  out  of  the  goods  of  the  testator : — 
Held,  that  the  sheriff  should  be  made  a  party  to  a 


rule,  to  compel  payment  to  the  plaintiff  of  the  costs 
of  the  two  inquiries.  Palmer  v.  trailer,  S  DowL 
P.C.  815. 

(e)  Judgment, 

In  sei.  fa,  hj  executors  to  revive  a  judgment  ob- 
tained by  the  testator,  all  who  are  named  executors 
in  the  will  may  join,  though  one  only  has  proved. 
Seott  V.  Briaatf  6  N.  &  M.  881. 

A  rule  nisi  to  revive  a  judgment  against  the  exe- 
cutors of  a  deceased  defendant,  must  be  served  on 
all  the  executors  who  have  proved  the  wilL  Panter 
V.  Saffian,  5  N.  &  M.  679. 


EXETER. 


Regulations  as  to  the  appointment  of  a  Dean  of 
Exeter,  2  Vict  c.  14 ;  17  Law  J.  Stat  15. 


FACTOR. 


Where  a  factor,  the  consisnee  of  goods  for  sale, 
and  indorsee  of  the  bills  of  lading,  had  landed  and 
warehoused  the  goods,  and  tsken  tiie  wharfinger's 
certificates  and  dodk  warrants  in  his  own  name,  and 
then  pledged  the  certificates  and  warrants  for  an  ad- 
vance of  money  on  his  own  account: — Held,  tiiat 
such  pledge  was  not  protected  by  the  second  section 
of  6  Geo.  4,  c.  94,  in  an  action  of  trover  by  the  real 
owner  of  the  goods.  Close  v.  Holmes,  2M.  &  R.  22. 
[Alderson] 


FALSE  IMPRISONMENT. 

Telling  a  polieeman  to  take  charge  of  a  person  is 
the  same  as  teUing  him  to  take  a  person  mto  cus- 
tody, and  is  sufficient  to  support  an  action  fior  false 
imprisonment 

-  Skmble — that  a  plea  in  such  action,  that  the  de- 
fendant was  possessed  of  a  house,  and  that  the 
plaintiff  was  there  making  a  great  disturbance,  and 
refused  to  depart  when  requested,  and  was  in  great 
heat  and  fury,  ready  and  desirous  to  make  an  affiray, 
and  cause  a  breach  of  the  peace,  whereupon  the  de- 
fendant gave  the  plaintm  into  custody,  is  bad. 
Wkeeler  v.  WkUmg,  9  C.&  P.  262.  [Patteson] 

In  an  action  for  folse  imprisonment,  by  giving  the 
plaintiff  in  charge  to  a  police  officer,  the  defendant 
may,  in  mitigation  of  damages,  go  into  evidence  to 
shew  that  the  plaintiff  had,  for  several  days,  been 
in  the  habit  of  going  after  him  and  annoying  Imn. 
Thomas r.PoweUt7C.Sil?.S07.  [Parke] 

If  A,  having  no  right  to  apprehend  B,  direct  a 
police  officer  to  take  B,  and  he  do  so,  B  may  main- 
tain an  action  for  false  imprisonment  against  A ; 
but  if  A  merely  make  a  statement  to  the  officer, 
leaving  it  to  him  to  act  ornot  as  he  thinks  proper  f  and 
the  officer  then  take  B,  B's  remedy  against  A  is  (if 
any)  by  action  on  the  case. 

If,  under  the  statute  5  &  6  Wia  4,  a  59,  a.  9, 
a  peace  officer  be  required  to  take  a  person  into 
custody  for  cruelty  to  a  horse,  not  committed 
in  the  officer's  own  view,  the  officer,  before  taking 
the  party  into  custody,  should  either  inquire  into 
all  the  particulars,  or  should  see  the  animal,  so  as  to 
form  a  judgment  as  to  what  has  occurred.  Hopkina 
V.  Cr0«w,7C.&P.878.  [Denman] 


254 


^ALS£  IMPRISONMENT. 


A  potson  who  is  not  the  owner  of  a  hone,  U  not 
jostified  in  giving  a  party  into  the  custody  of  a 
policeman,  on  a  charge  of  cruelty  under  the  9th 
section  of  5  &  6  WilL  4»  c.  59.  Jhid,  5  Law  J.  Rep. 
(v.8.)  K.B.  147 ;  4  Ad.  &  E.  774. 

Pleas  in  false  imprisonment,  justifying  a  deten- 
tion in  the  King's  Bench  prison  for  chamber  rent 
and  for  fees,  separately,  are  not  either  of  them  sup- 
ported by  evidence,  allowing  the  detention  to  have 
been  for  chamber  rent  and  fees  together;  and  such  a 
defonce  requires  a  joint  plea. 

The  master  of  the  King's  Bench  prison  has  a 
ri^  to  detain  a  Crown  prisoner  for  chamber  rent 

Whether  a  prisoner  under  sentence  should  be  dis- 
chaiged  at  midnight  or  kept  till  the  morning — 
qmare.  Siockdal€r.Ckttfmaai,7  C,8i¥,S$S.  [Den- 
man] 

Where  a  party  is  arrested  in  two  actions,  and  is 
discharged  as  to  both  at  the  same  time,-— Held,  that 
ease  for  folse  imprisonment  does  not  lie,  although, 
an  hour  before  his  discharge,  the  arresting  officer 
had  been  informed  by  the  plaintiff  in  one  of  the  ac- 
tions, that  that  action  was  settled.  Blessley  v.  Slo- 
maw,  7  Law  J.  Rep.  (n.s.)  Exch.  83 ;  8  M.  &  W.  40. 

Whether  the  defimdant  is  entitled  to  a  notice  of 
aetion  in  writing,  under  the  75th  section  of  the  7  & 
8  Geo.  4,  c.  29,  for  consolidating  and  amending  the 
laws,  &C.  relative  to  larceny,  &c,  will  depend  upon 
ihe  fact  of  his  intending  to  act  honestly  and  bond 
/Ue  within  the  statute ;  snd  supposing  that  he  has 
done  so,  and  if  such  question  be  left  impliedly  by 
the  Judge  to  the  jury,  an  omission  to  do  so  in  ex- 
press terms  will  not  amount  to  misdirection.  Budd 
Y,  Scott,  9  Law  J.  Rep.  (n.s.)  M.C.  97. 

Where  a  party  has  been  brought  before  a  magis- 
trate on  a  charge  of  felony,  in  cutting  certain  trees, 
and  no  evidence  has  been  given  as  to  the  value  of 
the  trees  cut,  which,  under  the  7  &  8  Geo.  4,  c.  30, 
s.  19,  to  constitute  the  act  a  felony,  should  exceed  a 
certain  sum,  the  committal  of  the  party  by  the  ma- 
gistrate does  not  make  the  latter  a  trespasser,  as 
acting  without  jurisdiction,  inasmuch  as  tne  charge 
is  one  of  felony,  over  which  the  magistrate  has  ju- 
risdiction. 

The  cornmittal,  under  such  circumstances,  of  the 
party,  upon  depositions  disclosing  no  legal  evidence 
of  ms  guilt,  does  not  make  the  magistrate  a  tres^ 
passer,  inasmuch  as  such  conduct  amounts  only  to 
an  error  in  judgment  on  the  part  of  the  magistrate, 
in  a  matter  over  which  he  has  jurisdiction. 

Whether  the  time  for  which  a  party  has  been  re- 
committed for  further  examination,  is  unreasonable, 
is  a  duettion  for  the  consideration  of  the  jury,  and 
is  to  oe  determined  by  their  decision.  Cave  v.  Mown" 
tain,  9  Law  J.  Rep.  (n.s.)  M.C.  90 ;  1  M.  &  G.  257 ; 
1  8c.  N.R.  132. 

llie  defendants  advanced  money  to  the  plaintiff 
upon  the  security  of  a  mortgage  upon  his  vessel,  and 
the  transfer  of  a  policy  of  insurance,  the  money  to 
be  repsid  upon  a  certain  day ;  and  the  defendants, 
before  such  day,  for  the  purpose  of  obtaining  the 
additional  security  of  the  ship's  register,  made  an 
Affidavit  o(  debt,  and  sued  out  a  capias,  which  they 
delivered  for  execution  to  an  officer,  telling  him,  at 
the  sanis  time,  if  he  got  the  ship's  register,  to  pro- 
ftwA  no  further  under  the  writ.  The  officer  went  to 
tUtt  lod((ing  of  tho  plaintiff,  who  was  confined  to  his 
Im4  hy  i  Hf  ic»s,and  Ntated,  that  he  would  either  take  him 


away,  or  leave  another  officer  in  care  of  him,  iml( 
he  procured  bail,  or  gave  up  the  register.  The  plain- 
tiff thereupon  gave  up  the  register,  and  the  officer 
withdrew,  and  handed  it  over  to  the  defendants,  from 
whom  he  received  his  caption  fee : — Held,  that  these 
circumstances  sustained  an  averment,  that  the  plain- 
tiff had  been  arrested,  and  had  delivered  up  the 
register  under  duress  of  imprisonment — Held,  also, 
than  in  an  action  for  such  conduct,  the  plaintiff  need 
not  arer  in  his  declaration  the  want  of  reasonable 
and  probable  cause  for  such  arrest,  nor  the  legal 
termination  of  the  auit  in  which  he  was  arrested, 
inasmuch  as  such  averments  were  confined  to  actiooa 
for  malicious  arrest  and  malicious  prosecution. — 
Held,  also,  that  a  count  in  trover  for  the  register 
might  be  maintained,  under  the  circumstances  above 
stated,  without  proof  of  a  demand  and  refiuaL 
Grainger  v.  HiU,  7  Law  J.  Rep.  (M,a.)  C.P.  85;  4 
Bine.  N.C.  212;  5Sc.561. 

The  plaintiff  arrested  under  an  attachment,  sued 
out  by  the  defendant,  which  was  afterwards  set  aside 
for  irregularity,  brought  an  action  for  £dse  impri- 
sonment against  defendant  The  Court  restrained 
the  action,  and  referred  it  to  the  Master  to  settle  a 
proper  compensation.  Brieknellw,  Stamford,  1  JBea. 
368. 

To  a  declaration  for  an  assault  and  imprisonment, 
the  defendant  pleaded,  that  the  plaintiff  attempted 
forcibly  to  bresk  into  his  dwellug-house,  and  the 
defendant  resisted  him ;  and  because  the  plaintiff  be- 
haved himself  violently,  and  created  a  di8turbance> 
in  the  street,  whereby  a  mob  was  assembled ;  and 
because  the  plaintiff  threatened  to  continue  and  per- 
severe in  such  violent  conduct,  and  to  renew  his 
attempts  to  get  into  the  defendant's  dwelling-house ; 
and  because  no  request  of  the  defendant  to  the 
plaintiff  to  abstain  from  his  attempts  was  complied 
with, — the  defendant,  in  order  to  preserve  the  peace, 
and  to  secure  himself  from  a  renewal  of  his  attempts, 
gave  him  in  charge  to  a  constable  to  be  carried  be- 
fore a  Justice  of  the  Peace : — Held,  that  the  plea 
was  good  after  verdict  Ingle  v.  JBett,  5  Law  J.  Rep. 
(N.s.)  M.C.  85 ;  1M.&W.516. 

In  an  action  against  the  defendant  for  trespass 
and  false  imprisonment  at  D,  evidence  of  his  con- 
duct at  L,  whither  he  went  early  on  the  following 
momingi  is  not  irrelevant  to  the  subject  of  inquiry, 
and  is  admissible  for  the  purpose  of  shewing  the 
animus  with  which  the  defendant  acted,  and  the  feel- 
ings by  which  he  was  influenced. 

A  general  inquiry  into  the  dealings  between  the 
defendant  and  a  company,  is  admissible  in  evidence, 
for  the  purpose  of  rebutting  an  allegation  of  the  de- 
fendant, that  certain  monies,  for  the  abstraction  of 
which  he  has  given  the  plaintiO^  one  of  the  officers 
of  the  company,  into  custody  on  a  charge  of  felony, 
were  his  own  private  property :  aliter,  if  the  inquiry 
was  of  a  particular  nature. 

A  party  giving  another  into  the  custody  of  an 
officer,  is  responsible  for  everything  done  by  the 
officer  in  the  ordinary  course  and  performance  of 
his  duty.  Such  responsibility  does  not  attach,  in 
case  of  any  irregular  or  unnecessarily  harsh  treat- 
ment of  the  prisoner  by  the  constable.  Edgil  or 
Edgetty,  Francis  tind  James  v.  Fr€tncis,  9  Law  J.  Rep. 
(n.s.)  C.P,  233 ;  1  Sc.  N.R.  118 ;  IM  .&  G.  222. 

In  an  action  for  false  imprisonment  the  defendant 
justified  on  the  ground,  that  the  plaintiff  had  been 
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his  lodger,  and  after  the  had  left  her  apartments  he 
discovered  that  some  feathers  were  missing  from  a 
bed  which  she  had  occupied,  and  he,  suspecting 
her  to  be  the  person  who  had  stolen  tiiem,  caused 
her  to  be  apprehended,  &c.  It  appeared,  that 
the  defendant  took  a  policeman  at  night  to  the 
new  lodgings  of  the  plaintiff,  a  few  days  after  she 
had  left  his  house,  and  had  her  apprehended  and 
taken  to  the  station-house,  and  the  next  day  exa- 
mined before  the  magistrate  and  discharffed: — Held, 
that  as  the  defendant  had  taken  the  law  into  hia 
own  hands,  and  not  adopted,  as  a  prudent  person 
would,  under  such  circumstances,  the  course  of 
having  previous  investigation  by  a  magistrate,  and 
obtaining  a  warrant  from  him,  it  waa  incumbent  on 
him  to  make  out  to  the  entire  satisfaction  of  the  jury, 
not  only  that  a  felony  had  been  committed,  but  that 
the  circumstances  of  the  case  were  such,  that  they  or 
any  reasonable  person,  acting  without  passion  or 
prejudice,  would  fairly  have  suspected  the  plaintiff 
of  being  the  person  who  had  conmdtted  it  AUen  v. 
Wright,  8  C.  &  P.  622.  [Tindal] 


FALSE  JUDGMENT. 

The  6th  section  of  the  19  Geo.  3,  c.  70,  requiring 
security  to  be  given,  upon  the  removal  of  the  cause, 
for  the  prosecution  of  the  suit,  refers  to  cases  of  re* 
moval  before  judgment 

Conaequently,  a  return  by  the  sheriff  to  a  writ  of 
false  judgment  from  the  county  court,  that  the 
plaindiT  in  error  has  not  given  hun  security  for  the 
prosecution  of  the  suit,  is  bad,  and  such  return  will 
be  quashed. 

SembU — ^that  the  6th  section  of  the  statute  refers 
and  is  confined  to  cases  of  removal  from  inferior 
courts  of  record.  Langden  v.  Brooka,  8  Law  J.  Rep. 
(H.8.)  C.P.  225. 


FALSE  PRETENCES. 

An  indictment  under  the  7  &  8  Geo.  4,  c.  29,  bl  53, 
alleged  that  A  falsely  pretended  to  B,  that  he,  A, 
was  a  captain  in  the  service  of  the  East  India  Com- 
pany, and  that  a  certain  promissory  note,  which  he 
then  produced,  was  a  good  and  valuable  security  for 
21L,  by  means  of  which  said  false  pretence,  he  ob- 
tained, &c ;  whereas,  he  was  not  a  captain,  and  the 
note  was  not  a  good  note : — Held,  that  the  presenting 
the  note,  and  the  assumption  of  aparticular  character, 
might  betaken  together,  and  so  constituted  an  oflbnce 
under  the  statute.  Regina  v.  fViekam,  8  Law  J.  Rep. 
(ir.t.)  M.C.  87 ;  10Ad.&'E.34;  2P.&D.33S. 

In  an  indictment  for  obtaining  goods  under  false 
pretences,  it  is  necessary  to  allege  to  whom  they  be> 
long ; — and  the  omission  is  fatal  ^ter  verdiet  Rtgina 
V.  Martin,  7  Law  J.  Rep.  (n.s.)  M.C.  89 ;  8  Ad.  &  E. 
481;  3N.&P.472. 

Indictment  for  falsely  pretending  to  the  prosecutor, 
whose  mare  and  gelding  had  strayed,  that  he,  pri- 
soner, would  tell  him  where  they  were,  if  he  would 
give  him  a  sovereign  down.  The  prosecutor  gave 
the  sovereign,  but  prisoner  refused  to  tell :  convic- 
tion held  bad ;  the  indictment  should  have  stated, 
that  he  pretended  he  knew  where  they  were.  Rex  v. 
Do«^^,  1M.C.C.462. 

It  is  an  ofience  within  7  &  8  Geo.  4,  c.  29,  s.  53,  to 
obtain  goods  on  payment  of  a  cheque  really  drawn 


by  the  prisoner  on  bankers  to  whom  be  is  unknown* 
and  witn  whom  he  has  no  account,  he  representing 
that  he  has  an  account,  and  knowing  that  the  cheque 
will  not  be  paid.  The  indictment  may  allege  the  fadse 
pretence  to  be,  that  the  cheque  was  a  good  and 
genuine  order  for  the  payment  of,  and  of  the  value 
of,  the  sum  specified.  Rex  v.  Parker,  2  M.  C.C.  1 ;  7 
C.&P.825. 

Obtaining  as  a  loan,  from  the  drawer  of  a  bill 
accepted  by  the  prisoner,  and  negotiated  by  the 
drawer,  part  of  the  amount,  for  the  purpose  of  pay- 
ing the  bill)  under  the  false  pretence,  that  the  pri- 
soner was  prepared  with  the  residue  of  the  amount^ 
is  an  ofience  within  7  &  8  Geo.  4,  c  29,  a.  58,  the 
prisoner  being  shewn  not  to  be  so  prepared,  and  not 
utending  so  to  apply  the  money.  Rex  v.  Crossieff,  2 
M.&R.  17.  [Patteson] 

A  person  at  Oxford,  not  a  member  of  the  Uni- 
versity, went  to  a  shop  for  the  purpose  of  fraud, 
wearing  a  commoner's  cap  and  gown,  and  obtained 
goods  :-<-Held,  that  the  appearing  in  a  cap  and  gown 
was  a  sufiicient  false  pretence  to  satisfy  the  statute, 
although  nothing  passed  in  words.  Rex  v.  Barnard^ 
7  C.  &  P.  784.  [BoUand] 

The  prisoner  was  ehuged  with  obtaining  a  filly, 
by  the  false  pretence  that  he  was  a  gentleman's 
servant,  and  had  lived  at  Brecon,  and  had  bou^^t 
twenty  horses  in  Brecon  fair.  It  appeared,  that  he 
bought  the  filly  of  the  prosecutor  for  1 R,  making 
him  this  statement,  which  wasfidse,  and  also  telling 
him  that  he  would  come  to  the  Cross  Keys,  and  pay 
him.  The  prosecutor  stated,  that  he  parted  with  his 
filly  because  he  expected  the  prisoner  would  come 
to  the  Cross  Keys  and  pay  him,  and  not  because  he 
believed  the  prisoner  was  a  gentleman's  servant : — 
Held,  that  as  the  prosecutor  did  not  part  with  the 
filly  by  reason  of  the  false  pretence  charged,  or  any 
part  of  it,  the  prisoner  must  be  acquitted.  Rex  v. 
Do/^,  7  C.  8c  P.  352.  [Coleridge] 

A  owed  B  a  debt,  of  which  B  could  not  get  pay- 
ment C,  a  servant  of  B,  went  to  A's  wife  and  ob- 
tained two  sacks  of  malt  of  her,  saying,  that  B  had 
bought  them  of  A ;  C  knew  this  to  be  false,  but  took 
the  malt  to  B,  his  master,  to  enable  him  to  pay  him- 
self the  debt :— Held,  that  if  C  did  not  intend  to 
defraud  A,  but  merely  to  put  it  in  his  master's  power 
to  compel  A  to  pay  him  a  just  debt,  C  ought  not  to 
be  convicted  of  obtaining  the  malt  by  fialse  pretences. 
Rex  V.  WilUams,  7  C.  &  P.  354.  [Coleridge] 

An  indictment  under  the  stat  7  &  8  Geo.  4,  c  29, 
for  obtaining  money,  &c.  under  fidse  pretences,  is 
not  good,  i^ess,  in  addition  to  the  false  pretence,  it 
contain  Uie  requisites  of  a  count  for  larceny ;  and  if 
it  do  not  allege  the  money,  &c.  obtained  to  be  the 
property  of  a  person,  it  will  not  be  sufficient,  inas- 
much as  it  could  not  in  that  state  be  pleaded  as  a 
bar  to  a  subsequent  indictment  for  larceny,  which 
it  is  made  by  proviso  contained  in  the  53rd  section. 
Regina  v.  Norton,  8  C.  &  P.  196.  [Aldcrson,  Wil- 
liams, and  Coltman] 

An  indictment  for  false  pretences  charged,  that 
H  R,  "  having  in  his  possession"  a  certain  weight 
of  281b.,  did  falsely  pretend  to  L  C  that  a  quantity  of 
coals  which  he  delivered  to  C,  weighed  16  cwt 
(meaning  1792  lb.  weight),  and  were  worth  R,  and 
that  the  weight  was  561b.,  by  means  of  which  he 
obtained  a  sovereign  of  L  C,  with  intent  to  defraud 
him  of  part  thereof,  to  wit^  lOt.,  whereas  the  coals 
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did  not  weigh  17921b.,  and  were  not  worth  It; 
and  whereas  the  weight  wai  not  56  lb.,  and  wfaere- 
aa  the  coals  were  of  the  weight  of  896  lb.  only,  and 
were  not  worth  more  than  10*.;  and  whereas  the 
weight  was  of  281b.  only.  It  was  objected,  that  all 
the  pretences,  except  that  respecting  the  weight,  were 
false  affirmations,  and  that  as  to  the  weight,  there 
was  no  allegation  to  connect  the  sale  of  the  coals  with 
the  use  of  the  weight  The  defendant  was  convicted, 
and  the  fifteen  Judges  held  the  conviction  wrong. 
JZ^T.  /2ee<f,  7C.&P.848. 

An  indictment  for  iklse  pretences  charged  in  tiie 
first  count,  that  the  defendant  ''unlawfully  did 
falsely  pretend  to  one  J  R,  that  he,  the  said  J  T,  was 
sent  by  W  P  for  an  order  to  go  to  J  B  for  a  pair  of 
•hoes,'*  by  means  of  which  ulse  pretences,  he  did 
obtain  from  J  B  a  pair  of  shoes  of  the  goods  and 
chattels  of  J  B,  with  intent  to  defraud  J  L  of  the 

5 rice  of  the  said  shoes,  to  wit,  9«.  of  the  monies  of 
.  L.  The  second  count  charged  that  he  falsely 
pretended  to  J  L  that  W  P  had  said  that  J  L 
was  to  gire  him  the  said  J  T  (the  defendant)  an 
order  to  go  to  J  B  for  a  pair  of  shoes,  by  means 
of  which  false  pretence  he  did  obtain  from  J  B, 
in  the  name  of  J  L,  a  pair  of  shoes  of  the  goods 
of  J  B,  with  intent  to  deflraud  J  L  of  the  same : — 
Held,  that  both  these  counts  were  bad  in  arrest  of 
Judgment,  as  neither  of  them  charged  a  sufficient 
ftlse  pretence  within  the  stat  7  &  8  Geo.  4,  c.  29, 
t.  ^3.    Btgina  y,  TuUy^  9  C.  &  P.  227.  [Gumey] 


FALSE  REPRESENTATIONS. 

An  attorney  applied  to  a  party  for  the  loan  of  a 
■urn  of  money  to  a  third  person,  and  said,  that  the 
money  might  be  safely  lent  on  his  promissory  note 
•lono,  because  the  title  deeds  of  an  estate  which  he 
had  lately  bouf^t,  were  in  his  possession,  and  no- 
thing cottld  be  done  without  his  knowled^;  and 
that  the  lender  would  beperfectly  safe  in  making  such 
loan  to  the  borrower  upon  such  terms  t-^Held,  that 
tbU  was  a  ropreeentation  relating  to  the  ability  of 
nnqther  within  the  9  Geo.  4,  c.  14,  and,  not  being  in 
writing,  that  no  action  oould  be  maintained  on  it 
awmm  ▼.  PhUUpt,  and  Ch$rrimgion  ▼.  PhilUps,  7  Law 
J.  JUp. (M.) 4b.  200 1  8Ad.frE.467;  6N.&P. 

447. 

X,  being  reqneited  to  supply  goods  to  B,  required 
a  rsftirsneo,  and  was  directed  to  C,  whose  servant 
gars  a  vrrbal  representation,  upon  which  goods  were 
supplii*d,  H  paid  over  the  proceeds  of  those  goods, 
wUU'h  wars  sold  under  such  circumstances  as  to  rsise 
a  ninmu  suspicion  of  fraud,  to  C,  in  discharge  of  prior 
lUhtlttUiN  I  Jluld,  In  an  action  by  A  8gain8tC,for  the 
ysliif*  iff  thMfi  goods,  that  evidence  of  the  verbal  re- 

Itrf»mini\im  wsn  not  admissible;  and,  there  not 
Mflfig  Kvtdftnes  nf  frsud  in  C  independently  thereof, 
Ibst  Ihn  aiiflon  was  not  maintainable.  Matlock  v. 
yptHuimtm,  i^  f/AW  i.  Hep.  (N.i.)  K.B.  247;  7  Ad.& 

A  iriul«<<«  of  ^  fl^rtaln  fbnd  being  questioned  as 
Ut  IJm<  i<bsrg#ii  itisdii  by  the  cettui  qu»  trutt,  upon 
ffU  lMt4»fMl  lliiiriiln,  represented  that  it  was  only 
t*Un9um\  wHh  Ihrca  annuities,  whereby  the  party 
##fMlihi|t  %\\*»  ln«}itlry  was  induced  to  advance  a  sum 
ttf  wtmnf  Iff  Om  iHiri'hase  of  another  annuity,  to  be 
tkt-hUfhA  <Mi  (l»s(  fund  I  whsreas  the  trustee  knew,  at 
OfA  \\m»i  Mtffi  li  WAS  mortgaged  to  a  large  amount 


beyond  those  annuities.  Lord  Abinger,  CB.  and 
Gumey,  B.  held,  that  this  was  a  representation  with- 
in the  9  Oea  4,  c.  14,  s.  6,  for  wluch  no  action  was 
maintainable,  it  not  being  in  writing.  Parlie,  B. 
and  Alderson,  B.  held,  that  it  was  not  within  the 
statute.  Lyd€  v.  Barnard^  5  Law  J.  Rep.  (ka)  Exch. 
117;  IM.&W.  101;  1T.&G.250. 

A  declaration  in  ease  stated  that  the  defendant  sold 
a  gun  to  the  plauitifr's  &ther,  for  the  use  of  himself 
and  his  son  (the  plaintiff),  and  that  the  defendant 
falsely  warranted  it  to  be  a  safe  and  secure  gun, 
whereas  it  was  unsafe  and  dangerous,  of  which  the 
defendant  had  tuH  knowledge ;  and  that  the  plain- 
tifi^  confiding  in  the  said  warranty,  did  use  the 
said  gun,  and  that  it  burst,  and  by  means  of  the 

E remises  the  plaintiff  lost  his  hand.  After  verdict, 
eld,  that  a  sufficient  cause  of  action  against  the  de- 
fendant was  disclosed,  the  damage  being  a  conse- 
quence of  the  fraud,  whilst  the  instrument  was  in 
tiie  possession  of  a  party  to  whom  the  defendant's 
representation  was  either  directly  or  indirectly  com- 
municated, and  for  whose  use  he  knew  the  instiu- 
ment  was  purchased. 

Judgment  for  the  defendant  below  being  affirmed 
by  a  court  of  error,  he  is  entitled  to  interest  upon  it, 
by  virtueof  3  &  4  Will.  4,  c  42,  s.  80.  Levior  Levy  v. 
Langridge  (in  error),  7  Law  J.  Rep.  (n.s.)  Exch.  887: 
4M.&W.887. 

The  declaration  alleged,  that  the  defendant  entered 
into  an  agreement  with  one  B,  for  the  sale  of  a  lease 
of  a  pubtic-house  for  a  certain  snm ;  and  that,  at 
and  before  die  said  agreement,  the  defendant  fidsely, 
firandulently,  and  deceitfully  pretended  and  repre- 
sented to  the  said  B,  that  the  trade  of  the  house  had 
been,  and  then  was,  180^  per  mondi,  all  retail  over 
the  counter;  and  tke  said  B  not  being  able  to  com- 
plete the  contract,  -it  was  agreed  between  the  plain- 
ti^  the  defendant,  and  B,  that  the  plaintiff  diould 
become  the  purchaser  Instead  of  B,  and  at  and  be- 
fore the  agreement,  B  communicated  to  the  plaintiff 
the  statement  and  representation  as  to  the  value  of 
the  house,  made  by  the  defendant  to  him,  of  which 
the  defendant  had  notice,  and  the  plainti^  confiding 
in  such  representation,  agreed  to  become  the  pur- 
diaser  of  uie  premises  for  a  certain  snm,  which  he 
paid  to  the  defendant.    It  was  then  alleged,  that  the 
premises  were  not  of  the  yalne  represented  by  the 
defendant,  as  he  well  knew,  and  that,  by  means  of 
Uie  premises,  the  defendant  falsely  and  fraudulently 
deceived  the  plaintiff  in  the  sale,  and  thereby  the 
premises  were  of  little  or  no  value,  &c : — field, 
sufficient  to  support  an  action  in  the  nature  of  deceit 
— Held  also,  mat  a  plea  denying  that  any  authority 
was  given  by  the  defendant  to  B  to  make  the  com- 
munication to  the  plaintiff  as  to  the  value  of  the 
house,  was  ill.  IHlmore  v.  Hood,  8  Law  J.  Rep.  (k.s.} 
C.P.  11 ;  6  Bing.  N.C.  97 ;  6  Sc  827;  7  Powl  P.C. 
138. 

A  declaration  in  case  alleged,  that  the  plaintiff 
had  bought  certain  goods  of  C  &  Son,  for  a  certain 
sum  lent  to  him  by  the  defendant  on  his  personal 
credit,  without  any  agreement  for  a  hen  on  them, 
which  was  paid  to  C  &  Son,  yet  that  the  defendant, 
falsely  and  wrongfully  pretending  that  he  was  en- 
titled to  such  lien,  and  had  a  right  to  prevent  the 
delivery  to  the  plaintiff,  until  the  money  should  be 
repaid,'  wrongfully  and  maliciously,  sud  without 
reasonable  or  probable  cause,  but  under  colour  of 
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saeh  pretended  lien,  ordered  G  &  Son  not  id  deQTer 
them  to  the  plaintiff,  btrt  to  keep  Uiem  tiD  they  re- 
eeiTed  farther  orders;  in  consequence  whereof  they 
did  detain  the  goods.  Flea,  that  plaintiff  did  not 
pay  for  the  goods: — Held,  on  demurrer,  that  Ae 
action  was  maintainable ;  that  it  sufficiently  ap- 
peared that  the  defendant  knew  that  he  had  no 
claim  of  lien ;  and  that,  as  the  averment  of  the  pay- 
ment must  be  taken  to  have  been  struck  out  of  the 
declantion,  it  was  not  shewn  &at  C  &  Son  were 
boond  to  deliver  the  g^oods,  consequently  the  deten- 
tion of  then,  which  resulted  from  the  defendant's 
iUse  representation  of  his  right  of  lien,  was  a  damage 
arising  directly  from  that  wrongful  act  C/reen  v« 
Mutton,  6  Law  J.  Rep.  (n.b.)  Exch.  81 ;  2  Cr.  M.& 
R.707;  IT.&G.  118. 

A  baker  was  desirous  of  disposing  of  his  shop  and 
thegood-will  oflns  business,  and  an  advertisement  waa 
imerted  in  a  newspaper,  stating  that  the  hotise  was 
doing  twelve  sacks  a  week.  The  advertisement  was 
inserted  by  the  broker  in  consequence  of  a  conver- 
sation with  the  baker's  wifie,  who  managed  the  bu- 
siness for  him,  in  which  conversation  she  told  the 
broker  that  they  did  between  nine  and  ten  sacks  a 
week,  upon  which  he  said,  **  We  must  make  it  twelve 
for  the  paper."  In  consequence  of  the  advertise- 
ment, a  person  desirous  of  purchasing,  went  to  the 
wife,  and  said  to  her,  *'  Are  you  really  doing  any- 
thing like  this  business?"  to  which  she  replied, 
**  Yes,  we  are  doing  eleven  sacks,"  and  appealed 
to  the  man  in  the  shop,  who  confirmed  her  state- 
ment. The  baker  himself  did  not  appear  at  all  in 
llie  transaction,  except  that  he  received  the  purchase- 
money,  and  paid  the  broker  his  commission.  In  an 
action  brought  by  the  purchaser  on  the  representa- 
tion contained  in  the  advertisement,  it  was  held,  that 
the  baker  was  personally  and  individuaHy  answer- 
able in  damages,  inasmuch  as  though  he  did  not 
make  any  representation  himself,  yet  he  made  the 
wife  his  agent,  and  was  bound  by  her  statements. 
Tayr&ry.  Green,  8  C.&P.316.  [Denman] 


FALSE  RETURN. 
[See  Shbbiff.] 


FAMILY  AGREEMENTS. 

The  rules  of  the  Court  of  Chancery,  as  to  transac- 
tions between  strangers,  in  dealing  witii  reversionary 
interests,  &c.,  do  not  apply  to  family  arrangements; 
as,  where  a  fkther,  tenant  for  life,  concurs  with  his 
eldest  son,  a  tenant  in  tail,  in  barring  the  estate  tail. 
In  such  cases  an  apparent  inadequacy  of  considera- 
tion, and  the  circumstance  that  the  property  is  re- 
verrionary,  have  little  weight  BeUamy  v.  Sabine,  6 
Law  J.  Rep.  (ir.s.)  Ch.  36. 


FEIGNED  ISSUE. 
[See  Error,  Where  it  lies.] 


FELON. 

The  law  does  net  allow  a  private  person  to  forego 
a  jproaeeudoff  upon  any  terms;  and  if  a  promise  be 
given  and  broken  in  such  a  manner  as  a  jury  would 

Digest,  1885 — 1840. 


consider  scandalous;  yet.  In  pAoint  of  law,  that  will 
make  no  difference.  Itegina  v.  Daly,  9  C.  &  P.  342. 
[Gumey  and  Erskine] 

To  substantiate  the  chitrge  of  harbouring  i.  felon, 
it  must  be  shewn  that  the  party  charged  did  some 
act  to  atsitt  the  felon  personally,  Regina  v.  Clu^le, 
9C.&P.855.  [Recorder] 


FELONY. 
[See  EvxDBNCB,  Confidential  Communicaiions.] 


FERRY. 
[See  Poor — Sbttlbvrmt.] 


FIERI  FACIAS. 
[See  Practice — Sheriff.] 


FINES  AND  RECOVERIES. 

(A)  In  obneral. 

B)  Ackkowledokbnt  bt  Married WoMBir. 

C)  AjfENDiCEirr,  when  unnecessary  under  3  8t 
4  WilL  4,  c.  74,  s.  8. 


f 


(A)    IV   OBMERAL. 

Circumstances  under  which  the  Court  will  allow 
the  minutes  of  a  proclamation  of  a  Welsh  fine  to  be 
indorsed  on  the  roll  of  fines,  although  there  is  no 
positive  evidence  of  tiie  malting  of  such  prodama- 
tion. 

If  iu  such  case,  t .  e.  where  the  minute  of  the  pro- 
clamation is  allowed  to  be  indorsed,  there  be  an' 
ejectment  depending  for  the  recovery  of  the  lands' 
of  which  the  fine  has  been  levied,  the  Court  will 
direct  that  the  lessor  of  the  plaintiff  shall  be  at 
liberty  to  discontinue,  without  payment  of  costs. 
Evam  demandant,  Daoiee  drforciant,  8  Law  J.  Rep. 
(n.8.)  C.P.  132 ;  5  Bing.  N.C.  229 ;  6  Sc  872. 

An  estate  tail  granted  by  Charles  2,  to  his  ille- 
gitimate son,  an  infant  of  the  age  of  nine  years,  is 
not  within  the  34  &  S5  Hen.  8,  c.  20.  Consequently, 
all  other  estates  tail  and  remainders  and  revenoons 
thereupon  expectant  or  depending,  whether  vested 
in  or  belonging  to  the  king,  or  to  any  other  person, 
may  be  barred  by  the  16th  section  of  the  3  &  4 
WilL  4,  c.  74.  Gr^on  (Didke)  v.  London  and  Bir- 
mingham Railway  Company,  8  Law  J.  Rep.  (n.b.)  C.P. 
47 ;  5  Bing.  N.C.  27 ;  8  Sc.  719. 

(B)   ACKNOWLEDOMBNT  BY  MaRRIBD  WoMBN. 

As  to  the  sufficiency  of  an  affidavit  of  a  fecoM 
covert's  acknowledgment  of  a  deed  in  foreign  parts, 
see  Ex  parte  or  In  re  Birch,  4  Bing.  N.C.  894 ;  6  Sc 
185. 

The  rules  of  Hilary  term,  4  WilL  4,  do  not  pre- 
vent an  interested  commissioner  from  making  the 
affidavit  or  affirmation  of  verification  of  acknow- 
ledgment, <Urected  by  section  86  of  3  8i  4  Will.  4,  c  74, 
and  of  the  other  circumstances  required  by  those 
rales  to  be  stated  in  such  affidavit  or  affirmation. 
Inre  Sckolfield,  6  Law  J.  Rep.  (ir.s.)  C.P.  28 ;  3  Biog. 
N.C.  293 ;  6  DowL  P.C.  363 ;  3  Sc  667. 
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I'OUriHMC  KNTIiy  AND  I>KTAINEIL 

\Hf0  liisrriTt/Tiov.J 

All  lMf|iiUlMoti  on  •  v.on^lclUm,  far  a  forcible 
I'tilry  mill  ttflNlimri  U  bad,  which  doci  not  allege  « 
I'fMMpltihit  III  hftvit  b»rii  ttiMU, omhew  the  authority 
by  whli'h  (hn  tury  nro  mntiitionrdi  and  where  the 
iitiivlonMii  In  (IHmMtvt%  thp  inqtiUition,  though  free 
f>ttMi  iibJiM'liuii  In  tlnrlf,  onnnot  be  mipported.  Hsx 
V.  llfUuH,  (I  Law  J.  tirp.  (n.n.)  M.C.  143 i  6  N.& 
M.flU.l. 


I'OUKKIN  ATTACHMENT. 

\Vh«i*«  in  «  nuii  bv  tbroi^^u  AttAchment  in  the 
ToIko)  r«M\H  of  tlrintoi,  It  uppmrrd  upon  the  record 
\\\  \\w  p\>ttMMMUogx,  tbiit  th<»  notion  wm  commenced 
b\  AtUvbu^D  tbo  d«  tVmUnt  through  bin  goods  in  the 
^^\«M^%Mon  \\\  \\\p  )tArniiibfH»,  without  a  previoui  eum- 
»H^M^H,  A^ut  ivutvu  of  mkti:  -Held,  thiit  euch  pro- 
<..aM».  X  t^riT  riton<^>UK,  And  thiit   the  judgment 


•X. 


r.  ^ttfaer.  i  Lanr  J. 


sbb  goods 


by  tiae  i»fffif  ,  a  pica  aik^giiBg  thai  tha  phintiff 
had  04Cas3cd  c^  jadgment  d  a  fordgn  oonit,  (die 
Vk«  Adn-.iraltT  Court  of  Siena  Leone,)  for  the 
daaiages  sustained  by  the  tort,  without  shewing  that 
the  jud;rxEent  was  binding  and  cooclnBre  between 
the  parties,  and  a  bar  to  an  action  in  the  colony 
itaeil^  is  bad;  and  the  plaintiff  may  allege  sndi 
matter»->«.  g.  the  absence  of  the  defendant  from  die 
colony  at  aiui  beloie  the  ooomencement  of  thesnit, 
his  i|^oraiice  of  the  existence  of  the  suit,  the  im- 
posaibility  of  serring  him  with  a  monition,  citation, 
&c — as  shew  that  the  obtaining  of  the  judgment 
was  contrary  to  natural  justice,  and  oonaeqaenUy 
that  it  was  void. 

The  obtaining  of  a  judgment  in  a  foreign  conit, 
does  not  change  the  nature  of  the  original  came  of 
action ;  nor  is  such  cause  of  action  merged  in  the 
judgment,  as  it  would  be  in  the  judgment  of  a  oooit 
of  record  in  this  country.  In  the  principal  case^ 
the  foreign  judgment  is  merely  evidence  of  a  con- 
tract or  agreement  between  the  parties. 

A  replication  traversing  the  allied  object  of  the 
defendant,  in  disposing  of  the  goods,  &&,  and  deny- 
ing the  acceptance  of  a  certain  sum,  in  satiafactioiw 
without  alleging  that  the  defendant  was,  at  anj  time 
before  proceedmgs  were  commenced,  withm  the 
jurisdiction,  was  allowed  to  be  amended,  without 
payment  of  costs,  by  allq^ing  the  fad  of  his  pie- 
sence.  Smith  v.  NickoUs,  8  Law  J.  Repw  (y^)  OP. 
92 ;  6  Bing.  N.C.  20S  ;  7  Sc  147 ;  7  DowL  P.Cttl 
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FOREIGN  LAW. 

Where  a  person  domiciled  in  one  conntry  dies 
poMeued  of  property  situate  in  another,  the  personal 
estate  is  to  be  applied  and  administered  according 
to  the  law  of  the  place  of  domicile,  and  the  rei9 
estate  according  to  the  law  of  |he  place  where  the 
real  estate  is  situate. 

By  the  law  of  Scotland,  all  creditors  may  obtain 
payment  out  of  real  or  personal  estate ;  but  if  the 
executors  have  paid  heritable  debts,  they  are  entitled 
to  relief  against  the  heir ;  and  if  the  heir  has  paid 
moveable  debts,  he  is  entitled  to  relief  against  the 
executors. 

As  to  heritable  debts,  in  respect  of  which  there  is 
no  right  of  relief  against  the  executors,  the  Scotch 
heir,  in  respect  of  tiie  assets  of  a  person  domiciled 
in  England,  is  not  entitled  to  the  benefit  of  English 
law,  which  makes  the  personal  estate  primarily 
liable  fbr  the  payment  of  all  debts. 

But  where  a  Scotch  heir  had  paid  the  moveable 
debts  of  the  deceased,  who  died  domiciled  in  Eng- 
land, it  was  held,  he  was  entitled  to  be  repaid  out  of 
the  personalty  in  England.  WincheUea  (Earl)  v. 
Garretty,  7  Law  J.  Rep.  (n.s.)  Ch.99 ;  2  K.  293. 

The  Court  leftised  to  discharge  a  foreigner  out  of 
custody,  on  the  ground  that  the  debt  for  which  he 
had  been  arrested  was  the  balance  of  a  demand  upon 
which  the  plaintiff  had  received  a  dividend  under 
proceedings  in  the  country  where  the  debt  was  con- 
tracted, similar  to  our  proceedings  in  bankruptcy ; 
though  it  was  sworn  by  a  competent  person  that  Uie 
law  of  the  foreign  country  did  not  warrant  an  arrest 
of  the  person  under  such  circumstances.  BretUllot 
T.i5'fiiiAw,4Sc.201. 


FOREIGN  PRINCE. 

[See  Costs,  at  Law,  Security  for.] 

A  foreign  prince,  who  comes  voluntarily  as  a  suitor 
into  a  court  of  law  in  England,  becomes  subject  as  to 
all  matters  connected  with  that  suit  to  the  jurisdic- 
tion of  a  court  of  equity.  Rothschild  v.  Queen  of  Por- 
tugal, 3  Y.  &  C.  S94. 


FOREIGNER. 
It  is  no  defence  in  behalf  of  a  foreigner  charged 
in  England  with  a  crime  committed  there,  that  he 
did  not  know  he  was  doing  wrong,  the  act  not  being 
an  offence  in  his  own  country.  But  though  it  is 
not  a  defence  in  law,  yet  it  is  a  matter  to  be  con- 
sidered in  mitigation  of  punishment  Rex  v.  Eiop, 
7  C.  &  P.  456.  [Bosanquet  and  Vaughan] 


FORFEITURE. 
[See  Lbasb — Lboact.] 

Bequest  to  legatee  with  a  clause  of  forfeiture,  in 
case  he  should  mortgage,  charge,  sell,  or  expose  to 
sale,  assign,  or  incumber.  The  legatee  became  a 
bankrupt : — Held,  no  forfeiture.  Whitfield  v,  Frtc- 
*W/,  7  Law  J.  Rep.  (h.b.)  Ch.  187 ;  2  K.  608. 

I^perty  was  settled  on  A  until  he  should 
(amongst  other  things)  attempt  or  agree  to  sell, 
alien,  charge,  or  incumber  it  A  afterwards  en- 
deavoured to  raise  money  by  means  of  the  property. 


but  was  prevented  from  efl^ting  his  object  by  the 
terms  of  the  settlement : — Held,  that  no  forfeiture 
had  been  committed.  Jonee  v.  Wise  or  Wyse,  7  Law 
J.  Rep.  (n.6.)  Ch.  107 ;  2  K.  285. 

A  testatrix,  after  bequeathing  certain  legacies, 
directed,  that  if  the  legatees  should  be  dead  at  the 
time  of  her  decease,  or  should  not  be  heard  of  to  be 
then  living,  or  should  not  respectively  claim  their 
respective  legacies  within  twelve  months  afler  her 
decease,  then  the  legacies  given  to  such  of  the  lega- 
tees as  should  be  dead,  or  should  neglect  to  claim 
within  the  time  aforesaid,  should  sink  into  the  resi- 
due : — Held,  that  one  of  the  legatees,  who  did  not 
claim  her  legacy  within  the  time  limited  by  the  will, 
had  no  right  thereto  after  that  time,  although  she 
lived  at  a  distance  from  the  residence  of  the  testa- 
trix, and  had  not  previously  heard  of  the  bequest  in 
her  favour,  or  of  the  testatrix's  decease.  Hawkes  v. 
Baldwin,  7  Law  J.  Rep.  (n.s.)  Ch.  297 ;  9  Sim.  365. 

Semhle — ^that  conditions,  in  gifls  or  limitations  as 
to  residence,  &c.,  are  at  an  end  upon  bankruptcy. 

As  to  a  mandatory  order  on  a  bankrupt  to  per- 
form conditions  in  a  deed  of  settlement,  so  as  to 
preserve  the  interest  of  the  assignees — qtuere.  Ex 
parte  and  re  Goldney,  M.  &  Ch.  75 ;  3  Dea.  570. 

A  person  convicted  of  a  felony,  not  punishable 
with  death,  was  entitled  to  a  contingent  legacv ; 
the  contingency  not  having  occurred,  until  after  the 
felon  had  undergone  his  punishment, — Held,  that 
the  Crown  was  not  entided  to  the  legacy.  Stokes  v. 
Holden,  5  Law  J.  Rep.  (n.b.)  Ch.  291 ;  IK.  145. 
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(G)  Instruments  of  Forging. 
(H)  Indictment. 
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(K)  Punishment. 


(A)  In  general. 

Forging  an  order  from  a  magistrate  to  a  gaoler 
to  discharge  a  prisoner,  as  upon  bail  having  been 
given,  is  forgery  at  common  law.  Re*  v.  Harris,  I 
M.  C.C  o9o. 

A  conditional  uttering  of  a  forged  instrument  is 
as  much  a  crime  as  any  other  uttering.  Regina  v. 
Coolre,  8  C.  &  P.  582.  [Pattesfm] 

If  an  engraving  of  a  forged  note  be  given  to  a 
party  as  a  pattern  or  specimen  of  skill,  the  party 
giving  it  not  intending  that  the  particular  note 
should  be  put  in  circulation,  it  is  not  an  uttering 
within  the  statute.  Rex  v.  Harris,  7  C.  &  P.  428. 
[Littledale.]     And  see  s.  c.  Indictment  (A)  (a), 

(B)  Deeds  and  Wills. 

A  count  in  an  indictment  for  uttering  a  forged 
deed,  described  it  as  '*  a  certain  deed  purporting  to 
be  made  on  the  Ist  day  of  March  1887^  between 


260 


FORGERY  AND  UTTBJtlNG  OF  FORGED  INSTRUMENTS. 


R  W  of  the  OM  part,  and  D  G  of  the  other  part, 
purporting  to  be  an  under>lea<e  by  the  aaid  R  W 
to  the  said  D  6,  of  certain  lands,  tenemesjta,  and 
premises  therein  mentioned,  subject  to  the  paymeiUt 
of  the  yearly  rent  of  82.  payable  on  the  1st  day  of 
March  in  every  year,  and  purporting  to  contain  a 
covenant  by  the  said  D  G  with  the  said  R  W,  for 
the  payment  by  the  said  D  G  to  the  said  R  W  of 
the  yearly  rent  of  82. :" — Held,  good  under  the  stat 
2& 3  WiU. 4, 0.123,8.2.  JUginaJf.  Daoies,9C.&F. 
427.  [Denman] 

A,  an  attorney,  was  employed  by  B  as  his  soli- 
citor, to  put  out  money  upon  mortgage.  C  applied 
to  A  to  procure  him  an  advance  of  money  on  mort- 
gage, and  to  act  as  his  solicitor  in  procuring  it  C 
stated  to  A,  that  he  was  the  owner  of  certain  free- 
hold lands,  and  produced  a  forged  will  in  proof  of 
his  title,  which  he  placed  in  A's  hands.  B  then 
advanced  the  money,  A  acting  as  his  solicitor,  by 
preparing  the  mortgage  deeds,  &c. : — Held,  that  on 
the  trial  of  C  for  uttering  the  forged  will,  A  was  bound 
to  produce  the  will,  and  also  to  give  evidence  of 
what  C  said  to  him  as  to  the  advance  of  the  money. 

The  forgery  of  the  will  of  a  nop-eiusting  person  is 
an  offence  within  the  stat  1  WilL  4,  o.  66,  a.  3. 
Jteguia  v.  Avery,  8  C.  &  P.  696,  [Patteson] 

(C)  Bills  of  Exchange  and  Pbomissoby 

Notes. 

To  constitute  the  forgery  of  a  till  of  exchange 
within  1  Will.  4,  c  66,  s.  4,  the  inatrament  muat  be 
complete.  Forging  an  acceptance  to  an  instrument 
in  me  form  of  a  bill,  but  without  the  drawer's 
name,  is  not  within  the  statute.  M^na  v.  Buttar" 
wick,  2  M.  &  R.  196.  [Parke] 

In  a  case  of  forgery,  the  fact  that  the  prisoner 
has  given  guarantees  to  hi»  bankers,  to  whom  he 
paid  a  forged  note,  to  a  larger  amount  than  the 
note,  does  not  so  completely  negative  an  intent  to  de- 
fraud them,  as  to  withdraw  the  case  from  the  con- 
sideration of  the  jury.  iSej  r.  Jtmu,  7  C.  &  F.  553. 
[Patteson] 

A,  being  in  want  of  l,000iL,  applied  to  B,  who 
drew  a  bill  for  thatamoilnt,  which  A  accepted,  pay- 
able at  three  months  after  date.  In  a  few  days  B 
came  to  A,  and  said  that  he  oouM  not  get  the  1,0002. 
bill  discounted,  as  it  was  toe  large,  and  proposed 
that  two  bills  for  5002.  each  should  be  substituted. 
One  for  5002.  was  drawn  by  B  and  accepted  by  A. 
B,  upon  this,  pretended  to  destroy  the  1,0002.  bill 
in  A's  presence,  but  did  not  in  fact  destroy  it ;  on 
the  contrary,  he  altered  it  from  a  bill  at  three  to 
a  bill  at  twelve  months : — Held,  that  this  was  for- 
gery in  B,  with  intent  to  defraud  A.  Rgx  v.  Aikm- 
#p»i,  7  C.  &  P.  669.  [Park] 

If  the  prisoner  write  another's  iiame  across  a 
blank  stamp,  on  which,  after  he  is  gone,  a  third  per- 
son^ who  is  in  league  with  him,  write  a  bill  of  ex- 
change. Semble,  that  this  is  not  a  forgery  of  the 
acceptance  of  a  bill  of  exchange  by  the  prisoner. 
Regina  v.  Cooke,  8  C.  &  P.  582.  [Patteson] 

it  is  foigery  for  a  per^n  having  authority  to  fill 
up  a  blank  acceptance  for  one  aum  only,  to  ^  up 
the  bill  for  a  larger  sum.  Rex  v.  Hart,  1  M.  C.C.  486 ; 
7  C.  &  P.  652. 

What  is  or  is  not  a  false  making  of  a  ^  of  ex- 
change, is  a  questioq  of  law. 

In  an  indictment  for  uttering  a  foitf  ed  bill  of  ex- 


change, the  Judge  will  hear  eTidence  of  all  the  facts 
which  form  parts  of  one  continued  transaction,  rtlisit- 
ing  to  the  biU,  apd  will  not  p«t  the  proeeeutor  to 
elect  what  particular  fact  he  means  to  rely  upon  aa 
the  uttering,  till  the  caae  for  the  prosecution  is  doeed. 
Ibid,  7  0.  &  P.  652.     [Littledale  and  BoUand] 

If  a  person  have  the  authority  of  another  to  write 
the  name  of  that  other  to  an  aocepUnee^  it  is  ne 
forgery ;  neither  ia  it  if  he  had  no  such  authority, 
provided  that,  by  the  facta  proved,  it  ia  made  out 
that  he  had  £rir  ground  fat  considering  that  he  had 
such  authority,  and  did  so  consider,  and  wrote  the 
aeeeptance,  not  meaning  to  defraud  or  injure  any 
one.    Regina  v.  Paruh,  8  G.  &  P.  94.  [  Abinger] 

If  a  party  had  reaaonable  ground  for  bdieving, 
from  the  acts  of  another  party,  that  he  had  autho- 
rity to  aecept  bills  in  the  name  of  such  party,  ».d 
acting  upon  that  impreasion,  was  to  acc^  a  bill  in 
that  party's  name,  this  would  not  be  a  forgery ;  and 
the  fact,  that,  on  three  or  four  previoua  oocaaiona, 
when  he  had  drawn  bills  in  that  way,  the  party  whose 
name  was  used  had  paid  them,  even  without  remark 
or  remonatrsnce,  would  afford  fair  ground  lor  tiie 
belief  that  he  had  such  authority. 

If  a  person,  wishing  to  raise  money,  put  the 
name  of  another  on  a  bill,  without  hiaaudkority,  in- 
tending to  pay  the  bill  when  due,  and  believing  that 
he  should  be  able  to  do  so,  thir  is  forgery.  Se^  if  a 
person,  relying  on  the  kindness  of  anoUier  (a  near 
relation,  for  instanoe),  uses  his  name  on  a  bill  with- 
out authority,  truating  that  thai  person  will  pay  it, 
rather  than  there  should  be  a  criminal  pgooecution 
on  the  sulyeot,  this  also  ia  forgery.  Regtma  v.  Beard, 
8  C.  &  P.  148.  [Coleridge] 

Writing  the  acceptance  of  an  priirting  pezwmto  a 
bill  of  exchange,  without  authority,  or  the  name  of  a 
firm  or  person  non-existing,  in  acceptance  of  a  bill, 
with  intent  to  defiraud,  is  forgery ;  and  if  a  person 
write  an  acceptanoe  in  his  own  name  to  represent  a 
fictitious  firm,  with  intent  to  defiraud,  it  is  a  foiged 
acceptanoe ;  for,  if  an  acceptance  represent  a  ficti- 
tious firm,  it  ia  the  same  as  if  it  represented  a  ficti- 
tious person.  Regina  v.  Rogers,  8  C.  8c  P.  629. 
[Bosanquet,  Coleridge  and  Coltman] 

An  indictment  under  11  Geo.  4.  &  1  WilL  4,  c  66, 
s.  3,  for  uttering  a  fiirged  bill  of  exchange,  is  not 
supported  by  proof  of  uttering  a  bill  of  which  the 
acceptance  only  is  forged.  'Hie  indictment  mnst 
charge  the  uttering  the  fmcged  aceeptanoa.  JCe*  v. 
nervell,  1  M.  C.C.  405. 

Knowingly  uttering  a  bill  of  exchange,  all  Ihe 
names  on  which  are  &titiotts,  ia  within  Sie  forgery 
statutes,  though  the  party  uttering  intended  to  |bo- 
vide  for  the  payment  of  the  bill,  Sie  foot  of  the  par- 
ties not  being  real  being  unknown  to  the  person 
taking  the  bilL     Regina  v.  Hitt,  2  M.  C.C.  80. 

An  indictment  for  uttering  a  forged  bill  of  ex- 
change, is  supported  by  proof  of  uttering  an  instru- 
ment in  form  of  a  bOl,  with  a  forged  acceptance  on 
it,  though  there  be  no  person  nwmed  em  drawee  in 
the  biU.    Megina  v.  HitttdK*,  2  M.  C.C.  60. 

Indictment  for  uttering  a  forged  bill  of  exchange 
set  out,  '*  i  4  mois  de  date  par  cette  lettre  deohaage 
a  ror<ire  de  nous-m^me,la  somme  de  500  Hvres  ster- 
ling," and  trsnslated,  "  at  4  months  date  by  this  bill 
of  exohange  to  the  order  of  ounelvet^  the  aum  of 
SOOtatejling:"— Held,g«>d.  RejfT,&md&'tkie,l 
M.  C.C.  438. 
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WlMre  a  pcrwm  g»re  «  forged  aeeeptance,  Iommt* 
iag  it  to  be  M,  to  tae  nuuui^er  of  a  bmlusig  com- 
MMj  whore  lie  kmC  en  eoeowrtp  eeying^  tket  h0 
hoped  this  bill  woud  letbfy  them  «e  e  eecurity  fbr 
the  debt  he  owed ;  and  the  manager  replied  that  that 
would  depend  on  the  result  of  mqniries  respecting 
the  aoeeptore: — H^d,  a  aufflcieat  «tterin|^ 

If  a  peraon,  at  the  time  he  uttsfed  a  bill  of  ex* 
change  with  a  Ibiced  acceptance  on  it,  knew  the 
acceptance  to  be  foiled,  and  meant  fte  bill  to  be 
taken  as  a  bill  with  a  genoine  acoeptanoe  upon  it, 
the  iaeritahle  conclusion  is,  that  he  intended  to  de- 
fraud.   iBcylMY.C^iiw,  SC.&P.58a.  [Patteson] 

If  a  person  knowingly  pays  away  a  fiwgery  as  a 
food  bin,  it  is  a  oonseqnoiee,  and  almost  a  conse- 
quence  of  law,  th%t  he  most  intend  to  deftaud  the 
person  to  whom  he  pays  the  biU,  and  also  the  per- 
son whose  name  is  used,  as  everything  which  is  the 
natural  eonseqnence  of  iht  act  must  be  taken  to  be 
the  intention  of  the  prisoner.    Ibid.  686. 

On  the  trial  of  an  indictment  for  uttering  a  foiged 
bill  of  exchange,  if  the  jury  are  satined  that  the 

Srisoner  uttered  the  bill  as  a  true  bill,  meaning  it  to 
e  taken  as  such,  and  at  that  time  knew  it  to  be 
^■S^  they  ought  to  find,  as  a  necessary  conse- 
quence ai  law,  that  the  prisoner  intended  to  defraud ; 
and  the  jury  ought  to  infer  the  intent,  if  they  are 
satiafted  on  the  two  other  points.  Regmm  t.  HiUt  8 
C.  &  P.  274s.  [  Aldenon] 

If  a  person  knew  the  acceptance  of  a  bill  of  ex- 
change to  be  forged,  and  uttered  it  as  true,  and  be- 
liered  that  his  bankers  to  whom  he  uttered  it,  would 
advance  money  on  it,  which  they  would  not  other- 
wise, that  is  ample  evidence  of  an  intent  to  defraud, 
and  evidence  upon  which  a  Jury  ought  to  aot ;  and 
a  person  is  not  the  less  guilty  of  forgery  because  he 
may  intend  ultimately  to  take  up  the  forged  bill, 
and  may  suppose  that  the  party  whose  name  is 
fesged  will  be  no  loser ;  and  the  ftiot  that  the  bill 
has  been  mnce  psid  by  the  prisoner  will  make  no 
difference,  if  the  oflence  has  ones  been  complete  at 
the  time  of  the  uttering.  Begim  v.  Geedl,  9  C.  &  P. 
499.  [Parke] 

In  an  indictment  for  ibiging  a  promissory  note, 
the  forged  note  mav,  under  the  sUtute  3  &  3  Will  4, 
c.  128,  be  described  as  *'  a  eertain  forged  promissory 
note  in  the  payment  of  29A,"  without  stating  the 
date. 

Whether  the  atatute  7  Geo.  4»  c  46,  is  eomptd- 
$oqf^  that  all  forgeries  on  joint-stock  banks  diall 
be  kid  with  intent  to  defraud  the  officers  whose 
names  axe  returned  under  that  act,  and  whether  the 
retunia  must  be  proved  by  Ac  production  ef  ex- 
amined conies,  to  shew  that  such  persona  are  the 
officers  of  me  joint-stock  bank-— f  ii«re.  Rut  v.  Bwr- 
gist,7C.&  P.  490.  [Litaedale] 

(D)  Uin>EaTAXiNOs  to  fa.t  Money. 

A  written  promise  to  pay  a  sum  specnfied,  or  such 
other  sum  not  exceeding  the  same,  as  A  B  may  in- 
cur by  reason  of  a  suretyship,  is  an  undertaking  to 
pay  money  within  11  Oea  4.  S(  1  Will.  4,  c.66. 
Jl4<miv.Aee^2M.G.C.62;  8C.&P.628. 

(£)  Receipt  ob  AcaviTTAi^cE. 

A  pay-seijeant  of  the  artillery  obtained  from 
the  paymaster  a  receipt  for  a  sum  eC  money,  ss 
part  of  the  snbiistenee  ef  a  company  far  the  month 


of  JlCey.  Ho  aftenrarda  emied  Mt^,  and  inserted 
/um,  and  gave  the  recopt  to  a  tradesman,  wfao^ 
•ecording  to  the  uanal  pnctiee,  advanced  tlM  sum 
to  the  prisoner,  and  sent  the  receipC  to  the  agent 
of  the  regiment,  who  paid  the  amount  An  in£et- 
ment  for  forgery,  describing  the  instrument  as  a  x^ 
ceipt,  was  held  good.    Rex  v.  Hope,  1 M.  C.C.  414w 

A  servant  employed  by  her  mistress  to  pay  trades- 
men's biUs,  received  from  her  a  bill  of  a  tradesman 
named  SadOer,  together  with  the  money  to  pay  that 
and  other  bill^  She  brought  the  bill  sgain  to  her 
mistinss,  with  Ae  words,  **  paid  sadlei''  on  it;  the 
word  Sadler  being  wiHten  wkh  a  small  e,  and  then 
being  no  initial  of  die  chrislaan  name  of  tSie  Irades- 
man.  The  mistrees  stated,  that  she  believed  the 
words  to  be  a  receipt,  and  that  no  applicatien  was 
made  for  the  money  afterwards: — ^Held,  on  an  in* 
dictment  for  foigery,  that  (he  words  "  paid  Sadler,*' 
under  the  circumstances,  imported  a  receipt  or  ac- 
quittance for  the  money,  and  not  merdy  a  memo- 
randum by  the  servant  of  her  having  paid  the  bilL 
Regina  v.  ^easesMfi,  8C.  &  P.  180.  [Demnan] 

If  a  high  oonetable  issue  his  preoept  for  the  pay- 
ment of  a  county  rate,  amounting  to  hi.  $§,  9d.,  and 
having  received  the  money,  write  the  receipt  at  the 
bottom  of  the  paper,  *'  Received  the  above  rate^ 
J  P,"  and  after  that  the  sum  of  31. 5#.  9tf.  in  the  pre- 
cept be  fraudulently  altered  to  Zl  15«.  9(/.,  this  is 
forgery  of  a  receipt  within  the  statute  1  WilL  4^ 
a  &,  s.  10,  and  may  be  Isid  with  intent  to  defraud 
any  rated  inhabitant  (by  name)  of  the  parish  on 
wluch  the  rate  is  imposed,  **  and  others  i"  and  the 
indictment  need  not  set  out  the  receipt,  but  may 
describe  it  under  the  sUtute  2  &  3  WilL  4,  c  123, 
B.  3,  receipts  being  within  the  provisions  of  that 
statute,  as  well  as  instruments  whioh  are  the  sub- 
ject of  larceny. 

The  words,  "  Received  the  above  rate,"  suffici- 
ently import  a  x«oeipt,withoutan  innuendo  to  explain 
them.    Rtgina  v.  Faugkan,  8  C.  8c  P.  276.  [Gumey] 

The  words,  ''  Settled,  Samud  Hughes,"  at  the 
foot  of  a  bill  of  parcels,  import  a  receipt  and  ac- 
quittance; and  in  an  indictment  for  forging  the 
acquittance,  it  will  be  sufficient  to  set  out  the  bill  of 
parods,  with  the  word  **  settled,"  and  signature  at 
the  foot  of  it,  without  any  averment  that  the  word 
**  settled"  imports  a  receipt  or  acquittance. 

If  a  person  gives  his  employer  a  forged  receipt  for 
money,  with  intent  to  make  the  employer  believe  that 
money  already  obtained  has  been  applied  in  a  certain 
way,  he  is  guilty  of  uttering,  though  there  is  no  such 
person  as  that  whose  receipt  it  purports  to  be.  Rtx 
V. iforiM,  1  M. C.C. 488 ;  7C.&P.649. 

(F)   ObDXBS,  WARSANTa,  AXD  REaUBSTS. 

A  prisoner  convicted  or  confessing  to  an  indict- 
ment for  ntlering  a  forged  **  order,"  ought  not  to  have 
judgment  passed,  if  it  appears  that  the  person  whose 
name  is  forged  had  no  authority  to  order,  and  the 
writing  meruy  purportsa  request  Regmar,  NewUm, 
8  M.  C.C.  £9. 

A  charge  of  forging,  &c.,  an  order  for  the  pay<p 
ment  of  money,  is  supported  by  proof  of  a  foreign 
letter,  requesting  a  correspondoit  of  the  supposed- 
writer  in  England  to  advance  money,  it  being  proved 
that  such  letters  in  the  course  of  business  are  treated 
as  orders.  Begina  v.  Jlodts,  2  M.  C.C.  66 ;  8  C.  *  P. 
#26. 
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It  is  no  defence  on  an  indictment  for  forging  and 
uttering  an  order  of  a  board  of  guardians  of  a  poor 
law  union,  to  shew  that  the  person  who  signed  the 
order  as  presiding  chairman  was  not  in  &ct  cnairman 
on  the  dlay  he  signed ;  the  forgery  charged  being  of 
another  name  in  the  order.  Regina  ▼.  Pike,  2  M.  C.C. 
70. 

Indictment  for  forging  an  order  for  payment  of 
money.  The  instrument  was  an  order  to  pay  the 
prisoner  or  order  the  sum  of  iiL  5t,,  bang  a  month's 
advance  on  an  intended  voyage  to  Quebec  in  the 
ship  Mary  Ana,  as  per  agreement  with  G  M,  master. 
The  prisoner  had  in  the  margin  of  the  order  written, 
"  On  receiving  this  cheque  I  agree  to  sail,  and  to  be 
on  board  within  sixteen  hours  from  the  date  of  this 
cheque." — Held  a  good  order  for  payment  of  money 
witMn  the  meaning  of  the  stat  11  Geo.  4.  &  1  Will,  i, 
c  ^,  s.  3.  Rex  V.  Ban^ld,  1 M.  C.C.  416. 

A  prisoner  was  indicted  on  the  stat  2  &  3  Will.  4, 
c.  123,  s.  3,  for  forging  a  warrant  for  the  payment  of 
money  (not  setting  it  out).  The  forged  paper  was  as 
follows : — **  This  is  to  eatis/y  that  R  R  a«  swept  the 
flues  and  cleaned  thebilgea^and  repaired  four  bridges 
of  the  Princess  Victoria,  signed  J  N,  4A  10«."  It 
was  proved,  that  by  the  course  of  dealing  between  the 
parties,  this  voucher,  if  genuine,  would  have  autho- 
riced  L  &  Co.  to  pay  4^  10«. : — Held,  that  it  is  not 
necessary  that  a  warrant  for  the  payment  of  money 
should  be  addressed  to  any  particular  person ;  and 
that  as  it  appeared  that  this  document,  if  genuine, 
would  have  been  a  voucher  for  the  payment  of  the 
money  mentioned  in  it,  that  was  a  sufficient  proof 
of  the  allegation  that  it  was  a  warrant  for  the  pay- 
ment of  money. 

If  in  an  indictment  for  forgery  the  instrument  be 
described  and  not  set  out,  it  is  a  matter  of  evidence, 
whether  the  instrument  comes  within  the  designation 
given  of  it  in  the  indictment  or  not ;  and  averments 
to  shew,  that  the  document  comes  within  the  desig- 
nation given  of  it  in  the  indictment,  are  now  (in  tbia 
form  of  indicting)  unnecessary.  Regina  v.  Rogere,  9 
C.  &P.  41.  [Parke  and  Bosanquet] 

A  count  in  an  indictment  for  forging  a  request 
for  the  delivery  of  goods,  ^ioh  describes  the  forged 
instrument  as  ''  a  certain  forged  request  for  the  de- 
livery of  goods  to  one  J  R,"  is  good  under  the  stat 
2  &  3  Will.  4,  c.  122,  s.  2,  and  is  not  too  general. 
Regina  v.  RoheWt  9  C.  &  P.  423.  [Armstrong] 

A  forged  letter  requesting  a  tradesman  to  deliver 
goods  to  A  B,  on  his  credit,  and  vouching  for  his 
ability  to  pay,  may  be  described  as  a  request  within 
11  Geo.  4.  &  I  WilL  4,  c.  6^,  s.  10,  though  the  sup- 
posed writer  have  no  authority  over  or  interest  in 
the  goods,  and  A  B  only  be  looked  to  for  payment 
Rex  V.  Thtmat,  2  M.  C.C.  16  ;  7  C.  &  P.  851. 

A  forged  paper  addressed  to  a  tradesman,  and 
purporting  to  be  signed  by  one  of  his  customers  in 
the  following  form : — **  Please  to  let  bearer,  William 
Gof,  have  spillshaul  and  grafting  tool  for  me,"  is  a 
forged  request  for  the  delivery  of  goods  witMn  the 
statute  1  Will.  4,  c.  Q^,  s.  10.  Regina  v.  Jamee,  8  C.  & 
P.  292.  [Alderson] 

A  paper  in  the  following  form  was  held  to  be  a 
request  for  the  delivery  or  goods,  though  not  ad- 
dressed to  any  one : —  "  August  3,  39.-^ne  16  in. 
helmet  scoop,  one  4^ quart  kettle.  James  Hayward." 
Regina  v.  Pulbrook,  9  C.  &  P.  87.  [Denmanl 

"  Please  let  the  lad  have  a  hat,  and  I  will  answer 


for  the  money,  £  B,"  is  a  request  for  the  delivery 
of  goods,  and  is  not  the  less  so,  because  it  may  be 
also  an  undertaking  for  the  payment  of  money. 
Regina  v.  White,  9  C.  &  P.  282.  [Gumey] 

(G)  Inbtrvmekts  of  Fo!m>iM&. 

Having  in  possession,  &e.  the  plates  of  bankers 
in  Upper  Canada,  it  within  the  18th  section  of  11 
Geo.  4.  &  1  Will.  4,  c.  66.  Regina^.  Hanrnm,  2  H. 
C.C.  77;  9C.&P.  11. 

An  indictment  under  the  11  Geo.  4.  &  1  WiU.  4^ 
c  6Q,  s.  19,  for  feloniously  having  in  jposaession 
plates,  upon  which  were  engraved  a  pronussory  note 
for  payment  of  money  of  a  foreign  prince,  inaccu- 
rately setting  out  the  note  in  the  foreign  language 
and  translation,  and  with  fac-similes  of  the  note  not 
engrossed  in  the  indictment,  but  attached  thereto  on 
paper,  is  bad. 

Counts  under  2  &  3  Will.  4,  c.  123,  s.  3,  sUting  tlie 
plates  to  have  engraved  on  them,  in  the  Polish  lan- 
guage, a  promissory  note  for  payment  of  money,  to 
wit,  for  the  payment  of  five  florins,  purporting  to  be 
be  a  promissory  note  for  payment  of  money  of  a 
certain  foreign  prince,  without  stating  the  value,  are 
good  after  verdict   Rex  v.  Warshaner,  1  M.  C.C.  466. 

Where  three  persons  were  jointly  indicted  for 
feloniously  using  plates  containing  impressions  of 
forged  notes,  it  was  held,  that  the  jury  must  select 
some  one  particular  time  after  all  three  have  become 
connected,  and  must  be  satisfied,  in  order  to  convict 
them,  that  at  such  time  they  were  all  present  to- 
gether at  one  act  of  using,  or  assisted  in  such  one 
act,  as  by  two  using,  and  one  watching  at  the  door 
to  prevent  the  others  being  disturbed,  or  the  like ; 
and  that  it  was  not  sufficient  to  shew,  that  the  parties 
were  general  dealers  in  forged  notes,  and  that  at 
difl!erent  times  they  had  singly  used  the  plates,  aDd 
were  individually  in  possession  of  forged  notes  taken 
from  them.  Re*  v.  Hamu,  7  C.  &  P.  416.  [Littledale 
and  Gaselee] 

Three  prisoners  (foreigners)  were  indicted  for 
feloniously  engraving  and  making  two  parts  of  a 
promissory  note  of  die  Emperor  of  Russia.  The 
indictment  was  framed  upon  the  stat  1 1  Geo.  4.  & 
I  WilL  4,  c.  Q6, 8.  19.  The  plates  were  engraved  by 
an  Englishman,  who  was  an  innocent  agent  in  the 
transaction.  It  appeared,  that  two  of  the  prisoners 
only  were  present  at  the  time  when  the  order  was 
given  for  the  engraving  of  the  plates,  but  they 
said  they  were  employed  to  get  it  done  by  a  third 
person,  and  there  was  some  evidence  to  connect  the 
third  prisoner  with  the  other  two  in  subsequent  parts 
of  the  transaction.  The  questions  lefl  to  the  jury 
were,  first,  whether  the  two  who  gave  the  order  for 
the  engraving  knew  the  nature  of  the  instrument ; 
and,  secondly,  whether  all  three  concurred  in  the 
order  given.  The  Judge  told  the  jury,  that  in  order 
to  find  all  three  eiiilty,  they  must  be  satisfied  that 
they  jointly  employed  the  engraver,  but  that  it  was 
not  necessary  that  they  should  all  be  present  when 
the  order  was  given,  as  it  would  be  sufficient  if  one 
first  communicated  with  the  other  two,  and  all  three 
concurred  in  the  employment  of  the  engraver.  His 
Lordship  also  said,  that  he  was  inclined  to  think 
that,  if  the  prisoners,  by  means  of  the  engraver, 
caused  the  plates  to  be  engraved,  they  would  be 
within  the  provisions  of  the  statute,  whether  they 
knew  the  nature  of  the  instrument  engraved  or  not. 
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butintimftted  tlimt,  if  it  became  n^Scessary,  the  matter 
might  be  made  the  subject  of  further  consideration. 
The  jury  found  the  two  ffuilty  who  gave  the  order, 
and  added,  that  they  considered  they  kioew  the  nature 
of  the  instrument  The  third  prisoner  was  acquitted. 
Beghta  t.  Mweau,  9  C.  &  P.  676.  [Patteson] 

(H)  Indictment. 

[See  ante  (F),  Heghta  ▼.  Rogers  and  Regina  v. 

Robtim,^ 

An  indictment  for  forgery,  found  at  the  Quarter 
Sessions,  is  a  nullity ;  therefore,  where  indictments 
for  forging  requests  for  tiie  delivery  of  goods,  had 
been  found  at  the  Quarter  Sessions,  and  transmitted 
to  the  assizes,  the  Judge  ordered  that  they  should 
be  quashed,  and  new  indictments  prepared  at  the 
assizes.     Regmay.Rigby,SC.&F,  770.  [Erskine] 

Where  a  prisoner  is  tned  for  foT^ery  in  the  county 
where  he  is  in  custody,  under  section  25  of  the  1 
WilL  4,  c  66,  the  forgery  may  be  alleged  to  have 
been  committed  in  that  county,  and  there  need  not 
be  any  averment  that  the  prisoner  is  in  custody 
there.     Rexv,James,7C.&F,55S.  [Patteson] 

An  indictment  for  forging  a  receipt  in  the  follow- 
ing form:—"  6th  January  1880,  16/L  15«.  6<f.,  for  the 
high  constable,  James  Hughes**  does  not  require 
explanatory  averments.  Regina  r,  Boardmany  2  M, 
&  R.  147.  [Alderson] 

A  count  m  forgery  setting  out,  as  an  acquittance, 
an  invoice  of  goods  sold,  with  the  word  settled  at  the 
foot,  and  signal  with  a  name  in  full,  is  good  without 
any  averment  of  the  meaning  of  the  word  settled. 

A  count,  charging  the  uttering  a  forged  receipt 
simply,  is  good.     Rex  v.  Martin^  1 M.  C.C.  483. 

Indictment  for  forging  an  order  for  relief  to  a 
discharged  prisoner,  unoer  5  Oea  4,  c.  85,  being  in 
many  instances  ungrammatical,  and  at  variance 
from  the  act, — Held^  bad.  Rex  v.  DonHelly,  I M.  C.C. 
438. 

The  word  *<  guilder"  b  sufficiently  an  English 
word  to  justify  Its  use  in  an  indictment,  as  a  trans- 
lation  of  the  Polish  word  **  zlotych,"  which  is  also 
called  a  guilder  and  a  florin.  Rex  v.  Harris,  7  C.  & 
P.  416.  [Littledale  and  Oaseleel 

In  a  count  for  forgery,  framed  under  the  statute 
1  &  2  Will.  4,  c  123,  it  is  sufficient  to  describe  the 
instrument,  as  it  would  be  described  in  an  indict- 
ment for  larceny;  therefore,  a  count  which  states 
that  the  prisoner  "  did  forge*'  a  promissory  note  for 
50L,  *'  on  which  said  promissory  note  is  an  indorse- 
ment as  follows,  'C  J,'  with  intent  to  defraud 
W  R  S,"  sufficiently  charges  that  the  forged  note, 
and  not  the  indorsement,  was  the  thing  by  which 
the  prisoner  intended  to  defraud  W  R  S. 

Whether  the  statute  7  Geo.  4,  c.  46,  is  imperative  that 
forgeries  to  defraud  joint-stock  banks  must  be  laid 
to  defraud  one  of  their  registered  officers  under  that 
acty  or  whether  it  is  sufncient  to  lay  it  with  intent 
to  defraud  **  A,  B,  and  others,"  oturr^ ;  but,  semblet 
that  the  latter  mode  is  good,  llie  returns  made  to 
the  Stamp  Office,  under  the  7  Oeo.  4,  c.  46,  are  not 
the  only  evidence  to  prove  the  existence  of  a  banking 
company  under  that  act  Rex  v.  James,  7  C.  &  P. 
553.  [Patteson] 

A  prisoner,  who  is  a  shareholder  in  a  joint-stock 
bank,  and  who  knowingly  utters  a  forged  acceptance 
to  Uiat  hank,  cannot  l^  convicted  on  counts  laying 
an  intent  to  defraud  '*  R  B"  (another  of  the  share- 


holders) "  and  others.*'    Regina  ▼.  Cook§,  8  C.  &  P. 
586.  [Patteson] 

An  indictment  for  forging,  &c.  any  letter  of  at- 
torney, &c.,  relating  to  a  pension  supposed  to  be  pay^ 
able,  under  7  Geo.  4,  c.  16,  s.  38,  is  good.  It  is  not 
necessary  that  the  pension,  to  which  the  document 
relates,  should  be  actually  existing.  Regina  v.  PH»- 
gle,  2  M.  C.C.  127 ;  9  C.  &  P.  408. 

(I)    EVIDBNCS. 

On  an  indictment,  under  11  Geo.  4.  &  I  Will.  4, 
c.  66,  s.  19,  for  engraving  or  uttering  notes  of  a 
foreign  prince,  evidence  o(  a  recent  engraving  or 
uttenng  notes  of  another  foreign  prince,  is  admis- 
sible in  proof  of  a  g^ty  knowledge.  Rex  v.  BallSf 
I  M.  C.C.  470;  s.  c.  Rex  v.  HarHs,  7  C.  &  P.  429. 

On  an  indictment  for  forginff  the  acceptance  of  a 
bill  of  exchange,  evidence  of  ^at  the  prisoner  said 
respecting  other  bills  not  in  evidence,  is  inadmissible. 
Reiina  v.  Cooke,  8  C.  &  P.  586.  [Patteson] 

The  examination  of  a  person  taken  on  oath  as  a 
witness  before  Commissioners  of  Bankruptcy,  is 
admissible  .against  him  on  a  charge  of  forgery,  he 
having  been  cautioned,  and  allowed  to  elect  what 
questions  he  would  answer.  Regina  v.  Whtater,  2 
M.  C.C.  45. 

On  an  indictment  for  uttering  a  forged  will, 
which,  together  with  writings  in  support  of  it,  it  was 
suggestea  had  been  written  over  pencil  marics  which 
had  been  rubbed  out,  it  was  held,  that  the  evidence 
of  an  engraver,  who  had  examined  the  paper  with  a 
mirror,  and  traced  the  pencil  marks,  was  admissible 
on  the  part  of  the  prosecution.  Regina  v.  Williams, 
8C.&P.434.  [Parke] 

(K)  PumaHMXHT. 

The  punishment  of  death,  in  cases  of  forgery, 
aboUshed  by  1  Yict  c.  84;  15  Law  J.  Sut  160. 

Knowingly  selling  plate  with  the  King's  mark 
forged  on  it,  is  not  a  capital  offence,  but  subjects 
the  party  to  transportation  only.  Rex  v.  Hope,\ 
M.  C.C.  Z96. 


FORMEDON. 

A  demand  of  view  mformedon  maybe  withdrawn 
on  payment  of  costs.  Tolson  v.  Fisher,  3  Bing.  N.C. 
783;  4  Sc.  569. 

Quare — In  a  real  action,  can  the  tenant  demand 
a  view  after  a  general  imparlance? 

Where  it  is  demanded  after  a  general  imparlance, 
the  demandant  cannot  treat  it  as  a  nullity,  and  sue 
out  the  writ  of  petit  cape;  he  must  either  counter- 
plead or  demur  to  the  demand  of  view.  Tolson  v. 
Watson,  6  Law  J.  Rep.  (n.8.)  C.P.  251 ;  3  Bing.  N.C. 
770;  4SC.677. 


FRAUD  AND  COVIN. 

On  a  plea,  that  a  bond  was  obtained  by  fraud  and 
covin,  evidence  is  not  admissible  to  shew  that  the 
defendant  executed  it  with  Itill  knowledge  of  ita 
contents,  but  in  consequence  of  previous  fraud. 
Mason  V.  Ditchbourne,  1 M.  &  R.  460.  [ Abinger] 

A  person  agreed  with  another  as  follows; — "Pro- 
vided you  use  your  influence,  and  secure  me  the 
situation  of  superintendent,'*  &c.,  **  I  agree  to  pay 
you  the  amount  of  my  first  quarter.*s  salary,"  &c. 
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To  fii  ae£oft«i  thk  q^ieettent,  tiie  defeniant  pftesded 
(inter  aUa),  ihtit  he  was  indaced  to  make  die  agree* 
meni  by  finnidaad  coyin  on  the  pait  of  the  pkmtifl^ 
and  ako  that  the  plaintiff  did  not  use  hla  mflneiiee 
and  leomne  him  the  ntuation : — Held,  that,  to  main- 
tain the  action,  the  inAuence  ased  must  be  nieh  that 
the  sitvatLon  was,  in  fact,  secured  by  it;  and  also, 
that,  to  constitute  frmnd  uid  covin,  the  repnsenta- 
tions  made  by  the  plaintiff  must  be  false  to  his 
knowledge  at  the  time  he  made  them ;  and  it  is  not 
enough  to  diew,that  he  ttatsd  waimly  the  power  he 
poiBCsecd,  bat  die  jvry  mvat  be  quite  satisfled, 
before diey  affix esa  party  the  stigma  of  fraud,  that 
he  staled  what  waa  nntiue  to  his  kaowtedge.  Neeief 
¥.XocJt,aC.&P.527.  [Tindal] 


FRAUD,  RELIEF  AGAINST. 
[See  Ejsctmsst,  Consent  Rule.] 

Whefe  sales  of  eaUtes  had  fraudulently  taken 
place,  under  decrees  of  the  Court  of  Exchequer  in 
Ireland,  obtained  by  colliuiott  between  the  tenant 
for  Ufe,  the  mor^agee,  the  person  in  whose  fisroar 
s  charge  had  been  created,  and  the  piirchaaer,  and 
where  the  interests  of  the  tenant  in  remainder  had 
not  been  protected  in  such  suits,  the  Court  of 
Chancery  in  Ireland,  on  hie  coming  into  possession, 
granted  him  relief  on  a  bill  filed  to  redeem.  The 
decree  was  afibmed  by  the  Lords.  Bandom  (Early 
y.  Beektr,  3  C.  &  F.  479* ;  9  BIL  n.s.  582. 

A  transaction  may  be  good  as  to  part,  and  fraud- 
ulont  as  to  other  part;  and  so  it  may  be  yalid  aa  to 
one  party  to  it,  and  fraudulent  as  to  another  party. 

Where  B,  a  tenant  in  tail,  sufiers  a  recovery,  in- 
tending to  bar  the  entail,  but  is  defrauded  in  some 
part  of  the  transaction,  independently  of  the  object 
of  barring  the  entail,  the  remainder-man  cannot, 
comi^ain,  after  B's  death,  without  issue.  MeUamy 
y.  Sabm^  5  Law  J.  Rei».  (n.s.)  Ch.  86. 

To  an  action  by  two  joint  contractors,  die  defen- 
dant pleaded,  puis  darrein  continuance^  a  release  by 
one : — The  Court  refused  to  set  aside  the  plea,  the 
existence  of  fraud  between  the  releasor  and  the  re- 
leasee not  being  clearly  shewn.  Fraud  upon  the 
releasor  would  have  been  a  good  replication,  and  was 
therefore  no  ground  for  setting  aaide  the  plea.  WUd 
y.  miUanu,  9  Law  J.  Rep.  (n.s.)  Exch.  277 ;  6  M.& 
W.490. 


FRAUDS,  STATUTE  OF. 

[See  CoNTEACT — GT7ABAirTis — Laitblord  and 

Tenant.] 

(A)  Memorandum  ob  Note  in  Writing,  in 

OSNSRAL. 

(B)  Contracts  of  Sale. 

(a)  ImiereH  t»  Land* 
(Jf)  Goods, 
(c)  Share*. 


(A)  Memorandum  or  Note  in  Writing,  in 

GENERAL. 

[See  WilUanu  ▼.  Burgess,  ante,  p.  150.] 

A  memorandum  written  by  the  defendant,  and 
containing  his  name  thus  at  the  beginning  of  it — 


'^  Sold  John  Disd^Ma,'' *&,  and  signed  by  thttplaiBw 
tiff*s  agent,  is  a  sufficient  memorttkdum  within  ^ 
Statute  of  Frauda  to  charge  the  defendant  Jokneen 
y.  Dodgtom,  6  Law  J.  Rep.  (n.&)  Exch.  186 ;  2  M.  Ar 
W.653. 

A  trayeller  of  the  plaintifis  sold  M,  the  defim^ 
dant,  thirty  mats  of  sugar,  on  account  of  the  plain- 
tifl&,  and  at  the  desire  and  in  the  presence  of  the 
defendant  made  and  signed  an  entry  of  the  contract 
in  a  book  produced  by  the  defendant,  and  kept  by 
him  for  his  own  use,  in  the  fidlowing  terms : — "Of 
North  &  Ca,  thirty  mats  oi  ManriL  d  7U  cash, 
two  months.  Fenning's  Wharf,  August  19,  183tt. 
Joseph  Dyson."  The  sugar  was  sent  to  tiie  wharf, 
and  an  inyoice  was  transmitted  to  the  defendant 
uprising  him  that  it  was  to  be  sent  by  a  certain 
ship.  Whilst  at  the  wharf,  the  sugar  was  destroyed 
by  firs: — Held,  that  the  entry  nuide  and  signed  by 
the  plaintiib'  trayeller,  in  the  defendant's  book,  hf 
his  desire,  and  at  his  request,  did  not  constitute  a 
note  or  memorandum  in  writing  within  the  17th 
section  of  the  Statute  of  Frauds,  the  traveller  not 
being  the  defendant's  agent  thereunto  lawfolW 
aQthorised.  Orakam  y.  Mossom  or  JUaiisefi,  8  Law  J. 
Rq).  (N.S.)  C.P.  824 ;  $  Ring.  N.C.  603 ;  7  Sc.  769. 

A  memorandum  of  the  sale  of  goods  in  tiie  yen- 
dor's  book,  signed  by  the  yendee  in  initiala,  the 
vendor's  name  not  appearing  in  the  book,  is  not  a 
sufficient  note  in  writing  to  satisfy  the  Statute  of 
Frauds,  nor  will  the  defect  be  cured  by  a  letterfrom 
the  vendee,  in  which-  the  vendor's  name  does  appear, 
unless  the  letter  cleayly  refers  to  the  memorandmn. 
/aco&y.Xtrit,2M.&rR.32l.  [Parke] 

The  note  or  memorandum  in  writing  of  an  agree-- 
ment  of  sale,  containing  the  names  of  the  seller  and 
agent,  price,  conditions  of  sale,  ftc,  and  all  other 
tibings  required  by  the  Statute  of  Frauds,  is  not 
rendered  invalid  under  the  4di  section,  by  being 
signed  by  the  defendant  alone,  if  he  is,  according  to 
the  meaning  of  the  section,  the  party  to  be  charged. 
Laythorpe  v.  Bryant,  5  Law  J.  Rep.  (N.s.)  C.P.  317 ; 
2  Ring.  N.C.  735 ;  3  Sc  238. 

Where  an  agreement  is  entire,  and  relates  to  mat- 
ter, which,  by  the  Statute  of  Frauds,  renders  it  ne- 
cessary that  it  should  be  in  writing,  as  also  to 
matter  which,  if  it  were  alone  the  subject  of  the 
contract,  would  require  no  such  writing,  the  two 
parts  of  such  an  agreement  cannot  be  separated,  but 
the  whole  will  be  void. 

Where  an  agreement  in  writing,  relating  to  inter- 
est in  land,  contained  also  stipulations  for  the  mode 
in  which  the  straw  and  manure  upon  the  premises 
were  to  be  valued : — Held,  that  the  agreement  wss 
Entire,  and  that  the  mode  of  valuation  could  not  be 
validly  altered  by  a  subsequent  parol  agreement 
between  the  parties. 

There  may  possibly  be  (though  ^um)  an  aban- 
donment of  the  entire  agreement  by  puol,  but,  at 
all  events,  there  csa  be  no  such  partial  abandon- 
ment Harvey  v.  Grahham,  S  Law  J.  Rep.  (n.8.) 
K.B.23d;  dAd.&£.61;  6N.&M.754. 

In  an  action  to  recover  the  deposit-money  psid 
by  the  vendee  upon  tiie  non-fulfllment  of  a  writta 
agreement  for  the  purchase  of  a  public-houM, 
wliereby  the  defendant  agreed  to  give  the  plaintiff 
possession  on  or  before  a  certain  day : — Hdd,  that 
evidence  of  an  oral  agreement  between  the  parties  to 
alter  the  day  of  giving  possession,  and  substitntr 
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another  within  a  reasonable  time,  was  inadmissible, 
as  being  contrary  to  the  4th  section  of  the  Statute  of 
Frauds,  though  the  plaintiff  was  not  prepared  to 
take  possession  on  the  day.  SiowtU  v.  Robinton,  6 
Law  J.  Rep.  (m.8.)  C.P.  326;  3  Bing.  N.C.928  ;  5 
Scl96. 

The  terms  of  a  written  contract,  which  is  within 
the  operation  of  the  Statute  of  Frauds,  cannot  be 
altered  by  parol ;  and  there  is  no  distinction  in  this 
respect  between  the  4th  and  I7th  sections. 

In  an  agreement  for  the  bargain  and  sale  of  goods 
within  section  I7>  the  time  of  delivery,  if  stated, 
must  be  considered  a  material  part  of  the  contract ; 
and  any  agreement  to  vary  the  time  must  be  in  writ- 
ing, as  well  as  the  original  contract  ManhaU  v. 
Lymt,  9  Law  J.  Rep.  (N.8.}  Ezch.  126 ;  6  M.  &  W. 
109. 

In  a  contract  to  deliTer  at  a  certain  day  goods  of 
a  Tariable  value,  to  be  paid  far  by  bill  at  a  certain 
time  from  delivery,  the  time  of  the  delivery  is  of  the 
eaaence  of  the  contract  If  therefore  the  contract  be 
within  section  17  of  the  Statute  of  Frauds,  any 
agreement  to  alter  the  day  of  delivery  must  be  in 
writing,  as  well  aa  the  oriffinal  contract  Stead  v. 
Dawber,  9  Law  J.  Rep.  (h.s.)  O-B.  101 ;  10  Ad.  &  £. 
«7;  2P.&D.447. 

(B)   CONTBACTS  OF  SaLB. 

(a)  Interest  im  Land, 

A  party  agreed  by  parol  to  take  a  house,  which 
was  partly  funushed,  and  was  to  be  completely 
furnished,  by  the  lessor,  at  a  certain  rent: — Held, 
that  this  was  an  entire  contract  relating  to 
an  interest  in  land ;  and  that,  therefore,  as  there  was 
no  note  in  writing,  no  action  was  maintainable 
against  the  lessor  for  not  completing  the  furnishing 
of  the  house  in  a  suitable  manner.  Mechelen  v.  Wal" 
laee,  6  Law  J.  Rep.  (n.8.)  K.B.  217 ;  7  Ad.  &  £.  49 ; 
2N.&P.224. 

To  a  declaration  in  trespass  for  taking  a  horse  and 
cart,  the  defendant  pleaded  that  he  was  possessed  of 
a  field  and  a  crop  of  grass  g^wing  thereon,  and  that 
he  distrained  the  horse  and  cart,  damage  feasant; 
the  plaintiff  replied,  that  the  defendant  agreed  to  sell 
and  sold,  and&e  plaintiff  agreed  to  buy  and  bought 
of  the  defendant,  the  said  crop  of  grass,  with  liberty 
to  the  plaintiff  to  cut  the  said  grass,  and  take  it 
fronvthe  said  close  when  fit  to  be  cut ;  and  that  the 
plaintiff  by  virtue  of  the  agreement  entered  into  the 
possession  of  the  said  crop,  and  brought  his  horse 
an'd  cart  for  the  purpose  of  cutting  and  carrying 
away  the  said  crop  of  grass,  wherefore  the  defen- 
dant committed  the  trespasses  de  injurid.  The  de- 
fendant, in  his  rejoinder,  traversed  the  agreement: 
— Held,  that  on  these  pleadings  the  plainUff  was 
bonnd  to  shew  a  valid  contract  in  law  for  the  sale  of 
the  grass;  and,  therefore,  there  being  no  note  in 
writing  of  the  agreement  for  the  siile,  the  pbdntiff 
could  not  recover,  even  though  it  was  to  be  con- 
sidered as  a  sale  of  an  interest  in  land. 

Where  there  is  a  sale  of  an  interest  in  land,  with- 
out a  note  in  writing,  it  operates  as  a  licence  to  the 
purchaser  to  excuse  his  entry  on  the  land,  but  can- 
not be  rendered  available  as  a  contract  in  any  way. 
Carringtan  v.  Roots,  6  Law  J.  Rep.  (h.8.)  Exch.  95 ; 
2M.&W.248. 

An  agreement  between  B  and  H,  **  that  in  con- 
sideration that  B  would  relinquish  the  possession  of 
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premises  held  by  him  as  tenant  for  the  residue  of  an 
unexpired  term,  to  H,  and  allow  him  to  become 
tenant  thereof,  H  would  pay  to  B  102.  for  repairs 
about  to  be  done  to  the  said  premises:" — Held,  to 
be  a  contract  relating  to  an  interest  in  land  wiUiin 
the  29  Car.  2,  c.  3,  s.  4.  Buttemer  or  Buttemere  v. 
Haues,  9  Law  J.  Rep.  (n.8.)  Exch.  44 ;  5  M.  &  W. 
456. 

A  verbal  contract  was  made  between  the  plain- 
tiff and  defendant,  by  which  it  was  i^eed  "  that  the 
defendant  should  give  45i.  for  some  crops  of  wheat, 
barley,  and  potatoes,  growing  on  plaintiff's  land,  and 
the  profit  of  the  stubble  afterwards,  and  whatever 
lay  grass  was  in  the  field ;  the  defendant  to  harvest 
the  com  and  dig  the  potatoes ;  the  plaintiff  was  to 
have  liberty  for  his  cattle  to  run  with  the  defendant's, 
and  to  pa^  the  tithes :" — ^Held«  that  this  was  not  a 
contract  ror  the  sale  of  an  intoest  in  land,  within 
the  Statute  of  Frauds ;  because,  as  to  the  growing 
crops,  these  were  chattels;  and  with  regard  to  the 
grass,  the  more  reasonable  view  of  the  intention  of 
&ie  parties  appeared  to  be,  that  it  was  a  contract  for 
the  agistment  of  the  defendant's  oattle  by  the  plain- 
tiff Jones  V.  Flint,  9  Law  J.  Rep.  (n.8.)  aB.  252 ;  10 
Ad.&£.7£3;  2P.&D.694. 

{b)  Goods. 

A  promise  to  accept  a  bill  of  exchange  at  three 
months  for  a  given  amount,  the  aggregate  of  a  pre- 
vious debt  and  the  price  of  certain  goods  and  chat- 
tels agreed  to  be  IxHight  and  sold,  is  invalid,  unless 
there  be  a  note  in  writing,  according  to  the  29  Car.  2. 
c  3,  s.  4. 

The  declaration  was  framed  upon  the  whole  con- 
tract, alleging  both  parts  of  the  consideration,  and 
the  defendant  pleaded  the  invalidity  of  the  contract 
to  the  whole  cause  of  action : — Held,  on  general  de- 
murrer, that  he  was  entitled  to  judgment  Head 
v.  Baldrey,  7  Law  J.  Rep.  (n  a)  Q.B.  94 ;  6  Ad.  &  £ . 
459;  2N.&P.217. 

Qu4tre — Whether  a  contract  made  by  a  stock- 
broker for  foreign  stock,  is  a  contract  for  goods* 
wares,  and  merchandises,  within  the  17th  section  d 
the  Statute  of  Frauds,  and  consequently  requires  a 
note  or  memorandum  in  writing  of  the  baigain,  made 
and  signed  by  the  parties  to  be  chaxsed  by  such 
contract,  or  their  agents  thereunto  lawiully  author- 
ized. Pawle  V.  Gumm  or  Gunn,  7  Law  J.  Rep.  (s.s.) 
C.P.  206 ;  4  Bing.  N.C.  445 ;  6  Sc.  286. 

Under  one  parol  contract  A  purchased  some 
common  steel  and  some  cast  steel,  of  more  than  10/. 
value.  He  accepted  the  former  and  refused  the 
latter: — ^Held,  that  this  was  a  part  acceptance  within 
the  17th  section  of  the  Statute  of  Frauds,  and  made 
good  the  contract  as  to  all  the  steel  contracted  for. 

It  was  admitted,  that  it  might  be  contended,  under 
the  general  issue,  that  there  was  no  sufficient  con- 
tract to  satisfy  the  Statute  of  Frauds.  Elliott  v. 
Thomas,  7  Law  J.  Rep.  (n.8.)  Exch.  129 ;  3  M.  &  W. 
170. 

The  defendant  having  agreed  to  buy  a  carriage  of 
the  plsintifK,  came  after  it  was  finished  to  the  plain- 
tifis'  manufactory,  bringing  with  her  a  cover  for  the 
hind  seat,  and  a  set  of  traces,  which  the  carriage  had 
been  previously  made  to  fit  One  of  the  plaintiffs 
said  the  carriage  was  complete ;  the  defendant  got 
into  it,  and  said  it  was  a  very  nice  one.  The  defen- 
dant then  desired  the  plaintiffs  to  order  post-horses 
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to  take  it  home,  stating,  that  she  would  call  at  half- 
past  four  in  the  afternoon ;  she  added,  that  she  had 
brought  a  cover  to  put  over  the  hind  seat,  and 
directed  that  it  should  be  put  over  twice  doubled.  * 
The  cover  was  accordingly  put  over  the  seat  in  her 
presence  and  agreeably  to  her  directions.  The  after- 
noon having  proved  wet,  at  five  o'clock  the  defen- 
dant came  to  the  plaintiffs,  and  stated  her  intention, 
owing  to  the  badness  of  the  weather,  not  to  take  the 
carriage  home  that  evening.  The  defendant  after- 
wards refused  to  pay  the  price  demanded  by  the 
plaintiff,  and  did  not  take  the  carriage  away: — 
Held,  that  these  facts  constituted  a  sufficient  accept- 
ance to  satisfy  the  Statute  of  Frauds. 

On  the  question,  whether  there  has  been  a  de- 
livery and  an  acceptance  of  goods,  the  existence  of 
a  lien  is  a*circumstance  to  be  considered  by  the  jury, 
but  is  not  a  perfect  test  of  acceptance.  Wright  v. 
Percival,  8  Law  J.  Rep.  (n.8.)  O-B.  258. 

In  an  action  for  the  price  of  a  fire-engine,  the 
defendant  pleaded  the  Statute  of  Frauds,  and  the 
plaintiff  replied  an  acceptance.  It  appeared  that 
the  defendant,  after  the  sale  of  the  fire-engine  to 
him  by  the  plaintiff,  had  taken  a  person  to  look  at  it, 
and  had  mentioned  parties  who  were  likely  to  want 
to  buy  it,  and  that  to  another  person  the  defendant 
said — "  I  know  that  I  am  going  to  do  it, "and  that  to 
a  third  he  said — "I  have  a  concern  in  the  engine:" 
• — Held,  that  it  was  for  the  jury  to  consider  on  this 
evidence  whether  the  defendant  had  treated  the  en- 
gine as  his,  and  dealt  with  it  as  such.  Bahies  v. 
/(won«,7C.&P.288.  [Alderson] 

(c)  Shares, 

A  contract  for  the  sale  of  shares  in  a  joint-stock 
banking  company,  is  not  a  contract  for  the  sale  of 
goods,  wares,  or  merchandise,  within  the  17th  sec- 
tion of  the  SUtute  of  Frauds.  HumbU  v.  MiteheU,  9 
Law  J.  Rep.  (m.s.)  aS.  29 ;  3  P.  &  D.  141 ;  11  Ad. 
&  E.  205. 

A  railway  act  provided,  "that  all  shares  in  the 
undertaking  should,  to  all  intents  and  purposes,  be 
deemed  personal  property,  and  be  transmissible  as 
such,  and  should  not  be  deemed  to  be  of  the  nature 
of  real  property  :'* — Held,  that  such  shares  might 
be  sold  without  a  note  in  writing; — and,  sembUf  that 
this  would  also  be  so,  though  the  act  contained  no 
such  clause.  Bradley  v.  Hotdiwcrth^  7  Law  J.  Rep. 
(n.s.)  Exch.  153 ;  3  M.  &  W.  422. 


FRAUDULENT  CONTRACT. 

A  engaged  to  do  certain  work  for  B,  under  a  con- 
tract fraudulently  made  by  the  latter : — Held,  that 
in  an  action  for  the  whole,  A  could  recover  only  ac- 
cording to  the  terms  of  that  contract,  although,  as 
soon  as  he  discovered  the  fraud,  he  might; have 
repudiated  the  contract,  and  sued  B  for  deceit 
Selway  v.  Fogg,  8  Law  J.  Rep.  (N.e.)  Exch.  199 ;  5 
M.&W.  83. 


the  sheriff  by  the  assignees,  it  will  be  a  question  for 
the  jury,  under  all  the  circumstances,  whether  the 
deed  was  fraudulent  or  not,  that  Is,  whether  it  was 
hand  fide  meant  to  convey  the  goods  to  the  trustees 
for  the  benefit  of  the  creators  generally,  or  whether 
it  was  a  pretext  only,  and  the  goods  were,  notwith- 
standing the  deed,  really  to  belong  to  the  assignor ;  snd 
this  is  a  question  of  fact,  and  not  a  question  of  law. 

The  fact  that  a  deed  of  this  kind  was  executed  with 
intent  to  avoid  a  particular  execution,  does  not  in 
point  of  law  make  it  void,  neither  will  the  fact  of 
the  assignor  remaining  in  possession  according  to 
the  terms  of  the  deed,  set  it  up  if  the  jury  think  that 
the  deed  was  a  fraud.  Riches  v.  Middlesex  (Sherif), 
or  Riches  v.  Evans,  9  C.  &  P.  640.  [Abinger] 

Goods  were  taken  under  a  >L  /a.  as  the  goods  of 
Sophia  W,  and  on  an  issue  directed  to  try  whether 
the  goods  were  the  property  of  J  B,  it  was  proved 
that  the  goods,  prior  to  1836,  belong^  to  Martin  W, 
when  they  were  distrained  for  rent,  and  the  sum  for 
which  they  were  distrained  paid  in  the  name  of  Sophia 
W,  with  the  money  of  the  plaintiff  In  1837,  Mar- 
tin W  became  baiDuiipt,  and  the  plaintifiT  paid  128t 
to  the  official  assignee  for  Martin  W's  interest  in 
the  goods.  Early  in  1839  Martin  W  took  the  benefit 
of  the  Insolvent  Debtors  Act,  but  his  assignee  never 
claimed  the  goods.  In  November  1839,  Sophia  W 
executed  an  assig^nment  of  the  goods  to  the  plaintiil^ 
and  in  March  1840  the  goods  were  seized  under  aJLfiL. 
against  Sophia  W.  The  goods  always  had  remained 
in  the  possession  of  Martin  W,  as  the  ostensible 
owner  of  them,  and  Sophia  W  never  was  in  posses- 
sion of  them : — Held,  that  on  these  facts,  J  B  had 
made  out  his  property  in  the  goods,  and  that  as  Sophia 
Whad  never  been  in  possession  of  them,  and  never 
could  have  gained  false  credit  by  them,  there  was  no- 
thing from  which  the  jury  ought  to  infer  that  the 
assignment  was  fraudulent — Held  also,  that  thefSut 
that  the  assignment  was  kept  at  Martin  W's  house 
was  inunaterial,  and  that  it  was  also  immaterial  that 
no  possession  of  the  goods  had  been  delivered  by 
Sophia  W  to  the  plaintiff  as  the  right  to  them  would 
pass  by  the  execution  of  the  deed. 

Where  the  attestation  of  a  deed  is  in  the  usual 
form,  and  the  attesting  witness  recollects  seeing  the 
party  sign  the  deed,  but  does  not  recollect  any  other 
form  being  gone  through,  it  will  be  for  the  jury  to 
say  on  this  evidence  whether  the  deed  was  not  duly 
signed,  sealed,  and  delivered,  as  all  that  is  very 
likely  to  have  occurred,  though  the  witness  did  not 
remember  it  BurUng  v.  Patersim,  9  C.  &  P.  570. 
[Patteson] 


FRAUDULENT  CONVEYANCE. 

If  a  person  expecting  a  fieri  facias  will  be  sued 
out  against  him,  make  an  assignment  by  deed  of  his 
goods  to  trustees  for  the  benefit  of  his  creditors,  and 
the  goods  be  afterwards  taken  under  the  fieri  facias, 
and  an  action  of  trover  for  them  be  brought  against 


FRIENDLY  SOCIETIES. 

The  acts  relating  to,  amended  by  8  &  4  Vict  c  83 ; 
18  Law  J.  Stat  105. 

An  officer  of  a  friendly  society,  intrusted  with 
monies  of  the  society  jointly  with  another  person, 
who  is  a  member  but  not  an  officer  of  the  soc&e^,  is 
not  within  the  summary  remedy  provided  by  the  8th 
section  of  the  33  Geo.  3,  c.  54. 

The  stewards  of  a  friendly  society  who  were  in 
fact,  but  not  in  name,  trustees  of  the  society,  allowed 
to  petition  under  that  act  by  the  description  of  trus- 
tees.    Re  Heanor  Friendly  Society,  I  Bea.  508. 

Where  a  benefit  society  alters  its  rules,  the  new 
rules  have  no  effect  until  they  have  been  enrolled. 
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A  society  established  in  1756,  eniDlled  its  rules 
in  1794.  These  were  altered  in  1804  and  1820,  but 
there  was  no  enrolment  of  the  altered  rules,  upon 
which,  however,  the  society  continued  to  act  The 
Justices  having  been  called  upon  to  adjudicate  on  a 
dispute  with  one  of  the  members,  and  having  de- 
clined to  interfere,  the  Court  refused  to  grant  a 
mandamus  to  compel  them,  holding  the  new  rules 
to  be  of  no  validity,  and  considering  that  the  old 
ones  must  be  taken  to  have  been  abandoned ;  and, 
therefbre,  that  the  society  was  not  within  the  statute 
83  Greo.  3,  c  54.  Regina  v.  Godolphitif  7  Law  J.  Rep. 
(]r.B.}M.C.104;  8Ad.&£.838;  3N.&P.488. 


GAME  AND  GAMEKEEPER. 

[See  MUKDEA  and  MANSLAUOHTfiR — ACTION, 

Notice.] 

The  Game  Act,  1  &  2  Will.  4,  c.  32,  authorizes 
any  person  to  make  a  complaint  under  section  30, 
and  does  not  confine  that  power  to  the  owner  or  oc- 
cupier of  the  land.  MiddUton  v.  Ga/e,  7  Law  J .  Rep. 
(w.8.)  M.C.  103;  8  Ad.  &  E.  166;  3  N.  &  P.  372. 

To  justify  the  apprehension  of  a  person  under  the 
31st  sect  of  the  Game  Act,  1  &  2  Will.  4,  c.  32,  he 
must  have  been  required  to  quit  the  land,  and  tell 
his  name;  and  the  *'  wilfully  continuing  or  returning 
upon  the  land,"  to  justify  the  apprehension,  must 
be  upon  the  tame  laud  and  for  the  purpose  of  pur- 
suing game  there.  Rex  v.  Long^  7  C.  &  P.  314. 
[Williams] 

In  an  indictment  under  9  Geo.  4,  c.  69,  s.  9,  it  is 
sufficient  to  charge  entering,  &c.  certain  land  in  the 
occupation  of  A  B,  &&,  without  specifying  whether 
it  was  inclosed  or  not 

If  one  of  a  party  of  poachers  be  found  in  the  land 
specifwd,  the  rest  co-operating  in  the  pursuit  of 
game  in  adjoining  land,  all  may  be  alleged  to  be  found 
in  the  land  specified.  /2ex  v.  JndretUf  2  M.  &  R. 
37.  [GumeyJ 

Wliere  gamekeepers  find  poachers  in  a  wood,  they 
need  not  give  any  mtimation  by  words  that  they  in- 
tend to  apprehend ;  the  circumstances  are  sufficient 
notice.  And  if  a  person  out  poaching,  see  a  person 
running  after  him,  he  may  £»irly  presume  that  the 
person  means  to  apprehend  him.  Rex  v.  Davist  7 
C.8tP.785.  [Parke] 

Gamekeepers  being  in  a  preserve  between  twelve 
and  one  o'clock  at  night,  heard  the  firing  of  two 
guns,  and,  proceeding  in  the  direction  of  the  sound, 
met  with  two  persons,  who  neither  had  guns  nor 
nme  upon  them,  nor  were  either  found  near  them. 
The  gamekeepers  immediately  seized  them,  without 
calling  on  them  to  surrender,  or  in  any  way  notify- 
ing to  them  who  they  were.  The  keepers  were  wound- 
ed, one  of  them  seriously : — Held,  that  the  prisoner 
who  wounded  them  might,  under  the  circumstances, 
and  taking  into  consideration  the  situation  and  the 
time  of  the  night,  &c.,  be  properly  convicted  under 
the  Stat  9  Geo.  4,  c.  31,  ss.  11  &  12.  Rex  v.  Taylor, 
7  C.  &  P.  266.  [Vaughan] 

The  mere  use  of  a  small  stick  as  a  weapon  by  a 
poacher,  in  a  sudden  tffray  with  gamekeepers,  is 
not  enough  to  prove  such  stick  an  offensive  weapon 
under  9  Geo.  4,  c.  69,  s.  9.  The  jury  must  be  con- 
vinced that  the  party  took  it  with  him  for  the  pur- 
pose of  offence.    Aexv./'>y,2M.&R.42.  [Gurney] 


Laige  stones  are  offensive  weapons  within  the 
meaning  of  the  stat  9  Geo.  4,  c.  69,  s.  91,  relating  to 
night  poaching,  if  the  jury  are  satisfied  that  the 
stones  are  of  a  description  capable  of  inflicting  seri- 
ous injury  if  used  offensively,  and  were  brought  and 
used  by  the  defendants  for  that  purpose.  Rex  t. 
Grice,  7  C.  &  P.  803.  [Ludlow,  Seijt] 

In  indictments  for  night  poaching,  it  is  advisable 
to  insert  a  distinct  averment  that  the  defendants 
were  armed  when  they  entered  and  were  on  the  land, 
in  addition  to  the  usual  allegation,  *'  being  then  and 
there  by  night  as  aforesaid,  armed."  Rex  v.  ffilks, 
7C.&P.811.  [Parke] 

An  indictment  for  night  poaching,  which  charges 
that  A  and  B,  together  with  another  person,  entered 
certain  land,  '*  the  said  A  and  B  then  and  tJiere  be- 
ing armed,"  is  not  supported  by  proof  that  the  third 
person  was  armed,  and  that  A  and  B  were  not  so. 

Under  the  stat  9  Geo.  4,  c.  69,  a  constructive  arm- 
ing is  not  sufficient  Regma  v.  DavUy  8  C.  &  P.  759. 
[Patteson] 

In  cases  of  night  poaching,  all  who  are  at  the 
place,  each  acting  his  part  with  a  common  intent, 
are  equally  guilty,  although  some  only  are  bodily 
upon  the  land.  Persons  watching  at  the  outside  of 
a  preserve  for  the  purpose  of  giving  an  alarm  on 
the  approach  of  the  gamekeeper,  to  others  who  aie 
in  the  preserve,  and  who  afterwards  go  into  the  pre- 
serve for  that  purpose,  are  equally  guilty  with  those 
who  enter  the  preserve  at  first  Rex  v.  Paetey,  7 
C.  &  P.  282 ;  and  Rex  v.  Lockeii,  Ibid.  300.  [Alder- 
son] 

If  three  persons  go  out  together  night  poaching, 
one  being  armed,  and  two  of  them  stand  in  a  road 
and  set  nets  in  the  hedge  of  a  field  of  M  A,  and  send 
their  dog  into  the  field  to  drive  bares  into  the  net, 
and  after  this  the  third  leave  them  in  the  road  and 
go  to  poach  by  himself  in  another  field  of  M  A's, 
this  will  not  support  an  indictment  for  night  poach- 
ing on  land  of  M  A,  for  the  sending  in  of  a  dog  is 
not  an  entering  of  land  within  the  stat  9  Geo.  4,  c.  69, 
s.  9,  and  the  entering  of  the  second  field  was  not  a 
joint  act  of  the  three.  Regina  v.  Nieklese,  8  C.  &  P. 
767.  [Patteson] 

A  gamekeeper  acting  under  a  deputation  given 
by  a  lord  of  the  manor,  according  to  the  stat  22  &  23 
Car.  2,  before  the  time  when  1  &  2  Will.  4,  c.  32,  (the 
Game  Act,)  came  into  operation,  which  deputation 
has  not  been  registered  with  the  clerk  of  the  peace, 
pursuant  to  section  16  of  the  latter  statute,  is  not 
entitled  to  the  protection  and  privileges  of  the  sta- 
tutes repeided  by  section  1  of  the  latter  statute,  or, 
under  section  47  thereof,  to  a  month's  notice  of  ac- 
tion, and  to  give  the  act  and  the  special  matter  in 
evidience  under  the  general  issue.  Ruekv.  Green, 
7  Law  J.  Rep.  (n.s.)  C.P.  38 ;  4  Bing.  N.C.  41 ;  6  Sc 
289;  and  see  iideter  t.  Borrow,  ante,  p.  9* 


GAMING. 

[See  Bills  of  Exchange  and  Promissory 
Notes,  Consideration — Contract  —  Marshal  — 
Waoer.] 

Quare — whether  money  lent  for  the  purpose  of 
gaming,  is  recoverable  in  an  action  at  law,  and  whe- 
ther an  I  O  U  is  security  within  the  statute  9  Anne, 
c.  14.     fVUkinson  v.  L'  Eaugier,  2  Y.  &  C.  367. 
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GAOL— GOODS  SOLD  AND  DELIVERED,  &e. 


GAOL. 

The  keeper  of  the  gaol  of  Newgate  was  indicted 
for  refusing  to  receive  certain  persons,  committed 
by  a  magistrate  for  the  county  of  Middlesex,  charged 
with  felony,  in  wilful  and  contemptuous  disobedi- 
ence of  his  warrant  The  warrant  was  directed  not 
to  '*the  keeper  of  Newgate,"  as  was  nsoal,  but  to 
"  the  keeper  of  the  common  gaol  in  and  for  the 
county  of  Middlesex,"  and  in  the  margin  was 
written,  **  for  trial  at  ClerkenweU."  It  appeared, 
that  this  was  the  form  in  which  warrants  were  made 
out  for  the  New  Prison  at  Clerkenwell : — Held,  that^ 
althot^  in  point  of  law  Newgate  was  the  common 
gaol  for  Middlesex,  yet  the  not  receiving  prisoners 
with  a  warrant,  in  such  a  form,  was  not  a  volful  and 
contemptuous  disobedience  within  the  words  of  the 
indictment  The  indictment  also  charged  the  keeper 
with  refusing  to  receive  several  persons  committed 
by  Middlesex  magistrates  for  want  of  s&reties,  &c. 
in  cases  of  misdemeanour,  &c. : — Held,  that  returns 
made  by  previous  keepers  under  4  Geo.  4,  c  64,  and 
also  returns  made  by  the  court  of  aldermen  under 
the  same  statute,  were  admissible  in  evidence  on 
the  part  of  the  prosecution,  to  shew  how  the  prison 
had  been  used. — Held  also,  that  the  court  of  alder- 
men had  not  authority  under  the  13th  section  of 
that  statute,  to  make  an  order  limiting  the  appro- 
priation of  Newgate  to  persons  charged  with  felony, 
so  as  to  exclude  persons  committed  for  misdemean« 
ours  by  Middlesex  magistrates.  Bex  v.  Cope,  7  C.  & 
P.  720-  [Denman] 

The  gaol  of  Newgate  is  locaDy  situated  in  the 
city  of  Lendonf  which  is  a  county  of  itsel£  Previ- 
ously to  Stat  4  Geo.  4,  c  64  (Gaol  Act),  Newgate 
was  the  county  gaol  for  both  Middlesex  and  Landam, 
and  the  magistrates  of  Middlesex  had  power  to  com- 
mit to  it,  as  in  the  case  of  other  county  gaols,  but  it 
was  under  the  government  of  the  corporation  of 
London,  exercised  through  the  court  of  aldermen ; 
and  the  corporation  defrayed  the  expenses  of  main- 
taining the  gaol,  paying  the  officers,  and  maintain- 
ing the  prisoners :  it  also  appointed  the  officers,  an4 
the  magistrates  of  Middlesex  never  visited  the  gaol, 
or  interfered  with  the  government:  —  Held,  that, 
under  stat  4  Geo.  4,  c  &,  ss.  4, 12  &  IS,  the  court 
of  aldermen  had  no  power  to  exclude  from  the  gaol 
prisoners  committed  by  Middlesex  magistrates,  and 
who  might  have  been  committed  to  the  gaol  before 
the  act  passed.  Rid,  6  Law  J.  Rep.  (if.8.)  M.C.  8 1 ; 
6Ad.&£.226;  1N.&P.515. 


GIFT. 


A  B  gave  directions  to  his  bankers  to  invest  a 
sum  of  money  in  the  joint  names  of  himself  and 
wife,  and  their  brokers  accordingly  made  the  pur- 
chase. A  B  died  after  the  contract,  but  before  the 
transfer  had  been  completed: — Held,  that  the  wife 
was  entitled  to  the  stock  by  survivorship.  Fance  v. 
Vance,  1  Bea.  605. 

Certain  advances  of  money  and  g^oods  made  by  a 
very  weakhy  man,  through  the  medium  of  his 
bankers  and  partners,  to  his  favourite  nephew, 
during  the  last  few  years  of  his  life,  were  held,  under 
the  circumstances,  in  a  suit  for  the  administration 
of  the  uncle's  estate,  to  have  been  only  loans.  Jfar- 
thner  v.  Trezevani,  4  C.  &  F.  657 ;  1 1  Bti.  N.6. 191. 


GOODS  SOLD  AND  DELIVERED  AND 
BARGAINED  AND  SOLD. 

[See  CoNTBACT,  Construction  and  Validity  and 
Legality — ^Dbbt — Frauds,  Statute  of — ^Teh- 
deb.] 

Where  goods  are  sold,  to  be  paid  for  by  a  bill, 
which  is,  in  fact,  never  given,  the  plaintilf  may, 
under  the  counts  for  goods  sold  and  detivcRd,  re- 
cover interest  for  the  amount  from  the  time  when 
the  bill  would  have  become  due.  Parr  v.  Ward,  6 
DowL  P.C.  163;  3  M.&  W. 25. 

A,  a  dealer  in  earthenwaie,  assigned  his  busiiicai 
to  his  'brother,  who  was  a  carver  and  gilder,  and 
entered  into  a  composition  with  his  creditors  to  pay 
them  2*.  6dL  in  the  pound..  He  continaed  to  trans- 
act the  business  in  the  shop,  though  his  brother's 
name  appeared  over  the  door.  One  of  the  creditors 
applied  to  him  at  that  shop,  and  pressed  for  payment 
of 'his  composition.  Having  a  bill  of  exchange, 
which  had  been  paid  to  him,  and  on  wfaicb  Sie 
brother's  name  had  been  put  idthont  his  authority, 
as  indorser,  he  offered  it  to  his  creditor,  and  as  it 
exceeded  in  amount  the  sum  due  for  the  oompoaitiQii, 
he  and  the  brother's  wife,  who  was  then  in  me  shop, 
proposed  that  the  balance  should  be  supplied  in 
goods  to  the  shop.  That  was  assented  to,  andgoods 
were  accordingly  supplied  to  the  anxnmt  i  the 
balance.  The  biU  being  dishonoured,  the  brother 
was  sued,  and  pleaded  iheX  he  never  indorsed  the 
bill,  and  that  no  notice  of  dishonour  was  given  to 
him,  and  succeeded  on  those  issues.  Evidence  was 
given,  however,  that  he  had  held  himaelf  out  as 
responsible  for  all  orders  given  at  that  sfac^ ;  and 
the  jury  having  found  that  A  had  a  general  autiio> 
rity  to  buy  goods  for  his  brother,  and  that  the  phin- 
tiff  did  not  sell  the  goods  on  the  credit  of  the  UU 
alone,  but  on  the  credit  of  the  brother: — Held,  that 
the  value  of  the  goods  might  be  recovered  on  s  count 
for  goods  sold  and  delivered.  Rose  v.  Edwards,^ 
LawJ.Rep.(N.8.)Exch.268;  1M.&W.7S4;  IT. 
&  G.  975. 

A  musical  box  was  lent,  and  at  the  time  it  was 
agreed,  that  if  it  should  be  injured,  its  price  shoold 
be  taken  at  a  stated  sum.  It  was  injured: — 'Hdd, 
that  the  jury  were  warranted  in  findSng  a  oontiaet 
of  sale,  and  that  an  action  for  goods  aud  and  ddi- 
vered  was  maintainable.  JKoadUv.  NoA,  5  Law  J. 
Rep.  (N.8.)  Exch.  252;  1 M.  ft  W.  545;  1 T.  ft  G. 
916. 

The  case  of  BdHMidf  V.  iforris,  2  Ad.  &  £.  414^  is 
not  good  law. 

Under  a  plea  of  non  aaanmpait,  in  an  action  for 
goods  sold  and  deliTered,  to  be  paid  for  on  request 
Uie  defendant  may  give  evidence  that  iSbtj  wen 
sold  on  credit,  and  &at  the  time  of  eredift  had  not 
expired.  Broem^ld  v.  SmUh,  6  Law  J.  Rep.  (xa) 
Exch.  155;  lM.ftW.542;  1T.&G.929. 

A  declaration  in  assumpsit  alleged,  that  the  de- 
fendant, on  a  certain  day,  was  indebted  to  theplain- 
ti^  for  goods  sold  and  delivered  by  the  plaintiff  to 
the  defendant: — Held,  good  on  special  demurrer, 
assigning  for  cause,  the  omission  of  the  allegation 
of  time  when  they  wertf  sold  and  delivered.  Loner, 
Thelwell,  5  Law  J.  Rep.  (n.s.)  £xch.  184;  lM.ft 
W.  140;  IT. ft  G. 352;  4 Dowl.  P.C. 705. 

In  assumpsit  for  goods  sold  and  deKvered,  where 
the  price  is  above  lOt,  and  nothing  was  paid  af 
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earaett  to  Und  the  bftrg^,  nor  wm  there  any  me- 
morandnm  in  writings  signed  by  the  defendant*  or 
his  agent,  two  things  must  be  proved  to  entitle  tho 
plaintiff  to  recover ;  first,  that  the  defendant,  in  fact, 
ordered  the  goods ;  and  secondly,  that  he  accepted 
them  with  an  intent  to  take  to  them  as  owner.  Smith 
r,RoU,9C,&F.696.  [Maule] 

A  defendant,  in  an  action  for  goods  bargained 
and  sold  at  a  specific  price,  will  not  be  allowed  to 
shew  either  in  bar  of  the  action  or  in  mitigation  of 
damages,  that  there  was  a  false  representation  in 
the  quality  of  the  goods,  imless  it  be  specially 
pleaded. 

Where  timber  was  sold,  warranted  '^soimd,*'  and 
an  issue  was  taken  as  to  whether  it  was  sound  or 
not,  evidence  was  allowed  to  be  given  with  a  view  of 
shewing,  that  in  the  timber  trade  the  word  "sound" 
had  a  technical  and  conventional  meaning.  Wood' 
haute  r,  Sw^y  7  C.  &  P.  310.  [Alderson] 


GRAMMAR  SCHOOLS 

Regulated,  and  authority  over  given  to  courts  of 
equity  by  3&4yictc77;  18  Law  J.  Stat  110. 


GRAND  JURY. 
[See  INDICTMENT,  Form — Ju&T — Sessions.] 


GRANT. 


No  man  shall  be  allowed  to  derogate  from  his 
own  grant  But  where  a  party  granted  land  to  C, 
who  built  a  honse,  and  the  grantor  subsequently 
granted  a  lease  to  the  tenant  of  that  house  of  a 
portion  of  land  adjoining  the  house,  for  the  purpose 
of  erecting  a  chuse^house  and  stables,  which  land 
was  described  as  bounded  on  the  north  by  the  pre- 
mises in  question: — Held,  that  in  considering  the 
question,  no  weight  was  to  be  attached  to  the  fact, 
that  the  original  conveyance  and  the  lease  proceeded 
from  the  same  grantor; — that  the  lease  must  be 
taken  to  be  the  only  grant;  and  that  it  would  be 
extending  the  principle  too  fiur,  to  consider  Ae 
making  of  erections  by  the  grantor,  or  those  claim- 
ing under  him,  on  the  oouth  side  of  that  dwelling- 
house^  as  deroj^Minff  from  that  grant  Bhmehardr, 
Bridget,  5  Law  J.  Rep.  (n.0.)  K.B.78;  4Ad.&£. 
176;  5N.&M.567. 

Effect  as  against  the  office  of  admiralty  of  grants 
from  the  Crown  to  a  lord  of  a  manor  of  "  wreck  of 
the  sea."  Claim  by  grant,  to  "  flotsam,"  &c.,  not 
exceeding  three  miles  from  low  water  inark»  rejected. 

Boundaries  of  the  Admiralty  jurisdiction  on  the 
coasts  of  the  kingdom.  Bez  v.  Fortjf-niHe  Ca^t  of 
Brmdif,  8  Hag.  257. 

Rule  of  construction  of  grants  from  the  Crown. 
Ibid.27L 

Legal  intendment  of  the  grant  or  declaration 
patent  of  the  18  Eliz.    Ibid.  286. 

Qiuere — whether  a  grant  of  droits  would  not  be 
void.    Ibid.  287. 


treasurers,  colleotors,  and  soefa  other  officers  or 
assistants  as  they  may  think  necessary  for  the  pur- 
poses of  the  act  By  section  19,  it  is  provided, 
that  it  shall  not  be  lawful  for  the  corporation'  to 
appoint  the  clerk  in  the  execution  of  the  act  the 
treasurer  for  the  purposes  of  the  act,  and  a  penaltjr 
is  imposed  on  any  person,  being  the  derk,  who  shall 
in  any  manner  officiate  for  the  treasurer: — Held, 
that  by  the  latter  section,  the  corporation  are  pro- 
hibited from  appointing  the  clerk  to  an  office  aa 
assistant  treasurer. 

But,  where  the  corporation  had  so  appointed  the 
clerk,  and  he  had  discharged  some  of  the  duties 
of  the  treasurer: — Held,  that  it  was  a  question  for 
the  jury,  whether  he  did  so  bond  Jide,  and  in  the 
belidf  that  he  was  legally  appointed  by  them  as  an 
independent  officer,  or  colourably  and  in  evasion  of 
the  act;  and,  that  in  the  former  case,  he  would  not 
be  liable  to  the  penalty  for  **  officiating  for  the  trea- 
surer." Hawkingt  v.  Newnum,  8  Law  J.  Rep.  (n.s.) 
Exch.82;  4M.&W.61d. 


GUARANTIE. 

(A)   COHSTRVCTIOH. 

(B)  Note  o&  Mbmobanduv,  within 

Statute  op  Featjdb. 

(C)  Rights  and  Liabiuties  on. 

(D)  Plbadinos  and  Evidbno. 


GRAVfiSEND  PIER  ACT. 

By  the  Gravesend  Pier  Act  (8  &  4  Will.  4,  c.  101, 
s.  18),  the  corporation  have  power  to  appoint  clerks, 


(A)  Construction. 

"  In  consideration  of  your  supplying  my  nephew, 
Mr.  A  L  V,  with  china  and  earthenware,  I  hereby 
g^rantee  Uie  payment  of  any  bills  you  may  draw 
upon  him  on  account  thereof,  to  the  amount  of  2001. 
P  I'* : — Held,  that  this  was  a  continuing  goarantie. 
Mayer  v.  Itaatf  9  Law  J.  Rep.  (n.s.)  Exch.  226 ;  6  M. 
ft  W.  605. 

(B)  Note  ob  Memobandum,  within  thb  Statute 

OF  Fbavds. 

[RattenJniry  v.  Fenton,  3  Dig.  Law  J.  150;  3  M.  & 

K.  505.] 

An  agreement,  to  save  a  party  harmless  if  he  will 
become  bail  to  the  sheriff  for  a  third  person,  is  a 
promise  to  answer  for  the  **  debt  or  default^'  of  an- 
other, within  the  4th  section  of  the  Statute  of 
Frauds,  and  must  be  in  writing.  Green  v.  Crettwellf 
9LawJ.  Rep.(N.8.)aB.63;  10Ad.&K453;  2P. 
&  D.  430. 

A  surveyor,  who  was  employed  to  superintend  a 
builder,  and  to  pay  him  the  money  due  for  his  work^ 
promised  a  third  parly,  that,  if  he  would  supply 

goods  to  the  builder  for  the  work,  he  would  pay 
im  the  amount  of  their  value  out  of  the  money 
which  should  become  due  to  the  builder,  if  the 
builder  should  give  him  an  order  to  do  so: — Held, 
to  be  an  original  promise,  and  not  an  undertaking  to 
be  answerable  for  the  debt  of  another,  so  as  to 
require  a  note  in  writing;  and  the  builder  having 
given  the  order,  the  surveyor  was  held  liable  to  an 
action  for  not  paying  the  money  over  agreeably  to 
his  engagement  Andrewt  v.  Smiih,  6  Law  J.  Rep^ 
(n.8.)  Exch.  80 ;  2  Cr.  M.  &  R.  627 ;  1 T.  &  G.  173. 
The  defendant  had  given  to  the  plaintiffs  a  gua- 
rantie  in  these  terms,  "  In  consideration  of  your 
being  in  advance  to  Messrs.  J  L  &  Sons,  in  the  sum 
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of  lOjOOOA  for  the  purchaie  of  cotton,  I  do  hereby 
give  you  my  griuurantie  for  that  amount"  By  a 
second  instrument,  made  in  oonBideration  of  the 
mrrender  of  the  fint,  he  promised  the  plaintiffii  to 
see  certain  bills  of  J  L  paid  at  maturity: — Held, 
that  whether  or  not  the  consideration  in  the  first 
instrument  was  sufficient  to  render  it  available,  still, 
that  the  giving  up  of  a  document  which  the  plaintifis 
might  have  retained,  and  which  the  defendant  de- 
aired  to  possess,  was  a  sufficient  consideration  for 
the  second  guarantie.  Haigh  v.  BrookM,  9  Law  J. 
Rep.  (N.8.)  aB.  99;  10  Ad.  &  £.  809;  2P.  &  D. 
477. 

Where  a  plaintiff  discharges  one  of  two  joint  debt- 
ors, the  other  has  a  right  to  be  discharged,  and 
therefore,  a  promise  by  a  third  person  to  pay  the 
debt  in  order  to  obtain  the  discharge  of  the  defen- 
dant  in  custody,  is  void  for  want  of  consideration: 
—Herring  v.  Dorelly  8  DowL  P.C.  604. 

**  Messrs.  K  &  Co. — Gentlemen, — I  hereby  guar- 
antee to  you,  Messrs.  K  of  £,  the  sum  of  250L,  in 
case  Mr.  P,  of  Plymouth,  should  default  in  his 
capacity  of  agent  and  traveller  to  you  :** — Held,  that 
it  sufficiently  appeared  on  the  face  of  this  instru- 
ment that  the  consideration  was  the  future  employ- 
ment of  P  as  agent  and  traveller.  Kemuaoay  v.  Tre- 
leavan,  9  Law  J.  Rep.  (n.s.)  Exch.  20 ;  5  M.  &  W.  498. 

"Messrs.  R, — I  hereby  undertake  to  secure  to 
vou  the  payment  of  any  sums  of  money  you  may 
have  advanced,  or  may  hereafter  advance  to  Messrs. 
D  &  Co.,  on  their  account  with  you,  commencing 
from  November  1,  1831,  not  exceeding  2,000<., 
J  T:" — Held,  to  be  insufficient,  as  a  guarantie  for 
the  past  advances,  as  no  consideration  for  the  pro- 
mise was  expressed,  or  was  necessarily  to  be  implied. 

The  plaintifis  declaring  on  this  guarantie,  stated 
the  consideration  to  be  the  future  advances,  and  the 
defendant  pleaded  non  assumpsit: — Held,  that  the 
defendant  was  flt  liberty  to  contend  that  the  consi- 
deration was  not  truly  set  forth  in  the  declaration. 

Messrs.  D  &  Co.  having  become  bankrupts,  and 
owixig  Messrs.  R  &  Co.  more  than  2,000i:,  the  latter 
received  the  dividends  upon  their  whole  demand : — 
Held,  that  if  the  guarantie  could  have  been  en- 
forced, J  T  would  have  been  entitled  to  set  off  the 
amount  of  the  dividends  received  on  the  2,000L 
Raiket  v.  Toddy  8  Law  J.  Rep.  (n.8.)  aB.  36 ;  8  Ad. 
&£.846|  IP.&D.  138. 

An  agreement  between  a  defendant  in  a  suit  in 
equity,  and  the  plaintiff's  solicitor,  with  the  consent 
of  the  plaintiff,  that  the  suit  shall  be  determined, 
and  the  defendant  shall  pay  the  costs  of  the  soli- 
citor, who  does  not  undertake  to  release  his  own 
client,  is  an  engagement  for  the  debt  of  another 
within  the  29  Car.  2,  c.  3,  s.  4,  and  requires  a  note  in 
writing.  Tomfinsom  v.  Cell,  6  Law  J.  Rep.  (n.s.) 
K.B.  139;  6Ad.&£.564;  1N.&P.588. 

The  defendant  and  Charles  Cooper,  his  brother, 
became  bound  in  the  penal  sum  of  1,0002.  to  one 
Thomas  Mason,  and  fVom  the  recitals  in  the  bond 
it  appeared,  that  Charles  Cooper  having  become 
tenant  to  the  said  Thomas  Mason,  of  certain  pre- 
mises, and  having  agreed  to  take  from  him  all  the 
tea  and  oofiee  that  he  (the  said  Charles  Cooper) 
could  vend  by  retail  or  otherwise,  in  the  said  pre- 
mises, the  defendant  and  the  said  Charles  Cooper 
had  agreed  to  enter  into  the  said  bond  for  the  due 
performance  of  the  terms  and  conditions  relative  to 


the  said  premises;  and  for  the  payment  of  any 
balance  or  sum  (not  exceeding  in  the  whole  the  sum 
of  500/L)  which  should  be  due  or  owing  for  any  teas 
or  cofl^  supplied  to  the  said  Charles  Cooper,  or  on 
any  other  account  whatsoever.  The  following  letter 
was  afterwards  written  by  the  defendant  to  the 
plaintiff,  who  had  succeeded  the  said  Thomas  Mason 
in  his  business:  —  *'When  I  had  the  pleasure  of 
seeing  you  in  London,  I  then  told  you  I  had  not 
the  least  hesitation  in  becoming  surety  to  you,  in 
the  amount  required,  for  my  brother  Charles,  but, 
for  a  protection  both  to  myself  and  him,  I  thought 
it  highly  necessary  I  should  distinctly  understand 
in  what  state  his  affidrs  were,  that  he  might  not  by 
any  inadvertence  involve  me,  at  which,  I  am  con- 
vinced, he  would  grieve  as  much  as  myselfl  I  still 
hold  this  mind,  and  before  I  sign  any  bond  or  in- 
strument, I  must  clearly  see  my  way.  In  the 
meantime,  to  convince  you  it  is  farthest  from  my 
thoughts  in  any  way  to  retard  his  business  or  pro- 
spects, I  will  hold  myself  responsible  to  you  to  the 
amount  of  200(.,  in  the  event  of  his  inability  to  meet 
it,  with  the  full  understanding  that  you  are  to  con- 
sider this  responsibility  in  the  full  and  liberal  light 
of  the  security  I  before  entered  into  for  him  with 
Mr.  Mason,  your  predecessor ;  and  that  when  a  full 
stotement  of  his  affiurs  is  laid  before  me,  and  such 
proving  satisfactory,  I  then  enter  into  the  security 
you  require :  that  this  said  sum  of  2002.  to  be  vdd 
and  of  no  effect,  and  not  to  be  in  force,  or  added  to 
the  aforesaid  security.'*— Held,  that  the  letter  was 
not  such  a  writing  as  is  required  by  the  4th  section 
of  the  Statute  of  Frauds,  inasmuch  as  the  oonaider- 
ation  for  the  guarantie  did  not  appear,  either  in  ex- 
press terms  or  by  necessary  inference.  Beniham  v. 
Cooper,  9  Law  J.  Rep.  (h.s.)  Exch.  1 14 ;  5  M.  &  W. 
621. 

W  was  indebted  to  the  plaintiffs,  and  being  pressed 
for  payment,  the  defendant,  his  attorney,  inclosed 
W's  acceptance  to  one  of  the  plaintiffs  in  a  letter, 
which  steted,  that  as  W  was  again  disappointed,  and 
as  he,  the  plainti^  expressed  himself  inconveni(»ced 
for  money,  he  sent  him  W's  acceptance  for  the 
amount,  at  two  months,  to  which  he  might  safely 
put  his  name  as  drawer,  and  pay  it  away.  The  bill 
thus  drawn  and  accepted  not  being  negotiable,  the 
plaintiffs  applied  to  the  defendant  to  add  his  indorse- 
ment Tlus,  however,  he  refused  in  a  letter,  sUting 
as  follows — **  I  never  put  my  name  to  bills.  Re- 
spectable professional  men  should  not  But  I  will 
see  it  paid  for  W."  The  bUl  being  dishonoured, 
and  an  action  brought  against  the  defendant  as 
guarantee : — Held,  that  there  appeared  to  be  a  suffi- 
cient consideration,  under  the  4th  section  of  the 
Statute  of  Frauds,  viz.  the  suspension  ei  W's  debt 
during  the  currency  of  the  bill,  and  consequently 
that  die  guaranty  was  binding  on  the  defendant 
Bmmott  or  Emmitt  v.  Keams,  8  Law  J.  Rep.  (k.8.) 
C.P.  329;  5  Bing.  N.C.  559;  7  Sc  687 ;  7  DowLP-C. 
630. 

A  representation  of  the  solvency  of  a  firm  by  one 
of  the  partners  thereof,  for  the  purpose  of  obtaining 
goods,  wares,  &c.  for  the  firm,  which  are  obtained  in 
pursuance  thereof,  is  within  section  6  of  9  Geo.  4^ 
c.  14 ;  and  an  action  for  deceit  cannot  be  maintained 
upon  such  representation,  if  it  is  not  in  writing,  as 
that  section  is  not  limited  in  its  application  to  cases 
which  require  a  memorandum  in  writing  under  the 
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4ch  section  of  the  Statute  of  Fntads.  De  Faux  y. 
SUmkeUer,  9  Law  J.  Rep.  (n.8.)  C.P.  30;  6Biiig. 
N.C.84;  8SC.202;  8  Dowl.  P.C.  3.3. 

(C)  Rights  and  Liabilities  on. 

The  phdnti&  (executors)  being  uncertain  which 
of  two  claimants  was  entitled' to  a  certain  sum  de- 
rived  from  the  sale  of  a  portion  of  the  testator's  red- 
dnary  estate,  paid  the  defendant,  upon  his  giving  a 
guarantie  in  the  following  terms: — "  Mr.  J.  Evans, 
and  also  Messrs.  Plaee  and  Meabrj,  as  the  execu- 
tors of  the  will  of  the  late  Mr.  J.  Miers.  In  consi* 
deration  of  jour  having  paid  to  me  the  sum  Z2L 
&.  6d;  in  respect  of  the  share  of  Mr.  W.  Miers,  or 
of  his  assignees,  in  the  produce  of  the  estate,  called 
Black  Bank,  at  Leeds,  I  hereby  undertake  to  indem- 
nify and  save  you  and  each  of  you  harmless  from 
any  claim  that  may  be  made  against  you,  in  conse- 
quence of  your  having  so  paid  me  the  said  sum  of 
money,  whether  by  the  said  W.  Miers,  or  any  per- 
son claiming  throi^  him."  It  was  afterwards 
found  that  W.  Miers  was  the  party  entitled,  and  the 
plaintiA  were  compelled  to  pay  his  assignees.  The 
plaintiffii  then  sued  the  defendant  on  the  guarantie ; 
and  upon  verdict  in  their  fisvour,  it  was  held,  that 
the  action  was  well  brought  by  the  plaintiffs,  and 
that  Evans,  to  whom  the  guarantie  was  also  given, 
need  not  be  joined,  he  having  no  interest  in  the  ori- 
ginal transaction.  PUice  v.  Delegal,  7  Law  J.  Rep. 
(II.8.)  C.P.  227 ;  4Bing.N.C.426i  6Sc249. 

Where  the  defendant  guaranteed  to  the  plaintiff 
the  pa3rment  of  the  debts  of  R,  to  a  certain  amount, 
and  the  guaranty  provided  that  the  plaintiff  should 
not  call  upon  Uie  defendant,  in  pursuance  of  the 
guaranty,  until  he  had  availed  himself  to  the  utmost 
of  any  actual  bondJUe  security,  &c  deposited  with 
him  bv  R ;  and  also,  that  in  case  anything  what- 
ever should  prevent  the  defendant  from  receiving 
and  retaining  the  proceeds  of  an  execution  which  he 
(the  defiendiAt)  had  levied  on  the  goods  of  R>  the 
guaranty  should  be  void : — Held,  that  the  plaintiff 
was  not  deprived  of  his  right  to  sue  on  the  g^ranty 
in  consequence  of  his  not  putting  in  suit  a  bill  of 
R,  which  he  held  in  his  possession  as  a  security, 
the  acceptor  of  which  was  an  insolvent  and  in  prison. 
— Held  also,  that  his  right  was  not  invalidated  by 
the  fact  of  a  third  party  having  recovered  from  the 
de&ndant  in  an  action,  a  portion  of  the  effects  which 
he  had  levied  under  the  execution,  and  which  that 
third  party  proved  to  be  his  property.  Mutket  v. 
JZd^ert,  8  Law  J.  Rep.  (n.b.)  C.P.  354 ;  5  Bing.  N.C. 
728 ;  8  Sc.  51. 

(B)  Pleadings  and  Evidbncb. 

Assumpsit  upon  a  guarantie,  given  by  the  defen- 
dant to  the  plaintiff  in  1833,  for  goods  to  be  fur- 
nished to  one  Jardine.  Breach,  delivery  of  goods 
to  the  amount  of  90iL  9t.  lid.,  and  non-payment  by 
the  defendant  The  plea  alleged  a  subsequent 
agreement  between  Jardine  and  &e  plaintiff  and  de- 
fendant and  others,  embodied  in  the  following  note : 
— **  1886,  we  jointly  and  severally  promise  to  pay 
to  Messrs.  J.  M'Clure  &  Son,  or  order,  the  sum  of 
44^  4f.  lltL,  which  is  to  constitute  a  discharge  in 
full,  for  a  debt  of  90L  9t.  1  Id.  due  by  Wm.  Jardme 
to  Messrs.  M'Clure  &  Son."  Signed  by  the  defen- 
dant  aad  Jardine  and  four  others,  and  delivered  to 


the  plaintiff,  and  received  by  him.  Upon  the  trial 
the  plaintiff  proposed  to  prove  by  parol,  that  at  the 
time  he  took  this  note  it  was  expressly  agreed  that 
he  was  still  to  be  at  liberty  to  sue  the  defendant 
upon  his  guarantie : — Held,that  this  evidence  was 
rightly  rejected.  It  Chare  v.  Frater,  9  Law  J.  Rep. 
(N.8.)  aB.  60. 

A  count  stated  a  guarantie  for  the  repayment  of 
bills,  orders,  cheques,  or  liabilities  drawn  or  sub- 
scribed by  M  and  £.  It  then  averred  an  accept- 
ance by  the  said  M  and  E  of  a  bill,  and  that  they 
"  by  a  memorandum  added  to  that  acceptance,  ex- 
pressed the  same  to  be  payable  at,"  &c.  Sembte, 
that  the  count  was  bad,  for  want  of  an  averment 
that  the  bill  was  subscribed  by  M  and  £.  Corbeti  or 
Corlett  V.  Comway,  9  I«aw  J.  Kep.  (n.8.)  Exch.  105  ; 
6  M.  &  W.  653. 


GUARDIAN. 
[See  Habeas  Corpus  (A) — Inpant — Municipal 
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HABEAS  CORPUS. 

(A)  Bt  whom  and  por  what  Pu&posb 

GRANTED. 

(B)  Application  fob. 

(C)  Return. 
(D^  Enforcing. 
(E;  Amendment. 


(A)  By  whom,  and  for  what  Purpose  granted. 

At  common  law,  a  Judge  at  chambers  hss  power 
to  issue  a  writ  of  habeas  corpus  returnable  befbre  him- 
self in  vacation.  Regina  v.  Wixon,  8  Law  J.  Rep. 
(n.8.)  Q.B.  129  ;  s.  c.  /m  re  Watstm,  9  Ad.  &  £.  781 ; 
t^cInreBoieheldor,  1P.&D.516. 

The  Judges  of  the  Central  Criminal  Court  have  no 
power,  as  such,  toissue  any  habeas  corpus  or  other  pro- 
cess, to  bring  in  a  party  who  is  in  the  custody  of  the 
sheriff  of  Middlesex,  on  a  civil  suit,  in  order  that  he 
may  be  committed  to  Newgate,  to  be  tried  for  a 
misdemeanour  at  that  court ;  the  16th  section  of  the 
4  &  5  Will.  4,  c  36,  does  not  apply  to  such  a  case. 
Rex  V.  Morgan^  7  C.  &  P.  642.  [Oaselee,  Vaughan,  and 
Bolland] 

A  habeas  corpus  will  not  issue  to  bring  up  a  de- 
fendant to  be  charged  in  execution,  who  is  in  custody 
under  an  order  of  the  Lords  of  the  Admiralty. 
Jones  V.  Danvers,  8  Law  J.  Rep.  (n.8.)  Exch.  216; 
5M.&W.  234. 

The  Court  of  King's  Bench  will  not  grant  a 
habeas  corpus  to  remove  a  defendant  out  of  custody, 
on  a  writ  de  eotUumace  cap.,  for  the  purpose  of 
doing  penance  before  an  ecclesiastical  court,  al- 
though the  Lord  Chancellor  will.  Ex  parte  Strong, 
5Dowl.P.C.213. 

Where  a  bankrupt,  being  in  execution  in  the  Fleet 
Prison,  was  committed  to  the  custody  of  the  keeper 
of  Newgate  for  not  answering  satisfactorily,  and  the 
keeper  of  Newgate  delivered  him  to  the  messenger, 
who  delivered  him  again  to  the  warden  of  the  Fleet 
— The  Court  refused  to  srant  a  writ  of  haibeas  corpus 
on  the  ground  of  a  defect  in  the  commissioner's 
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wamnL  Ex  parte  Kmg^,  6  Law  J.  Bepi  (ma) 
£zc}l13;  2M.&W.  106. 

The  Court  zefiued  a  writ  of  habeas  eorpaSf  com- 
miniiing  tlie  keeper  of  a  lunatic  asylum  to  bring  op 
the  lunatic  for  the  purpoee  of  his  being  serred  with 
a  writ  of  summons ;  but  they  granted  a  rule  calling 
on  the  keeper  to  shew  cause  why  a  kabe€U  corpus 
should  not  issue.  Marsdeu  t.  Jdm,  9  Law  J.  Rep. 
(N.ft.)  Exch.  245. 

Where  a  person  supposed  to  be  improperly  in 
eustody  is  brought  up  cm  habeas  corpus,  the  Court, 
if  there  appear  no  ground  for  restraint,  will  order 
that  such  person  be  at  liberty  to  go  where  he  pleases, 
and  will,  if  necessary,  gire  him  the  protection  of  an 
officer  in  going.  But,  if  the  party  be  a  legitimate 
child,  too  young  to  exercise  a  discretion,  the  legal 
custody  is  that  of  the  &ther ;  and,  if  the  mother 
has  possessed  herself  of  the  child  adrersely  to  him, 
and  he  claims  it,  the  Court  will  oblige  her  to  de- 
liver it  up.  Nor  wiU  this  rule  be  deputed  from  on 
the  ground  that  the  &ther  has  formed  an  adulterous 
connexion,  which  still  continues,  if  it  appear  that 
he  has  never  brought  the  adulteress  to  his  house,  or 
into  contact  with  nis  children,  and  does  not  intend 
to  do  so.  Semble — ^that  the  child  would  not  be  given 
into  the  father's  custody,  if  it  appeared  that  in  his 
hands  it  would  be  exposed  to  cruelty,  or  to  gross 
corruption.  Bex  v.  GreenhiU,  4  Ad.  &  £.  624 ;  6  N. 
&  M.  244. 

The  Court  will  enforce,  imder  a  writ  of  habeas 
corpus f  the  right  of  the  testamentary  guardian  to  the 
custody  of  the  children,  against  die  grandmother, 
although  they  were  origmaUy  placed  in  her  care  by 
the  father. 

The  act  12  Car.  2,  c.  24,  is  not  confined  to  such 
testamentary  guardians  as  are  appointed,  where, 
without  such  an  appointment,  there  would  have  been 
a  guardian  in  socage. 

While  the  habeas  corpus  was  depending,  the  grand- 
father and  grandmother  filed  a  bill  in  Chancery  on 
behalf  of  the  children,  against  the  guardians,  tor  an 
account,  and  to  have  the  children  and  their  property 
put  under  the  protection  of  that  Court.  The  guar- 
dians put  in  their  answer*  about  a  month  before  the 
above  decision. 

Semble — that,  if  it  had  been  shewn  to  this  Court 
that  a  speedy  decision  in  Chancery  was  to  be  ex- 
pected, they  would  have  delayed  enforcing  the  writ 
JUxY,  Isley,  ^  Law  J.  Rep.  (m.b.)  K.B.  253 ;  6  Ad.  & 
E.  441 ;  6  N.  &  M.  730. 

A  mother  cannot  legally  appoint  a  testamentary 
guardian  of  her  naturu  child  ;  and  therefore  such  a 
guardian,  if  appointed,  cannot  have  a  habe€U  corpus 
to  remove  such  child  from  the  custody  to  which  it 
was  committed  by  the  mother  during  her  lifetime. 
£x  parte  Glover,  4  Dowl  P.C.  291. 

Where  the  father  has  been  convicted  of  felony, 
the  Court  will  grant  a  habeas  corpus  in  order  to 
give  the  mother  the  custody  of  an  infant  Ex  parte 
Baife2f,6DowLP.C.311. 

(B)  Application  for. 

An  application  for  a  habeas  corpus  must  be  sup- 
ported by  an  affidavit  of  the  party  applying,  unless 
there  be  circumstances  shewn  which  prevent  his 
making  one.  In  re  Canadian  Prisoners,  8  Law  J.  Rep. 
()!.«.)  Exch.  81 :  5  M.&  W.  32. 


(C)  RjnruBir. 

[See  post,  (E)  Amendment] 

A  party  who  makes  a  return  to  a  writ  o£  habeas 
corpus  is  not  bound  to  prore  the  truth  oi  it  by  affi- 
davit or  otherwise  in  the  first  instance ;  but  it  may 
be  impeached  by  affidavit  or  plea. 

A  return,  to  a  writ'of  habeas  corpus  stated,  that 
the  prisoner  had  been  convicted  of  high  treason  in 
the  province  of  Upper  Canada;  that  sentence  of 
death  was  recorded  against  him,  and  he  was  pardoned 
on  condition  of  being  transported  to  Van  Diemen*s 
Land  for  li£e ;  that  he  was  taken  ta  Unebec,  in  the 
province  of  Lower  Canada,  under  the  warrant  of 
the  Lieutenant  Govemor  of  Upper  Canada;  and, 
by  Tirtue  of  a  warrant  from  the  Governor  of  Lower 
Canada,  was  delivered  to  the  custody  of  the  sheriff 
of  Quebec  for  safe  keeping,  until  he  could  be  tnois- 
ported ;  that  there  being  no  other  means  of  trans^ 
porting  him  to  Yan  Diemen's  Land  firam  Lower 
Canada,  it  was  necessary  to  send  him  to  England; 
that  he  was  delivered  by  wanant  of  the  Governor  of 
Lower  Canada  to  the  master  of  a  ship  to  be  brought 
to  England,  to  be  delivered  to  such  eustody  in  Eng- 
land as  should  seem  fit  to  her  M^esty,  in  order  that 
he  might  be  transported  to  Van  Diemen*a  Land; 
that  he  was  brought  to  Liveipool,  in  England,  which 
seemed  to  her  ^jesty  to  be  a  fit  place  ficom  which 
he  might  be  transported,  and,  the  means  of  trans- 
port not  being  ready,  he  was  delivered  into  the  cus- 
tody of  the  keeper  of  the  gaol  of  Liverpool,  until  the 
means  of  transport  were  provided. 

A  return  to  another  writ  stated  a  conriction  for 
felony.  A  return  to  another  writ  set  out  an  act  of 
the  legislature  of  Upper  Canada,  which  authoriaed 
the  Lieutenant  Govemor  to  pardon,  upon  snch  terms 
as  might  seem  fit  to  him,  any  person  who  being 
charged  with  high  treason,  should,  bef(»e  azxaign* 
ment,  petition  and  pray  to  be  pardoned  for  his  of* 
fence :  and  it  was  then  stated,  that  the  prisoner  was 
indicted  for  high  tresson,  snd  before  his  arraignment 
did  petition,  confessii^  his  guilt,  and  prayizig  to  be 

gardened ;  that  he  was  pardoned  upon  oondirion  of 
eing  transported  for  Me  to  Van  Diemen's  Lend, 
to  which  terms  he  assented.  This  return  then  stated 
the  same  &cts  as  the  other  :-^Held,  that  these  re* 
turns  were  good.  Begina  v.  Wtxon,  8  Law  J.  Rep. 
(N.S.)  aB.  129;  S.C.  lure  fVaisom,9Ad,  &  E.731; 
^  Q.  lure  Batduildor,  IP.  &D.616:  8.P.  IZ^mav. 
^Avx,  8LawJ.Rep.(N.8.)Exch.229;  s.c/arelAf 
Canadian  Prisoners,  61L&W.  82. 

(D)  Enforcing. 

The  Court  refused  an  attachment  against  the  ser- 
jeant-at-arms, for  a  contempt  in  not  making  a  re- 
turn to  a  writ  of  habeas  corpus,  served  upon  the  pre- 
ceding day.    Stockdale  v.  Hansard,  8  DowL  P.C.  474k 

Where  it  was  shewn  that  a  party  had  stated  in  a 
return  a  fact  which  was  untrue,  through  inadver- 
tence and  error,  without  any  intention  of  deceiving 
the  Court  or  injuring  the  prisoner,  the  Court  re- 
fused to  grant  an  attachm^it  ^[ainst  him,  and,  the 
fact  not  being  material  towards  the  justification  of 
the  imprisonment,  refused  to  discharge  the  prisoner. 

But  where  a  party  fraudulently  or  wilfrdly  makes 
a  false  return  to  a  writ  of  habeas  corpus,  the  Court 
will  punish  him  by  an  attachment  for  a  oontempt; 
and,  semble,  will  quash  the  return,  and  diachaige  the 
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prisona.  Regbia  r,  WUim,  9  Law  J.  Rep.  (H.g.)  Q.B. 
129 ;  B.  c.  /«  r«  WaUon^  9  Ad.  &  £.  731 ;  a.  c.  /m  r« 
JBo/dbtfUor,  1P.&D./»16. 

(£)  Amendment. 

A  return  contained  the  statement  of  a  fact  which 
was  immaterial,  but  was  untrue,  and  which  had  been 
stated  through  inadrertence :  the  Court  allowed  the 
return  to  be  amended  by  the  striking  out  of  that 
fact    Ibid. 

A  writ  of  kabMt  eorpmSf  sued  out  by  a  prisoner, 
amended,  by  substituting  7  WilL  4.  for  1  Yict  £x 
parte  Dmies^  4  Bing.  N.C.  17;  6  Sc  241 ;  6  Dowi. 
P.C. 181. 


unpaid,  and  died.  After  his  death,  the  heir  of  E  B 
obtained  a  decree  to  set  aside  the  sale  for  fraud : — 
Held,  that  the  heir-at-law,  and  not  the  legatees  or 
personal  representatives  of  E  B,  was  entitled  to  the 
property.  Bellamy  ▼.  Sabine,  5  Law  J.  Rep.  (n.s.) 
Ch.  3d. 


HACKNEY  COACH. 

Hackney  carriages  used  in  and  near  the  metro- 
polis,regulatedbyl&2yict  C.79;  IdLawJ.Stat 
142. 


HEIR. 


[See  DsTiss — ^Will.] 

[Dee  d.  BtrtwhitHe  ▼.  Fardell,  3  Dig.  Law  J.  259 ; 
9  Bli.  N.8.  32.  King  y,  Hamlet,  3  Dig.  Law  J.  258, 
affirmed.     3  C.  &  F.  218 ;  9  Bli  n.s.  575.] 

The  purchase  from  an  heir  of  his  expectant  inter- 
est will  be  supported,  if  the  market  value  is  paid, 
though  that  should  be  a  less  sum  than  given  by  the 
sUtute  tables.     Aldbonmgh  v.  Trye,  1  West,  221. 

Where  a  testator  directs  his  personal  estate  to  be 
converted  into  real  estate  for  several  purposes,  some 
of  which  fail,  the  heir  is  not,  after  satisfying  the 
purposes  which  can  take  efiect,  entitled  to  the  per- 
sonalty as  being  impressed  with  the  character  of 
realty.    Hertftrdy.  RauenhUl,  1  Bea.  481. 

An  heir  of  entail  who  is  not  so  by  exclusive  des- 
tination, must  collate  the  real  estate  of  which  he  has, 
as  such  heir,  become  possessed,  before  he  can  claim 
his  share  of  the  legitim  of  the  last  holder  in  tail,  to 
whom  he  is  both  heir  and  next-of-kin.  Breadabane 
T.  Ckandoe,  4  C.  ft  F .  43. 

An  heir  of  line  taking  an  entitled  estate  upon  his 
lather's  death,  cannot,  by  the  law  of  Scotland,  claim 
his  share  of  his  father's  personalty  as  next-of-kin, 
without  first  collating  the  entailed  estate,  though 
the  entail  was  not  created  by  his  father,  but  by  a 
remote  ancestor.  AnstnUher  v.  Jnttruther,  4  C.  & 
F.33. 

The  statute  3  &  4  Will.  4,  c  106,  s.  3,  which  pro- 
vides  that  land  devised  to  the  heir  of  the  testator, 
shall  be  considered  to  have  been  acquired  by  such 
heir  as  a  devisee,  and  not  by  descent,  applies  for  all 
purposes ;  and  therefbre,  a  demurrer  by  the  heir, 
who  was  also  devisee  of  the  lands,  to  a  bill  by  a 
legatee  seeking  to  marshal  the  assets  of  the  testator, 
with  reference  to  such  lands,  as  against  the  heir, 
was  allowed.  Strickland  v.  Strickland,  9  Law  J.  Rep. 
(n.s.)  Ch.  60. 

The  heir-at-law  may  maintain  a  bill  to  set  aside 
a  sale,  fraudulently  entered  into  with  his  ancestor. 

E  B,  a  tenant  in  tail,  having  agreed  with  the  te- 
nant for  life  for  the  purchase  of  the  entailed  and 
other  property,  contracted,  before  the  execution  of 
the  conveyances,  to  sell  it  to  S,  and  the  same  was 
accordingly  conveyed  to  S  in  fee.  E  B,  by  his  will, 
specifically  bequeathed  part  of  the  purchase-money 

Digest,  1835—1840. 


HIGHWAY. 
[See  Indictment — Rate — Wat.] 

(A)    SUEVBTOBS. 

(B)  Making  and  repairing. 

(C)  Narrowing,  stopping  vp,  and  diverting. 
CD)  TxTRNPiEE  Road. 

(E5  Tolls. 

(F)  Indictment. 

(G)  Costs. 


Certain  returns  relative  to  highways  and  turn- 
pikes, required  by  2  &  3  Vict  c.  40 ;  17  Law  J.  SUt 
83. 

The  5  8i6  Will.  4,  c.  60,  for  the  consolidation  and 
amendment  of  the  laws  relating  to  highways, 
amended  by  2  &  3  Vict  c.  45 ;  17  Law  J.  Stat  124. 

(A)  Suevetoes. 

Where  a  parish  consisted  of  several  tithings,  each 
of  which  mamtained  its  own  highways,  and  a  board  of 
surveyors  was  formed  under  the  5  ft  6  WilL  4,  c.  50, 
s.  18,  for  the  whole  parish : — Held,  that  such  board 
was  illegal.  Regina  v.  Bush,  8  Law  J.  Rep.  (n.s.) 
M.C.39;  9  Ad.  &E.  820;  IP.&D.586. 

Under  2  &  3  Vict  c  81,  s.'  1,  a  special  sessions 
have  jurisdiction  to  make  an  order  on  the  parish 
surveyor  of  the  highway,  to  pay  a  certain  sum  to 
the  trustees  of  a  turnpike  road,  although  all  the 
funds  of  the  turnpike  trustees  are  not  exhausted. 
Regina  v.  Berks  (Justices),  8  Dowl.  P.C.  726. 

(B)  Making  and  repairing. 

Where  trustees  are  authorized,  under  an  act  of 
parliament,  to  make  a  line  of  road,  consisting  of  a 
main  line  and  several  branches,  it  is  necessary  that 
the  whole  undertaking,  main  line  and  branches, 
should  be  complete  before  the  parish  can  be  subject 
to  a  liability  to  repair.  Re*  v.  Cumberworth  and 
Cumberworth  Ha^  {Inhabitants),  6  Law  J.  Rep.  (n.s.) 
M.C.  21 ;  4  Ad.  &  E.  731 ;  1  N.  &  P.  197. 

Whereby  an  act  of  parliament,  45  Geo.  3,  Justices 
were  authorized  to  make  a  road  in  a  certain  line, 
and  by  subsequent  acts  of  7  &  8  Geo.  4,  and  11 
Geo.  4,  that  line  of  road  was  in  some  degree  altered, 
and  the  road  in  question  described  as  the  road  lead- 
ing from  A  to  B : — Held,  nevertheless,  and  notwith- 
standing such  description  in  the  subsequent  acts  of 
parliament,  and  that  the  road  had  been  used  and 
repaired  as  a  public  road  from  1806  until  1832,  it 
could  not  be  considered  a  highway  repairable  by  the 
parish,  until  such  time  as  the  whole  line  was  com- 
pleted. ReJt  V.  Edge  Lane  (Inhabitants),  5  Law  J. 
Rep.  (N.B.)  M.C.  91;  4  Ad.  &  E.  723;  6  N.  &  M. 
8L 

Under  section  9  of  the  General  Indosure  Act,  a 
road  continued,  as  well  as  a  road  newly  made,  under 
the  award  of  Commissioners  of  Inclosure,  must  be 
declared  by  Justices  in  special  sessions  to  be  fully 
completed  and  repaired,  before  the  inhabitants  of  the 
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district  can  be  indicted  for  not  repairing  it    Rex  t. 
Hatfield  (Inhabitants),  4  Ad.  &  £.  156. 

The  inhabitants  of  a  parish  cannot  be  discharged 
from  an  indictment  for  the  non-repair  of  a  high- 
way, until  it  is  ascertained  whether  the  repairs  effected 
will  stand  daring  a  winter.  Rex  v.  Witney  {Inka- 
bitantt),  6  Dowl.  P.C.  728. 

By  section  68  of  4  Oeo.  4,  c.  95,  after  reciting  that 
doubts  had  arisen,  whether  any  body  politic  or  cor- 
porate, or  any  particular  person  or  persons,  liable  to 
repair  by  tenure  or  otherwise  any  old  turnpike  road, 
or  part  of  such  road,  widened,  altered,  diverted,  or 
turned,  ought  to  repair  or  contribute  to  the  repair 
of  the  whole  or  any  part  or  proportion  of  the  new 
road,  set  out  in  lieu  of  the  old  turnpike  road,  it  was 
enacted,  "  That  all  and  every  body  politic  or  corpo- 
rate, and  person  and  persons,"  who  was,  were,  or 
should  be  liable,  &c.  to  the  repair  of  any  old  turn- 
pike road,  &c.  should  respectively  be  and  continue 
liable  to  the  repair  of  such  new  road,  set  out  in  lieu 
of  the  old  road,  &c.  In  an  indictment  against  a  pa- 
rish, for  non- repair  of  a  new  piece  of  road, — Held, 
that  the  inhabitants  of  a  parish  were  included  in  the 
above  words.  Regina  v.  Barton  ( Inhabitant*),  9  Law 
J.  Rep.  (N.8.)  M.C.  23 ;  11  Ad.  &  £.  343 ;  3  P.  &  D. 
190. 

On  an  indictment  against  a  township  for  non-repair 
of  a  highway,  the  defendants  proved  an  agreement 
between  the  owner  of  all  the  lands  in  their  township, 
and  the  owner  of  all  the  lands  in  an  adjoining  town- 
ship, made  in  the  reign  of  Queen  Elizabeth,  by  which 
it  was  agreed,  that  a  road  should  be  formed  through 
both  townships,  to  be  repaired  in  equal  moieties; 
and  that  a  stone  was  fixed  at  a  place  in  the  defen- 
dants' township,  to  mark  a  portion  therein  which 
was  to  be  repaired  by  the  adjoining  township,  and 
which  part  was  the  subject  of  the  indictment  The 
agreement  contained  a  stipulation  that  a  further 
assurance  should  be  prepared  by  a  lawyer, — but  i)one 
was  produced.  Repairs  were  proved  to  have  been 
done  by  the  adjoining  township  for  two  centuries : — 
Held,  not  to  be  evidence  for  a  jury,  of  an  instrument 
binding  the  owner  of  the  acyoining  township,  and  all 
claiming  through  him,  to  repair,  assuming  that 
such  a  conveyance  could  have  been  made,  so  as  to  ex- 
onerate the  defendant's  township.  Rex  v.  Scarisbrick 
(Inhabitants),  6  Law  J.  Rep.  (n.s.)  M.C.  103 ;  6  Ad. 
&E.509;  lN.&r.582. 

Indictment  of  a  parish  for  non-repair  of  a  high- 
way ;  plea,  that  the  parish  was  divided  into  town- 
ships, in  two  of  which  existed  a  custom  for  the 
township  to  repair  all  the  highways  within  it,  which, 
but  for  the  custom,  would  be  repairable  by  the  parish. 
Replication  traversing  the  custom.  Proof  that  the 
pansh  had  no  surveyor  of  the  highways ;  that  the 
township  had :  that  repairs  had  been  done  of  the 
highways  within  the  township,  under  the  direction 
of  the  township  surveyor ;  but  on  cross-examination 
it  appeared,  that  the  particular  road  had  been  repaired 
by  a  third  district,  Ncwlands : — Held,  that  it  ought 
to  have  been  left  to  the  jury  to  say,  what  was  the  cha- 
racter of  the  repairs  done  by  Newlands,  whether  for 
the  parish  or  for  the  township.  Rex  v.  Crosthwaite 
(Inhabitants),  SLiyr  J,  Rep.  (n.s.)  M.C,  18. 

Whether  a  liability  to  repair  a  highway  ratione 
tenures  must  be  immemorial  —  qua-re.  Per  Lord 
Denraan,  C.J.,  there  may  po&sibly  be  esse?  where  it 
need  not. 


On  an  indictment  chaigiog  a  party  with  a  liability 
to  repair  a  highway  ratione  tenure,  the  defendant 
gave  in  evidence  an  ancient  deed,  between  certain 
inhabitants  oi  the  paridi  and  the  former  owner  of  his 
land,  whereby  the  former  gave  to  the  latter  that  land, 
in  consideration  of  his  repairing  an  ejdsting  high- 
way ;  the  grantee  covenanted  to  repair  it,  and  it  was 
stipulated,  that  if  through  his  neglect  to  repair  the 
parish  were  indicted,  there  should  be  a  right  of  re- 
entry, and  the  agreement  should  be  void : — Held, 
that  this  deed  did  not  oonstitate  a  liability  ratione 
tenuretf  if  any  could  be  created  after  the  time  of  legal 
memory.  Reginav.  Beeby,  8  Law  J.  Rep.  (k.8.)  M.C. 
88. 

Where  an  information  is  laid  under  5  &  6  Will.  4, 
c.  50, 8.  94,  that  a  highway  is  out  of  repair,  and  the 
magistrates  pursuant  to  that  section  appoint  a  viewer, 
who  reports  it  out  of  repair,  the  magistrates  at  the 
special  sessions  are  not  boimd  by  that  report,  but 
may  exercise  their  discretion  whetner  they  will  con- 
vict the  surveyor  or  not  Regista  v.  WiUs,  (Juetiees), 
8  Dowl.  P.C.  717. 

(C)    Na&BOWING,  stopping  up,  and  DIVEBTINe. 

An  order  of  Justices  under  55  Geo.  3,  c.  68,  for 
stopping  up  more  than  one  highway,  or  for  stopping 
up  part  only  of  a  highway,  is  void. 

Justices  have  no  authority  to  narrow  a  highway. 

As  to  the  proper  course  to  be  taken  for  the 
purpose  of  stopping  up  a  highway  which  runs  into 
different  counties,  or  different  divisions  of  a  county, 
see  Rex  v.  Afiherton  (Inhabitants),  S  Law  J.  Rep. 
(n.8.)  M.C.  73 ;  5  Ad.  &  £.  841 ;  1  N.  &  P.  179. 

A  presentment,  under  the  13  Geo.  3,  c.  78,  was 
in  progress  when  the  5  &  6  WilL  4,  c  50,  which 
repealed  that  statute,  came  into  operation : — Held, 
that  the  Court  could  not  give  judgment  upon  it 
Regina  v.  Mawgan  (Inhabitants),  7  Law  J.  Rep.  (n.8.) 
M.C.98;  8Ad.&£.496;  3N.&P.502. 

In  an  order  of  Justices  for  stopping  up  a  highway 
as  imnecessary,  under  stat  55  Geo.  3,  c.  68,  s.  2,  the 
following  recital  —  *'We,  A,  B,  and  C,  Justices," 
&c,  **  assembled  at  a  special  sessions  held,"  &c.,  on, 
&c  "  having  upon  view  found"  that  a  certain  part 
of  a  highway,  called,  &C.  is  unneoeasaiy — sufficiently 
shews,  that  the  Justices  viewed  such  highway  to- 
gether, and  at  the  time  when  the  order  was  made. 
Such  order,  if  not  made  on  a  joint  view,  would  be 
bad. 

A  direction  in  such  order,  that  the  land  of  a 
discontinued  highway  be  sold  by  the  surveyors 
to  A,  whose  lands  adjoin  thereto,  if  he  shall  be 
willing  to  purchase  the  same,  if  not,  to  some  other  per- 
son or  persons,  for  the  full  value  thereof,  is  sufficient 
under  stats.  55  Geo.  3,  c.  68,  s.  2,  and  13  Geo.  3,  c  78, 
8. 17,  though  the  form  of  an  order  given  in  the  Sche- 
dule (No.  18.)  to  the  latter  act  introduces  the  words 
**  for  the  full  value  thereof,"  after  the  words  *' pur- 
chase the  same,"  as  well  as  in  the  subsequent  part  of 
the  sentence.  It  is  not  necessary  to  the  validity  of 
such  an  order,  that  a  certificate  of  sale  should  be 
subjoined  to  it,  pursuant  to  stat  IS  Gea  3,  c  78, 
Sched.  No.  19 ;  or  that  any  direction  should  be  given 
in  the  order,  as  to  the  application  of  the  purchase- 
money. 

A  public  highway  led  over  the  land  of  A.  He 
opened  another  road  over  his  own  land,  between 
the  same  pointfs  which  the  public  used,  and  they 
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ceased  using  the  former  road.  Nine  years  after- 
wards, he  obtained  an  order  of  Justices  for  stopping 
up  the  old  road  as  unnecessary!  under  stat  65  Geo.  d, 
c  68,  8.  2 :  —  Held,  by  Lord  Denman,  G.J.,  and 
Patteson,  J.,  that  such  order  might  properly  be  made, 
and  that  it  was  not  necessary  to  proceed  as  in  case 
of  diyerting  a  highway  under  13  Geo.  8,  c.  78,  s.  16. 
Also,  by  Lord  Denman,  C.J.,  Patteson,  J.,  and  Wil- 
liams, J.,  that  the  Justices  might  properly  state  in 
tiieir  order  that  they  had  viewed  the  old  road,  if  they 
had  viewed  the  ground  orer  which  the  right  of  way 
was,  although  the  road  itself  had  gone  into  disuse. 
Also,  by  Lord  Denman,  C.J.  and  Patteson,  J.,  that 
an  order  directing  the  surveyors  to  sell  the  soil  of 
the  old  highway  to  A,  whose  lauds  adjoin,  if  he 
will  purchase,  if  not,  to  some  other  person,  for  the 
ftill  value,  is  not  bad,  although  A  be  himself  the 
surveyor ;  at  least,  if  no  fraud  appear.  Rex  v.  Com- 
bridgeskire  (Jtuiiceg)t  5  Law  J.  Ilep.  (n.s.)  M.C.6  ;  4 
Ad.  &  E.  Ill ;  6  M.&N.  440. 

Justices  in  petty  sessions  having  made  an  order 
for  stopping  a  highway,  under  a  local  act  giving  an 
appeal,  and  the  time  for  appeal  having  elapsed,  it 
cannot  be  contended,  on  a  prosecution  for  obstruct- 
ing such  way,  that  the  order  was  bad,  because  the 
Justices  were  not  properly  summoned  to  the  petty 
sessions. 

Au  order  of  two  Justices,  under  stat  55  Geo.  3, 
e.  68,  s.  8,  for  stopping  up  several  highways,  in  form, 
'*  Having  particularly  viewed  the  public  roads  and 
footways,  &c.,  and  being  satisfied  that  the  highways, 
&c  intended  to  remain  and  be  the  public  highways, 
&C.  in  future,  are  continued,  or  have  been  set  out, 
and  properly  formed  and  made  safe  and  convenient, 
&C.,  and  that  the  roads  and  footways  hereinafter 
described,  are  unnecessary  to  be  continued,  &c." : — 
Held,  bad, because  the  Justices  have  no  jurisdiction, 
except  upon  their  own  view ;  and  it  is  perfectly  con- 
sistent with  the  terms  of  the  order  above  set  out,  that 
the  Justices  may  have  been  satisfied  that  the  roads 
and  footways  were  unnecessary,  by  other  means  than 
upon  their  own  view;  that  ** having  particularly 
viewed,"  could  not  be  considered  as  applicable  to 
the  whole  of  the  subsequent  matter,  contained  in  the 
order,  upon  which  the  Justices  idleged  they  were 
satisfied. 

An  inclosure  act  empowered  commissioners  to 
make  new  roads,  and  also  to  divert,  alter,  turn,  or 
stop  up  any  of  the  then  public  or  private  roads,  &&, 
as  the  oommissionera  should  think  proper ;  and  by 
another  clause,  it  was  provided,  "that  all  roads, 
highways,  ways  and  paths,  &c.,  which  should  not 
be  set  out,  or  finally  ordered  and  directed  to  be  set 
out  and  continued  as  aforesaid,  should  for  ever 
be  stopped  up  and  extinguished,  and  should  be 
deemed  and  taken  as  part  of  the  lands  and  grounds 
to  be  allotted,  by  virtue  of  the  act :  provided  always, 
that  no  roads,  passing  or  leading  through  anv  of  tiie 
old  inclosures,  should  be  stopped  up,  &c.,  witnoutan 
order  for  that  purpose,  under  the  hands  and  seals  of 
two  Justices:"  —  Held,  that  roads,  highways  and 
footpaths,  leading  through  old  inclosures,  (though 
not  set  out  and  continued  by  the  award  of  the  com- 
missioners,) were  not  extinguished  or  stopped  up, 
without  an  order  of  two  Justices  for  that  purpose. 

Qiutre,  if  a  road  long  used  as  a  thoroughfare  by 
the  public,  be  lawfully  stopped  at  one  end,  whether 
the  right  of  way  over  the  remainder  be  gone.     Per 


Patteson,  J.,  it  is  not  Re*  v.  Dounuhire  (Marqttis)t 
fiLawJ.Rep.(N.s.)M.C.72;  4Ad.&£.698;  6N. 
&  M.  92. 

An  order  of  Justices  for  diverting  a  public  high- 
way and  substituting  a  new  one,  containing  in  it  ^so 
an  order  for  stopping  up  the  old  highway,  under 
55  Geo.  3,  c.  68,  is  bad :  to  effect  both  purposes,  two 
separate  and  distinct  orders  are  necessary. 

Under  stat  18  Geo.  2,  c.  18,  s.  5,  a  certiorari  to 
remove  an  order  for  stopping  a  highway,  may  be  ap- 
plied for  within  six  calendar  months  aftn  such  order 
has  been  confirmed  at  sessions,  though  more  than  / 
six  calendar  months  have  elapsed  since  the  order  was 
made.  Rex  v.  Middlesex  (JusHees),  6  Law  J.  Rep. 
(n.8.)  M.C.  10 ;  5  Ad.  &  £.  626 ;  1  N.  &  P.  92. 

(D)  Turnpike  Road. 

That  road  is  to  be  considered  a  turnpike  road  on 
which  toll  gates  may  be  lawfully  erected,  and  tolls 
lawfully  taken.  Nertham  Bridge  and  Roads  Company 
V.  London  and  Southampton  Railwajf  Company,  9  Law 
J.  Rep.  (n.s.)  Exch.  165;  6  M.  &  W.  428. 

(E)  ToLW. 

By  a  local  turnpike  act,  4  Geo.  4,  c.  xxx.,  persons 
who  had  paid  any  toll  for  the  passing  of  any  horse 
and  carriage  through  a  toll-gate,  were  exempt  from 
paying  the  toll  again  that  day;  but  it  was  pro- 
vided, that  the  tolls  payable  in  respect  of  horses 
drawing  any  stage-coach,  diligence,  van,  caravan, 
stage-W€iggon  or  other  stage-carriage,  should  pay  on 
repassing: — Held,  that  the  term  stage^waggon  sig- 
nified a  waggon  that  went  and  returned  regularly 
from  a  fixed  place  to  some  other  fixed  place,  at 
certain  definite  times.  Regina  v.  Ruteoe,  7  Law  J. 
Rep.  (n.8.)  M.C.  94;  8  Ad.  &  £.  386 ;  3  N.  &  P.  428. 

(F)  Indictmbnt. 

The  rule  for  removing  an  indictment  for  non- 
repairs of  a  road  from  an  inferior  jurisdiction,  isnwi 
in  the  first  instance.  Rex  v.  Leeds  (Inhabitants),  5 
Dowl.  P.C.  123. 

Judgpntent  mm  obstante  veredicto  is  always  upon 
the*  merits,  and  never  granted  but  on  a  very  clear 
case. 

Where  to  an  indictment  against  a  parish  for  not 
repairing  a  road,  the  defendant  pleaded  that  there 
was  a  township  within  the  parish,  that  the  road  lay 
within  that  township,  and  that,  by  immemorial 
custom,  that  township  was  bound  to  repair  all  roads 
which,  but  for  the  custom,  would  be  repairable  by 
the  parish;  but  the  plea  omitted  to  aver  that  the 
road  in  question  was  one  **  which,  but  for  the  custom, 
the  parish  would  be  liable  to  repair;"  and  the  jury, 
finding  the  existence  of  the  custom,  gave  a  verdict 
for  the  defendants : — Held,  that  the  Court  could  not 
give  judgment  non  obstante  t-^He\d,  however,  that 
tiie  want  of  the  above  averment  in  the  plea,  rendered 
it  bad  in  arrest  of  judgment  Rex  v.  Eastrington 
(Inhabitants),  6  Law  J.  Rep.  (n.s.)  M.C.  17 ;  5  Ad. 
&E.765:  IN.&P.  193. 

(G)  Costs. 

The  Judge,  on  the  trial  of  an  indictment  for  the 
non-repair  of  a  highway,  found  at  sessions  under  5 
&  6  Will.  4,  c.  60,  s.  95,  has  no  power  to  award  costs 
for  a  frivolous  defence,  under  the  98th  section.  The 
power  is  limited  to  the  Court  at  which  the  indict- 
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2M.ft&.137.  [Aldenon] 

A  oranplaint  wu  made  to  iiiJigistrates»  loider  the 
94th  section  of  the  Highway  Act,  5  &  6  WUL  4,  c  M, 
that  a  way  alleged  to  be  a  highway  waa  oat  of  repair ; 
and  the  magistratea  ordered  an  indictment  i^ainrt 
the  inhabitants  of  the  parish,  which  waa  foand  and 
remored  by  certiorari,  and  on  the  trial  of  it,  the 
Melendants  were  acquitted,  on  the  ground  that  it  waa 
not  a  highway.  The  prosecutor  applied  finr  costs  to 
be  paid  out  of  the  highway  rate,  nnder  the  05th 
section  of  the  act.  It  waa  objected,  that  thia  pro- 
vision, aa  to  costs,  only  applied  where  the  existence 
of  a  highwaT  waa  not  disputed,  and  also,  that  it  did 
not  apply  when  the  indictment  was  removed  by  cer- 
tiorari.    The  Judge  refused  the  order. 

SembU-^ThaX  the  95th  section  of  the  act,  as  to 
payment  of  costs  out  of  the  highway  rate^  and  the 
98th  sectiou,  as  to  costs  to  be  paid  by  any  defendant 
where  the  defence  is  frivolous,  are  distinct  in  dieir 
operation,  and  are  not  to  be  connected. 

Semble--'That  the  magistrates  are  not  bound  to 
make  their  order  in  terms  exactly  following  those 
contained  in  the  information.  Regina  v.  ChedtMrik 
(/nAoMtaMte),  9  C.  &  P.  285.  [Patteson] 

A  prosecutor  had  obtained  a  summons,  under  the 
94th  section  of  the  Highway  Act,  5  8i6  Will  4,  c  50, 
calling  on  the  parish  surveyors  to  shew  cause  why  a 
highway  should  not  be  repaired.  The  surveyors 
denied  the  liability  of  the  parish  to  repair,  and  the 
maffistrates  (under  the  95th  section)  ordered  an 
indictment  against  the  inhabitants  of  the  pariah, 
which  waa  preferred,  and  waa  tried  as  a  traverse  on 
the  Crown  side  of  the  aasizes,  and  the  de&ndanta 
found  guilty: — Held,  that  the  prosecutor  was  enti- 
tled to  an  order,  under  the  95th  section,  to  have  his 
costs  paid  out  of  the  highway  rate,  and  that  the 
statute,  as  to  this,  was  imperative,  and  left  no  dis- 
cretion whatever  in  the  Judge.  Regina  v.  YarkkiU 
(InhabitanU),  9  C.&F.  21%.  [WiUiams] 


HIRING  AND  SERVICE. 

[See  Contract — Master  and  Servant — Poor, 

Settlement] 


HORSE. 


The  statute  18  Geo.  2,  o.  19,  so  far  aa  it  relates  to 
horse  racing,  repealed  by  8  Vict  c.  5 ;  18  Law  J. 
Stat.  8. 

In  an  action  upon  an  agreement  for  the  sale  of  a 
horse,  the  plaintiff  alleged  that  the  animal  was  sold 
to  him  conditionally  for  ]«.,  which,  at  the  time,  was 
paid  to  and  accepted  by  the  defendant,  or  for  200iL, 
1^  within  a  month  from  the  date  of  the  agreement, 
he  trotted  eighteen  miles  within  one  hour,  to  the 
satisfaction  of  J  N,  selected  as  Judge.  He  then 
averred  that  the  trial  was  made  within  the  time 
specified,  in  the  presence  of  the  umpire,  and  that 
the  task  was  not  performed.  The  defendant  pleaded, 
first,  that  the  horse  would  have  trotted  eighteen 
miles  within  one  hour,  but  for  one,  then  being  the 
servant  of  the  plaintifi^  and  who  was  then  present 
during  the  said  trial,  and  after  commencement  and 
during  the  progress  thereof,  wrongfully  and  wil- 
fully, as  the  servant  and  agent  of  the  said  plaintiff, 


intermpted  Ae  said  tnttiag-OMt^  and  ptevcnted 
and  hindcRd  the  said  horse  from  trotting,  8tc  Se> 
condly,  that  after  Ae  "**^^  of  the  said  agreencnt, 
and  after  the  said  trial,  and  within  a  month  from 
the  date  of  the  agreement,  dHhadant  waa  ready  to 
try  the  said  hnte  to  trot  rightwn  miles  within  the 
hoar  on  that  day,  and  the  said  horse  we«ld  have 
done  the  same^  and  defiendant,  within  a  rraioiisble 
time  next  before  the  day,  gave  the  plaintiff  and  the 
said  J  N  notice  of  the  intended  trial,  and  of  the  time 
and  place  at  which  it  waa  to  take  place;  and  the 
said  J  N  was  requested  by  defendant  to  be  the  judge 
ai the  performance;  but  Uie  said  J  N  then  aodatdl 
times  aiterwarda  daring  the  said  space  of  one  month 
refused  to  attend,  and  £d  not  attend,  tobe  the  judge 
of  the  performance^  whereby  the  horse  waa  pre- 
vented  from  trotting,  in  the  presence  of  J  N,  as  judge, 
eighteen  miles  within  one  hour: — Held,  upon  spe- 
cial demurrer,  that  the  second  plea  waa  01,  aa  it  did 
not  allege  that  J  N  waa  prevented  from  attending 
by  the  plaintil^  or  that  the  trial  referred  to  did  not 
tike  place  owing  to  the  plaintiff^s  fault — ^Held,  also, 
that  in  his  first  plea  the  defendant  should  have 
alleged  that  the  trotting  of  the  hone  was  prevented 
by  the  individual  to  whom  such  act  waa  imputed, 
1^  the  command  and  direction  of  the  plaintifl^  and 
aa  his  servant  for  that  particular  act — Held,  also^ 
that  a  replication  traversing  soch  plea,  in  Us  very 
worda,  waa  not  ill  or  ambigooua,  and  the  defendant 
could  not  complain  of  h&ng  misled.  Bregdea  v. 
if«rT«pK,5LawJ.Rep.  (ha)  C.P.  108;  2Bing.N.C. 
478;  2Sc708. 


HORSE  STEALING. 

A,  who  intended  to  sdl  his  mare,  ocnt  hia  servant 
with  her  to  M  fair,  the  servant  having  no  authority 
either  to  aeU  the  mare  or  deal  with  hv  in  any  way. 
The  priaoner  asked  the  servant  the  price,  and  de- 
siied  the  servant  to  trot  her  out,  and  the  prisoner 
then  went  to  two  men,  and  having  talked  to  them 
went  away.  These  two  men  then  came  up  and  per- 
suaded the  servant  to  exchange  the  mare  for  a  horse 
they  had,  and  they  would  give  24^  for  the  chop. 
They  changed  the  saddles,  aSod,  without  giving  any 
money,  rode  away  with  the  mare,  leaving  fiie  servant 
with  a  horse  of  little  value.  Four  days  after,  the 
prisoner  sold  the  mare  at  B,  stating,  that  he  had  got 
ner  in  a  chop  at  M  fair:*~He]d,  that  as  the  servant 
had  the  mere  charge  of  the  mare,  and  had  no  right 
to  deal  with  the  property  in  her,  ^e  prisoner  ought 
to  be  convicted  of  steanng  her,  provided  that  the 
jury  were  satisfied  that  tl^  priaoner  was  in  league 
with  the  two  other  men,  and  that  they  three,  l^  a 
fraud,  in  which  each  of  them  was  to  take  his  part, 
and  did  take  hia  part,  induced  the  servant  to  part 
with  the  poeaesaion  of  the  mare,  under  cdoor  of  an 
exchange,  but  they  intending  all  the  while  to  steal 
the  maie.  Regina  v.  Sheppard,  9  C.  &  P.  121.  [Cole- 
ridge] 


HOUSEBREAKING. 
[See  BuBOLAAT.] 


HUSBAND  AND  WIFE. 
[See  Babon  akd  Fbmk.] 
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ILLEGAL  ACT. 

Forbidding  a  thing  under  a  penalty,  to  protect 
the  reTenue,  does  not  make  void  the  thing  if  done, 
nor  prevent  an  action  thereon. 

If  a  thing  is  prohibited  for  other  than  revenue 
purpoees,  no  action  lies  thereon.  Swan  v.  Baitk  rf 
Sc9tlaitd,2iL8lA.656i  SC.&F.610;  lDea.746. 


IMPRISONMENT. 
[See  False  Impusokmbnt — ^Trespass.] 


(A) 
(B) 


INCLOSURE  ACTS. 

Construction,  in  obnbral. 
Title  ttnder. 


Act  for  faciliuting  inclosures,  6  &  7  Will.  4,  c.  115 ; 
14  Law  J.  Stat  255. 

Incloeure  Acts  amended  by  8  &  4  Vict  c.  81 ;  18 
Law  J.  SUt.  88. 

(A)  Construction,  in  general. 

By  an  act  for  inclosing  lands  in  several  parishes 
and  townships,  it  was  directed  that  the  allotments 
to  be  made  in  respect  of  oextain  messuages,  &&, 
should  be  deemed  part  and  parcel  of  the  townships 
respectively  in  which  the  messuages,  &e.  wero 
situate.  And  the  commissioners,  under  Uie  act,  were 
directed  in  their  award  to  make  such  orders  as  they 
should  think  necessary  and  proper  concerning  all 
public  roads,  **  and  in  what  township  and  parish  the 
same  are  respectively  situate,"  and  by  whom  they 
ought  to  be  repaired.  The  commissioners,  by  their 
award,  directed  that  there  should  be  certain  roads. 
One  of  these,  called  the  SandUfi  Road,  passed  be* 
tween  new  allotments.  The  road  was  ancient  The 
part  of  the  common  over  which  it  ran,  before  the 
award,  was  in  the  township  of  H,  and  the  road  was 
still  in  that  township,  unless  its  dtuation  was 
changed  by  the  local  act  and  the  awsrd.  The  new 
allotments  on  each  side  were  declared  by  the  award 
to  be  in  other  townshi|ps  than  H.  The  award  did 
not  say  in  what  township  the  road  was  situate,  nor 
by  whom  it  was  repairable: — Held,  that  the  act,  by 
changing  die  local  situation  of  the  aUotments,  did 
not,  as  a  consequence,  change  that  of  the  adjoining 
portions  of  road,  and,  therefore,  that  the  road  in 
question  continued  to  be  in  H. 

Held,  bv  Lord  Denman,  CJ.,  that  where  the 
herbage  of  a  road  becomes  vested,  by  the  11th  sec- 
tion of  the  General  Incloeure  Act,  41  Gea  8,  c.  109, 
in  the  proprietors  of  allotments  on  each  side,  no 
presumption  arises  that  the  soil  itself  belongs  to  such 
proprietors.  JUm  v.  Hatfield  (InkoAUanis),  4  Ad.  & 
£.156. 

(B)  Title  under. 

Commissioners  under  an  inelosure  act  were  re- 
quired to  set  out,  allot,  and  award  any  lands,  &c.  in 
die  parish  of  A,  in  lieu  of  and  in  exchange  for  any 
other  lands,  &c  within  the  said  parish,  "  provided 
that  all  such  exchanges  be  ascertained,  specified, 
and  dm^lared  in  the  award  of  the  said  commissioners, 
and  be  made  with  tkeeomi€Ht  ^the  owner  or  owners, 
proprietor  or  proprietors  of  the  lands,  &c.,  which 


shall  be  so  exchanged,  whether  such  owner  or  own- 
ers, proprietor  or  proprietors  shall  be  a  body  or 
booies  politic,  corporate  or  collegiate,  or  a  tenant  or 
tenants  in  fee-simple,  fee-tul,  or  for  life  or  lives," 
&c  Lands  in  mortgage  being  exchanged  under 
the  act,  the  commissioners  set  forth  in  ti&eir  awaM 
the  consent  of  the  mortgagor,  who  had  .remained  in 
possession ;  but  it  did  not  appear  that  the  consent 
of  the  mortgagee  had  been  obtained : — Held,  that 
as  it  was  not  found  negatively,  that  his  consent  had 
not  been  obtained,  the  presumption  was,  that  he  had 
consented,  and  the  Court  would  not  consider  whe- 
ther he  need  consent  or  not  OoodHtk  d.  Baker  v. 
MUburm,  6  Law  J.  Rep.  (N.B.)  Exeh.  209;  2  BL  & 
W.858. 

By  a  local  inelosure  act  (51  Geo.  8,  c  25),  com- 
missioners were  empowered  to  allot  the  lands  to  be 
inclosed  among  the  proprietors  interested ;  and  by 
the  46th  section  it  was  enacted,  that  the  eeversl 
lands  so  to  be  allotted  and  awarded,  and  the  new 
allotments  should,  immediately  after  such  allotment 
should  have  been  made,  remain  and  enure  to  the 
persons  to  whom  they  should  be  allotted,  who 
should  thenceforth  be  seised  and  possessed  thereof 
to  the  same  uses,  &c  as  the  lands,  in  lieu  of  whioh 
they  were  allotted,  were  subject  to : — Held,  that  the 
legal  estate  in  the  allotment  vested  in  the  allottee 
immediately  upon  its  being  made,  and  did  not  re- 
quire to  be  completed  by  the  awsrd.  Consequently, 
a  proprietor,  to  whom  an  allotment  was  made  and 
possession  delivered,  was  empowered  to  convey  the 
the  same  to  a  mortgagee,  though  the  award  was  not 
signed  by  the  commissioners  for  many  years  after- 
wards. Doe  d.  HarrU  v.  Saandertj  6  I^w  J.  Rep. 
(n.8.)K.B.53;  5Ad.&E.664;  1N.&P.119. 

An  inelosure  act  authorized  commissioners  to 
allot  common  lands,  and  to  assign,  set  out,  and 
award  any  messuages,  buildings,  lands,  tenements, 
hereditaments,  new  allotments,  and  old  indosures, 
within  the  parish  and  manor  of  East  Camell,  in 
lieu  of  or  in  exchange  for  anv  other  messuages, 
buildings,  lands,  tenements,  hereditaments,  new 
allotments,  or  old  inclosures,  within  the  same  or 
any  acUoining  parish,  township,  or  place,  so  that  all 
such  exchanges  should  be  ascertained,  specified, 
and  set  forth  in  the  said  award  of  the  commission- 
ers, or  in  some  deed  or  deeds  to  be  executed  by  the 
commissioners,  and  inroUed  or  entered  in  the  same 
place  and  manner  as  the  said  award,  at  any  time 
within  two  years  next  after  the  date  and  execution 
of  the  award,  and  so  that  such  exchanges  should  be 
made  by  or  with  the  consent  of  the  respective  own- 
ers, proprietors,  or  other  persons  seised  or  possessed 
of,  or  interested  in,  the  lands  or  other  premises 
which  should  respectively  be  so  exchangfed,  &&, 
such  consent  to  be  testified  by  writing  under  their 
respective  hands.  The  statute  then  gave  a  right  of 
appeal  to  Uie  General  Quarter  Sessions  of  the 
county,  to  those  who  thought  themselves  aggrieved 
under  the  act,  within  six  <»lendar  months  next  after 
the  cause  of  complaint  had  arisen.  The  oommis- 
sioners,  in  tiieir  award,  by  deed-poll,  dated  the  28rd 
of  January  1798,  allotted  to  M  one  dose,  late  P's 
land ;  and  they  also  allotted  to  P  two  allotments  of 
old  indosure,  late  M's,  called  "  South  Stearts."  P 
took  possession  of  these  allotments  in  1798,  when 
the  award  was  made,  and  continued  therein  to  the 
time  of  his  death.    There  was  no  appeal  from  the 
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award,  which  was  inrolled  with  the  clerk  of  the  peace 
for  the  county  of  Somerset,  on  the  25th  of  August 
1814,  and  contained  a  consent  from  the  commis- 
sioners to  approve  of  and  confirm  the  exchange 
made  between  M  and  P.  There  was  no  evidence  of 
any  assent  in  writing  bv  M  or  P  to  any  exchange, 
save  as  such  assent  might  be  inferred  from  the 
award.  Upon  a  proposed  sale  by  the  trustees  of  P, 
deceased,  of  South  Stearts, — Held,  that  the  trustees 
could  not  make  out  a  good  title  to  those  allotments 
under  the  statute.  Cox  v.  Kingy  8  Law  J.  Rep.  (n.s.) 
C.P.  122 ;  3  Bing.  N.C.  796 ;  4  Sc  658. 

A  local  inclosure  act  empowered  a  commissioner, 
by  deeds  executed  in  the  presence  of  and  attested 
by  two  witnesses,  to  sell  such  portion  of  the  waste 
lands  as  should  be  necessary  to  defray  the  expenses 
of  carrying  the  act  into  execution,  before  award 
made.  In  ejectment  by  a  party  claiming  under  a 
conveyance  from  the  commissioner  in  pursuance  of 
such  power,  it  appeared  that  the  lessor  of  the  plain- 
tiff purchased  die  land  wit^  the  view  of  exchanging 
it  with  the  defendant ;  that  he  never  took  possession 
of  it,  and  that  the  defendant,  some  years  after  the 
conveyance,  fenced  it  in,  and  had  occupied  it  by  his 
tenants  ever  since,  a  period  of  less  than  twenty 
years.  It  did  not  appear  that  any  award  had  been 
made  under  the  Inclosure  Act: — Held,  that  the 
plaintiff  was  not  bound,  in  order  to  recover  in  the 
ejectment,  to  prove  that  the  commissioner  had  duly 
qualified,  and  given  the  notices,  &c.  required  by 
die  General  Inclosure  Act,  before  the  execution  of 
the  conveyance.  Doe  d.  Nanney  v.  Oore,  2  M.  &  W. 
820. 


INCUMBRANCE. 
[See  Chaboe.] 


INDICTMENT. 

[See  the  different  heads  of  Crimes  and  Misdemean- 
ours— CsKTioRARi — Evidence — Hiohwat — 
Wat.] 

(A)  Week  and  against  whom  it  libs. 

(B)  Form. 

(a)  Formal  Requisites  generally. 
[ft)  Description  of  Persons. 
U)  Description  of  Property, 
[d)  Joinder  tf  Offences, 

(C)  Practice  and  Trial. 

(D)  Pleading  and  Evidence. 


(A)  When  and  against  whom  it  libs. 

The  father  of  a  child,  refusing  to  give  to  the  re- 
gistrar of  his  district  the  information  specified  in 
the  20th  section  of  the  act  for  registering  births, 
deaths,  and  marriages  in  England  (6  &  7  Will  4, 
c  86),  is  indictable  for  a-  misdemeanour.  Regina  v. 
Price,  9  Law  J.  Rep.  (n.s.)  M.C.  49  ;  11  Ad.  &  E. 
727;  3P.&D.421. 

A  corporation  aggregate,  or  a  railway  company, 
mMj  be  indicted  for  a  breach  of  duty,  such  as  the 
n«r^n -repair  of  a  bridge. 

If  they  are  indicted  in  the  Queen's  Bench,  they 
tM**y  appear  by  attorney  ;  but  if  they  are  indicted 
at   tiMr   AJMizes,  umble,  that   they  cannot  appear 


there  by  attorney,  but  should  apply  for  a  writ  of 
certiorari^  and  appear  by  attorney  in  the  Queen's 
Bench ;  and  if  they  do  not,  there  may  be  a  distress 
ad  itifinitum  against  them.  Regina  v.  Birmingham 
and  Gloucester  Railway  Company f  9  C.  &  P.  4^. 
[Parke] 

(B)  Form. 
(a)  Formal  Requisites  generally. 

An  indictment  beginning  "The  jurors  of  our 
Lady  the  Queen,"  is  not  bad  in  arrest  of  judgment 
The  words  *'of  our  Lady  the  Queen,"  may  be  re- 
jected as  surplusage,  the  jurors  intended  being  those 
m  the  caption.  Regina  v.  Turner ^  2  M.  &  R.  214. 
[Parke] 

If  one  of  the  grand  jurors  be  a  qusker,  the  in- 
dictment should  commence  *'The  jurors  for  our 
Lady  the  Queen  upon  their  oath  and  afiSrmation 
present,"  &c.     See  9  C.  &  P.  78.  [Alderson] 

An  indictment  stated  to  have  been  found  on  the 
oath  or  affirmation  of  A  B,  &c.  then  and  there 
sworn  or  charged  as  jurors,  &c,  without  saying  who 
were  sworn  and  who  affirmed,  Snd  that  tne  latter 
were  entitled  to  serve  on  their  affirmation,  is  bad. 
Rex  V.  Dann,  1  M.  C.C.  424. 

If  an  indictment  have  an  interlineation,  and  have 
a  caret  at  the  proper  place  where  the  interlined  words 
are  to  come  in,  the  Court  will  take  notice  of  the 
caret,  and  read  the  indictment  correctly.  Rex  v. 
Danis,  7  C.  &  P.  819.  [Patteson] 

An  indictment  which  alleges  an  ofifence  in  the 
reign  of  a  deceased  king,  and  concludes  against  the 
peace  of  his  successor,  is  still  bad'  on  demurrer, 
notwithstanding  the  7  Geo.  4,  c.  64,  s.  20.  Regina 
V.  Smith,  2  M.  &  R.  109.  [Coleridge] 

On  a  conviction  of  manslaughter,  on  an  indict- 
ment for  murder,  not  concluding  coRfrayonnam  ste- 
tutif  punishment  may  be  inflicted  under  the  9  Geo.  4, 
c.  81,  s.  9.     Rex  v.  Berry,  1  M.  &  R.  468.  [Parke] 

To  warrant  a  sentence  of  transportation  for  life, 
on  an  indictment  for  a  larceny,  after  a  previous  con- 
viction for  felony,  the  indictment  need  not  conclude 
contra  formam  ttatutL  Regina  v.  Blea,  8  C.  &  P.  785. 
[Patteson] 

The  omission  of  contra  formami  &c.  in  an  indict- 
ment for  a  statutable  offence,  is  good  ground  for  an 
arrest  of  judgment,  and  is  not  cured  by  7  Geo.  4, 
c.  64.  ss.  20, 21.     Regina  v.  RadcUffCy  2  M.  C.C.  68. 

An  indictment  under  7  fr  8  Geo.  4,  c.  29,  s.  15, 
for  stealing  in  a  shop,  &c.,  must  allege  that  the  pri- 
soner stole  the  goods  therein ;  an  averment  that  the 
goods  were  in  the  shop,  and  the  prisoner  stole  them, 
is  not  enough.  Regina  v.  Smith,  2  M.  &  R.  115. 
[Patteson] 

An  indictment  against  a  woman  for  manslaughter, 
in  neglecting  to  supply  an  infant  of  tender  age  with 
sufficient  fo^,  is  bad,  if  it  does  not  state  a  duty  m 
the  prisoner  to  supply  the  child  with  food ;  but  if 
the  mdictment  charges  that  the  person  not  supplied 
with  food  was  imprisoned  by  the  party  accused,  that 
sufficiency  shews  the  duty  to  supply  food.  Regina 
v.  Edwards,  8  C.  &  P.  611.  [Patteson] 

The  statute  1  Will.  4,  c.  ^^^  s-  20,  makes  it  an 
offi?nce  {inter  alia)  to  utter  any  writing  as  and  for  a 
copy  of  an  entry  in  any  register  of  marriages,  made 
and  kept  by  the  vicar,  &c  of  any  parish  in  England: 
— Held,  first,  that  the  indictment  for  that  offence 
need  not  set  out  the  instrument,  as  the  words  of  the 


INDICTMENT. 


279 


2  &  3  Will  4,  0. 123,  a.  3,  stating  it  to  be  sufficient 
in  forgery,  &c.  to  describe  the  instrument  as  in  an 
indictment  for  stealing  it,  are  applicable  to  such  a 
case,  although  the  instrument  itself  could  not  be  the 
subject  of  an  indictment  for  larceny ;  and,  secondly, 
that  the  Judges  could  take  judicial  notice  that  the 
parish,  Seighford,  in  the  county  of  Staffi>rd,  is  a 
parish  in  England,  and  the  indictment  need  not  aver 
that  fact  Regma  ▼.  Sharpe,  8  C.  &  P.  436.  [Park 
and  Patteson] 

Sewing  to  the  parchment  on  which  the  indictment 
is  written  impressions  of  forced  notes  taken  from 
engraved  plates,  is  not  a  legal  mode  of  setting  out 
the  notes  in  the  indictment  Foreign  notes  were  set 
out  in  the  indictment  in  the  original  language,  but 
the  translation  omitted  some  words  which  were  in 
a  naargin  or  border  round  the  body  of  the  note,  and 
denoted  the  year  in  which  the  notes  were  issued,  and 
it  appeared  that  without  these  words  the  notes  would 
not  be  capable  of  being  circulated  in  the  country  to 
which  they  belonged  : — Held,  that  the  translation 
was  imperfect,  and  the  special  counts  setting  out  the 
notes,  consequently  bad. 

Describing  a  fore^n  note  wholly  in  the  English 
language,  is  not  sufficient  in  an  indictment  for  for- 
gery, notwithstanding  the  statute  2&  3  Will  4,  c.  123, 
s.  3 ;  but  this  objection,  provided  the  description  is 
in  the  words  of  me  statute  creating  the  oflfence,  can 
only  be  taken  advantage  of  by  demurrer,  and  is  cured 
after  verdict  by  the  statute  7  Geo.  4,  c.  64,s.  21.  Re* 
v.^arw,  7C.&P.429.  [Williams] 

At  the  Central  Criminal  Court  a  person  was  in- 
dicted for  a  burglary  in  a  house  which  was  stated  in 
the  indictment  to  be  *'  at  the  parish  of  W."  The 
prosecutor  stated  that  the  correct  name  of  the  parish 
was  St,  Mary  W.  In  the  statute  4  &  5  Will.  4,  c.  36, 
(the  CentrsI  Criminal  Court  Act,)  s.  2,  this  parish 
is  called  the  parish  of  W :" — Held,  sufficient  Re^ 
gina  v.  SL  John,  9  C.  &  P.  40.  [Parke  and  Bosan- 
quet] 

{b)  Description  qf  Pertons. 

In  an  indictment,  the  prosecutor  (a  boy)  was  de- 
scribed as  "  £dward  Dobson."  He  gave  his  name 
to  the  constable  as  "Peach,"  and  his  master  and 
most  other  persons  so  called  him,  and  he  was  gene- 
rally known  by  the  name  of  Peach.  He  stated  that  his 
right  name  was  Dobson,  and  that  his  mother,  who 
had  married  two  husbands.  Peach  and  Dobson,  had 
always  told  him  that  he  was  the  son  of  the  latter,  and 
had  always  called  him  Edward  Dobson : — Held,  that 
he  was  rightly  described.  Rex  v.  fVilHams,  7  C.  & 
P.  298.  [WiUiams] 

Indictment  against  the  clerk  of  a  savings  bank 
for  embezzlement : — Held,  that  he  was  properly  de- 
scribed as  clerk  to  the  trustees,  though  elected  by 
the  managers.     Rex  v.  Jenson,  1  M.  C.C.  434. 

In  au  indictment  for  embezzlement,  a  collector  of 
poor  and  other  rates  in  the  parish  of  St  Paul, 
Covent  Garden,  was  held  to  be  rightly  described, 
under  the  act  10  Geo.  4,  c  68,  as  servant  to  theeom- 
mittee  of  management  of  the  afiairs  of  that  parish, 
though  he  was  elected  by  ike  vestrymen.  Regina  v. 
CaUahan,  8  C.  &  P.  154.  [Vaughan  and  Patteson] 

An  indictment  against  a  married  woman  for  the 
murder  of  her  legitimate  child,  stated,  that  she,  "  in 
and  upon  a  certam  infant  male  child  of  tender  age, 
to  wit,  of  the  age  of  six  weeks,  and  not  baptized. 


feloniously  and  wilfully,*'  &c,  did  make  an  assault 
&C. : — Held,  that  this  description  was  not  sufficient, 
as  it  neither  stated  the  name  of  the  child,  nor  al- 
leged it  to  be  to  the  jurors  unknown.  Regina  y.Bist, 
8C.&P.773.  [Abinger] 

An  illegitimate  chUd,  six  weeks  old,  was  baptized 
on  a  Sunday,  and  from  that  day  till  the  following 
Tuesday  was  called  by  its  name  of  baptism,  and  its 
mother's  surname : — Held,  to  be  sufficient  evidence 
to  warrant  the  jury  in  finding  that  the  deceased  was 
properly  described  by  those  names  in  an  indictment 
for  murder.  Regina  v.  Evant,  8  C.  &  P.  765.  [Ers- 
kine] 

An  illegitimate  child  three  weeks  old,  which  had 
been  baptized  by  the  name  of  Eliza,  without  any 
surname,  was  described  in  an  indictment  as  Eliza 
Watert^  Waters  beins  the  name  of  her  mother : — 
Held,  a  misdescription,  the  child  not  having  ac- 
quired such  name  bv  reputation.  Re*  v.  fVatere,  1 
M.  C.C.  457. 

(c)  DetcriptUm  of  Property. 

In  an  indictment  against  a  servant  of  the  West 
India  Dock  Company,  for  stealing  a  quantity  of 
canvas  and  hessen,  belonging  to  the  company,  from 
their  warehouses,  it  was  held  sufficient  to  state  the 
property  to  be  "  the  goods  and  chattels  of  the  West 
India  Dock  Company,"  and  not  necessary,  notwith- 
standing the  words  of  the  1&  2  Will.  4,  c.52,  s.  133, 
to  allege,  in  addition,  that  it  was  "  feloniously  taken 
from  the  said  company."  Regina  v.  Stokes,  8  C.  & 
P.  161.  [Common  Serjeant] 

The  wife  of  A  was  employed  by  her  father  to  sell 
sheep,  and  receive  the  amount  at  K.  She  did  so  ; 
but  before  she  left  K,  a  52.  note,  which  she  received 
in  payment  for  the  sheep,  was  stolen  from  her : — 
Held,  that  in  an  indictment  for  the  larceny,  the  note 
was  properly  described  as  the  property  of  the  hus- 
band.    Rex  V.  Roberts,  7  C  &  P.  485.  [LitUedale] 

A  servant  was  sent  out  by  his  master  to  receive 
money  from  the  master's  customers,  and,  having 
received  the  money,  he  was  robbed  of  it  on  his  way 
home.  Semble — that  an  indictment  for  this  robbery,  in 
which  the  money  was  laid  to  be  the  property  of  the 
master,  could  not  be  supported,  as  the  money  had 
not  been  in  the  possession  of  the  master.  Regina  v. 
Rudlck,  8  C.  &  P.  237.  [  Alderaon] 

A  was  charged  with  breaking  into  the  house  ofK, 
and  stealing  the  goods  of  M.  It  was  proved  by  M 
that  K,  his  brother-in-law,  had  taken  the  house,  and 
that  M  (who  lived  on  his  property)  carried  on  the 
trade  of  a  silveraraitb,  for  the  benefit  of  K  and  his 
family,  having  himself  neither  a  share  in  the  profits 
nor  a  salary.  M  stated  that  he  had  authority  to  sell 
any  part  of  the  stock,  and  might  take  money  m)m  the 
till,  but  he  should  tell  K  of  it,  and  that  he  sometimes 
bought  goods  for  the  shop,  and  sometimes  K  did  so ; 
— Held,  Uiat  M  was  a  bailee,  and  that  the  goods  in 
the  shop  might  properly  be  laid  as  his  property. 
Regina  v.  Bird,  9  C.  &  P.  44.  [Bosanquet] 

{d)  Joinder  of  Offences, 

A  count  charging  a  person  with  being  accessory 
before  the  fact,  may  be  joined  with  a  count  charging 
him  with  being  accessory  after  the  fact  to  the  same 
felony,  and  the  prosecutor  cannot  be  required  to  elect 
upon  which  he  will  proceed,  as  the  party  may  be 
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Order  made  without  a  reference,  appointing  the 
mother  guardian  of  her  infant  son,  only  one  year 
and  a  half  old,  and  for  the  payment  to  her  for  his 
maintenance  of  the  interest  on  1,000/.,  to  which  he 
was  entitled.  ReAUsop,  7  Law  J.  Rep.  (n.s.)  Ch.  194; 

Where  a  ward  of  court  is  in  the  custody  of  its 
mother,  the  Court  will  exercise  a  discretion,  whether 
it  will  order  it  to  he  delivered  up  to  its  testamentary 
guardian. 

Where  the  testamentary  guardian,  who  was  a 
Roman  Catholic,  allowed  his  ward  (the  child  of  a 
Roman  Catholic  father  and  Protestant  mother)  to 
reside  with  the  paternal  uncle  of  the  ward,  who  was 
a  Roman  Catholic,  the  Court  declined  to  interfere 
with  the  religious  education  of  the  ward. 

Semble,  the  Court  will  not  now,  under  any  cir- 
cumstances, interfere  with  the  testamentary  guar- 
dian, as  regards  the  religious  faith  of  his  ward. 

Great  deference  is  always  paid  hy  the  Court  to 
the  wishes  of  the  father,  as  to  the  religious  faith  of 
his  child,  although  the  father  has  no  power  to  pre- 
scribe a  particular  faith  for  the  child. 

In  applications  relative  to  the  custody  of  wards, 
the  Court  always  takes  into  consideration  their  in- 
terests, as  between  themselves  and  their  relations. 
Talbot  V.  Shrewsbury  (JSaW),  9  Law  J.  Rep.  (n.s.)  Ch. 
125. 

(C)  Ward  of  Court. 

Order  made  that  an  infant  ward  of  court  might  be 
at  liberty  to  go  abroad  for  a  short  period,  to  visit  his 
father,  on  satisfactory  security  being  given  that  he 
would  be  restored  to  the  juris^ction  within  a  limited 
time.     Biggt  v.  r«rry,  1  M.  &  Cr.  675. 

The  Court  will  not  make  an  order  permitting  its 
infant  wards  to  be  removed  out  of  its  jurisdiction, 
with  a  view  to  their  residing  permanently  abroad, 
except  in  a  case  of  imperative  necessity,  as  where  it 
is  clearly  proved  that  a  constant  residence  in  a 
warmer  climate  is  absolutely  essential  to  their 
health.  Such  an  order,  if  made,  ought  to  comprise 
a  scheme  for  the  education  of  the  infants,  as  well  aa 
a  provision  for  informing  the  Court  from  time  to 
time  of  their  progress  and  condition,  and  an  under- 
taking to  bring  tiiem  within  the  jurisdiction  when 
required.     Ctmpbell  v.  Mackay,  2  M.  &  Cr.  81. 

(D)  Leases  of  Pbopertt. 

The  Court  of  Chancry  will  not,  upon  the  admi- 
nistration of  thfe  real  property  of  an  infant,  delegate 
to  the  Master  the  power  of  approving  leases  of  the 
estates  Symons  v.  Symons,  5  Law  J.  Rep.  (n.s.)  £x. 
£q.  95;  2Y.  &C.  L 

Where  a  party  takes  a  lease  of  an  infimt's  lands, 
and  the  infant  on  coming  of  age  mortgages  the  pro- 
perty to  the  lessee,  by  deed,  referring  to  the  lease, 
this  is  a  confirmation  of  the  lease.  Story  v.  Jt^n- 
ton,  2  Y.  &  C.  586. 

(E)  Actions  and  Suits. 

**  1  am  sorry  to  give  you  so  much  trouble  in  call- 
ings but  am  not  prepared  for  you,  but  will,  without 
neglect,  remit  you  in  a  short  time,"  is  a  sufficient 
writing  under  the  statute  9  Geo.  4,  c.  14,  s.  5,  being 
signed  by  the  party  to  be  charged  therewith,  though 
it  contain  no  address,  date,  or  amount  of  debt,  all  of 
which  may  be  supplied  by  extrinsic  evidence. 


If  to  a  plea  of  infancy,  the  plaintiff  replies,  that 
the  defendant,  after  he  attained  the  age  of  twenty- 
one,  ratified  the  contract,  and  the  defendant  rejoins 
that  he  did  not,  the  plaintiff  need  only  prove  a  pro- 
mise ;  and  it  is  for  the  defendant  to  shew  that  he  was 
under  age  at  the  time.  Hartley  v.  Wharton,  9  Law 
J.  Rep.  (N.s.)  aB.  209 ;  11  Ad.  &  £.  934 ;  3  P.  & 
D.  529. 

Where  the  issue  is  whether  goods  sold  to  an  infiuit 
were  necessaries,  evidence  is  admissible  to  shew 
that  the  infant  at  the  time  of  the  sale  was  already 
supplied  with  a  sufficient  quantity  of  that  description 
of  goods.  Burkhardt  v.  Ar^erstein,  1  M.  &  R.  458. 
[Alderson] 

Necessaries  are  such  things  as  are  useful  and 
suitable  to  the  state  and  condition  in  life  of  the 
party,  and  not  merely  such  things  as  are  absolutely 
requisite  for  bare  subsistence. 

Articles  which  are  purely  ornamental  and  not 
useful,  are  not  in  any  case  necessaries. 

Whenever  an  article  may  be  necessary,  it  is  fiir 
the  jury,  under  all  the  circumstances,  to  judge  of 
the  quality  and  degree  of  ornament,  and  to  say  whe- 
ther it  is  such  as  a  reasonable  person  of  the  age  and 
station  of  the  infant  would  require  for  real  use. 
Petert  v.  Fleming,  9  Law  J.  Rep.  (n.s.)  Exch.  81 ;  6 
M.  &  W.  42. 

In  an  action  for  the  amount  of  certun  articles  of 
dress,  to  which  the  plea  was  infancy,  and  the  repli- 
cation necessaries : — Held,  that,  supposing  it  to  be 
necessary  for  the  tradesman  to  make  inquiries  into 
situation,  circumstances,  &c.,  before  he  supplies  an 
infant  residing  under  the  same  roof  with  her  parent, 
with  certain  articles,  the  conduct  of  the  parent  may 
be  of  such  a  nature  as  to  preclude  the  necessity  of 
making  such  inquiries. 

Therefore,  where  the  mother  and  daughter  (an 
infant)  went  together  in  a  carriage  to  the  shop  of 
the  plaintiff,  and  the  daughter  selected  the  articles, 
which  were  put  into  the  carriage,  and  taken  to  the 
hotel  by  the  mother,  such  conduct  on  the  part  of 
the  latter  was  deemed  equivalent  to  an  approval  of 
that  which  the  daughter  had  done;  and  the  Court 
refused  to  disturb  the  verdict  found  for  the  plaintiff 
DaUon  v.  Gibb,  8  Law  J.  Rep.  (N.8.)  C.P.  151;  5 
Ring.  N.C.  198 ;  7  Sc.  1 17. 

In  an  action  to  recover  92.  18«.,  the  amount  of  a 
tailor's  bill,  to  which  the  plea  was  infancy,  and  the 
replication  necessaries,  the  Court  refused  to  disturb 
the  verdict  found  for  the  plaintiff,  although  he  made 
no  inquiries  into  the  situation,  wants,  &c.  of  the 
in£snt,  at  the  time  of  furnishing  him  wiUi  the  goods ; 
which  inquiries  might,  if  made,  have  satisfied  him,- 
that  the  infant  lived  apart  from  his  mother,  and  had 
been  provided  by  her  with  a  reasonable  supply  of 
clothes  within  the  current  year;  inasmuch  as  the 
making  of  inquiries  by  the  tradesman,  though  an 
act  of  commendable  prudence,  is  not  an  inflexible 
rule  of  law,  nor  a  condition  precedent  to  the  supply- 
ing of  the  articles.  Bray  thaw  v.  Baton,  8  Law  J.  Rep. 
(n.s.)  C.P.  153 ;  5  Bing.  N.C.  231 ;  7  Sc  183. 

Of  several  suits  instituted  on  behalf  of  in&nts,- 
and  for  the  protection  of  their  property,  the  Court 
will  give  a  preference  to  that  which  is  capable  from 
its  frame  of  being  most  beneficially  and  effectually 
prosecuted,  notwithstanding  that  in  pmnt  of  form 
the  relief  sought  by  another  is  more  extensive. 

Trustees  for  infants  persisting  in  unnecessary 
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litigation  ordered  to  pay  the  costs  personally.  Camp' 
heU  V.  CampbeU,  2  M.  &  Cr.  25, 

(F)  Heia  and  Dettsee. 

[See  TausT  and  Trustee.] 
Certain  doubts  respecting  conveyances  of  estates 
vested  in  heirs   and   devisees  of  mortgagees,  re- 
moved by  1  &  2  Vict.  c.  69 ;  16  Law  J.  Stat  130. 

An  infant  devisee  in  tail  of  a  debtor  will  be  direct- 
ed to  convey  under  statute  1  Will  4,  c.  47,  s.  1 1. 
Penny  v.  PreioTt  7  Law  J.  Rep.  (n.s.)  Ch.  150;  9 
Sim.  135 ;  see  also  1  Vict  c.  60. 

The  1  Will.  4,  c.  47,  s.  1 1,  does  not  authorize  the 
Court  to  direct  a  mortgage  of  an  infant's  estate  for 
payment  of  the  ancestor's  debts.  Smethuntv.  Long- 
worth,  7  Law  J.  Rep.  (n.s.)  Ch.  18 ;  2  K.  608 ;  but 
see  2&  3  Vict  c.  60. 

(G)  Rights  and  Liabilities. 

If  a  father  make  to  a  son  under  age  an  absolute 
gift  of  an  article  of  dress  or  ornament,  e.  gn  a  watch, 
he  cannot  afterwards,  without  that  son's  consent, 
reclaim  the  gift  Smith  v.  Smith,  7  C  &  P.  401. 
[Vaughan] 

A  minor  who  has  a  sufficient  income,  may,  never- 
theless, enter  into  any  reasonable  contract  for  neces- 
saries, upon  credit.  Burghort  v.  HcUi,  8  Law  J.  Rep. 
(n.8.)  Exch.  235  ;  4  M.  8c  W.  727. 


INFANTICIDE. 

[See  Misdemeanour — Murder.] 


INFERIOR  COURT. 

Wliere  a  cause  has  been  removed  from  the  Palace 
Court,  the  defendant's  bail  cannot  render  him  to  the 
county  gaol,  pursuant  to  the  11  Geo.  4.  &  1  Will.  4, 
e.  70,  s.  21,  the  Palace  Court  not  being  a  superior 
court  of  record,  within  the  meaning  of  that  Act ; 
and  the  plaintiff' does  not  waive  the  objection  by  de- 
claring against  the  defendant,  as  in  the  custody  of 
the  marshal  of  the  King's  Bench.  Scaiih  v.  Brown, 
5Dowl.P.C.  412. 

Where  a  judgment  has  been  removed  from  an  in- 
ferior jurisdiction,  pursuant  to  1  &  2  Vict  c.  1 10, 
8.  22,  the  Court  will  not  inquire  into  the  regularity 
of  the  proceedings  of  the  Court  below  previous  to 
judgment     Simons  v.  De  Wints,  8  Dowl.  P.C.  646. 

In  an  action  brought  in  an  inferior  court  in  Wales, 
upon  a  concessit  solvere,  though  the  declaration  (ac- 
cording to  the  usage  of  such  court)  state  merely  a 
promise  and  not  a  consideration,  the  plaintiff  must 
prove  a  consideration  arising  within  the  jurisdiction. 

It  is  not  sufficient  to  prove  that  the  defendant 
promised  to  pay  within  the  jurisdiction,  unless  it 
appear  that  the  promise  was  made  upon  an  account 
stated,  or  other  consideration  arising  there.  WiU 
iiams  V.  Gibbs,  5  Ad.  &  £.  208 ;  6  N.  &  M.  788. 

Where  it  appears  by  the  declaration  in  a  cause 
instituted  in  an  inferior  jurisdiction,  that  the  sum 
claimed  by  the  plaintiff  is  exactly  20/.,  it  is  not 
necessary  to  enter  into  the  recognizance  required  by 
the  19  Gea  3,  c.  70,  s.  6,  and  the  7  &  8  Geo.  4,  c.  71, 
8.  6,  in  order  to  remove  it  into  a  superior  court. 
Brady  v.  Veeres,  5  Dowl.  P.C.  416. 

An  action  for  interference  with  a  right  of  way  is 


not  removable  from  an  inferior  court  of  record,  not- 
withstanding 21  Jac.  1,  c  23,  without  entering  into 
an  unconditional  recognizance  for  payment  of  the 
debt  and  costs.    Franks  v.  Quinsee,  7  bowl.  P.C.  607. 

A  defendant,  by  consenting  to  a  cause  being  tried 
before  the  sheriff,  under  the  Writ  of  Trial  Act, 
knowing  at  the  time  that  he  was  liable  to  be  sued 
for  debt  in  a  local  court  only,  does  not  thereby  waive 
his  right  to  claim  costs  from  the  plaintiff,  upon  his 
recovering  less  than  51. 

A  local  act  gaVe  treble  costs  to  a  defendant  sued 
for  less  than  51.  in  any  other  than  the  local  court, 
"so  as  it  shall  appear  to  the  Judge  or  Judges  qf  the 
court  where  the  action  is  tried,  that  the  debt  is  under 
5L,  and  the  defendant  shall  give  evidence,  to  be 
allowed  of  by  the  Judge  of  the  court  where  such  action 
is  brought,  tiiat  the  defendant  is  resident  within  the 
local  jurisdiction."  A  cause  was  tried  by  the  under- 
sherifl^  under  the  Writ  of  Trial  Act,  and  the  defen- 
dant gave  evidence  of  his  residing  within  the  local 
jurisdiction.  The  plaintiff  recovered  less  than  51, 
Quare,  whether  the  court  above  could  give  costs 
to  the  defendant  under  the  act  Show  v.  OateSf  4i 
DowL  P.C.  720. 


INFORMATION. 

[See  Intrusion.] 

(A^  In  general. 
(B)  Criminal. 

(a)  When  granted, 

(b)  Affidavit,  Form  and  Requisites, 


(A)  In  general. 

A,  being  in  England  in  the  year  1832,  procured 
a  vessel  for  the  purpose  of  smuggling  tobacco  into 
Ireland.  The  cargo  was  taken  on  board  before  the 
19th  of  July  1833,  and  unshipped  at  Cork,  on  the 
28th  of  July  in  that  year.  A  was  not  proved  to 
have  taken  any  part  in  the  transaction,  beyond  the 
hiring  of  the  vessel : — Held,  that  A  was  not  liable 
to  be  proceeded  against  in  England  by  infonnation, 
for  penalties,  imder  6  Geo.  4,  c.  108,  for  assisting  or 
being  otherwise  concerned  in  the  unshipping  of  the 
goods ;  and,  semble,  that  such  infonnation  not  being 
filed  till  tiie  19tii  of  July  1836,  was  beyond  the  time 
limited  by  6  Geo.  4,  c.  108,  s.  77.  Attorney  General 
V.  Kenifeck,  6  Law  J.  Rep.  (n.s.)  Exch.  214;  2  M. 
&W.715. 

An  information,  founded  on  the  3  &  4  Will.  4, 
c.  53,  s.  2,  and  the  6  &  7  Will.  4,  c  60,  s.  4,  alleged 
the  seizure  as  forfeited  of  a  certain  vessel,  being 
found  on  the  high  seas  within  a  league  of  the  coast 
of  the  United  iSngdom,  the  said  vessel  having  had 
on  board  certain  spirits,  '*the  said  spirits  not  being 
in  casks  or  packages  containing  twenty  gallons  each 
at  the  least,  respectively,  contrary  to  the  form  of 
the  statute  in  that  case  made  and  provided;  whereby 
and  by  force  of  the  statutf^  in  that  case  made  and 
provided,  the  said  vessel,  togetherjwith  her  tackle, 
&c.,  became  and  was  forfeited."  The  statute  3  &  4 
Will.  4,  c.  53,  s.  2,  enacts,  "  that  particular  vessels, 
within  a  certain  distance  of  the  coast  of  the  United 
Kingdom,  having  had  on  board  any  spirits,  not 
being  in  a  cask  or  package  containing  forty  gallons 
at  least,  shall  be  forfeited."  The  6  8: 7  Will.  4,  c.  60, 
s.  4,  enacts,  "  that  the  restrictions  imposed  by  the 
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3&  4Wi]L4,  C.52,  s.58,  dull  not  extend  to  my 
such  spirits  in  casks  of  not  less  than  twenty  gmnoii&," 
The  68th  section  of  8  &  4  WiD.  4,  c  62,xciidef«  cer- 
tain  goods  subject  to  restrictions  on  impoftation, 
and  amongst  them  specifies  *'  spirits,  not  being  per- 
fumed or  medicinal  spirits,"  and  "  all  odier  spirits  if 
in  casks,  unless  in  casks  containing  not  less  than 
forty  gallons:" — Held,  first,  that  Uie  information 
was  not  bad  by  reason  of  the  introduction  of  the  words 
'*each"  and  "  respectirely,'*  although  those  words 
were  not  found  in  the  statute;  secondly,  that  as  the 
6  &  7  Will.  4,  &  60,  s.  4,  repealed  the  2nd  section  of 
the  8  &  4  WilL  4,  c.  53,  only  as  related  to  the  num- 
ber of  gallons,  the  information  was  not  bad  for 
alleging  the  ofl^nce  to  have  been  committed  against 
the  foim  of  the  statute;  thirdly,  that  the  informa- 
tion was  not  bad  for  alleging  the  forfeiture  to  have 
accrued  by  force  of  the  statute*,  idnce  the  words 
"  whereby  and  by  force  of  the  statntM,"  &c.,  might  be 
rejected  as  surplusage ;  fourthly,  that  as  the  informa- 
tion was  not  framed  on  the  8  &  4  WilL  4,  c  52,  s.  68, 
it  was  not  necessary  to  state  that  the  spirits  seized 
were  not  '*  perfumed  or  medicinal  spirits."  AtUjT' 
ney  General  v.  Le  Revert,  9  Law  J.  Rep.  (n.s.)  Exch. 
168;  6M.  &W.405. 

(B)  Criminal. 

(a)   When  granted. 

Where  a  person,  being  assaulted  in  the  street, 
called  a  policeman,  and  gave  the  party  assaulting 
in  charge,  and  then  under  the  advice  of  the  police- 
man obtained  a  warrant  against  him,  but  did  not 
appear  to  prosecute: — Held,  that  these  circum- 
stances did  not  preclude  him  from  obtaining  a  rule 
for  a  criminal  information.  Regina  v.  GwiU,  9  Law 
J.  Rep.  (n.b.)  as.  148;  U  Ad.  &  £.  587 ;  8  P.  & 
D.176. 

Although  a  party  applying  for  a  criminal  informa- 
tion must  shew  himself  an  innocent  party,  yet  the 
Court  made  a  rule  absolute  for  such  information 
against  the  publisher  of  a  libel,  which  affected  several 
parties,  notwithstanding  that  the  character  of  the 
person  principally  attacked,  and  on  whose  affidavit 
(among  others)  the  rule  niti  had  been  obtained,  was 
impeached  on  shewing  cause.  Regina  v.  Gregory , 
8Ad.8(K.907;  1P.&D.110. 

The  ('ourt  will  not  grant  a  criminal  information 
for  calling  a  magistrate  a  liar,  accusing  him  of 
iiiiNConduct,  In  reference  to  his  having  absented 
hifnN<<ir  iVom  an  election  of  clerk  to  the  magistrates, 
and  threatening  a  repetition  of  the  same  language 
ivhrnever  nuch  magistrate  came  into  the  town,  unless 
thi-rr  Appear  an  intention  to  provoke  a  breach  of  the 
prscti.     Kx  parte  Chapntant  4  Ad.  &  E.  778. 

I)  obtitiiiml  a  rule  fiMi  for  a  criminal  information 
against  tha  publishers  of  a  libel,  on  his  affidavit, 
tfiMt  thti  imputation  in  the  libel  was  false.  The 
(Vitirt  dJMcharged  the  rule,  on  the  sole  affidavit  of  S, 
who  (lei)0»r(i»  that  the  imputation  was  true.  After- 
wnrd*  H  made  declarations  and  depositions  in  an 
fri'lfNlftntiral  suit  (bnt  not,  apparently,  material  to 
»ii«<h  suit),  uontHWiPting  his  affidavit  in  all  particu^ 
litrN.  I)  then  indicted  S  for  peijury,  and  the  bill 
w/iM  found,  but  8  left  the  country.  In  the  term 
ariiT  N  had  made  the  declarations  and  depositions, 
Sfid  sf^i»r  hr  had  gone  away,  D  obtained  another  rule 
ri,r  N  criminal  Information  against  the  publishers, 
rin  affidavit  of  the  sbovs  facts,  and  of  his  innocence 


as  befoie  In  answer,  affidavit  was  made  that  8 
gave  the  infbrmatian,  after  the  pwbKcation,  vohm- 
tarily,  and  that  the  deponent  then  and  now  believed 
such  information  to  be  true;  bnt  no  affidavit  was 
made  as  to  inibnnation  or  belief  at  the  time  of  the 
publication.  The  Court,  under  the  peculiar  dremn- 
stances,  made  the  rule  absolute.  Rer  v.  JBm,  5  Ad.  ft 
E.780;  1N.&P.229. 

(b)  4ffidaoUy  Form  and  ReqniattM, 

Parties  applying  for  a  criminal  information  onght 
to  confine  themselves,  in  their  affidavits,  to  the 
simplest  statement  of  facts,  and  never  to  introdooe 
the  slightest  intemperance  of  language. 

If  an  affidavit  to  support  a  rule  for  a  criminal 
information  contain  matter  slanderous  of  the  defen- 
dant, the  Court  will,  in  some  casea,  discharge  the 
rule  without  costs. 

SembU,  that  it  is  not  necessary  the  county  in 
which  an  affidavit  was  sworn  should  appear  in  the 
jurat,  if  it  appears  from  the  contents  of  the  affi- 
davit Re*  V.  Byrne  or  Bum,  7  Ad.  ft  £.  190;  2  N. 
&  P.  152 ;  6  DowL  P.C.  36. 

In  moving  for  a  criminal  information  for  a  libel 
contained  in  a  newspaper,  it  is  not  a  sufficient 
compliance  with  the  provisions  of  the  statute  6  ft  7 
Will  4,  c.  76,  s.  8,  merely  to  produce  a  new^per 
corresponding  with  a  certified  copy  of  the  declara- 
tion made  at  the  Stamp  Office ;  the  newspaper  not 
being  annexed  to  the  affidavits,  upon  which  the  rale 
is  obtained,  nor  filed,  nor  the  rule  itself  being  drawn 
up,  upon  reading  the  newspaper.  Regina  v.  Wo^nier, 
9  Law  J.  Rep.  (n.s.)  M.C.  92 ;  12  Ad.  &  £.  422;  4 
P.  &  D.  137. 


INFORMER. 

A  person  may  be  convicted  under  18  Eliz.e.5, 
s.  4,  of  taking  money,  &c,  though,  in  fact,  no  ofience 
liable  to  a  penalty  has  been  committed  by  the 
person  from  whom  the  money  is  taken.  R^ima  v. 
Beity  2  M.  C.C.  124;  9  C.  &  P.  868. 


INHABITANT. 

[See  Ejectment,  Pleadinjn  and  Evidence — 

Witness^ 

The  word  "inhabitant"  haa  no  legal  definite 
meaning,  but  its  signification  varies  according  to 
the  subject-matter  to  which  it  is  applied.  Res  v. 
Maihiter,  6  Law  J.  Rep.  (n.s.)  K.B.  121 ;  6  Ad.&£. 
158;  IN.  fie  P.  314. 

A  usage  fi>r  the  governors  of  a  corporation  to 
nominate  a  chaplain,  to  perform  divine  service  in 
the  vill  of  S,  and  to  give  notice  to  the  inhahitauts 
to  meet  at  a  future  day,  and  to  assent  or  dissent  to 
the  nomination  so  made,  is  not  inconsistent  with  a 
charter  of  Edw.  6,  granting  to  the  governors  of  the 
corporation  the  right  of  nominating  and  appointing 
una  cum  assentu  majorit  partis  inhabitepuium, 

In  1741,  a  decree  by  the  Lord  Chancellor  de- 
clared the  right  of  voting  to  be  in  the  inhabitants 
only  paying  rates  and  assessments,  and  the  usage 
since  that  decree  had  been  in  accordance  with  it 
An  election  having  been  made  by  such  inhabitants, 
at  which  the  votes  of  non-rated  inhabitants  wers 
tendered  and  refused,  the  Court  would  not  grant  a 
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mancboniiB  for  a  new  eleetum,  as  the  paitiet  ap|»ly- 
ing  for  it  did  not  thew  that  the  term  "inhabitants** 
had  any  other  signili«wtion.  Bex  t.  Saiufford  (Go- 
Mmor«),  6  Law  J.  Rep.  (v.8.)  K.B.  126;  1  N.  ft  P. 
828;  a.aA»T.Awfe,6Ad.&E.87i. 


INJUNCTION. 
[See  Bakkaupt — Cotsnant — Practicb.] 


A) 
(B) 
(C) 

m 

(E) 
(F) 


Spbcial. 

To  RBSTRAIK  PbOCBBDINOS. 

extbmdino  and  continuing. 

Bbbach  of. 

Dissolving. 

Practicb. 


(A)  Special. 


The  Court  will  not  interfere  to  prevent  trivial 
trespasses:  and  does  not  ezeroiBe  its  jurisdiction 
by  u^unction  for  the  purpose  of  acting  on  legal 
rights,  but  interposes  in  order  either  to  enforce  legal 
rights,  or  to  prevent  mischief^  until  the  time  slull 
arrive  when  (hose  legal  rights  may  be  ascertained. 

A  court  of  equity  frequently  reftises  an  injunc* 
tion,  where  it  acknowledges  a  right,  when  the  con- 
duct of  the  complaining  parly  has  led  to  the  state  of 
things  which  occasions  the  application.  ISaundert  v. 
Smiih,  7  Law  J.  Rep.  (n.8.)  Ch.  227  ;  3M.&Cr.711. 

Where  an  agreement  had  been  entered  into  be- 
tween A  and  d,  (who  were  partners  without  any 
written  articles,)  and  persons  in  their  employ,  con- 
taining terms  and  provisions  of  a  harsh  description, 
and  where  one  of  the  partners  had  filed  a  bill  against 
the  other  for  a  dissolution  of  the  partnership,  the 
Court  refused  to  interfere,  at  the  suit  of  the  other 
partner,  to  restrain  the  breach  of  the  negative  terms 
of  the  agreement  Cr<ift  v.  Haw,  6  Law  J.  Rep.  (n.b.) 
Ch.305. 

A  bill  by  several  members  of  a  shipping  company 
dissoluble  at  any  moment,  to  prevent  a  vessel  being 
sent  on  a  voyage  they  disapproved,  cannot  be  sus- 
tained.    Miles  V.  Thomat,  9  Sim.  606. 

Ii\j  unction  to  restrain  the  setting  up  of  outstand- 
ing terms  in  bar  of  an  ejectment,  refused  on  motion, 
although  the  defendant  by  his  answer  admitted  the 
plaintiff's  legal  title,  but  raised  a  question  of  equity, 
by  which  the  plaintiff  would  be  bound,  if  the  cause 
came  to  a  hearing.    Ringer  v.  Blake 1 3  Y.  &  C.  591. 

If  the  answer  to  a  bill  to  prevent  the  infringement 
of  a  patent  deny  the  invention  to  be  new,  and  also 
the  enjoyment  under  the  letters  patent,  and  state  (as 
is  the  fact)  that  the  specification  is  imperfectly  set 
forth  in  the  bill,  the  Court  will  dissolve  an  ii^unc- 
tion  previously  obtained,  on  affidavit,  giving  the 
plaintiff  liberty  to  bring  an  action,  although  the  de- 
fendant admits  by  his  answer  that  he  has  made  ma- 
chines upon  the  principle  comprised  in  the  letttn 
patent 

Long  and  exclusive  enjoyment,  under  letters  pa- 
tent, will  entitle  a  party  to  an  injunction  until  an 
action  can  be  tried  at  law.  CurtU  v.  CutU,  8  Law  J. 
Rep.  (n.8.)  Ch.  184. 

Where  the  plaintiff  had  used  a  considerable  de- 
gree of  misrepresentation  in  statements  made  to  the 
public  respecting  the  mode  of  procuring  and  mak- 
ing up  a  new  description  of  tea,  an  ii^unction  to 


rettnin  the  defendant  fhmn  seUIng  tea  under  th« 
name  employed  by  the  plaintifl^  and  in  a  partionlar 
kind  of  package,  which  the  plaintiff  had  introdnoed, 
was  refused,  until  the  plaintiff  had  established  hk 
title  in  a  court  of  eomraon  law.  Piddhgy,  Ume,  9 
Law  J.  Rep.  (km.)  Ch.  84>ff ;  8  Sim.  477. 

The  question  of  minnteness  in  value  of  the 
original  matter  extracted  ikom  a  work  tn  pur- 
poses of  criticism,  will  havd  great  weight  with  the 
Court,  in  influencing  its  decision  on  the  applioatioA 
for  an  injunotioiL 

The  Court  is  averse  to  the  practice  of  its  time 
being  occupied  by  applications  for  injunctions,  to 
restrain  infringements  of  copyright,  in  which  it  ia 
diflienlt,  if  not  impossible,  to  take  an  account  of  the 
loss  complained  of.  BeU^,  WhUehead,  8  Law  J.  Rep» 
(n.8.)  Ch.  141. 

The  Court  gives  credit  to  the  title  of  a  party  who 
has  been  in  undisturbed  possession  of  a  patent  Ibr  a 
number  of  years,  and  will  protect  him  till  he  has  the 
opportunity  of  establishing  his  title  at  law. 

The  Court  does  not  wi&draw  its  protection  firom 
a  party  in  whose  favour  an  injunction  has  been 
granted,  after  it  has  directed  him  to  proceed  to  an 
action  to  establish  his  right  at  law.  Bief^fard  y. 
Skewes,  8  Law  J.  Rep.  (n.8.)  Ch.  188. 

Acts  of  parliament  for  making  canals,  railroads, 
&&  are  powers  given  by  parliament  over  the  land  of 
the  different  proprietors  through  whose  estates  the 
works  are  to  proceed.  Each  proprietor,  thereforei 
has  a  right  to  have  the  power  strictly  and  literally 
carried  into  effect,  as  regards  his  own  lands,  and 
also  has  a  right  to  require  that  no  variation  shall  be 
made  to  his  prejudice.  But  where  the  act  of  par- 
liament is  faith  Ailly  carried  into  execution,  as  re- 
gards his  lands,  he  cannot,  on  the  mere  ground  of  a 
variation  which  is  not  injurious  to  himself  and 
which  was  made  with  the  consent  of  others,  obtain 
from  a  court  of  equity  an  injunction  to  stay  Uie  pro- 
ceedings.   Lee V.  Miiner,  2  i.  &  C. 61 1. 

The  Court  wiU,  in  some  cases,  by  means  of  an 
injunction  in  a  negative  form,  compel  parties  who 
have  begun  to  take  away  the  rights  of  others,  in  some 
measure  to  restore  them  before  the  hearing  of  the 
cause,  /fencer  v.  London  and  Birmingham  Raihaaff 
G>Mipaay,7LawJ.Rep.(N.8.)Ch.281;  8  Sim.  198. 

A,  by  indenture,  covenanted  to  lay  out  and  pre- 
serve land  in  an  ornamental  manner,  according  to  a 
certain  plan,  and,  upon  selling  any  part  thercnf,  to 
require  purchasers  to  enter  into  a  covenant  not  to 
erect  any  messuage  thereon,  so  as  to  lessen  the  value 
of  those  already  erected.  B  agreed  to  purchase  and 
buUd  certain  messuages  in  a  line  with  each  otheri 
on  part  of  the  land.  After  B  had  built  and  taken  a 
conveyance  of  two  of  such  messuages,  the  agree- 
ment, as  to  the  remainder,  was  cancelled,  and  the 
rest  of  the  land  reconveyed  to  A.  A  sold  part  of 
the  said  land  to  C,  who  commenced  building  several 
feet  in  advance  of  the  line  in  which  B  had  built: — 
Held,  that  a  purchaser  from  B,  of  one  of  the  mes- 
suages built  by  him,  was  not  entitled  to  relief  by  in- 
junction restraining  C  from  building  in  such  man- 
ner. Sehreiber  v.  Creed,  8  Law  J.  Rep.  (N.8.)  Ch. 
846;  10  Sim.  9. 

The  Court  will  grant  a  pei^etual  injunction 
against  the  use  by  one  tradesman  of  the  trade  marks 
of  another,  although  such  marks  have  been  used  in 
ignorance  of  their  being  any  person's  property,  and 
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itat  (be  dcfaHTc  ri^  tt  taftmof  nd  poblub- 
imigt  tena  of  ma^  fi^  <imiiiag»  M  be  fnnished 
by  iteafraH  timet*  lime  k^dw  latter.  TheCooit 
■«fc«4  to  Rrtni>  Ik  ih  til  inn  frnn  aeliafc  in 
■iolstiaB  vf  (ke  ■gncnmt.  b  it  n«U  not  Rrapel 
ihi  ii  li  iliiil  I  III  fdnmh  Ike  (famsinp,  ud  tbentm 
tpeeifc  peri^maaee   tt   the 

Cii/U  Cmi>*^.9  SbB.  3»3. 

A  pefMs  ■)»•?  ptiyatj  «■■  ir^aind  Vj  the 

I  MiM iwii  1 1  MJct  dw  Cambridge  ImpcvraiieDt 

Aca.f>r  Ae  wMesof  the  ko.  is  bm  endtled  to 
nMnii  Acn  W  isjiiMtiaa  bmi  taking  die  tfrp* 
»n«t:rib»J  br  ^  aen  tat  «bu,'  ^  . 
tte  pnpem^  iMtil  tbtr  ikall  kiTc  sbtm 
ntst  fund  in  haad  t»  ntaifr  (he  pfin  vluch  nay  ne 
•*Bi4id  tv  hlDi.  DT  Bad!  tbcT  iluli  hare  dwvn  the 
M*^^  whirti  theTpcfpnetg  pivcnn  it  S»lmm 
I.  Jttw^Vc  3  M. «  Ci.  «.». 

Th*  osaer  of  lawl  apoa  vfaich  a  raihraj  nfn- 
PMiT.  triu|H»nc(**l  bi  parEiameat.  are  abont  to  rater, 
vt  nut  tatitini  to  aa  lateriontan  injuDclioa  to  le- 
■train  ihrai  fttau  »  ratthn^.  if  bj  bis  lilence  and 
r«MlMrt  be  bas  perautted  the  ompaai  to  cany  on 
tbeir  wtk*  «p<ia  the  sappoattian  that  the*  were 
(■titled  to  enter  on  and  take  the  land  tn  qneMJOL 
tirenWM  ».  Jfaiv*e«fn'  a^  ftr»wiK>—  Jtaikr^ 
<Wvw,.  S  Lw  J.  Kep.  ^N.a.)  Ch.  Td :  3  M.  &  Cr. 
TSJ. 

A  awlB  wuried  un  the  buiines!  of  penefl-malera, 
WhJvi  the  H™  irf  A  »  L,  A  died,  and  B  «r- 
iH-d  iw  Ibe  bu»iie«  undn  tbe  firm  of  B  &  Co., 
■Hvxvwn  to  .\  jC  !>.  A'>  r.trculi'r  haling  rom- 
iiwixi'd  the  HiiK  busiiiRu  uuder  the  finu  of  A  & 
I.,  all  mjunflinu  *««  ittanied  to  restrain  him  from 
HM>ii|l  Ittr  Miitr  I'f  thai  tiiiii.  until  the  ri)chl  should 
haw  be«>  tiwd  at  U*.     /.««  "f.  Lt-fJ'm.  J  Sim. 

Ii\iuuvli<i«  gr«iitni  iMi  infi>rini»tk>n  and  hill  upon 
th.'  tin-UHd  v>f  (luWii-  uuiuuiiv.  tii  T<r*ITain  the  ma- 
nullum  ul'a  vvuwiy  iWm  eutiin$  the  litiiNri  sup- 
lyHiiiRlbi'i\'««<"»v  til' a  htiitse  I  *ht.h  timbers  and 
liwiUox,  at  the  I'luk'*  )irv<i<>v.rd  to  he  eut,  were 
«illi»i  thot (  J wii ")'.■".•».  but  »f  «hu-h  the  otbfT  «- 
|iviiiii>   *i>M  Milliiii  the  juitidictiou  of  a  diS^renl 


I.. .,  .«J  t.  »."  V.-.  S  M.  .t  l>.  123. 
:l  iiilt  T)>>Aii  bv  ii\juni-tii>ii  to  pre- 
i  oiikIiI  1>'  make  )>n>vision  for  hav- 
hr<»r<'"  the  pattiea  tried  at  la*. 
,,flVf.  31!". 

t^l•ul■llllit^lI>  reittrain  thedrfen- 
....  ...v  i.iiiilaiHlinii  temi  on  (he 


lie  hitinrlf  of  that  defenre, 
^il,aKJ,He^^s.».}Ch.  aas. 

if  1iii|,-ali<ui  wi«  tlie  iirxt  pre- 
m  vnt'Hiil.  ibi'  hinhop  iit  whose 
MivXwiiiinllVmiii-'tiiiiliiiE. 
,li miliHV iddll)  l»l»r ixildiim 


Where  the  Judge  in  ojuitir  and  the  court  of  law 
mwhom  the  legal  point  in  aii  iDJuncbon  mitsHn- 
ftrred,  diflered  as  to  the  k^  right,  Ihe  Court  woold 
not,  on  the  question  whether  the  injunction  pbould 
be  grajiled,  send  the  case  for  the  opiiuon  of  anather 
court  of  law.  nnleaa  the  certificate  appeared  lo  be 
plainly  contraiT  to  lome  acknowledged  principle,  ot 
otherwiae  clearly  wiong. 

The  Court  will  not,  on  luch  certificate,  necnu- 
rily  grant  an  injunctiou  injorioni  to  the  defendants, 
if  it  haa  the  power  of  aecurtng  tn  the  pUintlff  the 
nibitintial  object  of  the  application,  witboat  taking 
that  course.  SarULim  Bridge  Cvmpamu  r.  LomJot 
ifd  SoallnmpUn  Baibeaa  Cowmamu,  9  Law  J.  Rep. 
(».».)  Ch.  277. 

A  qnettioD  being  rained  whether  a  pension  granted 
by  the  crown  lo  one  of  Ihe  officen  in  the  Custom 
House,  upon  the  abolition  of  the  office,  the  Court 
held,  thai  there  vai  sufficient  doubt  on  Ihe  point  lo 
induce  it  to  protect  the  fund  till  Ihe  title  was  dis- 
posed of;  and  for  this  pnrpoae  to  reitrain  the  Re- 
ceiTcr  General  from  paying  arer  any  part  of  the 
cosnpenaatiou  which  was  (hen  in  his  haiidB.  Iin- 
itailr.Boiilhbs,9LRtJ.  Rep.  (N.s.)Ch.  294. 

A  member  of  a  co-partnership  agreed  (o  retire 
from  the  business,  learing  all  the  partnership  pro- 
perty (o  (be  continuing  pirtneni,  upon  the  condition 
that  they  were  lo  discharge  all  the  partnership  debts, 
inclndiiig  a  debt  of  considerable  amount  due  to  (hcii 
bankers.  The  bankers  signed  a  memarandnm, 
acceding  to  this  agreement,  so  far  ai  it  related  (o 
(hem.  The  bankers  afterwards  took  proceedings 
under  the  act  1  &  2  Vict,  c  110,  for  the  purpose  of 
haling    the    retiring    partner  and   the   continuing 

Ciers  declared  bankrupt  on  accoonl  of  this  debL 
Court,  upon  IheapplicatiDnof  the  retiring  part- 
ner, granted  an  it^'unclion  to  restrain  the  bankers 
from  taking  any  proceedings  to  obtain  a  Gat  against 
him  on  account  of  the  debt  referred  to.  Jtlicaod  v. 
Bnii*»,  9LswJ.  Rep.(M.s.)Cb.  100;  2  Bea.  192. 

The  Court  has  no  jurisdiclion  to  restrain  a  party 
by  injunction  from  discontinuing  to  carry  on  the 
buiiness  of  an  inn;  although  it  may  restrain  him 
from  doing  acts  which  would  put  It  out  of  (he  power 
of  himself,  or  any  olherpeiwni,  to  canv  it  on. 

Srmblr — The  mode  of  deciding  (be  fc^  right  of 
1  party  to  remove  fiilurcs,  on  the  question  as  to  an 
iqjunctioa,  is  by  directing  an  action  to  be  brought  in 
respect  of  them,  in  which  the  defendant  is  to  admit 
be  has  removed  them.  //»jwr  v.  Brodrrick,  9  Law 
J.  Eep.  (li.».)  Ch.  322. 

A  bill  alleged,  that  the  defendants,  with  the  con- 
*      former  yearly  tenant,  obtained  by  misre< 


1,  had  o 


thstibey 

discoveredlhefactin  February  ISSH,  and  (he  tenant 
quitted  in  the  following  month :  thai  the  plaititj^ 
having  proceeded  to  reinstate  the  land  into  its  fonner 
state,  were  forciblypreveDted  by  the  defendants'  ser- 
vants. The  bill,  which  contained  no  statement  tlial 
the  defendants  had  not  continued  in  possession  of 
the  tram-road,  prayed  thai  the  defendants  might  be 
txslrained  from  uiing  the  tram-road,  and  from  com- 
mitting any  spoil  on  (he  land,  and  that  tbey  might 
restore  the  farm  into  its  original  slate : — Held,  on 
general  demurrer,  Ibat  the  plamtiffl  were  not  enti- 
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tied  to  any  such  retiet    Deere  v.  Quest,  6  Law  J. 
Rep.  (N.8.)  Ch.  69 ;  1  M.  &  Cr.  516. 

The  projectors  of  a  railway  were  threatened  with 
opposition  to  their  bill,  then  before  parliament,  on 
the  part  of  the  trustees  of  a  road  under  which  the 
proposed  railway  was  to  pass.  An  agreement  was 
thereupon  entered  into  by  an  agent,  on  behalf  of  the 
projectors,  with  the  trustees  of  the  road,  that  the 
bridge  by  which  the  road  was  to  be  carried  over  the 
railway  should  be  equal  in  width  to  the  road  there : 
and  that  the  trustees  should  offer  no  opposition  to 
the  bill.  The  trustees  did  not  oppose  the  bill,  which 
was  afterwards  passed.  The  railway  company  com- 
menced the  construction  of  a  bridge  of  less  width 
than  the  road  there: — Held,  first,  that  the  contract 
for  withholding  opposition  to  a  bill  before  parliament, 
was  not  illegal,  and  formed  a  good  consideration  for 
the  agreement:  and,  secondly,  that  the  railway 
company  were  bound  to  perform  the  agreement 
made  by  the  projectors  of  it  prior  to  incorporation : 
and  that  the  trustees  of  the  road  were,  therefore,  en- 
titled to  an  injunction  to  restrain  the  company  from 
acting  in  Tiolation  of  the  agreement .  JBdwards  v. 
Grand  Junction  Railway  Company,  6  Law  J.  Rep. 
(».s.)Ch.47;  7  Sim.  337;  IM.  &Cr.650. 

Under  a  deed  of  partnership,  it  was  provided, 
that  the  assignees  of  any  bankrupt  proprietor 
should  not  become  proprietors,  but  might  procure 
some  person  to  become  a  proprietor  in  respect  of 
the  bankrupt's  shares ;  and  that  between  the  time  of 
bankruptcy,  and  of  some  person  becoming  a  pro- 
prietor of  such  shares,  the  rights  and  privUeges  at- 
tending such  shares  should  remain  in  suspense : — 
Held,  that  the  solvent  proprietors  were  entitled  to 
an  injunction  against  tiie  assignee  of  a  bankrupt 
proprietor,  to  restrain  him  from  interfering  with  the 
partnership  property,  or  with  the  management  of  the 
business  of  the  partnership.  The  solvent  proprietors 
being  entitled  to  the  possession  of  the  partnership  pro- 
perty and  effects,  a  manager  or  receiver  was  refuised. 
Francis  v.  Spitiht  9  Law  J.  Rep.  (n.s.)  Ch.  230. 

The  g^oods  made  at  a  particular  manufactory  had 
been  distinguished  by  a  particular  mark,  during 
more  than  sixty  years  before  1825.  From  1805,  one 
of  the  plaintifis,  either  solely,  or  jointly  with  others, 
had  been  lessee  of  this  manufactory,  and  used  the 
mark  in  question.  In  1825,  about  two  years  before 
the  expiration  of  his  lease,  he  removed  his  manu- 
£M:tory  to  a  place  about  forty  miles  distant,  where 
he  continued  to  use  the  same  mark,  but  under  pro- 
test of  the  landlord  of  the  original  manufactory. 
From  1825  to  1836  no  works  were  carried  on  at  the 
original  manufactory ;  but,  in  1836,  it  waa  re-let, 
ana  the  g^ds  made  there  were  distinguished  by  the 
usual  mark. 

The  Court  refused  to  interfere  by  injunction,  on 
the  application  of  the  plaintiff  to  restrain  the  occu- 
piers of  the  original  manufactory  from  using  the 
mark  in  question,  but  gave  him  liberty  to  bring  an 
action  at  law. 

In  cases  of  claims  to  the  exclusive  right  to  par- 
ticular marks  on  manufactures,  the  Court  exercises 
a  jurisdiction  over  legal  right,  and  therefore  will  not 
interfere  by  injunction  in  the  first  instance,  except 
in  stron|f  cases,  and  it  generally  does  so,  by  putting 
the  parties  on  the  terms  of  asserting  their  legal  right 
by  action  at  law.  Mottley  v.  Downmant  6  Law  J.  lUp. 
(H.8.)  Ch.  808 ;  8  M.  &  Cr.  1. 


A  treaty  was  entered  into  with  the  CommissioneTs 
of  Woods  and  Forests  for  the  lease  of  a  piece  of 
ground  in  the  line  of  an  intended  new  street,  and 
which  the  Commissioners  were  empowered  by  act 
of  parliament  to  demise.  Upon  the  treaty,  a  parlia- 
mentary plan  was  shewn  to  Uie  lessee,  on  which  the 
new  street  was  distinguished  by  a  line,  and  the  space 
between  the  piece  of  ground  demised  and  the  oppo- 
site houses,  being  100  feet  in  width,  was  left  open. 
A  lease  was  executed,  and  in  it  the  ground  demised 
was  described  as  being  on  the  north  side  of  a  new 
street  then  forming ;  but  no  mention  was  made  of 
the  parliamentary  plan.  The  Commissioners  of 
Woods  and  Forests,  and  the  Commissioners  of 
Paving  for  the  parish,  consented  to  the  erection  of  a 
pedestal  and  statue  in  thu  open  space,  leaving,  how- 
ever, between  such  erection  and  the  ground  demised, 
a  space  of  equal  width  with  the  rest  of  the  new 
street : — Held,  that  the  lessee  was  not  entitled  to  an 
injunction  to  restrain  the  proposed  erection.  Squire 
V.  Campbell,  6  Law  J.  Rep.  (n.8.)  Ch.  41 ;  1  M.  &  Cr. 
459. 

An  injunction  was  granted  at  the  suit  of  some  of 
the  rate-payers  of  a  parish,  on  behalf  of  themselves 
and  others,  against  some  of  the  vestrymen  of  the 
parish  and  the  vestry  clerk,  to  restrain  the  vestry 
flrom  applying  any  portion  of  one  class  of  rates  and 
receipts  in  supplying  the  deficiencies  on  any  other 
class  of  rates;  and  generally,  from  applying  the 
monies  received  by  them  for  any  other  purposes 
than  those  for  which  they  were  authorized  to  be 
collected.  Attorney  General  v.  Daniel^  9  Law  J.  Rep. 
(N.s.)  Ch.  394. 

The  Court  will  not  grant  an  ix^unction  to  restrain 
parties  from  proceeding  to  deal  with  property  whose 
right,  if  it  exists,  depends  upon  the  construction  of  a 
doubtful  statute,  where  the  grantinff  of  the  injunc- 
tion would  for  ever  deprive  them  of  an  oppoitunity 
of  exercising  the  right,  especially  if  no  irreparable 
mischief  is  to  he  apprehended  from  allowing  them 
to  proceed. 

Principles  of  the  court  with  reference  to  ex  parte 
injunctions.  Attorney  General  v*  Liverpool  {Cor- 
poratim),  1  M.  &  Cr.  171. 

Where  a  considerable  portion  of  a  publication  has 
been  shewn  to  be  pirated,  the  Court  will  grant  an 
iiyimction  to  restrain  the  publication  of  the  parts 
which  are  pirated,  without  waiting  till  all  the  parts 
pirated  can  be  ascertained.  Lewi*  v.  FuUarton,  8 
Law  J.  Rep.  (N.S.)  Ch.  291 ;  2  Bea.  6. 

(B)   To  BBSTBAIM    PROCEEDINGS. 

Injunction  to  restrain  proceedings  granted  against 
a  creditor,  though  his  judgment  would  entitle  him 
to  execution  de  bonis  propriis  of  the  executor.  Book- 
less V.  Crumnuich,  C.P.C.  125. 

A  yearly  tenant,  having  the  option  of  purchasing 
the  property,  filed  his  bill  against  the  landlord  for 
specific  performance  of  the  contract  for  sale,  the 
landlord  having  proceeded  to  eject  the  plaintiii^ 
the  latter  applied  for  an  injunction  to  restrain  him, 
but  the  Court  declined  granting  it,  except  on  the 
terms  of  the  plaintiff  undertaking  to  continue  to  pay 
the  rent  without  prejudice.  Pykey.  Northwood,  I  Bea. 
152. 

If  the  proceedings  in  a  foreign  court  will  enable  the 
Court  of  Chancery  more  satisfactorily  to  dispose  of  the 
questions  between  the  parties,  the  Court  will  permit 
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iiMi;biitit 


dbe  titie  cf  a  party  does  not  turn  on  tiie 
m  the£tal  mtrnntr,  thongh 


ntiiiafflj,  hmt  on  a  pgrfhnmirT  qucatioB, 
dbe  Govt  of  Cbaaeeiy  is  not  ooljr  as  eom- 
m  tke  fttagmeamxi  to  6tBadt  upon,  andf  ac- 
ta tke  |witioB  ef  tiK  partica»  much  moia 
Monehai  itluM  all  the  pailies  before  it, 
t  win  not  aOovtibe  fneeedmgs  IB  the  fomgn 
to  go  oByiovohrflig  tfce  same  qneetkn,  w& 
of  tfce  two  conti  arriving  at  opporite 
An  imnctiontORatnunpiooeedings 
JnPenMrMagtantednndgfdiaciiennnriirwL.  Bmm^ 
bmrpw.  SmUmf^,  8  Law  J.  Bep.  («a)  Ch.  297;  1 
Bea.a]S, 

An  action  bj  eommisrioncn  fivr  ezamining  wit- 
■esacs  in  a  snit  in  equity  to  leoorer  tfactr  fiees,  will 
WnotiainedL    Bhmdear,OUuUtoae,ShKmJ,Kep. 

(«a)C1l109. 

If  a  party  piorcs  a  d^  on  a  bill,  and  praeeeds  at 
bar  fDrtfce  same  debt,  the  Coort  will  issue  an  io- 
JonctioB  to  icatnin  the  action.    Ex  parte  Dimdk  r$ 

An  injoBction  to  restrain  an  action  by  the  lever- 
aioBcr  fiir  a  copyhold  tenement  on  an  alleged  custom^ 
whidi  was  disputed,  disaolved ;  but  granted  to  stay 
execution  till  the  qnestum  in  equity  was  settled. 
Edt»ardsr.Edmards,6lAwJ,  Bep.(«.8.)Ex.  Eq.  79; 
3Y.ftC.12a. 

A  bill  ttaUd,  that  judgment  had  been  obtained 
at  law,  and  prayed  an  injunctioB  to  stay  execution : 
the  court  of  law  afterwardt  aet  aside  the  judgment, 
and  lei  in  the  ddendant  at  law  to  plead.  A  motion 
madf  to  extend  the  common  injunction  to  atay 
trfalwas,  under thesecircnmstancea,  refuted.  Tkomp" 
aasT.  Bfr^mj  2  Bea.  15. 

It  is  not  oecetsary,  forthepuiposeof  supporting  an 
interlocutory  iojunction  for  restraining  proceedings 
in  another  court,  that  a  case  should  be  shewn  which 
would  entitle  the  plaintiff  to  relief;  at  all  events,  it 
is  sufficient,  if  the  Coort  finds  upon  the  evidence 
then  before  it,  a  case  which  makes  the  transaction  a 
proper  subject  of  investigation  in  a  court  of  equity. 
After  long  acquiescence  under  such  an  order,  the 
Court  wiU  not  readily  entertain  an  application  for 
dissolving  it  G2a«eo»  v.  Zoa^,  3  M.&Cr.  451. 

A  bequeathed  to  B  700iL,  part  of  l,200t  which  B 
•wed  him  on  bond.  A  afterwards  revoked  the  be- 
quest, but  made  an  indorsement  on  the  bond,  by 
which  he  forgave  B  the  700t  A' s  executors  brought 
an  action  againat  B  for  the  1,2001.,  B  filed  a  bill  to 
vaatrain  the  action,  ofGmng  to  pay  to  the  executors 
tlie  balance  of  5004  The  Court  refused  the  iigunc- 
tlon,  because  B  had  given  no  consideration  for  the 
indorsement  on  the  bond.  Tu/neUT.Conttabkf^Sim, 


A,  at  the  request  of  his  brother,  joined  him  in 
giving  a  bond  to  8  in  1827.  A'b  brother  died  in 
IH79.  A  heard  nothing  more  of  the  bond  till  1832, 
wiyen  K  commenced  an  action  against  him  in  the 
Hitij^t  H«neb,  in  Ireland.  A  immediately  filed  a 
ihti  m  iim  Ourt  of  Cbaocaiy,  in  Ireland,  UBpeach- 


was  paid  lor  it;  bitt, 

of  agambiiBg 

to  deCend  the  sot,  aad  Ae 

fiv  waat  ef  aMwciV  to 

theacfmi;  and  in  June  1823, 

to  take  the  bill  pro  cH^Mik.    S 

he  had  been  scried  wiih 

taking  any  steps  to 

the  executors  of  S 

A  on  the  bond,  in  the 

minster;  and  A  filed  a  biD  in 

in  Rngland,  to  have  the 

in  Ir£md,and  to  havedie 

an  injunction.  Hie 


had  to  what  had  appeared  to  be  the 
tianaaction,  aad  to  Ae  cm nJurr  of  8,  in 
the  anit  in  Ixdand,  the  Court  waa  cnifaariKed  (i 
out  adopting  the  deneeof  theCenrtin  Irclaad,as 
decisive  as  to  the  righto  of  Ae  parties^  or  as  evidence 
ef  thoae  rights,)  to  interfile  by  i^juctisBi  to  leaHain 
the  action  at  law;  and  tha^  withosit  lequirii^  the 
money  to  be  paid  into  couiL  ii3imm(Rtri)r.SUm- 
orf,  6LawJ.Bep.(«A)Ch.298;  31LftCK.I8;  8 
Sim.  371. 

The  Court  ef  Chanecty  win  intaiae  by  injuae- 
tion  to  restiain  a  plaintiirfinm  pnaeeating  two  dis- 
tinct suits  in  diflncBt  couite  fiar  the 
cither  in  this  or  a  foreign  cuuntiy. 
may  carry  on  proceedings  in  one  court  to  cttaeiu*  a 
demand,  and  m  another  court  to  obtain  sMjwiiy, 
which  die  former  court  is  unable  to  give  him,  for 
what  should  be  found  due  to  him. 

PlaintiA  had  obtained  a  decree  fat  an  aoeount  m 
tile  Court  of  Chancery  in  Kngland,  against  deftn- 
dants,  some  of  whom  resded  in  Scotland,  and  had 
eatstes  there.  The  plaintifls  dun  instituted  pro- 
ceedings in  the  Court  of  Session  in  Scotland,  for  the 
same  purposes  as  the  English  suit,  and  abo  to  ob- 
tain a  lien  on  the  Scotch  estates  of  the  di*ffi>danta> 
The  Court  of  Chancery  granted  an  injunction,  on 
Ae  application  of  the  d&ndants,  to  restrain  the 
plaintiflb  firom  proceeding  with  the  suits  in  the  Court 
of  Session,  except  for  the  purpose  of  procuring  secu- 
rity for  what  m^t  be  found  due  to  them.  WetUtr- 
bum  V.  ITedtisTtera,  9Law  J.  Rep.  (HA)Ch.  205; 
2Bea.208. 

The  Court  will,  on  motion,  grantan  injunction  to 
restrain  actions  for  tithes,  which  had  accrued  since 
the  decree  for  an  account,  and  pending  the  taking  of 
the  report ;  on  the  ground  of  the  plaintiff  having 
elected  to  proceed  in  equity,  and  having  got  the  relief 
ha  prayed  fbr :  and  as  die  subject-matter  of  the  ac- 
tions was  the  same  as  in  the  suit,  he  must  oontsnue 
in  equity  till  the  rmrt  of  the  Idaater  is  made. 
Thorpe  v.  Mattimgley,  8  Law  J.  Rep.  (na)  Ex.  Eq.  9; 
2  Y.  &  C.  421. 

The  plaintiff  was  lesaee  of  a  coal  mine,  at  thereat 
of  300/.  a-year,  subject  to  a  royalty  of  10<.  for  every 
weigh  of  coals  raised  in  each  year  above  600,  that  being 
the  quantity  consideied  to  be  paid  for  by  the  300JL 
a-year,  and  the  plaintiff  was  autborixed  to  determine 
the  lease  on  the  coal  being  woriced  out  The  plain- 
tiff worked  the  mine  for  several  yean,  and  when  it 
was  uMrty  exhausted,  he  was  prevented  by  accidents 
and  defects  in  it  from  contmuing  to  work  it,  except 
at  a  ruinous  expense.  The  Court  refused  to  restiain 


I 


INJUNCTION. 


289 


the  defendant  from  suing  for  the  rent  of  900L  a-year, 
although  the  plaintiff  offered  to  pay  him  10«.  per 
weigh  for  all  the  remaining  coaL  PkUlips  v.  Jomet, 
9  Sim.  519. 

The  Coort  has  no  jurisdiction,  before  a  decree  for 
administration  has  been  made,  to  restrain  a  creditor 
of  the  testator  from  proceeding  at  law  against  the 
executor,  notwithstanding  a  reference  to  take  the 
usual  accounts  of  the  estate  and  of  the  debts,  has 
been  ordered  upon  motion,  under  the  Sth  order  of 
May  1839.  Teague  v.  Richards,  9  Law  J.  Rep.  (n.8.) 
Ch.  29d. 

When  any  act  involving  a  breach  of  trust  is  in« 
tended  to  be  done,  though  not  in  its  consequences 
irremediable,  the  Court  will  prevent  it  by  injunction. 
Jitamey  General  v.  JapinaU,  or  Attorney  General  v. 
Liverpool  (Corporation),  7  Law  J.  Rep.  (n.s.)  Ch.  51| 
2M.&Cr.613. 

If  the  defendant  to  a  bill  praying  the  common 
injunction  shall  not  plead,  answer,  or  demur  to  the 
btU  amended  within  eight  days  after  appearance,  the 
plaintiff  may  move  for  an  injunction  upon  affidavit 
of  thetruth  of  amendments.  3rd  Order  of  9th  of  May, 
1839,  8  Law  J.  Rep.  (n.s.)  Ch.  273;  1  Bea.  IX. 

In  July  1832,  a  bill  was  filed  for  the  administra- 
tion of  a  testator's  estate.  In  June  1835,  a  bond 
creditor  conunenced  proceedings  at  law  against  the 
executors,  who  in  August  suffered  judgment  by  de- 
fault. In  January  1836,  a  decree  for  an  account  was 
pronounced  against  the  executors,  and  in  December 
1836,  an  appUcation  was  made  on  behalf  of  the  exe- 
cutors for  an  injunction  to  restrain  the  bond  credi- 
tors, who  were  no  parties  to  the  cause,  and  till  then 
had  no  notice  of  it,  from  issuing  execution:  no  satis- 
iactoiy  account  being  given  of  the  state  of  the  assets, 
the  motion  was  refused  with  costs.  Lee  v.  Park,  6 
Law  J.  Rep.  (n.s.)  Ch.  93;  1  K.  714. 

Order  made  to  restrain  an  action,  brought  by  an 
auctioneer  against  the  solicitor  in  a  lunacy,  for  the 
amount  of  his  bill  for  appraising  and  selling  property 
belonging  to  the  lunatic,  such  sale  having  been 
made  under  the  authority  of  the  Court,  and  the  auc- 
tioneer having  acted  on  the  instructions  of  the  soli- 
citor, and  with  the  sanction  of  the  Master  before 
whom  he  had  at  first  carried  in  his  claim ;  and  a 
reference  directed  for  the  purpose  of  ascertaining 
what  would  be  a  proper  sum  to  be  allowed  him  on 
that  account  Re  Weaver,  2  M.  &  Cr.  441, 

A  bill  against  a  company,  incorporated  by  act  of 
parliament,  to  restrain  an  action  against  a  share- 
holder for  the  amount  of  calls,  alleged,  that  the 
number  of  shareholders  whose  attendance  was  neces- 
sary to  the  validity  of  the  meetings,  at  which  the 
business  was  transacted,  was  partiy  composed  of 
owners  of  shares  which  they  had  subscribed  for  in 
cnrder  to  procure  the  passing  of  the  act,  signing  a 
declaration  that  they  held  them  in  trust  for  the  com- 
pany, and  averred,  tiiat  the  plaintiff  could  not,  owing 
to  the  provisions  of  the  act,  give  the  foregoing  facts 
in  evidence  in  support  of  his  defence  to  tiie  action : 
— Held,  on  demurrer,  that  these  circumstances  gave 
the  plaintiff  no  equity  to  sustain  a  bill  for  an  in- 
junction to  restrain  such  action. 

An  injunction  to  restrain  an  action  will  not  lie 
merely  because  the  defendant  at  law  cannot  make 
out  his  case.  Mangles  v.  Grand  Collier  Dock  Com' 
pony,  9  Law  J.  Rep.  (n.8.)  Ch.  177. 

After  a  decree  in  a  creditors'  suit,  the  Court  will 
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stop  a  ereditor  firom  proceeding  in  another  suit  for 
the  recovery  of  a  demand  against  the  estate  of  a  tes- 
tator, if  the  object  can  be  obtained  in  the  first  suit ; 
but  aecua  if  the  creditor  would  be  unable  to  obtain 
relief  in  the  first  suit.  Costerton  v.  Costerton,  7  Law 
J.  Rep.  (n.s.)  Ch.  302. 

An  injunction  was  granted  to  restrain  the  plaintiff 
from  prosecuting  a  suit,  not  brought  to  shearing  in 
Ireland,  the  subject-matter  of  the  suit  being  the 
same  as  that  of  a  suit  instituted  in  the  Court  of 
Chancery,  and  in  which  that  Court  had  pronounced 
a  decree  refusing  the  relief  sought  by  tne  plaintiff 
Bdoth  V.  Leycetter,  3  M.  &  Cr.  459 ;  1  K.  579. 

Where  it  is  doubtful  whether  an  agreement  for 
giving  time  was  made  by  the  obligee  of  a  bond  with 
a  surety,  either  as  principal  or  as  surety,  an  injunc- 
tion to  restrain  proceedings  against  a  co-surety  will 
be  continued.  Blake  v.  White,  5  Law  J.  Rep.  (n.s.) 
£x.£q.8. 

(C)  Extending  and  continuing. 

An  order  to  extend  the  common  injunction  to 
stay  trial,  obtained  after  an  order  to  amend,  is  irre- 
gular. Howardy.  Ctiffe,  8  Law  J.  Rep.  (n.s.)  Ch.  320. 

If,  after  the  common  injunction  to  restrain  pro- 
ceecUngs  at  law  has  been  obtained,  the  defendant 
does  not  appear  to  the  bill,  the  Court  will  order  the 
common  injunction  to  be  extended  to  stay  trial  upon 
motion  without  notice.  Harrison  v.  Dixon,  9  Law  J. 
Rep.  (n.s.)  Ch.  365. 

The  affidavit  in  support  of  a  motion  to  extend  the 
common  injunction  stated,  on  belief,  that  the  answer 
would  contain  a  discovery,  which  with  other  evi- 
dence would  enable  the  defendant  at  law  to  make  a 
good  defence  to  the  action,  or  tend  materially  to  re- 
duce the  amount  of  damages  sought  to  be  recovered 
thereby : — Held,  that  this  was  sufficient  Barker  v. 
Barr,  I  Bea.  374. 

The  directors  of  a  railway  company  agreed  to  ac- 
cept a  forfeiture  or  relinquishment  of  certain  shares, 
held  by  the  plaintiff  who  was  at  that  time  a  director, 
and  he  accordingly  executed  a  deed-poll  relinquish- 
ing and  transferring  such  shares  to  the  company,  but 
the  forms  prescribed  by  the  act  for  giving  effect  to  a 
declaration  of  forfeiture,  or  for  a  purchase  of  shares 
by  the  company,  were  not  observed.  Several  calls 
were  afterwards  made,  without  any  claim  upon  the 
plaintiff  in  respect  of  such  shares.  An  action  being 
subsequendy  brought  against  the  plaintiff,  for  the 
arrears  of  calls  upon  such  shares,  the  bill  was  filed, 
and  the  common  injunction  obtained : — Held,  that 
the  injunction  could  only  be  continued  on  the  terms 
of  the  plaintiff  suffering  judgment  in  the  action,  and 
paying  the  money  into  court  Playfair  v.  Birming' 
ham,  Bristol,  and  Thames  Junction  Railway  Company, 
9  Law  J.  Rep.  (n.s.)  Ch.  253. 

An  answer  filed  on  the  morning  on  which  a  motion 
is  made  to  extend  the  common  injunction  is  too  late 
to  prevent  it  being  extended.  Tliompson  v.  Byron,  8 
Law  J.  Rep.  (n.s.)  Ch.  159 ;  2  Bea.  15., 

An  injunction  to  restrain  th^publication  and  sale 
of  a  book,  appearing  on  the  answer  and  affidavits  to 
contain  some  portion  of  matter  selected  and  copied 
from  a  prior  work,  continued  until  the  trial  of  an 
action  at  law  to  try  the  question  of  piracy.  Sweet  v. 
Shaw,  8  Law  J.  Rep.  (n.s.)  Ch.  216. 

An  injunction,  restraining  one  partner  from  the 
exclusive  use  of  the  partnership  books,  continued 
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at  the  hearing,  although  the  paxtnenhip  had  then 
become  dissolved  by  effluxion  of  time.  Taylor  v. 
Davis,  7  Law  J.  Rep.  (n.s.)  Ch,  179. 

Exceptions  taken  to  an  answer  were  allowed, 
whereupon  the  plaintiff  amended  his  bill,  and  ob- 
tained an  order,  that  the  defendant  should  answer 
the  exceptions  and  amendments  at  the  same  time. 
The  plaintiff)  on  the  allowance  of  the  exceptions,  ob- 
tained the  usual  order  for  the  common  injunction, 
and  aflerwards  obtained  an  order  to  extend  the  com- 
mon injunction  to  stay  trial  until  answer: — The 
order  to  stay  trial  held  regular.  Simes  v.  Ihtff,  7 
Law  J.]lep.(N.s.)Ch.252;  8  Sim.  270. 

The  defendant  in  an  action  at  law  brought  by  the 
public  officer  of  a  joint-stock  banking  company, 
filed  a  bill  of  discovery  against  such  officer  and  some 
of  the  directors.  The  common  injunction  having 
been  obtained  against  the  latter  for  want  of  ap- 
pearance, a  motion  to  extend  the  injunction  to  stay 
the  trial  was  refused,  as  the  common  injunction  had 
not  been  obtained  against  the  public  officer,  the 
plaintiff  at  law.    r^orpc  v.  Hughes,  3  M.  &  Cr.  742. 

(D)  Breach  of. 

Where  an  injunction  has  been  served  on  a  person, 
restraining  him  from  doing  a  certain  act,  and  that  act 
is  afterwards  done  in  his  presence,  and  under  such 
circumstances  that  he  will  be  considered  as  aiding 
and  abetting  it,  the  Court  will  commit  such  person 
for  a  breach  of  the  injunction,  although  he  was  not 
personally  actively  engaged  in  doing  the  act  pro- 
nibited,  nor  had  employed  or  procured  the  parties 
who  were  the  actors.  St.  John*s  College  v.  Carter,  8 
Law  J.  Rep.(N.8.)Ch.  218. 

On  an  mterlocutory  application,  an  injunction 
was  granted,  which  determined  the  principal  sub- 
ject of  dispute  between  the  parties.  The  Court  held, 
that  the  plaintiff  was  not  justified  in  afterwards  pro- 
ceeding in  the  cause  for  the  costs  only,  and  gave 
him  no  costs  subsequent  to  that  time.  Taylor  v. 
iMuiSf  7  Law  J.Ilep.  (n.8.)  Ch.  179. 

(E)  Dissolving. 

The  plaintiff  at  law  obtained  a  verdict,  pending  a 
common  injunction,  which  stayed  execution  only, 
and  not  the  trial.  The  cause  afterwards  came  on  in 
equity  : — Held,  first,  that  this  Court  would  deal  with 
the  judgment  according  to  the  equitable  grounds 
amH'ariitg  at  the  hearing ;  and,  secondly,  the  equity 
alh'^t'd  by  the  plaintiff  being  equally  available  for 
hi«  (iiffenccto  the  action  at  law,  that  the  Court  could 
Ui*t  (nttrfere  with  the  judgment:  but  the  Court dis- 
mikM'd  the  bill,  with  costs,  and  dissolved  the  in- 
junction. Butts  V.  Matthews,  5  Law  J.  Rep.  (n.s.) 
Ch.  lU. 

An  injunction  having  been  obtained  ex  parte,  with 
constructive  notice  of  its  being  untenable,  the  Court, 
after  answer  filed,  dissolved  the  injunction,  and  gave 
costs  on  the  ground  of  such  notice.  Oreenwood  v. 
Bairstow,  6  Law  J.  Rep.  (n.s.)  Ch.  179. 

The  bill  stated,  that  the  inhabitants  of  Bilston 
were  entitled  to  elect  a  minister  to  a  chapel  there, 
within  the  jurisdiction  of  the  Dean  of  Windsor  and 
Wolverhampton,  and  that  the  custom  of  electing  a 
nniiiuU'r,  wlini  the  office  was  contested,  was  for  the 
^iftj  ti  i/>  hi*  takiMi  either  in  the  chapel  or  an  adjoin- 
iit^  »rh/x;|- house,  and  in  one  place  only,  and  in  the 
|//«  «•>  /ii  i'  of  iht*.  rliapelwardens,  who  were  to  provide 


a  parchment  roll,  duly  stamped,  for  each  candidate, 
on  which  the  voters  entered  their  names  in  their 
own  writing,  with  a  seal  on  the  same  line  with  every 
name  ;  that  the  poll  was  kept  open  for  an  indefinite 
time,  and  that  the  roll  of  tfie  successful  candidate 
was  signed  at  the  foot  of  it  by  the  wardens,  and  at- 
tested by  two  witnesses,  and  then  formed  the  official 
instrument  of  nomination ;  that  an  election  had  lately 
taken  place,  in  which  the  wardens  appointed  four 
polling  places,  of  which  the  school-house  was  one; 
that  the  names  of  the  voters  were  entered  in  polling 
books  by  assessors,  appointed  by  tlie  wardens ;  that 
there  were  no  parchment  rolls  *,  that  the  poll  was 
kept  open  for  five  days  only,  and  that  the  result  of 
the  election  was  reported  to  the  Dean  of  Windsor, 
by  a  letter  signed  by  the  wardens  only,  and  unat- 
tested. 

On  a  motion  to  dissolve  an  injunction,  which  had 
been  obtained  ex  parte,  to  restrain  the  Dean  of  Wind- 
sor from  licensing  the  minister,  whose  name  had 
been  so  returned  by  the  chapel  wardens — ^when  it 
appeared,  that  the  mode  in  which  the  election  was 
taken,  had  been  previously  agreed  on  by  the  can- 
didates, and  approved  of  by  a  resolution  at  a  public 
vestry  meeting  of  tlie  voters,  and  that  nearly  all  the 
voters  polled, — the  injunction  was  dissolved  with 
costs.  Dawes  v.  Banks,  5  Law  J.  Rep.  (n.s,)  Ch.  27*. 

The  plaintiffmay  shew  exceptions  for  cause  against 
dissolving  the  common  injunction,  although  he  may 
have  given  notice  of  shewing  cause  on  the  merits ; 
and  it  will  be  sufficient  if  the  exceptions  are  filed 
before  cause  is  actually  shewn.  Wilkinson  v.  L*Eam- 
gier,  2  Y.  &  C.  863. 

An  order  for  an  ex  parte  injunction,  made  after 
the  appearance  of  the  defendant,  without  that  fact 
being  represented  to  the  Court,  will  be  discharged. 
Randall  v.  Commercial  Railway  Competny,  8  Law  J. 
Rep.  (N.s.)  Ch.  252. 

Where  an  injunction  has  been  obtained  to  restrain 
an  action  brought  by  a  cestui  que  trust,  in  the  name 
of  his  trustee,  a  special  application  may  be  made  to 
dissolve  it;  and  it  is  not  necessary  to  obtain  an  order 
nut,  and  then  to  move  to  make  it  absolute.  Sharp- 
ley  v.  Perring,  8  Sim.  600. 

An  order  nisi  for  dissolving  the  common  injunc- 
tion on  merely  filing  a  plea,  cannot  be  obtained. 
Wroe  V.  Clayton,  8  Law  J.  Rep.  (n.s.)  Ch.  356  ;  10 
Sim.  185. 

An  ex  parte  injunction  had  been  obtained,  to  stay 
an  action  to  which  the  plaintiffs  in  equity  stated,  in 
their  bill,  they  had  no  defence  at  law ;  and  there 
was  not  sufficient  time  for  the  defendants  to  npwve 
to  dissolve  it  before  the  day  of  the  trial.  It  ap- 
peared afterwards,  that  the  injunction  had  improperly 
issued,  but  without  any  misrepresentations  as  to  the 
facts  as  contained  in  the  plaintiff's  affidavits.  The 
injunction  was  dissolved,  with  costs ;  but  it  was  held, 
reversing  an  order  of  the  Court  below,  that  the  Court 
had  no  power,  on  motion  by  the  defendant,  to  order 
the  plaintifi%  to  give  judgment  in  the  action.  Broum 
V.  Newall,  6  Law  J.  Rep.  (n.b.)  Ch.  348;  2  M.  &  Cr. 
568. 

Where  the  bill  is  amended  after  the  common 
injunction  has  been  obtained,  the  defendant  may, 
before  answer,  move  to  dissolve  the  injunction  on 
the  case  shewn  by  the  amended  bill.  2nd  Order  of 
9th  May,  1839;  8  Law  J.  Rep.  (n.s.)  Ch.  273;  1  Bea. 
1  A,. 
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An  injunction  being  obtained  ex  parte  to  restrain 
the  publication  of  a  work  by  a  defendant, — the  de- 
fendant, who  claimed  a  property  in,  and  a  right  to 
proceed  with  the  publication,  subsequently  became 
bankrupt : — Held,  that  a  motion  to  dissolve  the  in- 
junction might  be  made  on  behalf  of  the  defendant, 
without  his  assignees  being  made  parties.  M*Beath 
r.  Ravenscro/tt  8  Law  J.  Kep.  (n.s.)  Clu  208. 

If  the  defendant  ia  guilty  of  delay  in  moving  to 
dissolve  an  injunction  granted  against  him,  the 
Court  will  not  assist  him,  by  compelling  the  plain- 
tiff to  try  an  action  to  establish  the  plaintiff's  right, 
at  a  very  early  period,  which  would  be  inconvenient 
to  the  plaintiff  Bickford  v.  Skewes,  8  Law  J.  Kep. 
(n.8.)  Ch.  188. 

An  order  nui  to  dissolve  the  common  injunction, 
after  publication  of  the  evidence  in  the  cause,  is 
irregular.  Bamett  v.  Moie^  6  Law  J.  Rep.  (n.s.)  Ch. 
214;   IK.  645. 

In  cases  of  injunction,  the  Court  exercises  a  dis- 
cretion ;  so  that  where  the  effect  of  continuing  an 
injunction  would  have  been  to  exclude  a  question  on 
a  doubtful  statute  from  ever  being  discussed,  and 
no  apparent  danger  to  the  property  was  shewn,  the 
Court  dissolved  the  injunction. 

It  is  an  established  rule,  that  where  a  party  obtains 
an  ex  parte  idjunction  by  misrepresenting  the  facts 
of  the  case,  he  shall  not  afterwards  be  permitted  to 
support  the  injunction,  by  shewing  another  state  of 
circumstances  in  which  he  would  be  entitled  to  it. 
Attorney  General  v.  Liverpool  {Corporation)  or  Aspi- 
nall,  7  Law  J.  Rep.  (n.s.)  Ch.  51 ;  2  M.  &  Cr.  613. 

The  plaintiff  has  a  right  to  inspect  documents  ad- 
mitted by  the  defendant's  answer  to  be  in  his  pos- 
session, before  the  dissolution  of  a  special  injunction. 
Walker  v.  Corke,  8  Law  J.  Rep.  (n.s.)  Ex.  Eq.  56 ;  3 
Y.  &  C.  276. 

One  of  two  co-plaintiffs  in  an  action  at  law  having 
put  in  his  answer  to  a  bill  on  which  the  common  in- 
junction had  been  obtained,  moved  to  dissolve  the 
injunction;  the  motion  was  ordered  to  stand  over  till 
his  co-plaintiff  at  law  had  put  in  his  answer,  though 
his  name  was  used  in  the  action  only  for  confor- 
mity sake,  and  without  his  concurrence.  Nanney  v. 
roK^Aon,  8  Sim.  439. 

Thirty  years  since  a  decree  was  made,  by  which 
an  account  was  directed  to  be  taken  of  a  testator's 
personal  estate,  and  of  testamentary  expenses,  as 
well  as  an  injunction  granted  to  restrain  the  bank 
from  permitting  the  transfer  of  a  small  sum  of  stock 
belonging  to  the  testator's  estate,  but  no  further  pro- 
ceedings were  had  in  the  suit  Upon  petition  by 
the  only  party  now  interested,  the  Court  dissolved 
the  injunction,  so  that  an  immediate  transfer  of  the 
stock  might  be  made  to  the  petitioners,  without 
carrying  the  suit  any  further.  De  Beaufort  v, 
Arcftdeacon,  5  Law  J.  Rep.  (n.s.)  Bil,  Eq.  72 ;  1  Y. 
&  C.  549. 

If  the  facts,  stated  as  leading  to  the  inference  of 
the  death  of  a  defendant,  who  has  not  answered  to  a 
bill  to  restrain  proceedings  at  law,  are  qualified  by 
the  facts  stated  in  an  affidavit  in  opposition,  so  that 
it  is  doubtful  whether  a  jury,  weighing  the  evidence 
on  both  sides,  would  come  to  the  conclusion  that  he 
is  dead,  the  Court  will  not  dissolve  the  common  in- 
junction as  against  that  defendant.  Janson  v.  Solar te, 
6  Law  J.  Rep.  (n.s.)  Ex.  Eq.  75 ;  2  Y.  &  C.  127, 


An  action  having  been  brought  for  wages  by  a 
toller  or  agent  of  tin  mines,  against  his  principal, 
the  lessee  of  the  mines,  a  bill  for  an  account,  and  an 
injunction  to  restrain  the  action,  was  filed  by  the 
defendant  at  law.  After  answer  put  in,  admitting 
unadjusted  accounts,  the  Court  refused,  on  motion, 
to  dissolve  the  injunction,  as  the  question  might  be 
decided,  and  the  accounts  taken,  in  a  court  of  equity. 
Crease  v.  Penpr€ue,  7  Law  J.  Rep.  (n.s.)  Ex.  Eq.  8. 

(F)  Practice. 

The  10th  Order  of  1833  does  not  apply  to  an 
amended  bill ;  and  therefore,  where  a  bill  has  been 
amended,  the  plaintiff  is  not  entitled  to  the  common 
injunction  in  default  of  answer,  &c.,  at  the  expir- 
ation of  eight  days  from  appearance,  but  must  wait 
until  the  expiration  of  five  weeks  in  a  town  cause, 
and  eight  weeks  in  a  country  cause.  Lee  v.  Ravetu- 
cro/ty  5  Law  J.  Rep.  (n.s.)  Ch.  132j  6  Sim.  474. 

The  eight  days  mentioned  in  the  10th  Order(1833) 
not  having  expired,  the  plaintiff  was  not  in  a  condi- 
tion to  move  for  the  common  injunction  on  the  seal 
day.  The  eight  days,  however,  elapsed  during  tlie 
continuance  of  the  same  seal,  and  he  then  obtained 
the  common  injunction : — Held,  regular. 

"Whether  the  common  injunction  can  be  obtained 
on  any  day  out  of  tenn,  except  on  seal  days  and  the 
days  on  which  the  seals  are  continued,  quare. 
Brier  ley  v.  Walmesleyt  5  Law  J.  Rep.  (N.s.)  Ch.  151 ; 
1  K.  141. 

After  an  injunction  has  been  granted,  or  conti- 
nued upon  the  merits,  the  amendment  of  the  bill 
does  not  prejudice  the  injunction;  and  a  special 
motion  to  tlie  Court  for  leave  to  amend  in  such  a 
case  is  unnecessary  and  improper.  Woodroffe  v. 
Daniel,  8  Law  J.  Rep.  (n.s.)  Ch.  16  ;  9  Sim.  410. 

The  Court  will  not  alter  its  practice  as  to  grant- 
ing injunctions,  notwithstanding  the  greater  rapidity 
of  proceedings  at  law  in  consequence  of  the  new 
rules  of  1834.     Bailey  v.  Weston,  7  Sim.  666. 

Pending  a  notice  of  motion  for  an  injunction  to 
stay  an  action,  the  plaintiff  amended  his  bill  under 
an  order  as  of  course : — Held,  that  he  had  waived 
his  prior  notice.     Martin  v.  Fust,  8  Sim.  1 99. 

The  plaintiff  applied  for  a  special  ifljunction,  ex 
parte,  but  the  Court  required  him  to  give  notice  of 
the  motion.  After  service  of  the  notice,  but  before 
the  day  mentioned  in  it  arrived,  the  answer  was 
filed.  On  the  motion  being  renewed,  affidavits  filed 
with  a  view  to  the  ex  parte  application  were  allowed 
to  be  read.     Atkinson  v.  Kemble,  7  Sim.  638. 

An  order  nisi  to  dissolve  the  common  injunction 
obtained  after  exceptions  to  the  answer  have  been 
filed,  is  irregular.  Howes  v.  Howes,  8  Law  J.  Rep. 
(n.s.)  Ch.  160;  lBea.197. 

A  special  injunction  had  been  obtained  against 
four  defendants,  who  were  co-partners,  to  restrain 
them  from  doing  an  act  jointly ;  three  of  the  defen- 
dants had  answered,  but  the  fourth  had  not : — Held, 
that  the  plaintiff  might  read  affidavits  in  opposi- 
tion to  a  motion  by  the  three  to  dissolve  the  injunc- 
tion against  the  four.  Nayhr  v.  Wellington,  8  Sim. 
896. 

Where  there  is  any  doubt  as  to  the  exclusive 
legal  title  of  a  party  claiming  an  injunction  in  aid 
of  that  legal  title,  the  Court  will  not  exercise  juris- 
diction without  giving  an  opportunity  of  trying  the 
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legal  title  by  proceeding  at  law.  BramwtU  v.  Bal- 
comb,  S  M.&Cr.  737. 

Under  special  circumstances,  an  injunction  was 
granted  against  a  defendant  on  the  application  of  a 
co-defendant  Edgecumhe  v.  Carpenter,  8  Law  J. 
Rep.  (n.8.)  Ch.  17  ;  1  Bea.  171. 

Where  an  injunction  is  granted,  restraining  the 

{>ublication  and  sale  of  a  work,  pending  a  trial  at 
aw  to  determine  the  question  of  alleged  piracy,  it 
is  not  necessary  that  the  order  should  specify  the 
particular  articles  alleged  to  have  been  pirated,  al- 
though the  plaintiffs  do  not  claim  a  copyright  in  the 
whole  of  the  articles  contained  in  their  publication ; 
it  being  admitted,  that  some  of  the  articles  in  the  two 
works  had  been  derived  from  a  source  common  both 
to  the  plaintifiB  and  defendants  :  nor  are  the  plain- 
tills  in  such  a  case,  in  order  to  support  the  injunc- 
tion, bound  to  specify  particularly  in  what  articles 
they  claim  the  copyright  Sweet  v.  Maugham,  9  Law 
J.  Rep.  (n.s.)  Ch.  323. 

Before  a  party  makes  an  application  to  the  Court 
for  its  interposition  by  injunction,  he  ought  to  make 
the  strictest  investigation  into  the  accuracy  of  the 
circumstances  stated  by  him.  Vandergucht  v.  De 
Blaquiere,  7  Law  J.  Rep.  (N.s.)  Ch.  270  j  8  Sim. 
315. 

A  defendant  in  equity,  who  is  the  plaintiff  at  law 
in  an  action,  restrained  by  the  common  injunction 
in  the  suit,  having  submitted  to  treat  the  case  as 
one  in  which  the  common  rules  of  practice,  as  to 
ii^  unctions,  are  applicable,  cannot,  near  the  time 
when  the  action  would  be  tried,  take  it  out  of  the 
common  rules  of  practice,  on  the  ground  that  the 
action  ought  not  to  have  been  originally  restrained 
by  the  order  in  the  suit.  Rawson  v.  Samuel,  8  Law 
J.  Rep.  (n.s.)  Ch.  71. 

A  motion  for  an  injunction  and  receiver  is  irre- 
gular, where  the  plaintiff  amends  his  bill  between  the 
time  of  giving  notice  of  moving  and  the  time  of 
bringing  on  the  motion.  Gouthwaite  y.  Ripon,  1 
Bea.  fA. 

An  injunction  to  restrain  pulling  down  houses 
was  granted  ex  parte,  after  appearance  by  the  defen- 
dant Petieu  V.  Eastern  Counties  Railway  Company, 
8  Law  J.  Rep.  (n.s.)  Ch.  209 ;  8  Sim.  483. 

Where  a  bill  is  filed  by  a  patentee  for  an  injunc- 
tion to  restrain  an  alleged  infringement  of  his 
})atent,  the  plaintiff  is  not  precluded  from  asking 
or  an  injunction  at  the  hearing,  by  the  fact  of  his 
not  having  applied  for  it  on  an  interlocutory  mo- 
tion, but  the  not  moving  for  the  injunction  imposes 
on  the  plaintiff,  in  such  a  case,  the  obligation  of 
making  out  a  clear  and  unexceptionable  title  at  the 
hearing;  and  if  he  fails  in  that,  and  has  not  pre- 
viouHly  obtained  an  injunction,  he  will  not  be  al- 
lowed to  use  the  facts  proved  in  the  cause  as  evi- 
di-nce  of  a  primd  facie  case,  giving  him  a  right  to 
further  time  for  the  purpose  of  enabling  him  to 
entablihh  more  satisfactorily  his  legal  title. 

A  patentee  brought  the  cause  to  a  hearing,  with- 
out having  previously  moved  for  an  injunction ;  and 
tlu'  Court,  being  of  opinion,  that  on  the  evidence 
tln'H  produced  an  injunction  would  not  have  been 
^iraitUt]  on  an  interlocutory  application,  refused  to 
#-r.tj'ri;iiii  the  hill  to  give  the  patentee  an  opportunity 
tA  t  Atiihiinliing  his  right,  and  dismissed  it  with  costs. 
/////////v  Spoil  in  woodr,  1  Bea.  382. 


INNKEEPER. 

An  innkeeper  cannot  take  a  coat  off  the  back  of 
his  guest,  as  a  security  for  a  bill  which  he  reftiseB 
to  pay.  Tunbotf  or  Sunbolf  r.  Atford,  7  Law  J.  Rep. 
(n.s.)  Exch.  60 ;  3  M.  &  W.  248. 

An  innkeeper  is  not  liable  in  trover  for  the  loss 
of  articles  deposited  in  his  house  for  the  purpose  of 
being  forwarded  by  a  carrier.  WilUams  v.  Gesse,  S 
Bing.  N.C.  849  ;  5  Sc.  56 ;  7  C.  &  P.  777. 

The  penalty  given  by  the  25  Geo.  2,  c  36,  s.  2,  for 
keeping  an  unlicensed  place  of  entertainment,  at- 
taches only  in  cases  where  the  place  is  kept  open 
for  the  purpose,  with  the  knowledge  of  the  owner. 
It  need  not  be  exclusively  appropriated  to  that  pur- 
pose :  it  is  enough  if  that  be  one  of  the  purposes  for 
which  it  is  kept ;  and  it  is  immaterial  whether  the 
owner  derive  any  benefit  fh>m  the  entertainments. 
All  these  questions  are,  however,  questions  of  fact 
for  the  determination  of  a  jury.  Marks  v.  Benjamsm^ 
9  Law  J.  Rep.  (n.s.)  M.C.  20 ;  5  M.  &  W.  565 ;  2 
M.  &  R  225. 


INQUESTS. 

Payment  of  the  expenses  of  holding  coroners' 
inquests  provided  for  by  1  Vict  c  68 ;  15  Law  J. 
Stat  132. 

The  attendance  and  remuneration  of  medical  wit- 
nesses at  coroners'  inquests,  provided  for  by  6  &  7 
Will.  4,  c.  89 ;  14  Law  J.  Sut  App.  38. 


INQUISITION. 
[See  Cektiobari.] 

Where  trustees  of  a  harbour  had  procured  an 
assessment  by  a  jury,  of  damages,  for  land  which 
they  had  taken  for  the  purposes  of  their  local  act, 
the  Court  refused  a  certiorari  on  their  behalf  to 
4)riDg  up  the  inquisition  to  be  quashed  for  defects 
alleged  to  be  apparent  thereon. 

The  trustees  were  empowered  to  issue  their  war- 
rant to  the  sheriff  to  impanel  a  jury,  when  a  differ- 
ence or  dispute  arose  between  them  and  any  owner 
or  proprietor  of  land,  or  when  the  owner  neglected 
or  refused  to  treat  with  them.  The  inquisitiGn  did 
not  state  that  either  of  these  had  occurred,  but  stated 
simply,  that  the  parties  appeared  by  their  counseL 
SembU,  that  the  inquisition  was  sufiScient 

It  was  enacted  by  the  act,  that  the  company 
should  pay  the  costs  of  the  inquisition,  if  the  verdict 
were  for  a  greater  or  the  same  sum  as  they  had 
offered ;  if  for  a  less,  then  in  equal  proportions  by 
each  party ;  and  the  costs  in  the  former  event  were 
to  be  recovered  by  a  distress  warrant,  to  be  issued 
by  a  Justice  of  tne  Peace : — Held,  that  it  was  not 
necessary  to  be  stated  in  the  inquisition  that  the 
verdict  was  for  a  greater  or  a  less  sum.  Regina  v. 
Trustees  of  Swansea  Harbour,  8  Law  J.  Rep.  (na) 
Q.B.  69;  8Ad.&£.439;  1P.&D.512. 


INSANE  PERSONS. 
[See  Lunatic] 


INSOLVENT  DEBTOR. 
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INSOLVENT  DEBTOR. 

[See  Bankrupt.] 

A)  Assignment. 

B)  Assignees. 
,C)  Schedule. 

(D)  Fraudulent  Prbfsrsncb  and  volun- 

tary CONYETANCE. 

(E)  Discharge. 

ia)  In  generoL 
b)   Under  48  Geo,  3.  e.  123. 

(F)  Practice,  Pleading,  and  Evidence. 

(G)  Meaning  of  the  word  Insolvent. 


The  laws  for  the  relief  of  insolvent  debtors 
amended  by  1  &  2  Vict  c.  1 10 ;  16  Law  J.  Stat  App.  1. 

That  act  amended  by  2  &  3  Vict  c.  39 ;  17  Law  J. 
Stat  82. 

Acts  for  the  relief  of  insolvent  debtors  in  Ireland, 
continued  and  amended  by  3  &  4  Vict  c.  107;  18 
LawJ.  Stat  180. 

As  to  the  practice  of  the  Insolvent  Debtors  Court, 
see  title  Evidence,  Judicial  Proceedings. 

(A)  Assignment. 

A  bill  by  an  insolvent,  to  set  aside  ah  assignment 
by  his  assignee  of  his  interest  under  his  father's 
will,  stating  a  special  case  of  collusion  between  the 
assignee  and  die  executors,  is  not  demurrable. 
Barton  v.  Jayne^  7  Sim.  24. 

Where  a  person  has  twice  taken  the  benefit  of  the 
Insolvent  Debtors  Act,  a  chose  in  action,  to  which 
he  became  entitled  between  his  first  and  second 
insolvencies,  passes  to  the  assignees  under  the  second 
insolvency.     Curtis  y.  Sheffield,  8  Sim.  177. 

In  ejectment  by  the  assignee  of  an  insolvent, 
under  the  17th  section  of  32  Geo.  2,  c.  28  (the  Lords' 
Act),  the  production,  by  the  lessor  of  the  plainti£^  of 
the  assignment,  witnessed  by  the  Secondary,  is^uf- 
ficient  proof,  if  not  impeached  by  other  evidence,  of 
the  fact  of  such  assignment  having  been  duly  made; 
and  it  is  unnecessary  to  prove  any  preceding  rules 
or  orders.    - 

The  statute  requires  the  assignment  made  by  the 
insolvent  to  be  in  trust  for  the  creditor  or  creoitors 
who  shall  require  the  prisoner  to  be  brought  up, 
and  for  such  creditor  or  creditors  at  whose  suit  such 
prisoner  shall  be  charged  in  custody  or  in  execu- 
tion^^uid  who  shall,  by  any  memorandum  or  writing 
to  be  signed  by  any  such  creditor  or  creditors,  before 
any  such  conveyance  or  assignment  shall  be  made, 
consent  to  any  such  prisoner's  being  discharged. 
The  words  of  the  assignment,  in  this  case,  were 
more  general,  the  trusts  being  for  the  benefit  of  the 
lessor  of  the  plaintiff^  and  of  such  other  creditors  at 
whose  suit  the  insolvent  vr&&charged  or  detained  tnrtcf- 
tody  (omitting  the  words  **  who  shall,  by  any  memo- 
randum or  writing  to  be  signed  by  8Uchcreditor,"&c.): 
— Held,  that  such  variance  between  the  words  of  the 
assignment  and  the  statute  did  not  vitiate  the  assign- 
ment Held,  also,  that  an  objection  founded  upon 
the  insertion  in  the  assignment  of  the  words  '<  the 
estate,"  &c.  instead  of  **  my  estate,"  was  equally 
unimportant,  it  being  obviously  the  intention  of  the 
insolvent  to  pass  all  his  estate,  real  and  personal, 
and  the  act  directing  the  assignment  to  be  made  by 


a  short  indorsement f  so  that  extreme  particularity  and 
minuteness  were  not  required.  Doe  d.  Milbum  v. 
Payne  or  Edgar,  5  Law  J.  Rep.  (n.s.)  C.P.  S6;  2 
Bing.  N.C.391;  2Sc58U 

Where  an  insolvent  was  arrested  upon  the  5th  of 
November,  but  was  not  conveyed  to  prison  until  the 
12lh,  being  left  during  the  interval  in  the  care  of  a 
friend  of  the  officer,  and  a  sale  of  the  insolvent's 
effects,  under  a  Jleri  facias  took  place  between  the 
6th  and  12th  of  November: — Held,  that  the  arrest 
of  the  insolvent  upon  the  5th  was  not,  under  the 
circumstances,  such  a  commencement  of  his  impri- 
sonment as  rendered  the  execution  void  under  the 
84th  section  of  the  7  Geo.  4,  c.  57  (Insolvent  Debtors 
Act),  and  consequently,  that  the  defendant,  the 
execution  creditor,  was  entitled  to  retain  the  pro- 
ceeds of  the  sale.  Yap  v.  Harrington,  6  Law  J.  Rep. 
(n.s.)  C.P.  851 ;  3  Bing.  N.C.  907 ;  5  Sc.  105. 

An  action  for  money  had  and  received  is  not 
maintainable  by  the  assignee  of  an  insolvent  debtor, 
against  a  creditor,  for  the  amount  of  dividend  which 
he  has  received  from  a  bankrupt's  estate  under  a 
parol  assignment  of  such  dividend  to  satisfy  his 
debt,  made  bond  fide  by  the  insolvent  more  than  three 
months  before  the  commencement  of  imprisonment, 
with  the  knowledge  and  assent  of  the  solicitor  under 
the  bankruptcy.  Tibbitts  v.  Oeorge,  6  Law  J.  Rep. 
(n.s.)  K.B.  255 ;  5  Ad.  &  E.  107 ;  6  N.  &  M.  804. 

The  goods  of  a  woman,  married  to  and  living 
with  an  insolvent  as  his  wife,  he  having  a  former 
wife  living,  do  not  pass  to  his  assignees  (although 
such  goods  were  in  his  possession),  if  she  was  igno- 
rant of  the  former  marriage.  But  if  she  has  allowed 
liim  the  controul  and  management  of  her  property, 
after  discovery  of  the  former  marriage,  such  pro- 
perty passes  to  the  assignees.  Miller  v.  Demetz,  1  M. 
&R.479.  [Tindal] 

Under  stat  7  Geo.  4,  c.  57,  s.  19,  an  assignment  by 
the  provisional  assignee  to  the  creditor  assignee,  is 
valid,  if  it  pursue  the  form,  annexed  to  the  act,  for 
the  conveyance  by  the  insolvent  to  the  provisional 
assignee,  under  section  1 1. 

And  this,  independently  of  stat  1 1  Geo.  4.  &  1 
WilL  4,  c.  38,  passed  subsequently  to  the  execution 
of  the  assignment 

Supposing  it  necessary  to  resort  to  the  later  sta- 
tute, quare,  whether  evidence,  sufficient  to  go  to  a 
jury,  of  the  conveyance  having  been  made  *'in 
obedience  to  any  order"  of  the  Insolvent  Debtors 
Court,  be  given  by  producing  a  copy  of  the  coun- 
terpart, sealed  with  the  seal  of  that  Court,  and  cer- 
tified by  the  provisional  assignee,  such  counterpart 
reciting  that  the  conveyance  is  made  by  order  of  the 
Court — Semble,  per  Lord  Denman,  C.J.,  Littledale, 
J.  and  Williams,  J.,  that  it  is  not;  per  Coleridge,  J. 
that  it  is.  Doe  d.  Broughton  v.  Storey,  7  Law  J.  Rep. 
(n.s.)  as.  89;  7Ad.&£.909;  SN.&P.  106. 

(B)  Assignees. 

The  Court  has  no  jurisdiction  to  sustain  a  bill  by 
a  creditor  of  an  insolvent,  against  the  assignees 
under  the  insolvency,  and  other  persons,  to  compel 
the  defendants  to  carry  into  effect  an  arrangement 
made  by  the  assignees  for  the  sale  or  relinquishment 
of  estates  belonging  to  the  insolvent  and  his  wife,  in 
consideration  of  a  sum  of  money  to  be  paid  to  the 
assignees  for  the  benefit  of  the  creditors;  and  the 
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dcmuirer  of  the  assignees  to  sQch  s  bill  was  allowed. 
Yeweus  v.  Robinmm,  9  Law  J.  Rep.  (n.s.)  Ch.  82S. 

A  sale  of  aa  insoWeot  debtor's  real  estates  by  his 
assignees  by  private  contract,  after  an  unsuccessful 
attempt  to  sell  by  auction,  is  valid,  notwithstanding 
the  direction  contained  in  the  20th  section  of  the 
Insolvent  Debtors  Act,  for  the  sale  thereof  by  public 
aaction.  Mather  y.  Priestnuaij  7  Law  J.  Rep.  (n.b.) 
Ch.268;  9  Sim.  352. 

The  order  vesting  the  estate  and  e&cts  of  an 
insolvent  debtor  in  the  provisional  assignee,  under 
1  &2  Vict  c.  110,  vests  them  only  subject  to  such 
charges  as  they  are  liable  to  at  the  time  when  it  is 
made. 

Consequently,  where,  in  the  morning,  a  writ  of/. 
fa.  had  been  delivered  to  the  sheriff,  and  in  the  after- 
noon of  the  same  day  a  vesting  order  was  made,  it 
was  held,  on  an  issue  in  trover  under  the  Interpleader 
Act,  that  the  assignees  could  not  recover  the  goods 
from  the  execution  creditors ;  although  the  assignees 
had  taken  possession  in  the  morning  of  the  following 
day,  and  the  sheriff  did  not  seize  until  the  afltemoon 
of  iL  Woodland  v.  Fuller j  9  Law  J.  Rep.  (n.s.)  Q.B. 
181;   11  Ad.  &E.  859;  3  P.  &  D.  570. 

Under  the  1  Geo.  4,  c.  1 19,  s.  7,  the  assignment  by 
the  provisional  assignee  to  a  person  who  has  signi- 
fied his  acceptance  of  his  appointment  as  assignee, 
vests  the  property  in  him,  though  he  does  not  exe- 
cute the  asBigtmient  or  any  counterpart 

Upon  the  death  of  the  assignee  of  an  insolvent 
debtor,  the  estate,  including  terms  for  years,  of  the 
insolvent,  will  pass  to  the  executor  of  the  assignee. 
Abercrvmbie  v.  Hickman,  7  Law  J.  Rep.  (n.s.)  Q.B. 
2m  \  8  Ad.  &  £.  083  ;  3  N.  &  P.  670. 

To  a  declaration  in  sMSumpsit,  the  defendant 
pleaded,  that  ({fter  the  commencement  of  the  suit,  the 
plaintiff  became  insolvent,  and  executed  an  assign- 
ment to  a  provisional  assignee ;  and  the  replication 
stati'd,  that  the  provisional  assignee  had  notice  of 
the  suit,  and  permitted  it  to  be  carried  on  in  the 
name  of  the  plaintiff,  and  that  the  assignees,  subse- 
quently appointed,  olso  permitted  it  to  be  so  carried 
on  :~-ileld,  on  demurrer  to  the  replication,  that  the 
plea  was  a  good  defence  to  the  action.  Swann  v. 
Sutton,  8  Law  J.  Rep.  (n.s.)  Q.B.  289;  10  Ad.  &  E. 
023;  2  P.  &  1X533. 

A  bond  for  securing  an  annuity  is  not  "goods  and 
chattolH"  within  13  Kliz.  c.  5. 

J  S  ttNMiKnt'd  an  annuity  bond  to  trustees,  intrust 
for  bin  wift-  and  family,  and  in  the  event  of  the 
diTCHHc  of  his  child  and  grandchildren  without  issue, 
in  trust  for  hiniHilf,  his  executors,  administrators, 
and  ANMigns;  J  N  afterwards  became  insolvent,  and 
IiIm  vniiiU*  uttd  ellrctN  were  ashigned  under  theinsol- 
vint  act  (the  1  Cico.  4,  c.  119,  which  was  then  in 
force)  I  Held,  that  the  right  of  action  on  tha^nd 
did  lint  pMdii  to  the  ah>ignee,  the  contingency  in 
nucHllon  not  having  bnppcncd.  Sims  v,  Thomas,  9 
Law  .1.  Hen.  (N.H.)  aiJ.399|   12  Ad.  &  E.  536;  4 

All  liimdvcnt  debtor  axecuted  a  warrant  of  attor- 
IM'V,  nil  wbiib  Judgment  was  MJgned,  and  he  after- 
KNids  Weill  l«  iuImiii.  Subnequently,  his  goods  were 
SI  Utd  iind  unhl  uiider  a/./ri.  on  tlie  Judgment,  and 
lbi<  iiriM'eiiln  wcn»  niild  to  the  Judgment  creditors. 
Till.  Iii-i.lvi.iil  |irtltluhiid,  and  bis  etUrls  were  os- 
Klt/Mi'd  tiiidii  lliH  liiMdveiil  Dtibtors  Act,  7  deo.  4, 
I   /V/.     Mild,  Ibrtt  Ibe  M.iiMUw  might  recover  the 


proceeds  of  the  sale  from  the  judgment  creditors,  as 
money  had  and  received  to  the  use  of  the  assignee 
after  the  subscribing  of  the  petition,  on  section  84 
of  the  act  Gye  or  Guy  v.  HUchcock,  4  Ad.  flf  E.  84  j 
5  N.  &  M.  660. 

(C)  Schedule. 

A  discharge  of  an  insolvent  debtor  as  against  the 
holder  of  a  negotiable  security,  is  a  discharge  as 
against  all  other  parties  to  it,  though  not  named  in 
the  schedule.  Boy  dell  v.  Ckampneyt,  6  Law  J.  Rep. 
(N.S.)  Exch.  122 ;  2  M.  &  W.  433. 

If  an  insolvent  in  his  schedule  state  a  debt  due 
from  him  to  be  10/.,  and  it  is  in  fact  32/1 ;  whether 
such  a  mis-statement,  arising  from  mistake,  be  aided 
by  the  63rd  section  of  the  Insolvent  Debtors  Act, 
7  Geo.  4,  c.  57,  quart,  Lambert  v.  //afe,  9  C.  &  P. 
506.  [Parke] 

If  a  defendant,  taking  the  benefit  of  the  Insolvent 
Act,  the  7  Geo.  4,  c.  57,  inserts  in  his  schedule  the 
purchase-money  of  an  annuity,  as  well  as  the  annual 
amount  of  the  latter,  he  will  be  discharged  as  to  the 
arrears  of  that  annuity  4lue  at  the  time  of  making 
out  the  schedule,  although  they  have  been  omitted, 
if  such  omission  did  not  arise  from  an  intention  to 
mislead.     Jervis  v.  Jones,  4  Dowl.  P.C.  610. 

An  insolvent  debtor,  acquitted  on  a  former  in- 
dictment, for  omitting  goods  out  of  his  schedule^ 
may  be  again  indicted  for  omitting  other  goods  not 
specified  in  the  former  indictment;  but  such  a 
course  ought  not  to  be  taken  except  under  veiy 
peculiar  circumstances.  Rex  v.  Champueysi  2  M.  & 
R.  26.  [Patteson] 

(D)  Fraudulent  Preference  and  voluntary 

Conveyance. 

A  conveyance  of  property  by  an  insolvent  to  a 
creditor,  is  not  within  section  32  of  7  Gea  4,  c  57, 
if  tl^e  consideration  and  inducement  be  partly  an 
advance  of  money  then  made,  as  well  as  partly  the 
payment  of  an  antecedent  debt :  tecus,  where  the 
conveyance  is  made  solely  on  account  of  the  former 
debt,  although  there  is  a  further  advance  of  money. 

An  assignment  under  pressure  by  a  creditor,  for 
payment  of  his  debt,  is  not  voluntary  within  the 
act;  but,  if  given  spontaneously  to  secure  the  cre- 
ditor, it  is. 

A  conveyance  by  an  insolvent,  in  order  to  be 
fraudulent  and  void,  within  section  32,  against  his 
assignee,  must  have  been  made  within  three  months 
of  the  commencement  of  the  imprisonment  under 
which  the  assignee  is  appointed,  or  vrith  the  view 
and  intention  of  petitioning  the  Court  under  the 
act 

Mere  circumstances  of  suspicion  are  not  sufficient 
to  induce  the  Court  to  infer  fraud.  Margeretomy* 
Saxton,  5  Law  J.  Rep.  (n.s.)  Ex.  £q.  1 ;  1  Y.  &  C. 
525. 

The  defendant  delivered  to  A,  some  months  be- 
fore his  insolvency,  five  horses  to  be  used  in  a  stage 
coach,  of  which  he  had  two  only  renuuning  when 
he  went  to  prison,  the  three  others  having  died,  and 
A  having  bought  three  in  their  place.  On  the  day 
that  A  went  to  prison,  he  sent  a  note  authorizing 
the  delivery  of  the  two  original  hones  and  the  three 
new  ones  to  the  defendant     Any  two  of  them  were 
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worth  SOL  In  trorer  by  the  usignee  for  the  three 
horses,  the  defendant  pleaded  a  sale  of  the  five  ori- 
ginal horses  to  A,  and  an  agreement  that  the  defen- 
dant might  retake  them,  or  any  of  them,  at  any 
time,  if  any  part  of  the  price  was  unpaid,  and  that 
22/.  was  still  unpaid.  No  pressure  or  demand  from 
the  defendant  was  shewn : — Held,  that  there  was  no 
evidence  to  shew  that  there  had  been  a  bond  fide 
transfer  of  the  property  in  the  three  horses  subse- 
quently purchased  to  satisfy  the  debt  of  22/. ;  and 
that  if  there  was  any  transfer,  there  was  sufficient 
ftrimd  facie  evidence  that  it  was  voluntary,  within 
the  32nd  section  of  7  Geo.  4,  c.  57.  Bolton  v. 
Sherman,  6  Law  J.  Rep.  (n.8.)  Exch.  147 ;  2  M.  &  W. 
B95, 

Where  a  party,  in  insolvent  circumstances,  makes 
a  transfer  of  goods,  upon  the  bond  fide  request  of  a 
creditor,  it  is  not  a  voluntary  transfer  within  the 
Insolvent  Act  It  is  not  necessary,  in  order  to 
support  it,  that  it  should  have  been  made  in  conse- 
quence of  pressure  on  the  part  of  the  creditor,  or 
that  the  insolvent  expected  to  be  in  a  worse  condi- 
tion if  he  did  not  make  it.  Mo^g  v.  Baker,  8  Law 
J.  Rep.  (n.s.)  Exch.  55  ;  4  M.  &  W.  348. 

In  1835,  A  became  tenant  of  a  house  to  B,  who 
pat  fomiture  in  and  paid  for  it,  upon  an  arrange- 
ment then  made  that  A  should  execute  to  B  a  bill 
of  sale  of  the  furniture,  as  a  security  for  its  price. 
A  oflered  from  time  to  time  to  execute  this  security, 
but  it  was  not  done  till  the  12th  of  July  1 836.  The 
bill  of  sale  included  the  furniture  and  some  other 
goods  brought  upon  the  premises  after  the  first  ar- 
rangement Upon  the  24th  of  September  1836,  the 
furniture  and  goods  upon  the  premises  were  sold  by 
B  under  the  bill  of  sale.  On  the  80th  of  September 
1836,  A  was  arrested  by  his  creditors  and  went  to 
prison.  In  an  action  by  his  assignees  against  B, 
for  the  proceeds  of  the  sale,  imder  7  Geo.  4,  c.  57, 
8.  33 : — Held,  that  even  although  the  execution  of 
the  bill  of  sale  were  voluntary  on  the  part  of  A,  and 
made  within  three  months  of  his  imprisonment,  yet 
the  assignees  could  not  recover  the  value  of  the 
furniture,  which  had  been  specifically  appropriated 
as  a  security  in  equity  to  B,  at  the  time  it  was  paid 
for  by  him.  Mojig  v.  Baker,  7  Law  J.  Rep.  (x.s.) 
Exch.  94;  3M.&W.  195. 

An  insolvent  debtor,  after  his  imprisonment, 
without  any  pressure  or  new  consideration,  executed 
a  deed,  whereby  he  assigned  all  his  property  to 
trustees  for  the  benefit  of  all  his  creditors: — Held, 
that  it  was  fraudulent  within  the  7  Geo.  4,  c.  57,  s.  32, 
and  void.  Binns  v.  Towsey,  7  Law  J.  Rep.  (n.s.) 
aB.57;  7Ad.&E.869;  3N.&P.88. 

A  voluntary  conveyance  by  an  insolvent  debtor, 
executed  by  him  at  any  time  with  a  view  of  peti- 
tioning the  Insolvent  Debtors  Court  for  his  dis- 
charge, is  void  by  the  7  Geo.  4,  c.  57,  s.  32.  Becke 
V.  Smith,  6  Law  J.  Rep.  (x.s.)  Exch.  54;  2M.&W. 
191. 

A  being  in  difficulties,  and  having  had  actions 
commenced  against  him  by  some  of  his  creditors, 
applied  professionally  to  the  defendants,  who  were 
attomies,  on  the  14th  of  March  1837.  The  defen- 
dants attended  several  meetings  with  A  and  his 
creditors,  the  object  of  which  was  to  make  such  ar- 
rangements as  would  prevent  the  necessity  of  his 
taking  the  benefit  of  the  Insolvent  Act.  The  cre- 
ditors, who  had  commenced  actions,  were  still  press- 


ing them  on  to  judgment,  when  it  was  ultimately 
determined,  that  an  immediate  sale  of  A's  effect! 
should  take  place,  with  a  view  to  a  rateable  distri- 
bution of  his  property.  A  sale  accordingly  took 
place  on  the  12th  of  April,  and  previously  to  the  sale 
A  directed  the  auctioneer  to  obey  the  orders  of  the  de- 
fendants as  to  the  proceeds  of  tfie  sale,  who  directed 
him  to  pay  them  over  to  them,  wliich  he  accordingly 
did.  After  the  sale,  an  offer  was  made  to  the  cre- 
ditors, which  not  being  acceded  to  by  all,  A  then 
determined  to  take  the  benefit  of  the  Insovent  Debt- 
ors Act,  and  accordingly  surrendered  in  discharge 
of  his  bail,  and  went  to  prison  on  the  25th  of  April ; 
and,  on  the  27th,  petitioned  for  his  discharge, 
which  he  obtainedL  The  plaintifTs  were  appointed 
his  assignees.  The  defendants  retained  85/.  of  the 
money  they  received  to  satisfy  their  own  bill  of 
costs  against  the  insolvent  In  an  action  to  recover 
this  sum  as  money  had  and  received  to  the  use  of 
the  assignees, — Held,  that  this  was  not  a  voluntary 
transfer  or  delivery  by  the  insolvent  to  the  defen- 
dants, within  the  meaning  of  the  32nd  section  of  7 
Geo.  4,  c.  57.  Waintoright  v.  Clement,  8  Law  J.  Rep. 
(n.s.)  Exch.  25 ;  4  M.  &  W.  385. 

It  is  not  necessary,  in  order  to  support  a  convey- 
ance or  transfer  made  by  an  insolvent  trader  to  a 
creditor,  to  shew  that  it  was  made  in  consequence 
of  pressure  on  the  part  of  the  creditor:  in  order  to 
invalidate  it,  it  must  appear  to  have  originated  in 
the  voluntary  act  of  the  trader,  and  not  in  a  bond 
fide  application  by  the  creditor.  Doe  d.  Boydell  v. 
Giliett,  2  Cr.  M.  &  R.  579 ;  s.  c.  Doe  d.  Lamb  v.  Oil- 
lett,  IT.&G.  114. 

(E)  Discharge. 

{a)  In  generaL 

A  agreed  to  purchase  of  B  his  busineSvS,  on  the 
terms  of  paying  down  200/.,  and  a  further  sum  at  a 
future  day,  with  a  power  to  A  to  abandon  the  contract 
within  a  year  and  a  half,  upon  a  month's  notice  to 
B,  when  he  was  to  repay  A  50/.,  and  the  contract  to 
be  void.  Before  the  year  and  a  half  had  expired, 
B  became  insolvent,  and  was  discharged  under  the 
act.  After  his  insolvency,  and  within  the  specified 
time,  A  gave  notice  of  abandonment,  and  afterwards 
brought  an  action  against  B  for  the  50/.,  to  which 
he  pleaded  his  discharge: — Held,  that  this  plea 
was  no  bar  to  the  action,  as  this  was  not  a  debt  capa- 
ble of  being  ascertained  or  proved  under  7  Geo.  4, 
c.  57,  s.  51.  Brown  v.  Fleetwood,  8  Law  J.  Rep.  (n.s.) 
Exch.  169  ;  5  M.  &  W.  19. 

To  an  action  of  assumpsit,  the  plea  was,  a  dis- 
charge from  the  cause  of  action  imder  the  Insolvent 
Debtors  Act  Replication,  that  altliough  the  plain- 
tifl^  was  inserted  in  the  schedule  of  the  defendant, 
yet  that  he,  the  plaintiff,  did  not  have  any  notice  of 
the  filing  of  the  petition,  or  of  the  time  appointed 
for  the  hearing  upon  it : — Held,  bad  upon  demurrer, 
as  it  did  not  state  that  the  plaintiff  was  a  creditor 
to  the  amount  of  5/. ;  and  it  therefore  did  not  ap- 
pear that  he  was  entitled  to  notice,  under  the  42nd 
section  of  7  Geo.  4,  c.  57.  Troup  v.  Boffi,  7  Law  J. 
Rep.  (n.s.)  Exch.  156;  8  M.  &  W.  615. 

A  surety  in  a  joint  and  separate  warrant  of  attor- 
ney for  the  payment  of  an  annuity,  is  not  relieved 
from  his  responsibility  to  the  grantee,  by  the  dis- 
charge under  the  Insolvent  Debtors  Act  of  his 
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principal,  the  grantor,  there  being  no  clause  in  the 
Insolvent  Debtors  Act  similar  to  that  of  the  55th  of 
the  Bankrupt  Act,  for  the  protection  of  sureties. 
Hocken  v.  Broum,  7  Law  J.  R^p.  (n.s.)  C.P.  197  ;  4 
Bing.  N.C.400;  6  Sc.  194. 

The  Insolvent  Debtors  Act,  53  Geo.  3,  c.  163, 
does  not  keep  alive  a  debt  of  the  insolvent,  which 
would  otherwise  be  barred  by  the  Statute  of  Limit- 
ations. Brouming  v.  Paris,  8  Law  J.  Rep.  (n.s.) 
Exch.  222;  5M.&W.  117. 

The  discharge  of  a  principal  under  the  Insolvent 
Debtors  Act,  does  not  free  him  from  his  liability  to 
a  surety  for  his  payment  of  an  annuity  to  a  third 
party,  although  the  default  took  place  before  the 
insolvency  of  the  principal. 

Where  payments  have  been  made  by  the  defen- 
dant's trustees  to  the  plaintiff,  under  the  conditions 
of  a  deed,  such  payments  are  not  the  subject  of  set- 
off between  the  defendant  and  the  plaintiff.  Abbott 
V.  Bruerre,  9  Law  J.  Rep.  (n.s.)  C.P.  81;  5  Bing. 
N.C.  598;  7SC.753. 

A  defendant  who  had  taken  the  benefit  of  the  In- 
solvent Act,  the  7  Geo.  4,  c.  57,  induced  one  of  his 
creditors  to  give  him  fresh  credit,  by  executing  a 
warrant  of  attorney  for  the  old  and  the  new  debt : 
the  Court  set  aside  a  judgment  signed  on  that  war- 
rant to  the  extent  of  the  old  debt.  Smith  v.  Alexander, 
6  Dowl.  P.C.  13. 

An  attorney  is  entitled  to  recover  from  an  insol- 
vent, costs  incurred  in  endeavouring  to  sell  property 
of  the  latter,  while  he  is  in  prison,  and  talcing  the 
benefit  of  the  act,  if  done  bond  fide,  and  the  insol- 
vent has  derived  some  benefit  from  it  Tabram  v. 
Warren,  4  Dowl.  P.C.  545  ;  1  T,  &  G.  153. 

An  insolvent  debtor  was  remanded  for  six  months 
at  the  suit  of  G.  Before  the  six  months  had  elapsed 
he  was  discharged,  upon  his  giving  the  attorney  for 
G  a  bill  of  exchange,  for  part  of  G's  debt,  and  an 
I.  O.  U.  for  the  costs  of  the  action : — Held,  as  to  the 
bill  of  exchange,  that  it  was  a  new  security  for  the 
old  debt ;  and  as  to  the  I.  O.  U.,  that  the  costs  being 
a  debt  due  to  G,  and  not  to  the  attorney,  that  also 
was  a  new  security  for  a  debt  barred  by  the  statute ; 
therefore,  that  no  action  could  be  maintained.  Ash- 
ley V.  Killick,  9  Law  J.  Rep.  (n.s.)  Exch.  34 ;  5  M.  & 
W.  509. 

The  defendant  petitioned  for  his  discharge  under 
the  Act  for  the  relief  of  Insolvent  Debtors,  and,  upon 
being  brought  up,  was  discharged  upon  the  1 2th  of 
May,  as  to  all  debts  except  the  plaintiff's  and  one 
other,  and  as  to  them,  after  he  had  been  in  custody 
sixteen  months.  The  plaintiff  had  not  then  com- 
menced any  action  against  him,  but  upon  the  same 
day  lodged  a  writ  of  detainer,  but  did  not  declare 
before  the  end  of  the  next  term : — Held,  that  section 
15  of  the  act  applied  to  actions  commenced  after 
the  adjudication,  as  well  as  to  those  commenced 
before,  and  that  the  defendant  was  not  supersede- 
able  under  the  rule  of  Trinity  term,  3  WUl.  4,  as 
the  plaintiff  was  not  bound  to  declare  before  the  end 
of  the  next  term  after  such  detainer.  Burrard  v. 
Botufield,  8  Law  J.  Rep.  (n.s.)  Exch.  3  ;  4  M.  &  W. 
368. 

Tlie  Court  for  the  relief  of  Insolvent  Debtors  had 
power  under  the  7  Geo.  4,  c.  57,  s.  10,  to  discharge 
</ut  tji  cuHt/idy,  a  prisoner  confined  upon  process  of 
i/uiUwry  for  a  debt  Regina  v.  Commissioners  of  the 
imWx^nt  Debtors  Court  in  re  Hamlin,  7  Law  J.  Rep. 


(n.s.)  as.  265 ;  3  N.&  p.  543;  i. c. Hdmiiii t. Cro«f- 

ley,  8  Ad.  &  E.  677. 

To  a  plea  that  the  defendant  was  duly  discharged 
under  tlie  Insolvent  Debtors  Act,  from  the  said  se- 
veral supposed  promises  and  causes  of  action,  a 
replication  alleging  that  the  plaintiff  did  not  at  any 
time  before  the  making  of  the  order  for  the  defen- 
dant's discharge,  have,  nor  was  he  served  with 
notice  of  the  filing  of  the  petition  and  schedule,  nor 
of  the  time  and  place  appointed  for  the  hearing,  &c., 
though  he,  the  plaintiff,  was  resident  ^-ithin  the 
United  Kingdom,  and  could  and  might  have  been 
served  with  such  notice : — Held,  bad.  Read  or  Reid 
V.  Croft,  8  Law  J.  Rep.  (n.s.)  C.P.  22 ;  5  Bing.  N.C. 
68 ;  6  Sc.  770. 

The  defendant  made  and  indorsed  a  bill  of  ex- 
change to  the  pluntiff  for  11/.  14j.  6<i  Defendant 
was  afterwards  discharged  under  the  Insolvent  Act 
After  his  discharge  the  plaintiff  made  a  bill  of  ex- 
change, which  was  accepted  by  the  defendant,  the 
consideration  for  which  was  the  above  sum  of 
11/.  14«.  6£/.,  and  a  sum  of  6/.  IOj.  due  from  the  de- 
fendant to  the  plaintifi^  for  goods  supplied  since  the 
discharge : — Held,  that  a  plea  of  discharge  under 
the  statute  7  Geo.  4,  c.  57,  s.  61,  was  improperly 
pleaded  to  the  whole  cause  of  action  in  respect  of  the 
bill,  as  it  was  only  an  answer  to  part  of  it,  namely, 
to  the  sum  of  11/.  14s.  6</.,  the  amount  of  the  old 
debt  Sherman  or  Sheerman  v.  Thompson,  9  Law  JT. 
Rep.  (n.s.)  aB.  205  ;  11  Ad.  &  E.  1027  ;  3  P.  &  D. 
656. 

An  action  brought  against  the  defendant  was  tried 
at  the  Sittings  after  Hilary  term,  and  a  verdict 
passed  against  him  with  31/.  damages.  Upon  the 
9th  of  March,  before  final  judgment  was  (Mr  could  be 
signed,  he  filed  his  petition  in  the  Insolvent  Debt- 
ors Court,  and  gave  the  plaintiffs  the  usual  notice 
of  his  intention,  required  by  the  statute,  and  in- 
serted them  in  his  schedule  as  creditors  for  Sl/.,the 
amount  of  the  damages,  and  200/.  for  the  supposed 
amount  of  the  costs  incurred  in  the  action.  The 
plaintiffs  signed  final  judgment  upon  the  20th  of 
April,  the  day  before  the  insolvent  was  heard  on  his 
petition  and  discharged  without  opposition.  Their 
costs  were  taxed  and  allowed  upon  tiie  1 5th  of  May, 
and  afterwards  they  took  the  defendant  in  execution 
for  damages  and  costs : — Held,  that  the  defendant 
was  entitled  to  his  discharge,  as  the  circumstances 
under  which  he  was  taken  in  execution  were  pro- 
vided for  by  the  50th  section  of  the  Insolvent  Debt- 
ors Act,  7  Geo.  4,  c.  57.  Goldsmid  v.  Lewis,  5  Law  J. 
Rep.  (n.s.)  C.P.  297  i  3  Bing.  N.C.  46 ;  SSc.S69. 

(b)   Under  the  ^  Geo.  S,c,  123, 

A  rule  absolute,  granted  in  the  first  instance  for 
the  discharge  under  the  Small  Debtors  Act  of  a  de- 
fendant in  ejectment,  where  notice  of  the  applica- 
tion had  been  given  to  only  one  of  two  lessors  of 
the  plaintiff,  the  other  having  no  interest,  and  it 
not  being  known  where  he  was  to  be  found.  Doe  d. 
Smith  V.  Pay  ton,  7  Dowl  P.C.  671. 

A  defendant  is  entitled  to  his  discharge  under  the 
48  Geo.  3,  c.  123,  although  he  may  have  been 
brought  up  under  the  Lords'  Act,  and  claimed  his 
sixty  days,  wliich  period  is  unexpired.  Fenner  v. 
Oxenham,  6  Dowl.  P.C.  766. 

It  seems  that  the  imprisonment  which  is  to  en > 


INSOLVENT  DEBTOR. 


?9r 


title  a  defendant  to  his  discharge  under  48  Geo.  S, 
c.  123,  must  be  immediately  previous  to  Uie  appli- 
cation.    Stubbing  r.  WOrath,  7  Dowl.  P.C.  828. 

Where  the  plaintiff  cannot  be  found,  a  defendant 
may  be  discharged  from  custody,  under  48  Gea  3, 
c  123,  s.  1,  on  notice  of  the  application  given  to  the 
plaintiffs  attorney.  MinshuU  y.  Soeme,  8  Law  J. 
Rep.  (v.8.)  £xch.44. 

A  defendant  who  has  lain  in  prison  twelve 
months,  upon  a  judgment  for  nominal  damages  and 
costs  in  an  action  of  ejectment,  is  entitled  to  be  dis- 
charged under  the  48  Geo.  3,  c.  123,  s.  1,  notwith- 
standing the  costs  exceed  20^  Doe  d.  Daffey  v.  5m- 
cfasr,3Bing.N.C.778;  4Sc.477;  5DowT.P.C.615. 

A  defendant  is  not  entitled  to  bis  discharge  under 
the  48  Geo.  3,  c.  123,  unless  he  has  been  confined 
for  the  twelve  months  within  the  walls  of  the  prison. 
Cfilbert  r.  Pope  or  Pope,  2  M.  &  W.  311 ;  5  DowL 
P.C.  449. 

It  is  no  objection  to  the  discharge  of  a  debtor, 
under  the  48  Geo.  3,  c.  123,  that  the  amount  of  the 
debt  for  which  he  is  in  execution  is  exactly  20L 
TkonuoH  V.  King,  4  DowL  P.C.  582. 

The  notice  of  an  application  under  the  48  Geo.  3, 
c.  123,  ought  to  be  served  on  the  plaintiff,  and  not 
his  attorney ;  but  if  it  is  not,  the  defendant  may,  on 
the  notice  being  disposed  o^  take  a  rule  nisi  for  his 
disdiaxge,  to  be  served  on  the  plaintiff.  Johnson  y. 
Butkdge,  5  DowL  P.C.  679 ;  and  Gordon  v.  Twiae^ 
4  Id.  560. 

In  otder  to  obtain  a  discharge  under  48  Geo.  3, 
c.  123,  it  is  not  sufficient  that  uie  notice  should  be 
left  "with  a  female  at  the  plaintiff's  residence." 
George  y.  Fry,  4  DowL  P.C.  273. 

The  notice  under  the  48  Geo.  3,  c.  123,  s.  1,  must 
be  served  on  the  plaintiff  himself  personally,  and  the 
latter  does  not  waive  the  objection  that  it  has  not 
been  so  served,  by  appearing  on  the  notice.  Bid'- 
dulph  T.  Gray,  5  DowL  P.C.  406. 

A  defendant  is  entitled  to  his  discharge  under  the 
48  Geo.  3,  c.  123,  although  he  has  been  out  occasion- 
ally on  day  rules  during  the  twelve  months.  Boughey 
V.  fPtfW,  4  DowL  P.C.  820. 

Where  a  defendant  seeks  to  obtain  his  discharge 
under  the  48  Gea  3,  c.  123,  the  plaintiff  being  dei^, 
be  must  serve  the  notice  on  the  personal  representa^ 
tiye  of  the  deceased,  or  shew  that  there  was  no  per- 
sonal representative,  before  a  notice  to  the  attorney 
of  the  plaintiff  will  be  considered  sufficient  Ex 
parte  Bicker,  4  DowL  P.C.  275. 

Where  a  defendant  has  remained  in  execution  for 
twelve  successive  calendar  months  for  a  debt  of  20^, 
and  If.  damages,  in  an  action  of  debt,  he  is  entitled 
to  his  discharge  under  the  48  Geo.  3,  c  123,  s.  1. 
Fegarty  r.  Smith,  4  DowL  P.C.  595. 

Where  a  defendant  is  in  custody  in  any  other 
prison  than  the  Fleet,  he  cannot  be  discharged  in  the 
Exchequer,  under  the  Small  Debtors  Act,  unless  a 
copy  of  the  causes  in  which  the  defendant  is  in  cus- 
tody has  been  procured  and  verified  by  the  proper 
officer. 

Such  a  motion  cannot  be  made  at  chambers. 
JS^iort  v.  WUliams,  4  DowL  P.C.  857 ;  1 T.  &  G.  231. 

A  person,  having  been  in  prison  twelve  months 
in  execution  on  a  judgment  for  a  debt  not  exceeding 
20^,  exclusive  of  costs,  was  disordered  in  mind,  and 
unable  to  transact  business.  His  wife  gave  notice 
to  the  plaintiff  that  she  should  apply  to  the  Court 
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for  his  discharge,  under  stat  48  Geo.  8,  c.  123 ;  and 
she  applied  accordingly.  Notices  had  been  given 
by  the  plaintiff  for  the  purpose  of  bringing  up  the 
defendant  under  the  compulsory  clause,  32  Geo.  2, 

c.  28,  s.  16;  but  no  account  had  been  obtained  from 
him.  Held,  that  the  Court  might  act  upon  the 
wife's  application,  and  discharge  the  prisoner.  Clay 
V.  Bowler,  5  Ad.  &  £.  400 ;  6  N.  &  M.  814. 

(F)  Practice,  Pleading,  and  Evidence. 

A  person  who  bad  taken  the  benefit  of  the  Insol- 
vent Debtors  Act,  died  some  years  afterwards, 
leaving  more  assets  than  were  required  for  the  pay- 
ment of  all  his  debts  contracted  subsequently  to  his 
insolvency : — Held,  that  the  balance  of  his  assets, 
after  paying  his  subsequently  contracted  debts,  was 
applicable,  under  the  direction  of  this  Court,  in 
payment  of  his  debts  due  at  the  time  of  his  insol- 
yency,  on  a  bill  filed  by  one  of  the  scheduled 
creditors,  without  the  previous  sanction  of  the  Insol- 
vent Debtors  Court  Ward  v.  Painter,  8  Law  J. 
Rep.  (n.8.)  Ch.295;  2Bea.85. 

An  assignment  by  an  insolvent  debtor  to  the  pro- 
visional assignee,  under  the  1  Geo.  4,  c.  1 19,  is  a 
proceeding  of  the  Court  as  soon  as  it  is  executed) 
and  a  copy  thereof,  sealed  with  the  seal  of  that  court, 
is  made  evidence  by  the  7  Geo.  4,  c.  57,  s.  76.    Doe 

d.  ElUs  V.  Hardy,  7  Law  J.  Rep.  (v.s.)  aB.  10 ;  6 
Ad.&£.335;  2N.&P.402. 

The  Court  of  Queen's  Bench  takes  judicial  notice 
of  the  seal  of  the  Insolvent  Debtors  Court  Doe  d. 
Duncan  v.  Edwards,  8  Law  J.  Rep.  (n.8.)  Q.B.  98 ; 
9Ad.&£.554;  1P.&D.408. 

The  writ  of  summons  need  not  be  sued  out,  nor 
application  made  to  a  Judge,  under  sections  2  &  3 
of  the  1  &  2  Vict  c.  1 10,  (the  act  for  abolishing  arrest 
upon  mesne  process,)  in  the  ease  of  a  remanded  in- 
aohfent,  as  by  the  85th  section  of  that  act  such  a 
case  is  not  within  its  operation.  A  writ  of  detainer 
may  be  lodged  against  him,  as  if  that  act  had  not 
passed.  Tumor  v.  Darnell,  9  Law  J.  Rep.  (n.8.) 
£xch.95;  5M.&W.28. 

The  declaration  in  debt  by  the  assignees  of  J  W  B, 
an  insolvent  debtor,  alleged,  that  the  defendant,  on 
&c.,  was  indebted  to  the  said  J  W  B  before  he  sub- 
scribed his  petition  and  executed  the  assignment,  in 
the  sum  of  20/.,  for  goods  sold  and  delivered  by  the 
said  J  W  B  b^ore  A«  became  insolvent,  and  alleged, 
that  the  money  was  to  have  been  paid  to  the  said 
J  W  B  before  he  became  insolvent ;  and  that,  by 
reason  of  that  sum  being  unpaid,  an  action  had  ac- 
crued to  the  plaintifiB,  his  assignees: — Held,  on 
special  demurrer,  to  be  sufficient  Fergusson  v. 
MitcheU,  5  Law  J.  Rep.  (n.s.)  £xch.  68 ;  2  Cr.  M.  & 
R.687;  IT.&G.  179;  4  DowL  P.C.  513. 

In  an  action  by  the  assignee  of  the  reversion,  for 
breaches  of  covenant  to  repair,  and  to  pay  rent,  the 
husband  of  a  woman,  to  whose  separate  use  the  lessor 
bequeathed  an  annuity,  and  charged  it,  inter  alia, 
upon  the  premises  demised  prior  to  the  assignment 
of  the  reversion,  is  a  competent  witness  for  such 
assignee.  Abererombie  v.  Hickman,  7  Law  J.  Rep. 
(n.8.)  aB.  269 ;  8Ad.&£.683;  3N.&P.676. 

Declarations  by  a  person  in  insolvent  circum- 
stances,  tendijig  to  shew  that  he  knew  of  his  insol- 
vency, are  admissible  for  that  purpose,  though  not 
accompanying  an  act  done,  if  the  fact  of  insolvency 
be  proved  aliunde, 
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Sttch  a  fact  should  properly  be  so  proved  before 
his  declarations  are  offered  in  evidence.  Semhle — 
per  Parke,  B.  Thomat  v.  Cmmellf  7  Law  J.  Rep. 
(N.8.)  Excfa.  306 ;  4  M.  &  W.  267. 

The  clause  in  sect  76  of  the  Insolvent  Debtors 
Act,  7  Geo.  4,  c.  57,  by  which  copies  of  the  assign- 
ment to  and  from  the  provisional  assisinee,  purport- 
ing to  be  duly  certificated  and  sealed,  are  made 
sufficient  evidence  of  such  assignments,  does  not 
apply  where  the  insolvent  has  petitioned,  and  his 
effects  have  been  assigned,  under  stat  63  Geo.  3, 
c  102.  Doe  d.  Tkre^aU  v.  Sellertt  6  Law  J.  Rep. 
(11.8.)  K.B.  135 ;  6  Ad.  &  £.  328. 

(G)  Meaning  of  the  word  Insolvent. 

A  and  B  contracted  that  A  should  purchase,  and 
B  should  sell,  all  the  salt  manufactured  by  B  at  his 
salt  works,  and  that  an  account  of  all  the  salt  sent 
from  the  works  should  be  forwarded  to  A,  and  that 
all  the  accounts  should  be  kept  open  for  A's  in- 
spection at  all  times.  The  agreement  was  to  con- 
tinue for  fourteen  years.  And  it  was  agreed,  thtU 
bankruptcy  or  insolvency  on  the  part  of  A  should  ter^ 
minate  the  contract: — Held,  that  the  word  "insol- 
vency" did  not  mean  the  taking  the  benefit  of  the 
Insolvent  Debtors  Act ;  but  that  A,  being  in  insol- 
vent circumstances,  and  unable  to  pay  his  debts, 
could  not  call  upon  B  to  supply  more  salt,  or  to 
allow  him  to  inspect  the  accounts.  Parker  v.  Got- 
eage,  6  Law  J.  Rep.  (n.s.)  Exch.  4 ;  2  Cr.  M.  &  R. 
617;  1T.&G.105. 

Where  a  warrant  of  attorney  had  been  executed, 
and  by  a  subsequent  agreement  it  was  agreed  not 
to  enter  up  judgment  until  a  certain  time,  unless, 
in  the  meantime,  the  defendant  should  ''have  be- 
come bankrupt  or  insolvent  :"r-Held,  that  the 
meaning  of  the  word  "insolvent"  could  not  be  re- 
strained to  the  taking  of  the  benefit  of  the  Insolvent 
Act ;  but  must  be  ti&en  to  mean  the  being  liable  to 
more  debts'  than  the  defendant  had  assets  to  pay 
with.  Biddlecombe  v.  Bond,  6  Law  J.  Rep.  (n.s.; 
K.B.47;  4Ad.&£.332;  5N.&M.62L 


INSPECTION. 

[See  Mandamus — Production  op  Deeds,  &c.^ 

Evidence.] 

In  an  action  for  work  and  labour,  a  Judge  has  no 
power  to  make  an  order  for  an  inspection  by  the 
plaintiff  or  his  witnesses,  of  work  done  upon  the 
defendant's  premises.  Turquand  v.  Strand  Union, 
9  Law  J.  Rep.  (n.s.)  Exch.  150 ;  8  Dowl.  P.C.  201. 
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(A)  Interest. 

H,  being  the  owner  of  two  ships,  the  JnUlope  and 
Maria,  trading  on  the  coast  of  Africa,  and  expected 
to  arrive  at  Liverpool,  agreed  verbally  to  sell  to  the 
plaintifis  200  tons  of  palm  oil,  100  tons  to  arrive  by 
the  Antelope  and  the  other  100  by  the  Maria,  The 
Antelope  afterwards  arrived,  having  on  board  100 
tons  of  palm  oil,  which  were  delivered  by  H  to  the 
plaintiiT.  The  Maria,  having  palm  oil  on  board, 
was  lost  by  perils  of  the  sea.  The  plaintifliB  having 
insured  the  100  tons  of  oil  on  board  the  Maria,  to- 
gether with  their  expected  profits  thereon: — Held, 
that  they  had  no  insurable  interest,  as  the  contract 
under  which  they  claimed  the  oil  was  incapable  of 
beinff  enforced.  Stochdaley.  Dunlop,  9  Law  J.  Rep. 
(n.s.)  Exch.  88  ;  6  M.  &  W.  224. 

A  third  party  entered  into  a  contract  with  J  ft 
Son,  at  Youghal,  in  Ireland,  for  a  certain  quantity 
of  oats,  to  be  delivered  at  Southampton,  by  the  South- 
ampton packet  He  then  apprised  the  plaintiff  of 
the  contract,  and  sold  him  the  oats,  to  be  delivered 
at  Portsmouth,  concealing  from  him  the  fact  that 
the  destination  of  the  packet  was  Southampton,  and 
that  she  would  not  go  to  Portsmouth.  The  plaintiff 
effected  an  insurance  accordingly.  The  oats  being 
shipped  at  Youghal  for  the  third  party,  he  infbnned 
the  plaintiff  of  the  circumstance,  and  also  that  the 
vessel  would  not  go  to  Portsmouth ;  and  upon  the 
plaintiff's  insisting  upon  the  delivery  there,  ac- 
cording to  his  contract,  the  third  party  sold  the  oats 
to  anoUier  person,  to  whom  he  assigned  the  invoice 
and  bill  of  lading.  Upon  a  total  loss,  it  was  held, 
that  the  plaintiff  had  such  insurable  interest  in  the 
oats  put  on  board  at  Youghal,  as  enabled  him  to 
recover  from  the  underwriter.  Sparket  ▼.  Marehali, 
6  Law  J.  Rep.  (n.8.)  C.P.  286  ;  2  Ring.  N.C.  761 ;  S 
Scl72. 

A  court  of  equity  will  not  entertain  a  bill  for  the 
delivery  up  of  a  policy  of  insurance  on  the  ground 
of  want  of  insuraole  interest  DetboroHgh  v.  CuT" 
lewis,  3  Y.  ft  C.  175. 

(B)  Voyage. 

The  onus  of  proving  deviation  lies  on  the  insurer. 
Franco  v.  Naiutch,  1 T.  ft  G.  401. 

An  insurance  was  made  on  the  goods  of  a  vessel 
at  and  from  Liverpool  to  any  port  or  ports,  place  or 
places  of  loading  and  trade,  on  the  coast  of  Africa 
and  African  islands,  during  her  stay  and  trade  on 
the  said  coast  and  islands,  and  at  and  from  thence  to 
her  port  or  ports  of  discharging  in  the  United  King- 
dom, with  leave  to  call  at  ail  ports  and  places  back- 
wards and  forwards,  and  forwards  and  backwards, 
without  being  deemed  any  deviation;  also,  with 
liberty  of  tranship  on  any  vessel  or  craft  in  the  same 
employ ;  with  an  agreement  that  the  vessel  might 
be  employed  or  used  as  a  tender  to  any  other  vessel 
or  ship  in  the  same  employ.  The  vessel  arrived  at 
Benin,  in  Africa^  and  stayed  there  thirteen  months, 
during  which  time  she  conveyed  goods  from  thence 
to  Camaroones,  and  put  them  on  board  a  vessel 
there;  and,  on  her  return  with  a  homeward  cargo, 
was  lost  In  an  action  against  the  underwriter, — 
Held,  that  the  learned  Judge  properly  directed  the 
jury  that  the  voyage  to  Camaroones  was  a  deviation, 
and  not  a  tendering  within  the  policy. — Held,  se- 
condly, that  it  was  a  fit  question  for  them»  whether 
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the  stay  at  Beuin  was  unreaaonable,  and  for  other 
purposes  than  those  mentioned  in  the  policy.  HtnuU' 
Um  V.  Sheddon,  7  Law  J.  Rep.  (n.s.)  Exch.  1 ;  3  M.  & 
W.49. 

(C)  Policy. 

A  policy  on  ''goods  valued  at  ],400A"  is  a  valned 
policy ;  without  stating  the  particulars  of  goods 
valued.     Frmco  y.  Nahuch,  1  T.  &  G.  401. 

A  policy  was  effected  on  a  ship  **  at  and  from  her 
port  of  lading  in  North  America  :*' — Held,  that  the 
word  port  must  be  taken  to  be  the  same  as  plaeep 
and  not  as  a  port  under  the  same  custom-house 
regulations;  and  that,  where  the  ship  began  to 
loaid  her  cargo  at  Cockaigne,  which  is  a  member 
of  the  port  of  St  John's,  as  far  as  custom-house  re- 
gulations are  concerned,  and  afterwards  went  to 
Bucktush  to  take  in  the  rest  of  her  cargo,  which  is 
also  a  member  of  the  same  port,  the  risk  com- 
menced at  her  first  port  of  lading,  Cockaigne,  and 
that  the  going  to  Bucktush  was  a  deviation. 

QiMere — on  whom  is  the  omu  probandi  of  sea- 
worthiness to  be  thrown,  on  the  insurer  or  under- 
writer 7 

Semble — ^At  all  events,  that  the  insurer  has  no 
occasion  to  prove  seaworthiness,  until  seaworthiness 
is  impeached  by  the  evidence  on  the  part  of  the  un- 
derwriter. 

Quare — ^whether  the  concealment  of  facts  relating 
to  ihe  subject-matter  of  a  warranty,  is  material,  so 
as  to  avoid  the  policy.  Brown  v.  Taylewr,  5  Law  J. 
Rep.  (N.S.)  ILB.  67 ;  4  Ad.  &  £.  241 ;  6  N.  &  M.  472. 

A  policy  of  insurance  on  ninety,  two  lasts  of  wheat 
contained  the  usual  memorandum,  **  Free  from  all 
average  on  com,  flour,  fish,  &c.  except  genera]  or 
the  ship  be  stranded.'*  The  ship,  laden  with  wheat 
in  the  bulk,  having  encountered  tempestuous  wea- 
ther, leaked  considerably,  and  the  sea  water  having 
found  its  way  into  the  wheat,  a  large  quantity  of 
wheat  was  pumped  out  mixed  with  water,  and  lost : 
— Held,  that  this  was  a  case  of  particular  average 
within  the  meaning  of  the  memorandum,  and  there- 
fore that  the  assui^  could  not  recover  against  the 
underwriters  the  value  of  the  wheat  so  pumped  out 
HUU  v.  London  Assurance  CorporaiioH,  9  Law  J.  Rep. 
(N.8.)  Exch.  25 ;  5  M.  &  W.  569. 

The  great  object  of  a  policy  of  insurance  on  a  ship 
is  to  indemnify  the  assured,  and  the  supposed  rule 
of  deducting  one-third  new  for  old,  after  the  first 
voyage,  has  grown  up  to  prevent  controversy. 

The  question  whether  a  ship  is  on  her  first  voyage, 
is  not  determined  by  the  policy. 

It  seems  that  it  would  be  better  that  a  time  de- 
pending on  the  age  of  the  ship  should  be  specified 
in  the  policy,  as  £be  time  from  which  the  deduction 
of  one-third  new  for  old  should  take  place,  instead 
of  its  depending  on  the  first  voyage.  Pirie  v.  Steele, 
8  C.  &  P.  200.  [Abinger] 

The  words  '*  perils  of  the  sea,"  in  a  policy  of  in- 
surance, are  terms  of  general  import,  upon  which 
the  Court  is  to  put  a  construction. 

In  a  case  where  it  is  suggested  on  the  one  side, 
that  the  loss  of  a  quantity  of  liquid  was  occasioned 
by  the  **  perils  of  the  sea,"  and  on  the  other  side  that 
it  was  leakage^  for  which  the  underwriters  were  not 
answerable,  witnesses  cannot  be  called  and  asked, 
Whether,  where  the  cargo  has  not  been  shifted,  nor 
the  casks  damaged,  the  running  out  of  the  liquid  is 


in  practice  considered  as  leakage,  or  as  a  loss  by  the 
^  perils  of  the  sea."  But  persons  skilled  in  naviga- 
tion may  be  asked — *'  Suppose  the  casks  have  not 
been  shifted  nor  damaged,  but  the  liquid  escape,  to 
what  do  you  attribute  it?" 

Whether  in  such  a  case  counsel  may  read  to  the 
jury  passages  from  books  on  insurance,  written  by- 
mercantile  men,  quare,  Crqfts  v.  Marshall,  7  C.  &  r. 
597.  [Denman] 

By  a  marriage  settlement,  some  shares  in  the 
London  Assurance  Company  were  settled  on  the 
husband  and  wife  for  their  lives,  and  after  their  deaths 
on  their  children ;  and  it  was  provided,  that  if  any 
bonus  should  be  given  by  way  of  increase  of  capitid 
of  the  trust-funds,  it  should  be  added  to  the  capital, 
but  if  it  should  be  given  by  way  of  interest  or  di- 
vidend, it  should  be  paid  to  the  person  entitled  to  re- 
ceive the  dividends  of  the  trust- funds  for  the  time 
being.  At  a  meeting  of  the  company,  the  usual 
dividend  of  1 L  per  share  was  voted,  and  it  was  re- 
solved that  a  certain  sum  should  be  taken  out  of  the 
profits  of  the  company  and  divided  amongst  the 
proprietors  in  proportion  to  their  shares: — Held, 
that  the  addition  made  in  pursuance  of  the  resolu- 
tion was  to  be  considered  as  part  of  the  capital  trust- 
fund.     Ward  V.  Combe,  7  Sim.  634. 

(D)  Repbkssntations  and  Concealment. 

Two  vessels  sailed  from  Malaga  for  London,  one, 
the  Fruiter,  on  the  9th  of  October,  the  other,  the 
King  George,  on  the  10th;  they  passed  through 
the  Straits  of  Gibraltar  in  company,  and  thus 
completed  the  more  dangerous  part  of  the  voyage. 
On  the  21  St,  the  Fruiter  saw  the  King  George  off 
Oporto,  and  arrived  in  the  port  of  London  on  the 
80th.  The  captain  communicated  the  fact  of  bis 
having  seen  the  King  George  off  Oporto  to  the  owner, 
who  effected  an  insurance  on  that  vessel  on  Novem- 
S,  without  informing  the  underwriters  of  that  fact : 
— Held,  in  an  action  on  the  policy,  that  it  was  a 
question  to  be  submitted  to  the  jury,  whether  that 
fact  did  increase  the  risk,  and  was,  under  the  cir- 
cumstances, material  to  be  communicated  to  the 
underwriters.  Westbury  v.  Jberdein,  6  Law  J.  Rep. 
(N.8.)  Exch.  88 ;  2  M.  &  W.  267. 

(E)  Loss. 

By  the  terms  of  a  policy  of  insurance,  the  plain- 
tiffs insured  a  cargo  of  linseed  cakes  from  G  to  R, 
including  risk  of  craft  to  and  from  the  ship.  The 
adventure  was,  as  usual,  to  begin  on  the  goods  and 
merchandize,  from  the  loading  thereof  on  board  the 
ship,  and  continue  until  the  ship  should  arrive  at  R, 
her  port  of  destination,  and  the  goods  there  should  be 
safely  landed  and  discharged.  The  linsasd  cakes 
were  free  of  particular  average,  unless  the  ship  should 
be  stranded.  The  vessel  arrived  at  the  port  of  desti- 
nation, and  the  linseed  cakes,  which  were  necessarily 
put  on  board  a  barge  or  lighter,  to  be  conveyed  to 
the  shore,  suffered  in  the  transit  a  particular  average 
loss,  by  ihe  stranding  of  the  lighter : — Held,  that 
the  insurer  was  not  liable  to  the  assured  for  such 
loss.  Hoffman  v.  Marshall,  5  Law  J.  Rep.  (n.s.)  C.P. 
70;  2Bing.N.C.888;  2Sc.659. 

An  insurance  was  effected  on  hides  from  a  port  in 
the  Pacific  Ocean  to  Bordeaux,  free  from  particular 
average,  unless  the  ship  were  stranded.  Upon  her 
voyage,  the  ship  was  driven  by  stress  of  weather  into 
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Rio  Janeiro,  where  the  hides  were  found  in  tnch  a 
■Ute  of  decay  from  the  leakage,  that  they  ooald  not 
possibly  reach  their  port  of  destination.  They  were 
accordingly  landed  and  sold  at  a  loss.  The  ship 
continued  her  voyage,  and  on  her  arrival  off  the 
French  coast,  was  stranded  in  the  Garonne : — Held, 
that  the  underwriters  were  liahle  as  for  a  total  loss, 
and  that  notice  of  abandonment  was  not  necessary. 
Rmuc  V.  Salvador  (in  error),  7  Law  J.  Rep.  (m.8.) 
Exch.  328 ;  8  Bing.  N.C.  266;  4  Sc  1. 

Apportionment  of  accidental  loss.  JZex  v.  Fcrty^ 
wte  Casks  of  Brandy,  3  Hag.  293. 

(F)    BOTTOMRT   BOKD. 

A  bottomry  bond  holder  had  advanced  money 
band/uie,  but  with  knowledge  of  a  previous  mortgage 
of  the  ship,  and  of  all  the  other  circumstances ;  the 
bond  was  executed  by  the  executor  of  a  deceased 
sole  owner,  who  had  already  made  the  necessary 
advances,  and  Who  had  himself  ample  credit,  and  by 
the  master  who  had  been  appointed  by  such  execu» 
tor ;  the  bond,  opposed  by  mortgagees,  pronounced 
against,  without  costs. 

Qiutre — ^whether,  if  the  proceeds  had  been  suffi. 
dent  to  satisfy  the  mortgage  and  the  bond,  such  bond 
would  not  have  been  good  as  against  the  executor. 
The  Dttnvegan  Castle,  3  Hag.  331. 

Of  two  bottomry  bonds  the  latter  has  a  priority. 
The  Eliza,  3  Hag.  87. 

The  owner  having  abandoned  a  substituted  master, 
whether  sppointed  by  the  underwriter's  agent,  or  by 
the  owner's  agent,  or  by  both,  not  appearing,  gives  a 
bottomry  bond  to  a  holder  of  a  coUateral  security. 
Bond  sustained. 

Quare — whether,  if  a  substituted  master  were  ap- 
pointed by  underwriters  alone,  he  can  give  such  a 
bond.  The  KennersUy  Castle,  8  Hag.  1. 

A  bottomry  bond  given  by  a  substituted  master  to 
the  merchant,  who  had  appointed  him,  upheld.  In 
the  charter-party  was  a  stipulation,  that  the  dis- 
bursements for  the  ship  should  be  made,  free  of 
commission  by ''the  charterer's  agent,"  not  named. 
The  bond-holder  never  saw  the  charter-parW.  He 
disclaimed  any  knowledge  of  this  clause,  and  denied 
that  he  was  agent.  The  Rubicon,  3  Hag.  9. 

Motion,  that  a  bond-holder  in  a  suit  in  poenam 
against  a  foreign  ship,  may  pay  the  wages  of  the 
crew,  and  deduct  the  same  from  the  proceeds  of  the 
sale,  rejected.     The  Adolph,  3  Hag.  249. 

A  bottomry  bond,  dated  26th  of  November,  just 
before  the  vessel  sailed,  given  at  Miramichi,  with 
20/.  per  cent  interest,  to  consignees  of  charterers, 
they  having  been  directed  by  charterers  to  "value 
upon  the  owner,"  for  a  reimbursement  of  other  than 
trivial  payments,  sustained:  it  being  held,  that  the 
bond  was  originally  contemplated,  that  bills  of  ex- 
change did  not  affect  it,  and  that  the  owner's  bank- 
ruptcy was  not  known  at  the  date  of  the  bond.  The 
St.  Calherine,  3  Hag.  250. 

A  ship  was  freighted  and  insured  from  London  to 
Calcutta  and  back :  the  master  employed  as  agents 
at  Calcutta  G  &  Co.,  upon  whom  he  had  a  limited 
credit ;  to  complete  a  return  cargo,  he  exhausted  that 
credit,  and  took  a  cargo  under  their  advice  to  the 
Mauritius,  and  in  a  series  of  voyages  in  defiance  of 
letters  from  the  owners  to  return  home,  came  back 
to  Calcutta  chartered  to  G  &  Co.,who  on  a  fresh  cargo 
to  the  Mauritius  received  the  freight,  and  for  a  small 


balance  took  a  bottomry  bond.  The  bond  was  with- 
out premium ;  it  included  the  above  freight : — Held, 
that  except  as  to  the  letter  of  credit,  G  &  Co.  had 
acted  as  Uie  agents  and  on  the  credit  and  responsi- 
bility of  the  master ;  and  being  shewn  no  absolute 
necesMty  for  the  bottomry  bond  to  secure  the  return 
of  the  diip  to  England,  that  the  bond  was  invalid. 
The  ReUanee,  3  Hag.  66. 

Bottomry  bonds  given  bond  fide  and  for  legitimate 
purposes,  are  to  be  liberally  protected.  lUd.  74. 

A  public  advertisement  for  the  sale  of  a  bottomry 
bond  by  auction  to  the  lowest  bidder,  at  a  foreign  poit, 
will  not  discharge  a  bond  fide  porchaeer  from  the  ne- 
cessity of  making  reasonable  inquiiy  as  to  the  actual 
existence  of  "  an  unprovided  necessity."  Such  an 
unprovided  necetsiw  is  essential  to  the  validity  of  a 
bottomry  bond,  and  therefore  the  want  of  it  will  render 
a  bond  void  even  against  a  bond  fide  lender,  ignorsBt 
of  all  the  circumstances.  ThePrimeeofSaxeCobomrg, 
8  Hag.  387. 

A  commission  on  unlivery  and  reloading  of  the 
cargo,  being  an  item  in  the  account,  for  Ae  amount 
of  which  a  bond  had  been  given,  objected  to,andtbe 
balance  tendered.  Tender  pronounced  against  with 
costs ;  and,  the  registrar  and  merchants  hong  direct- 
ed to  report  on  the  above  commission,  it  was  subse- 
quentiy  disallowed. 

The  Court  will  not  look  closely  into  the  various 
items  covered  by  a  bond,  when  necessity  and  the 
want  of  other  means  exist,  and  no  fraud  or  oolhtaion 
is  suggested.  The  Calypso,  3  Hag.  162. 

A  monition  to  bring  in  freight  refused  to  a  mort- 
gagee of  a  ship,  the  ship  having  been  sold  todei^y 
a  bottomry  bond  secured  upon  ship  and  freight,  and 
where  a  warrant  of  arrest  had  been  served  upon  the 
freight  at  the  suit  of  the  bond-holder,  and  there  were 
owners  before  the  Court: — Held  also,  that  the  mort- 
gagee could  not  bar  payment  of  the  bond  out  of  the 
proceeds  of  the  ship,  untU  the  freight  was  in  the 
registry.  The  Percy,  3  Htig,  402, 

To  render  a  bottomry  bond  valid,  there  must  be  a 
double  necessity :  first,  a  necessity  of  obtaining  sup- 
plies in  order  to  prosecute  the  voyage.  Second,  the 
impossibility  of  obtaining  those  supplies  in  any  other 
way  than  by  an  hypothecation  of  die  ship. 

A  bottomry  bond  given  at  Hobart  Town,  (under  a 
threat  of  arrest  by  the  owner's  agent,  and  for  whose 
benefit,  at  least  in  part,  the  bond  was  entered  into,) 
on  the  day  before  the  vessel  sailed,  and  reciting  that 
it  was  to  enable  the  master  to  pay  for  "  necessaries 
supplied  for  the  intended  voyage,  and  for  the  use  of 
the  brig,"  such  bond  not  having  been  conditioned 
for  previously,  pronounced  against  with  costs.  The 
Hersey,  3  Hag.  404. 

A  lender  on  a  bottom]^  is  bound  to  ascertain  the 
necessity.  The  Orelia,  3  Hag.  86. 

Freight  earned  from  subshippers  of  goods  hyper- 
mission  of  tile  charterers  of  the  whole  ship,  is  liable 
as  against  them,  in  payment  of  a  bottomry  bond 
given  at  the  port  of  the  charterers,  for  advances  sub- 
sequentiy  to  the  charter-party.  The  Elita,  8  Hag. 
87. 

A  bottomry  bond  given  within  three  days  of  sail- 
ing at  the  Mauritius  by  a  part  owner,  the  de  facto 
master,  to  a  stranger,  who  took  no  step  to  ascertain 
whether  the  loan  was  required  for  the  purposes  of 
the  ship,  such  loan  being  larger  than  advertised  for, 
and  the  balance  in  favour  of  the  agents  and  consig- 


INSURANCE. 


301 


I  noall,  thov^  in  evidence  that,  till  discharged, 
they  would  have  detained  the  ahip,  not  valid. 

Whether  a  lender  on  hottomry  is  honnd  to  see  to 
the  application  of  his  loan — quitre. 

There  heing  no  malajldet  in  the  bond-holder,  the 
Court  declined  to  condemn  him  in  the  costs  of  the 
assignees.  The  OreUa,  3  Hag.  75. 

(G)  On  Lives. 

Where  a  poUcy  of  insurance  contains  a  warranty, 
that  the  assured  **ha8  not  been  afflicted  vrith,  nor  is 
subject  to  gout,  vertigo, //»,"  &c.  such  warranty  is 
not  broken  by  the  fact  of  the  assured's  having  had 
an  epileptic  fit  in  consequence  of  an  accident  To 
vacate  such  policy,  it  must  be  shewn,  that  the  con- 
stitution of  tiie  assured  was  naturally  liable  to  fits, 
or  by  accident  or  otherwise  had  become  so  liable. 
Chattoek  v.  Shawe,  1 M.  &  R.  498.  [Abinger] 

Where  the  defendant  authorized  two  of  his  cre> 
ditors  to  effect  an  insurance  on  his  life,  for  a  certain 
time,  in  their  own  names,  as  a  security  for  their 
debt,  the  policy  to  be  assigned  to  him  when  the 
demand  was  discharged,  and  they  effected  the  in- 
surance in  their  own  names,  and  that  of  a  third 
person,  who  subsequently  became  their  partner: — 
Held,  that  the  authority  given  by  the  defendant  was 
not  pursued;  and  that  an  action  for  the  recovery  of 
the  premiums  could  not  be  maintained. 

In  such  an  action,  the  policy  is  not  admissible  in 
evidence,  unless  proved  by  the  attesting  witness,  or 
his  absence  duly  accounted  for,  so  as  to  lay  ground 
for  the  reception  of  secondary  evidence.  Bamm  v. 
Fitzgerald,  9  Law  J.  Rep.  (m.s.)  C.P.  153,  6  Bing. 
N.C.201;  8SC.460. 

A  bill  in  equity  will  lie  at  the  suit  of  a  life  assur- 
ance office  to  have  a  policy  delivered  up  to  be  can- 
celled on  the  ground  of  fraud  in  effiscting  the 
insurance,  where  the  instrument  is  not  void  on  the 
face  of  it ;  and  in  such  case  the  plaintifis  have  a 
better  equity  if  they  bring  their  bill  in  the  lifetime 
of  the  assured,  than  if  they  wait  till  after  his  decease. 
Fetm  V.  Craig,  3  Y.  &  C.  216. 

A  party  who  insured  her  own  life  for  two  years, 
in  answer  to  certain  oral  questions,  represented 
falsely  her  object  in  efiecting  the  policy  for  that 
period,  and  also  that  she  had  not  insured  at  any 
other  office.  The  jury  having  found  that  these  were 
material  inquiries, — Held,  that  the  policy  was  avoid- 
ed. 

Whether  a  party  may  insure  his  own  life  for  the 
benefit  of  another,  who  instigates  the  insurance,  and 
intends  to  reap  the  benefit  of  it — quare.  Wainwright 
V.  Bland,  5  Law  J.  Rep.  (n.s.)  Ezch.  147;  1M.& 
W.32;  1T.&G.417;  1M.&R.48L 

In  an  action  upon  a  life  policy,  effected  by  the 
husband  upon  the  life  of  his  wife,  one  plea  was,  that, 
before  the  msking  of  the  policy,  to  wit,  &c.,  the 
said  wife  had  been  and  was  afflicted  with  certain 
disorders,  maladies,  &c.,  to  wit,  delirium  tremens 
and  erysipelatous  inflammation  of  the  legs,  which  the 
husband  (the  plaintiff*)  before  and  at  the  time  of  the 
making  of  the  policy  well  knew.  At  the  effecting 
of  the  policy,  the  wife  had  been  examined,  but  had 
not  stated  these  matters.  The  jury  found,  that  the 
plaintiff  had  no  knowledge  of  these  disorders : — 
Held,  that,  upon  these  pleadings,  as  the  wife  was 
not  the  general  agent  of  the  husband  to  effect  the 
policy,  but  only  to  answer  particular  questions,  the 


knowledge  of  the  wife  was  not  the  knowledge  of  the 
husband  in  this  respect 

The  wife,  before  her  marriage,  had  for  several 
years  been  attended  by  A  B,  and  once  in  a  very 
serious  illness.  After  her  marriage,  on  one  or  two 
occasions,  C  D,  the  medical  attendant  of  her  hus- 
band's family,  when  calling  upon  them,  had  pre- 
scribed for  her  in  some  very  trifling  matter.  The 
wife,  in  answer  to  the  inquiry  by  the  company's 
agent,  "Who  is  your  usual  memcal  attendant?" 
repUed,  "  C  D." 

Held,  that  the  Judge  should  not  have  asked  the 
jury,  which  of  these  two  was  her  usual  medical 
attendant;  but  rather,  whether,  under  these  circum- 
stances, C  D  could  be  called  her  medical  attendant 
^atall? 

If,  upon  a  question  between  counsel  as  to  the 
right  to  begin,  the  Judge  has  decided  erroneously, 
the  Court  will  interfere  to  correct  the  error.  Huck' 
mm  V.  Ferme,  7  Law  J.  Rep.  (n.s.)  Exch.  163 ;  8  M. 
&  W.  605. 

(H)  AqaimstFibb. 

An  insurance  against  fire  was  efi^ted  on  a  gra- 
nary with  a  kiln  for  drying  com  attached,  and  the 
third  condition  indorsed  on  the  policy  stated,  that 
unless  the  trades  carried  on  in  the  insured  pre- 
mises were  accurately  described,  and  if  a  kiln  or 
any  process  of  fire-heat  were  used  and  not  noticed 
in  the  policy,  the  policy  should  be  void;  and  the 
sixth  condition  stated  that  if  the  risk  to  which  the 
insured  premises  were  exposed  should  be  by  any 
means  increased,  notice  should  be  given  to  tiie  office, 
and  allowed  by  indorsement  on  the  policy,  otherwise 
the  insurance  to  be  void.  A  vessel  laden  with  a 
cargo  of  bsrk  having  sunk  near  the  premises  of  the 
insured,  he  allowed  the  bark  to  be  dried  at  his  kiln, 
gratis,  and  in  consequence  of  the  fire  at  the  kiln 
during  this  process,  the  premises  were  burnt  down. 
It  was  found  by  the  jury,  that  the  trade  of  drying 
bark  is  more  dangerous  than  that  of  drying  com: 
— Held,  first,  that  the  user  of  the  kiln  for  a  different 
purpose  than  that  intended  at  the  time  when  ^e 
policy  was  made,  was  not  an  inaccurate  description 
within  the  third  condition;  secondly,  that  this  gra- 
tuitous use  of  the  kiln  by  a  third  person,  was  not 
such  an  alteration  of  the  business  and  increase  of 
the  risk  as  required  to  be  notified  to  the  office  within 
the  sixth  condition;  thirdly,  that  there  was  no  war- 
ranty that  nothing  but  com  should  be  dried  in  the 
kiln;  fourthly,  that  there  was  no  negligence  on  the 
part  of  the  insured,  which  would  vacate  the  policy. 
Shaw  V.  Robberdt,  6  Law  J.  Rep.  (n.8.)  K.B.  106 ;  6 
Ad.&E.76;  1N.&P.279. 

Action  against  insurers,  on  a  fire  insurance  policy 
upon  the  machinery  of  cotton  mills,  containing  a 
warranty  that  the  mills  should  be  worked  by  day 
only.  Plea,  that  a  steam-engine  and  horizontal 
shafts,  being  part*  of  the  milh,  were  without  defen- 
dant's consent  worked  by  night,  and  not  by  day 
only: — Held  bad,  on  motion  for  judgment  non  ob- 
stante veredicto,  as  not  shewing  a  breach  of  the 
warranty.  MayallY.  Mitford,  6  Ad,  8iB.  670;  IN. 
&  P.  732. 

( I )  Insubance  Bbokbb. 

Where  an  insurance  broker  has  been  employed 
to  receive  money  for  his  principal  in  the  general 
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:  of  bU  bvoiaiy  lad  wlKve  dK  known  gmenl 
conneof  boaiiicai  is^  fer  the  ttoker  to  keep  ama- 
UBg  account  vhh  the  imnripal,  and  to  credit  him 
with  sums  which  he  maj  hare  xeeoredby  eredits  in 
accownl  widi  the  debtois  (with  whom  he  alao  keeps 
ranning  aeeonnts),  and  not  mcrelj  with  monies  ae- 
tnallj  xeeoTcd,  the  original  debtor  b  diaehmged,  and 
thehrokerbecomei  the  debtor  accoiding  to  the  mean- 
ing  and  intention  and  with  die  anthority  of  tiie  prin* 
cipaL  SUmari  r.  jthenktm,  7  Law  J.  Rep.  (ha) 
Ezeh.292;  4H.ftW.21L 

(K)  Geskbai.  Atsbaob. 

Held,  that  teamen's  wages  and  rictnals 
tor  them  during  the  time  that  the  ship 
in  port,  under  repair  rendered  necessary  by  the 
perib  insured  against,  were  not  to  be  conndered  in 
the  calculation  of  genenl  avengeL 

Held  also,  that  where  the  slup  insured  had  come 
into  collision  with  another  ship,  the  consequence  of 
which  was  that  both  were  damaged,  and  npon  its 
being  refeircd  to  an  aibitrator,  he  awarded  that  the 
damage  incurred  by  each  should  be  added  together 
and  each  pay  one-half  of  the  whole,  and  die  repairs 
of  the  ship  insured  were  800  sicca  rupees,  whilst 
those  of  the  other  Tcssel  were  2,800,  that  the  1,000 
rupees  so  awarded  to  be  paid  to  the  master  of  the 
other  ship  for  the  orerplus  of  damage  which  had 
accrued  to  her  by  the  collisioD,  were  not  recoverable 
aM  general  arenge.  Dewau*  t.  Satoador,  5  Law  J. 
Rep.  (2ia)K.B.  1M;  4Ad.&£.420;  6  N.ftM. 
718. 

(L)  Acnoxs^  Plkadiso  aud  Eyidshcb  in. 

In  an  action  upon  a  policy  of  insurance  for  a  loss 
by  perils  of  the  sea,  it  is  no  defence  to  the  under- 
writer that  the  loss  was  occasioned  by  the  unseawor- 
thiness of  the  vessel,  which  had  been  brought  about 
during  the  voyage,  by  the  negligence  or  misconduct 
of  the  master  or  crew ;  and  ti^e  liability  of  the  un- 
derwriter,  in  this  respect,  is  the  same  whether  the 
policy  be  one  for  time  or  for  a  particular  voyage. 
Duron  v.  Sadler,  9  Law  J.  Rep.  (n.8.)  Exch.  48 ;  5 
M.  &  W.  405 ;  (confirmed  in  error)  8  M.  &  W.  895. 

To  a  declaration  on  a  policy  of  insurance  on  a 
ship  for  twelve  months,  which  alleged  a  loss  by  the 
perils  of  the  sea,  the  defendant  pleaded,  that  during 
the  time  the  ship  was  insured,'  and  before  the  loss, 
the  ship  was  greatly  broken,  shattered,  and  unsea- 
worthy,  but  the  same,  by  reasonable  care  and  dili- 
gence, and  for  a  small  cost,  might  and  could,  and 
ought  to  have  been  repaired  by  the  plaintifl;  and 
rendered  seaworthy ;  yet  the  plauitifl^  well  knowing 
the  premises,  neglected  to  repair  the  ship,  and  she 
remained  unseaworthy  until  the  loss : — lleld,  that 
the  plea  was  bad  on  demurrer,  because,  even  if 
gross  negligence  on  the  part  of  the  captain  and 
crew,  and  the  ship-owner,  through  which  the  loss 
occurs,  be  a  defence  to  an  action  on  the  policy,  still, 
this  plea  did  not  disclose  any  knowledge  on  the  part 
of  the  assured,  of  the  unseaworthiness  or  the  power 
of  repairing  the  ship,  nor  did  it  appear  that  the  loss 
occurred  in  consequence  of  such  neglect 

Qiutre — whether  such  fact  would  constitute  any 
defence. 

Tlie  seaworthiness  which  is  implied  in  policies  of 
insurance,  applies  to  the  conmiencement  of  the  voy- 
age, and  is  not  extended  in  time,  more  than  in 


to  the  esBtimiBee  «£  the  iwyagu 
V.  Bn^iek,  8  Law  J.  Rcpi  (■.«.)  OR 
80;  7  Ad.  ft  E.  40;  a.e,  JhwdnckT.fhm^mmlk, 
2N.ftP.60S. 

In  a  dedantMm  agsinst  the  m  w  misnts  nr  a 
breach  of  duty,  in  negWrting  to  cJuA  an  inmanee 
with  a  particular  clause^  an  allegation,  thai  the  de- 
frndants  nndotook  togive  the  plaintiff  notiee  widiin 
a  reasonable  time.  If  any  difficulty  oeeuncd  in 
eflfrrting  such  insaranee,  is  satisfird  by  proof  of  the 
original  agreement  to  insure,  inasmudi  as  the  un« 
deitaking  to  give  notice  of  the  difficulty  in  a  rea- 
sonable time  is  implied  by  law,  and  to  be  Infond 
from  the  agreement  to  insure.  Calfrsdi r  y.  Qciriefa, 
8  Law  J.  Rep.  (s.s.)  CJP.  25;  5  Ring.  N.C.  58; 
6  Sc  761. 

Where  an  action  against  the  defiendant  Ibr  injuiy 
done  to  the  phuntiirs  vessd  by  collision,  waa  re- 
ferred, and  the  underwriters,  after  the  OQsnmeneeniait 
of  the  action,  which  was  brought  by  the  direction 
of  the  plainttflThimself,  and  for  his  own  benefit  and 
advantage,  paid  the  plaintiff' the  amoont  of  the  in- 
jury, against  whidi  an  insurance  had  been  efiected, 
and  the  ariritrator  allowed  the  defendant  the  sura 
thus  paid  by  the  insurers,  and  awarded  the  plaintiir 
nominal  damages: — Held,  diat  such  allowance  was 
wrong ;  and  that  the  damages  should  be  increased 
to  the  amount  of  the  sum  paid  by  the  underwriten, 
inasmuch  as  the  recovery  of  damages  to  such  ex- 
tent by  the  plaintiff  did  not  amount  to  a  double 
satisfection,  he  being  only  a  trustee  for  the  insurers. 
Yaiet^.  Whyte^  7  Law  J.  Rep.  (ii.s.)  C.P.  116;  4 
Ring.  N.C.  272 :  5Sc64a 

Where,  in  an  action  on  a  policy  of  insursnoe,  the 
loss  was  laid  by  perils  of  the  seas,  and  the  insurer 
pleaded  unseaworthiness  of  the  ship  at  the  com- 
mencement of  her  voyage,  seaiMf,  that  the  ship 
must  be  taken  primA  facie  to  be  seaworthy,  and  that 
it  lay  on  the  insurer  to  prove  the  contrary.  But 
where  the  insured  gave  eridence  of  seaworthiness, 
and  that  during  rough  weath»  on  a  short  voyi^  a 
leak  was  sprung,  which  increased  on  the  crew,  so 
that  they  finally  abandoned  the  ship,  and  no  con- 
trary evidence  was  adduced  by  the  defendant,  the 
Court  refused  a  new  trial,  after  a  verdict  for  the 
.plaintiff  for  the  value  of  the  goods  on  board,  on  tbe 
ground  that  the  finding  of  the  jury  that  she  was 
seaworthy  wh^i  she  sailed,  but  was<4ibandoned  too 
soon,  was  equivocal,  no  objection  having  been  taken 
at  the  trial  on  that  ground.  Frameo  v.  NaiMtek^  1 
T.  &  G.  40h 


INTEREST, 

[See  Bankrupt — Bill  op  Exchange — ^Vendor 
AND  Purchaser.] 

(A)  Where  payable. 

(B)  On  Judgments. 

(C)  Rate- 


(A)  Where  payable. 

A  deed,  after  reciting  that  A  had  agreed  to 
charge  certain  property  with  all  sums  which  B 
should  pay  as  surety  for  a  third  party,  together 
with  interest  on  all  such  payments,  and  all  snch 
costs,  &C.  aa  he  might  sustain,  &c.,  proceeded  to 
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chaifie  the  property  with  the  payment  of  all  such 
sums,  costs,  &C.  with  interett  at  aforesaid: — Held, 
that  interest  was  not  payable  on  the  costs,  &c 

By  the  same  deed,  A  agreed  that  B  should  insuzB 
her  life,  and  that  the  costs  of  such  insurance,  and 
the  payments  for  keeping  the  same  on  foot,  should 
be  paid  out  of  the  property  charged ;  and  she  di- 
rected the  trustees  to  make  the  necessary  payments 
for  efiecting  and  keeping  on  foot  the  policies.  The 
trustees  did  not  make  the  payments,  but  the  policy 
was  kept  on  foot  by  B : — Held,  that  he  was  entitled 
to  interest  thereon,  at  4^  per  cent  Hodgson  y. 
Hodgson,  7  Law  J.  Rep.  (n.b.)  Ch.  6 ;  2  K.  704. 

Where  a  testator  made  special  provision  for  the 
maintenance  of  his  younger  children  until  receipt 
of  their  portions,  and  stated  the  sum  appointed  for 
the  maintmance  of  the  sons  to  be  in  lieu  of  interest : 
— Held,  that  the  daughters  were  not  entitled  to  in- 
terest on  their  portions,  although  there  was  a  general 
clause  in  the  will,  that  the  trustees  should  stand 
possessed  of  the  trust  funds,  and  the  annual  produce 
thereof,  for  the  benefit  of  the  daughters  upon  their 
attaining  twenty-one.  Selby  t.  Crt^m,  2  Y.  &  C. 
^79. 

A,  by  indenture,  assigned  certain  rents  to  which 
he  was  entitled  for  life,  to  a  trustee  upon  seyeral 
successive  trusts  for  the  benefit  of  certain  of  A's 
creditors,  who  were  partners  to  the  deed,  and  sub- 
ject thereto,  upon  trust,  to  pay  the  surplus  to  A. 
By  the  terms  of  the  deed,  the  trustee  was  directed 
to  pay  to  some  of  the  creditors  their  debts,  and  to 
others  their  debts  with  interest: — Held,  that  the 
latter  creditors  had  a  priority  over  the  former  in  re* 
gard  to  interest,  although  the  former  might  be  enti- 
tled to  interest  as  against  the  surplus  of  the  estate. 
Jenkins  v.  Perry,  8  Y.  &  C.  178. 

Interest  is  not  payable  on  the  arrears  of  an  an- 
nuity except  a  special  case  is  made  out,  though  the 
annuity  is  secured  by  a  demise,  with  power  of  entry, 
with  authority  to  retain  ''all  costs,  charges,  da- 
mages, and  expenses  occasioned  by  the  non-pay- 
ment," and  also  by  a  judgment 

If  the  annuitant  be  delayed  in  proceeding  at  law, 
by  the  interposition  of  the  Court,  at  the  instance  of 
the  debtor,  or  if  the  debtor  seeks  the  aid  of  the 
Court,  to  relieve  him  firom  the  hardship  he  is  ex-  « 
posed  to  at  law,  the  Court  will  allow  interest  on  the 
arrears.  Booth  v.  Leyeester,  &  Law  J.  Rep.  (n.8.)  Ch. 
278;  8Ibid.49;  1  K.247;  8M.&Cr.459. 

Two  partners,  by  a  deed  of  trust,  provided  for  the 
payment  of  their  joint  creditors  on  a  given  day,  and 
to  pay  the  surplus  of  the  fund  to  their  separate  cre- 
ditors. The  distribution  of  the  fund  was  delayed 
by  difiiculties  with  reference  to  the  separate  cre- 
ditors. The  interest  was  given  to  the  joint  creditors 
from  the  fixed  day  at  4/.  per  cent,  though  their 
debts  did  not  carry  interest  before  any  sum  was 
paid  to  the  separate  creditors.  Pearce  v.  Sloeomhe^ 
8  Y.  &  C.  85. 

Where,  in  a  creditors'  suit,  bond  creditors  had 
been  allowed  by  the  Master  their  principal  and  in- 
terest to  the  extent  of  the  penalties  of  the  bonds, 
and  had  received  an  apportionment  upon  the 
amount  of  the  penalties  upon  further  funds  becom- 
ing available  for  the  creditors,  they  were  held  enti- 
tled to  subsequent  interest  on  the  sums  mentioned 
in  the  conditions  of  the  bonds  remaining  due,  pro- 
vided that  such  interest,  together  with  the  sums  re- 


maining due,  did  not  exceed  the  penalties  in  the 
bonds.     Walters  v.  Meredith,  8  Y.  &  C.  264. 

On  a  promissory  note  in  the  following  form,  "  I 
promise  for  myself  and  executors,  to  pay  F,  or  her 
executors,  one  year  after  my  death,  300^,  with  legal 
interest,"  no  proof  of  the  consideration  having  been 
given : — Held,  that  the  interest  was  to  be  computed 
from  the  date  of  the  note.  Rofev  v.  Qreenwell,  8 
Law  J.  Rep.  (n.s.)  Q.B.  886 ;  10  Ad.  &  £.  222 ;  2  P. 
&  D.  Z&5, 

(B)  On  Jusoments. 

[Morgan  v.  Evans,  8  Dig.  Law  J.  Rep.  284 ;  8  C. 
&  P.  159.] 

On  a  judgment  affirmed  on  writ  of  error,  the 
House  of  Lords  gave  interest  from  the  day  of  its 
affirmance  by  the  Exchequer  Chamber,  pursuant  to 
the  provisions  of  the  statute  8  &  4  Will.  4,  c.  42,  s.  ZO. 
Qarland  v.  Carlisle,  5  C.  &  P.  854. 

(C)  Ratb. 

Trustees  were  charged  with  interest  at  the  rate  of 
52.  per  cent,  on  cash  balance  left  in  their  agent's 
hands  tminvested.  Munch  v.  CockereU,  9  Law  J.  Rep. 
(n.8.)  Ch.  153. 

Annuitants  being  the  only  claimants  on  a  fund 
which  had  been  accumulating  in  court  before  and 
since  the  death  of  the  grantor  in  1810,  were  held 
entitled  to  interest  on  the  arrears  of  the  annuities 
from  1810  up  to  the  date  of  the  report,  and  that  such 
interest  was  to  be  at  the  rate  of  5/.  per  cent 

Many  of  the  provisions  of  the  stat  4  Will  4,  c.  42, 
which  were  intended  primarily  for  the  courts  of 
conmion  law,  will  be  adopted,  mutatis  mutandis,  by 
the  courts  of  equity.  Hart  v.  Cradock,  6  Law  J.  Rep. 
(n.b.)  Ch.  858 ;  B.  c.  Hyde  v.  Price,  8  Sim.  578 ; 
G.P.C.  198. 
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Costs  rf  Parties,  in  generaL 

(d)  Sheriffs  Costs,  when  alkwed. 

(e)  Practice. 


(A)  Intbbfleader  Suit,  in  EauiTY. 

The  right  to  compel  an  interpleader,  exists  only 
in  cases  where  the  whole  rights  of  the  defendants 
can  be  properly  determined  by  a  litigation  between 
themselves;  but  if  the  plaintifiTin  an  interpleader 
suit  has  incurred  to  one  of  the  defendants  a  personal 
obligation,  independent  of  the  questions  between  the 
defendants  themselves,  he  has  no  right  to  compel 
them  to  interplead. 

Foreign  iron  was  deposited  by  R  with  C  in  a 
bonded  warehouse;  an  order  was  afterwards  brought 
to  C,  signed  by  R,  for  the  delivery  of  the  ^oods,  but 
not  stating  to  whom  they  were  to  be  delivered ;  a 
verbal  message  to  deliver  the  iron  to  T  was,  however, 
left  at  the  time.  Subsequently,  (upon  the  applica- 
tion of  T,)  C,  after  communication  with  R,  made 
an  entry  in  his  books  of  the  transfer  of  the  gooda 


3M 


INTERPLEADEiL 


into  Tf  namt,  and  wrote  abo  to  T, 
that  the  inn  iraa  hdd  at  his  disposaL  I>  afterwards 
rlaimfd  the  inm,  insistiiig  that  R  had  deposited  the 
inm,  as  his  agent  Both  elaimaiitRy  D  and  T,  sub- 
seqoently  brongbt  actions  of  trover  against  C,  and 
C  fileda  bill  of  interpleader.  Hie  Conrt  (cooliiming 
the  decinon  of  tiie  Conrt  bdow)  allowed  a  demnrrer 
to  this  bill,  on  the  groond,  that  bj  the  letter  written 
by  C  to  Ty  C  had  entered  into  soch  a  personsl  obli- 
gation to  T,  as  gare  him  a  right  against  C,  inde- 
pendently of  the  question  of  title ;  and  that  the  case 
was  consequently  not  a  proper  subject  for  interplea- 
der. Cramthay  Y.  TAonitoa,  6  Law  J.  Rep.  (H.a.)  Gh. 
179;2M.&Cr.I. 

An  auctioneer  having  on  a  sale  and  re-sale  of 
certain  property  received  the  deposits  which  were 
claimed  by  the  vendor  and  the  respective  purehasera, 
filed  a  biU  of  interpleader,  and  obtained  an  injunc- 
tion against  the  vendor,  from,  further  proceeding  in 
his  action  on  payment  of  the  amount  of  the  deposits 
into  court,  and  an  injunction  also  against  the  other 
defendants,  the  purchasers,  from  taking  any  pro- 
ceedings at  law  in  respect  of  such  depodts.  The 
answers  did  not  make  any  objection  to  the  plaintiffs 
right  to  be  relieved  in  a  suit  of  this  nature,  nor  did 
they  set  up  any  claim  against  the  plaintiS  The 
order  by  the  Court  was^  tluit  the  injunction  obtained 
by  the  plaintiff  should  be  continued ;  that  the  plain- 
tiff should  have  his  costs  of  the  suit  out  of  the  fund 
in  court;  that  the  first  purchaser  should  proceed 
with  his  suit  for  a  specific  performance  of  his  agree- 
ment, and  that  the  defendants  should  be  at  liberty 
to  apply  to  the  Court  touching  the  fund,  and  with 
respect  to  the  parties  by  whom  the  costs  of  the  suit 
should  be  ultimately  paid. 

The  Conrt  disposes  of  questions  arising  on  bills  of 
interpleader  in  various  modes,  according  to  the 
nature  of  the  questions,  and  the  manner  in  which 
they  are  brought  before  the  Court  Boggart  v.  Cutis, 
9  Law  J.  Rep.  (h.8.)  Ch.  874. 

The  common  order  for  an  injunction  in  an  inter- 
pleading suit,  is  irregular  if  it  does  not  make  the 
issuing  of  the  injunction  dependent  on  the  payment 
of  the  money  into  court  PauU  v.  Fom  MeUe,  8  Sim. 
326. 

A  party  against  whom  such  a  double  demand  is 
made  as  to  entitle  him  to  file  a  bill  of  interpleader, 
is  not  bound  to  file  it,  so  long  as  the  course  of  pro- 
ceeding taken  by  the  different  daimants  is  such  as, 
if  persevered  in,  will  determine  thefar  respective 
rights,  as  between  themselves,  without  the  inter- 
vention of  the  Court  by  an  interpleader. 

By  the  common  order  for  an  injunction,  in  an  in- 
terpleading suit,  the  injunction  is  directed  to  issue 
upon  bringing  the  fund  in  question  into  court ;  and 
if,  without  the  special  direction  of  the  Court,  the 
order  is  so  drawn  up  that  it  does  not  make  the 
bringing  the  fund  into  court  a  condition  precedent 
to  the  issuing  of  the  injunction,  the  order  will  be 
discharged  for  irreg^ularity. 

Semhle — if  there  is  not  time  to  bring  the  fimd  into 
court,  a  special  order  will  be  made  to  provide  for  the 
emergency. 

Where  the  Court  sees  that  the  continuance  of 
the  Injunction  in  an  interpleading  suit,  in  fiiU  force, 
may  have  the  effect  of  enabling  a  stranger  to  deprive 
the  parties  to  the  suit  of  the  legal  rights  which  they 
have  already  acquired,  the  injunction  will  be  sus- 


pended so  far  as  to  aDow  proceedii^  at  law  to  go 
on  to  judgment  iSir«ritagv.AeibTmff,21Lft  Cr.^1. 

A  employed  B  to  superintend  certain  vroiks,  and 
to  agree  with  and  pay  the  tradesmen  by  whom  they 
were  done.  B  paid  a  sum  of  money  to  the  order  of 
C,  one  of  the  tradesmen,  exceeding  what  was  due  to 
him,  and  C  subsequently  became  an  insolvent  B 
afterwards  brought  an  acdon  against  A  to  recover  a 
sum  of  money,  including  the  sum  so  paid  to  tiw 
order  of  C,  and  other  sums  due  to  B  for  work  and 
labour;  and  the  assignee  of  C  threatened  A  with 
proceedings  to  recover  the  value  of  the  work  actu- 
ally done  by  C.  A  filed  his  bill  of  interpleader 
against  B  and  the  assignee  of  C,  and,  paying  tiie 
value  of  such  last-mentioned  work  into  court,  ob- 
tained an  injunction  to  restrain  B's  action  as  to  thst 
sum: — Held,  on  motion,  that  the  debts  being  difier- 
ent  in  their  original  nature  and  constitution,  could 
not  be  made  the  subject  of  interpleader,  and  that  the 
injunction  must  be  dissolved  with  costs.  Ghgn  v. 
Dmeskmyj  9  Law  J.  Rep.  (n.8.)  Ch.  865. 

A  par^  liable  to  pay  an  annuity  to  a  trustee^ 
filed  a  bill  against  him,  the  cestmi  qiie  tnut  and  her 
assignee,  who  had  filed  a  bill  agunst  him  and  the 
eetitd  que  tnut  alone,  stating  that  suit  and  that  the 
trustee  threatened  to  distrain : — Held,  that  the  suit 
was  not  sustainable  as  an  interpleader  or  ^iija  ftsMf, 
because,  on  account  of  the  trustee  not  being  aparty 
in  the  assignee's  suit,  no  decree  could  be  miade  in  it 
against  the  plaintiff  Paimer  y.  Frmter,  8  Y.  &  C.  491. 

The  directors  of  die  East  India  Company  having 
in  their  hands  the  sum  of  5,6771.  arising  frmn  the 
sale  of  goods  oonngned  to  B  &  Co.,  on  which  C,the 
owner  of  the  ship  on  board  of  which  the  goods  had 
been  brought  into  the  East  India  Company's  docks, 
claimed  to  have  a  lien  for  fieight,  paid  2,0002.  to 
B  &  Col,  on  account,  and  849i.  to  C.  An  action 
having  been  afterwards  brought  by  C  for  1,908£., 
the  residue  of  his  daim,  and  B  &  Co.  having  threat- 
ened an  action  for  the  whole  balance  remaining  in 
the  directors'  hands,  the  latter  filed  a  bill  of  inter- 
pleader against  C  and  B  &  Co.,  and,  paying  that 
balance  into  court,  obtained  an  injunction  to  restrain 
the  proceedings  at  law.  The  cause  was  heard,  and 
a  decree  pronounced,  directing  an  issue  to  be  tried 
at  law  between  C  and  B  &  Co.,  in  which  C  ulti- 
mately esteblished  his  claim,  the  directors  taking  no 
part  in  that  proceeding.  The  sum  paid  into  court 
beinginsufficient  to  answer  C's  claim,  with  the  interest 
that  had  accrued  thereon,  during  a  protracted  liti- 
gation, the  directors  were  oidered  on  the  hearing  of 
die  cause,  on  further  directions,  to  pay  into  court  as 
subject  to  C*s  lien,  the  sum  of  2,000^,  which  they 
had  already  paid  to  B  and  Ca: — Held,  by  the 
House  of  Lords,  that  this  latter  order  was  inconsis- 
tent with  the  principles  of  an  interpleader  suit ;  that 
the  phuntifls  in  that  suit  having  paid  into  court, 
und^  ite  order,  the  whole  sum  which  was  the  sub- 
ject of  interpleader,  were  discharged  firom  farther 
obligation;  that  the  protracted  liogadon  which  in- 
creased the  claim  of  one  of  the  conflicting  defea- 
dante  beyond  the  sum  in  court,  being  caused  not  by 
the  plaintifl^  but  by  the  other  conflicting  defen- 
dants, who  were  parties  to  the  appeal,  and  the 
money  being  paid  to  them,  and  never  having  been 
the  subject  of  the  interpleader  suit,  they  were  the 
parties  really  liable  to  satisfy  the  claim  esteblished 
by  C,  with  costs.   Eatt  India  CompoHifY,  Campion,  4 
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C.  &  F.  616;  11  Bli.  N.B.  158:  reversing  s.  c.  6 
Law  J.  Rep.  (n.8.)  Ch.  87. 

(B)  Intesfleader  at  Law,  under  the  1  &  2 

Will.  4,  c.  58. 

(a)  Where  it  applies,  in  generaL 

Semble — that  to  g^iye  the  Court  jurisdiction  under 
that  act,  there  must  be  cross  claims  on  one  and  the 
same  subject-matter ;  and  that  the  party  applying 
must  shew  that  he  cannot,  in  any  case,  be  Uable  to 
both  the  claims. 

The  defendant  was  purchaser  of  goods  from  the 
plaintifi,  and  in  part  payment  remitted  a  blank  ac- 
ceptance, which  ultimately  came  into  the  hands  of 
B  for  a  valuable  consideration,  bearing  the  indorse- 
ment of  the  plaintiff.  The  plaintiff  denied  that  he 
had  received  the  acceptance  or  authorized  payment 
by  means  thereof,  or  indorsed  the  bill  to  B,  and 
commenced  an  action  sgainst  the  defendant,  for  the 
unpaid  price  of  the  goods  :  B  also  threatened  an  ac- 
tion against  him  upon  the  bill: — Held,  that  the 
defendant  was  not  entitled  to  relief  under  section  1 
of  the  Interpleader  Act  Fair  v.  Wartif  6  Law  J.  Rep. 
(n.8.)  Exch.  213 ;  2  M.  &  W.  844. 

The  defendant  having  offered  a  reward  for  the 
discovery  of  some  lost  sheep,  and  an  action  being 
brought  against  him  for  the  non-payment  of  the 
money,  to  which  third  parties  asserted  a  claim: — 
Held,  that,  in  such  case,  the  defendant  was  not  en- 
titled to  the  benefit  of  the  Interpleader  Act  AlUt 
Y.  Lee,  6  Law  J.  Rep.  (n.s.)  C.P.  82. 

The  Court  has  no  jurisdiction  under  the  1st  sec- 
tion of  the  Interpleader  Act,  to  interfere  in  an 
action  where  the  declaration  contains  a  count  in  case 
as  well  as  a  count  in  trover.  Lawrence  v.  Mathewt, 
5DowLP.C.  149. 

The  1st  section  of  the  Interpleader  Act  does  not 
apply  to  actions  for  unliquidated  damages.  IVt^ier 
V.  Nicholson^  6  DowL  P.C.  5 17. 

Where  a  party  has  given  a  promissory  note  for 
money  due  by  him,  and  which  is  deposited  with  a 
third  person  for  the  benefit  of  the  creditor,  and  an 
action  is  brought  upon  it  by  the  trustee,  it  is  no 
ground  for  obtaining  relief  under  the  1st  section  of 
5ie  Interpleader  Act,  that  an  action  is  anticipated 
at  the  uistance  of  the  creditor.  Newton  v.  Moody ^H 
Dowl.  P.C.  682. 

Semble — that  a  party  is  entitled  to  the  protection 
of  the  Interpleader  Act,  1  &  2  Will.  4,  c.  58,  though 
the  adverse  claim  be  of  an  equitable  nature.  Putney 
V.  Tring,  8  Law  J.  Rep.  (n.8.)  Exch.  271 ;  5  M.^ 
W.  425. 

(6)  Relief  to  the  Sheriff  under, 

A  sheriff  is  not  entitled  to  relief  under  the  Inter- 
pleader Act,  unless  he  has  actually  seized  or  is  in 
possession  of  the  goods.  HoUon  v.  Ounirip,  3  M.  & 
W.145;  6  Dowl.  P.C.  130. 

A  sheriff  who  receives  in  vacation  a  notice  of  an 
adverse  claim  to  goods  taken  in  execution  by  him, 
must  apply  for  an  interpleader  rule,  in  such  time 
that  cause  may  be  shewn  upon  it  in  tlie  course  of 
the  following  term.  Beale  v.  Overton^  6  Law  J.  Rep. 
(K.S.)  Exch.  1 18 ;  2  M.  &  W.  634 ;  5  Dowl.  P.C.  599, 

The  correctness  of  the  notice  and  claim  of  property 
upon  the  sheriff  by  one  of  the  parties  to  a  rule  to 
interplead,  is  sufficient  to  bring  other  parties  to  the 
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rule  within  the  ioriidiction  of  the  Court,  though  it 
may  be  doubtful  and  uncertain  whether  the  notice 
and  claim  of  those  parties  were  conformable  to  the 
statute,  and  such  as  entitled  the  officer  to  the  relief 
prayed. 

Qiuere — do  notices  to  the  sheriff,  tliat  a  docket  has 
been  struck  against  the  defendant,  and  that  a  fiat 
will  be  forthwith  obtained  and  prosecuted  against 
him,  and  that  a  fiat  has  been  duly  obtained  and 
issued  against  him,  which  fiat  was  issued  upon  an 
act  of  bfmkruptey  committed  before  seizure,  amount 
to  such  a  claim  under  the  6th  section  of  the  Inter- 
pleader Act,  as  will  entitle  the  officer  to  the  benefit 
of  the  act  ?  Tarlton  v.  DumeloWj  8  Law  J.  Rep.  (n.8.) 
C.P.  37 ;  6  Bing.  N.C.  1 10 ;  6  Sc.  687. 

The  Court  has  power  to  give  a  sheriff  relief  under 
the  Interpleader  Act,  though  the  claimant  is  an  in- 
fant    Claridge  v.  Collin*,  7  DowL  P.C.  698. 

If  the  under-sheriff  is  the  execution  creditor,  or 
partner  in  business  of  the  execution  creditor,  the 
sheriff  is  not  entitled  to  relief  under  the  Interpleader 
Act     OHler  v.  Bower,  4  Dowl.  P.  C.  606. 

The  Court  will  not  interfere  to  relieve  the  sheriff 
under  the  Interpleader  Act,  where  the  proceeds  of 
the  levy  have  been  paid  over  to  the  execution  cre- 
ditor, although  the  sheriff  may  be  willing  to  bring  a 
similar  amount  into  court  Inland  v.  Bushell,  5  DowL 
P.C.  147. 

Where  a  new  claim  is  raised,  after  a  rule  mei 
under  the  Interpleader  Act  has  been  obtained,  the 
sheriff  may  make  the  new  claimant  a  party  to  the 
rule.     Kirk  v.  Clark,  4  Dowl.  P.C.  363. 

(c)  Coste  qf  Parties,  in  general. 

A  claimant  under  the  Interpleader  Act,  who  com- 
plains that  some  of  his  goods  have  been  sdzed  in 
an  execution  against  a  third  person,  is  in  the  same 
situation  as  a  plaintiff  in  trover,  and  must  have  his 
costs  in  the  same  way.  Staley  v.  BedweU,  8  Law  J. 
Rep.  (n.8.)  aB.  233 ;  10  Ad.  &  £.  146 ;  2  P.  &  D. 
309. 

,A  tenant  against  whom  an  action  for  use  and 
occupation  has  been  broi^ht,  who  applies  to  the 
Court  under  the  Interpleader  Act,  in  consequence 
of  another  p^rty  requiring  the  rent  to  be  paid  to 
him,  is  not  entitled,  on  such  party  abandoning  his 
claim,  to  be  paid  his  costs  by  the  plaintiff,  or  out  of 
the  rent  admitted  to  be  due,  and  which  he  offers  to 
pay  into  court  Murdoch  v.  Taylor,  9  Law  J.  Rep. 
(n.s.)  C.P.  188  ;  6  Bing.  N.C.  293 ;  8  Sc  604. 

Where,  upon  the  obtaining  of  an  interpleader 
rule,  the  third  party  does  not  appear  in  obedience  to 
a  Judge's  order,  the  Court  are  authorized,  under 
the  3rd  section  of  the  Interpleader  Act,  to  allow  the 
stakeholder  his  costs  out  of  the  fund,  although  by 
such  allowance  the  plaintiff's  property  in  the  fiind 
should  be  diminished,  the  plaintiff's  remedy  being 
against  the  third  person,  the  wrong-doer ;  Coltman, 
J.,  doubting  the  propriety  of  making  such  order, 
where  the  plaintifi^  from  circumstances,  has  no  such 
remedy.  Pitchers  or  Pitches  v.  Edney,  7  Law  J.  Rep. 
(N.8.)  C.P.  276;  4  Bing.  N.C.  721;  6Sc.582. 

Before  motion  for  costs  occasioned  by  a  former 
interpleader  rule,  an  application  for  them  should  be 
made  to  the  party;  otherwise  the  costs  of  such 
motion  will  not  be  granted.  Beer  v.  Bowen,  7  Law 
J.  Rep.  (n.s.)  Exch.  1 1. 

Where  a  party  succeeds  on  an   issue  directed 
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under  the  Interpleader  Act,  Kt  hM  «  right  to  hit 
ooftti  of  applying  to  take  the  proceeds  of  the  sale 
out  of  court,  although  he  has  not  applied  to  the  op- 
posite side  for  their  consent  to  take  the  money  out 
Meredith  v.  Rogers,  7  Dowl.  P.C.  596. 

Where  a  party  has  succeeded  on  an  issne  directed 
under  the  Interpleader  Act  to  try  the  right  to  certain 
property,  he  is  entitled  (as  against  the  unsuocesaful 
party),  to  the  costs  of  applying  to  the  Court,  in 
order  to  obtain  the  property  in  question  from  the 
stakeholder,  an  application  having  been  made  to  the 
latter,  and  he  having  properly  awaited  the  decision 
of  the  Court  before  he  gave  it  up.  Bamee  t.  Btmk 
rf  Englamd,  7  Dowl.  P.C.  319. 

A  sheriff  having  taken  goods  in  execution,  which 
were  claimed  by  a  third  party,  obtained  an  inter- 
pleader rule.  The  parties  appeared,  and  a  rule  was 
made  that  the  parties  should  appear  in  the  next 
term,  and  maintain  or  relinquish  their  claims,  &c., 
add  that,  in  the  meantime,  the  sheriff  should  con- 
tinue in  possession,  till  fnither  order  of  the  Court, 
and  proceedings  against  him  be  stayed;  and  that  a 
feigned  issue  should  be  tried  between  the  claimants 
at  the  next  assises  The  issue  was  tried,  and  the 
third  party  obtained  a  verdict  against  the  execution 
creditor.  The  latter  obtained  a  rule  for  a  new  trial, 
which  rule,  after  the  lapse  of  five  terms,  was  dis- 
cha^^  The  sheriff  had,  by  the  direction  of  the 
execution  creditor,  quitted  possession  before  the 
rule  for  a  new  trial  was  discharged.  The  inter- 
pleader rule  had  never  been  enlarged,  or  in  any 
manner  formally  continued : — Held,  that  the  Court 
might,  nevertheless,  act  upon  the  interpleader  rule 
for  the  purpose  of  awarding  to  the  successful  party 
his  costs  of  appearing  to  ttie  sheriff's  rules,  and  costs 
of  keeping  possession,  if  properly  incurred  by  such 
party.    Lev^  v.  Champneyt,  4  Ad.  &  £.  SS5. 

All  execution  creditor  servea  with  a  sheriff's  rule 
under  the  Interpleader  Act,  is  not  bound  to  appear 
where  there  are  no  goods  liable  to  his  execution. 
Where,  therefore,  such  creditor  appears  upon  the 
rtile,  but  does  not  insist  upon  any  goods  being  liable 
to  his  execution,  he  is  not  entitled  to  the  costs  of  his 
appearance.     Gtatier  v.  Co6ke,  5  N.  ft  M.  680. 

An  application  by  a  successful  puty  in  an  issue 
directed  under  the  Interpleader  Act  for  costs,  ftc, 
may  be  made  before  jndgment  actually  signed,  but 
the  rule  cannot  be  drawn  up,  except  on  condition  of 
its  being  signed.  Bhrndr.  Delano,  6  Dowl.  P.C.  298. 

If  an  Older  for  an  issue  is  made  by  consent  at 
chambers  by  a  single  Judge  for  the  relief  of  the 
sheriff  under  sect  6.  of  the  Interpleader  Act,  it  is 
necessary  for  the  successful  party  to  come  to  the 
Court,  to  obtain  an  order  for  his  costs.  Matthewt  v. 
Sims,  6  Daw],  F.C.2M. 

Where  the  sheriff's  rule  nnder  the  Interpleader 
Act  does  not  pray  costs,  and  the  claimant  does  not 
appear,  the  Court  will  not,  on  disposing  of  the  rule, 
at  once  order  the  claimant  to  pay  costs,  but  will 
make  an  order  conditional  on  his  not  appearing 
within  a  certain  period.  SkuUleworth  v.  Clark,  4 
Dowl.  P.C.  661. 

On  an  application  under  the  Ist  sect  of  the  Inter- 
pleader Act,  if  the  claimant  does  not  appear,  the 
Court  will  not  order  him  to  pay  the  costs  of  apply- 
ing to  the  Court,  or  such  costs  to  be  paid  out  of  the 
fund  in  dispute.  Iswmhert  v.  Cooper,  6  DowL  P.C. 
547. 


(d)  Shenjr  i  Costs,  ufkenallomed. 

Where  a  sheriff  levied  under  9.jLfa,,  and  having 
received  notice  of  a  claim  to  the  goods  by  a  third 
party,  applied  for  protection  under  the  Interpleader 
Act,  when  an  order  was  made  for  the  trial  of  a 
feigned  issue,  between  the  claimant  and  the  execu- 
tion creditor,  upon  which  nothing  was  done,  as  the 
matter  was  afterwards  arranged : — Held,  that  the 
sheriff  was  not  entitled  to  have  his  costs,  under  the 
interpleader  rule,  paid ;  at  all  events,  not  without 
shewing  vexatious  conduct  on  the  part  of  the 
daimant  Cox  v.  Fenn,  8  Law  J.  Rep.  (n.s.)  Exch. 
25;  7  DowL  P.C.  50. 

The  Court  will  not,  under  the  Interpleader  Act, 
allow  the  sheriff  his  costs  incurred  by  keeping  pos- 
session, in  consequence  of  a  party  refusing  to  con- 
sent to  a  Judge  at  chambers  making  an  order  in  the 
case ;  no  authority  for  that  purpose  being  g^ven  by 
the  1  &  2  Will.  4,  c.  58,  s.  6.  Cliark  v.  Chetwoie,  4 
DowL  P.C.  635. 

On  a  sheriff's  rule  under  the  Interpleader  Act,  he 
is  not  entitled  to  costs,  notwithstanding  the  execu- 
tion creditor  fails  to  appear.  Bestoick  v.  Thomas,  5 
DowL  P.C.  458. 

In  ordinary  cases  the  Court  does  not  allow  the 
sheriff  his  costs  of  applying  for  a  rule  under  the 
Interpleader  Act  West  v.  Rotherham,  2  Bing.  N.C. 
527;  2SC.802. 

Upon  a  rule  of  interpleader  obtained  on  behalf 
of  the  sherill^  neither  plaintiff  nor  claimant  appear- 
ing after  service  of  the  rule,  the  Court  ordered  so 
much  of  the  goods  to  be  sold  as  would  satisfy  the 
sherifTs  charges,  and  the  rest  to  be  abandoned. 
BveMgh  V.  SaUlmry,  8  Bing.  N.C.  298 ;  3  Sc  674 ;  5 
DowL  P.C.  869. 

Where  a  sheriff  under  a  writ  against  the  goods 
of  A,  has  also  seized  the  goods  of  B,  and  the  ques- 
tion as  to  the  title  to  the  property  is  made  the  sub- 
ject of  a  proceeding  under  the  Interpleader  Act,  the 
sheriff  must  have  tiie  costs  of  appearing  in  the  first 
instance,  but  not  those  of  a  subsequent  application 
for  the  distribution  of  the  fund  in  court  Staiylev  v. 
Bedwell,  8  Law  J.  Rep.  (n.s.)  aB.  288;  10A1& 
£.  145;  2P.&D.809. 

Where  none  of  the  parties  appear  to  a  rule  ob- 
tained by  the  sheriff  under  the  Interpleader  Act,  the 
Court  upon  motion  will  order  the  parties  to  be 
enjoined  from  bringing  an  action  against  the  sheriff, 
who  is  exonerated  from  liability,  and  will  order  it  to 
be  referred  to  the  Prothonotary  to  ascertain  what 
portion  of  the  goods  in  question  should  be  sold  to 
pay  the  sheriff  nis  expenses,  poundage,  &c  In  re 
Sheriff  t(f  Cambridge,  6  Law  J.  Ren.  (m.8.)  C.P.  8a 

Unless  the  sheriff  has  been  guilty  of  misconduct, 
the  Court  will  not  order  him  to  pay  costs,  &&,  in 
an'  issue  directed  by  the  Court,  in  case  of  a  default 
by  the  unsuccessful  party. 

The  Court  will  allow  a  sheriff  to  deduct  the  ex- 
penses of  a  sale  effected  by  the  authority  of  the 
Court  under  the  Interpleader  Act,  although  it 
appears  on  the  trial  of  an  issue  that  the  seizure  was 
WTong^.    Bland  v.  Delano,  6  DowL  P.C.  293. 

(e)  Proetice. 

Where,  on  an  application  by  the  sheriff  on  the  1 
ft  2  Will.  4,  c  58,  s.  6,  the  claimant  i^peaied,  but 
not  the  execution  creditor,  the  Court  ordered  the 
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sheriff  to  withdraw  from  the  possesaion  forthwith, 
and  that  he  should  he  discharged  from  all  proceed- 
ioffs  hy  the  execution  creditor,  in  respect  of  the 
seizure.  Doble  v.  Cummins,  7  Law  J.  Rep.  (na)  Q.B. 
12;  7Ad.&£.580;  2N.&P.575. 

When  the  sheriff  applies  for  relief  under  the  In- 
terpleader Act,  he  need  not  in  his  affidavit  deny 
collusion  with  the  party.  Boond  or  Bomd  v.  Woodhail% 
5l.awJ.Rep.(N.80£xcK9;  2Cr.  M.&IL601;  1 
T.  &  G.  11 ;  4  Dowl  P.C.  351. 

An  execution  creditor  appearing  on  an  inter- 
pleader rule,  need  not  produce  an  affidavit  Angmt 
V.  W^otUfHy  7  Law  J.  Rep.  (n.s.)  £xch.  82}  3  M.  & 
W.  310. 

The  Court  has  no  power,  under  the  Interpleader 
Act,  to  dispose  sumxnaiily  of  the  matter  in  dispute 
between  the  parties,  who  appear  on  the  shenff's 
rule,  without  the  consent  of  both  plaintiff  and 
claimant     CurlewU  v.  Pocock,  5  DowL  P.C.  38 1. 

Where  a  plaintiff  in  an  issue,  directed  under  the 
Interpleader  Act,  does  not  proceed  to  the  trial  of  it, 
the  Court  will  not  permit  another  person's  name  to 
be  substituted,  without  malcing  the  orig^ally  ap- 
pointed plaintiff  a  party  to  the  rule.  Lgdal  v.  Biddle, 
5  DowL  P.C.  244. 

A  verdict  on  a  feigned  issue,  under  the  Inter- 
pleader Act,  must  be  entered  up  as  section  7  of  that 
act  directs,  and  therefore  a  judgment,  signed  in  the 
ordinary  manner  on  such  issue,  was  set  aside  by  the 
Court     JHckentoH  v.  Eyre,  7  Dowl.  P.C.  721. 

Where  money,  the  proceeds  of  an  execution,  has 
been  pud  Into  court  by  the  sheriff  under  the  Inter- 
pleader Act,  and  the  claimant  abandons  his  claim, 
the  rule  for  paying  the  money  out  of  court  to  the 
execution  creditor,  together  with  his  costs,  is  nisi  in 
the  first  instance.  Stanley  v.  Perry,  4  Dowl.  P.C.  599. 


6Law  J.Rep.(M.6.)C.P.24S;  3Bing.N.C.748;  4 
So.  512. 


INTESTACY. 

[See  Next-op-kin.] 

Where  an  intestate  leaves  a  widow,  but  no  next- 
of-lin,  the  widow  is  not  entitled  to  the  whole  of  his 
personal  estate ;  one  moiety  belongs  to  her,  and  the 
other  to  the  Crown.     Cctve  v.  Roberts,  8  Sim.  214. 


INTRUSION. 

[See  Ejectment.] 

Under  the  21  Jac.  1,  c.  14,  if  the  defendant,  in  an 
information  of  intrusion,  proves  a  possession  for 
twenty  years,  the  proof  of  title  is  tlirown  upon  the 
Crown ;  which  proof  may  be  given  in  that  action, 
and  the  king  is  not  compelled  to  adopt  any  previous 
proceedings  to  ascertain  his  title.  Attorney  General  r. 
Parsons,  6  Law  J.  Rep,  (n.s.)  Exch,  9 ;  2  M.  &  W. 
23 ;  1  T.  &  G.  980 ;  6  Dowl.  P.C.  165. 

Quare — Can  the  writ  of  intrusion  be  maintained 
for  an  alleged  intrusion  upon  the  death  of  an  equi- 
table tenant  for  life? 

Semhle — The  writ  can  be  maintained  by  a  de- 
mandant claiming  under  a  devise,  as  well  as  by  him 
who  claims  by  descent. 

The  limitation  as  to  the  time  of  suing  out  the 
writ  is  fifty,  not  twenty,  years,  as  such  limitation  is 
regulated  by  the  stat  32  Hen.  8,  c.  2,  not  by  stat 
21  Jac.  1,  c.  16.    Piercy  demandant,  Gardner  tenant. 


INVESTMENT. 

By  a  private  aet,  money  was  directed  to  be  laid 
out  in  the  purchase  of  frediold  lands,  tenements,  or 
hereditaments,  and  ths  fee  simple  and  inheritaaoe 
thereof,  which  might  be  approved  by  this  Court  :— 
Held,  first,  that  the  purehaae  of  a  fixed  rent-charge 
was  not  a  proper  investment  $  and,  secondly,  that 
the  purchase  of  a  freehold  estate,  anbject  to  a  term 
of  1,000  years,  at  a  fixed  rent,  was  equally  objec- 
tionable. Ex  parte  Gartside,  6  Law  J.  Rep.  (v.8.) 
Ch.266. 


IRELAND. 

[See  LiKiTATiON,  Stati7TB8  of.] 

Goods  imported  from  Ireland  are  liable  to  the 
duties  imposed  by  48  Geo.  8,  c.  11  (the  Bristol  Dock 
Act),  upon  *'au  goods,  wares,  or  merchandises, 
imported  from  parts  beyond  the  seas,  and  not  brought 
by  inland  navigation  into  the  port  of  BristoL"  Bat- 
tersbyy.  Kirk,  5  Law  J.  Rep.  (n.8.)  C.P.  166 1  2  Bing. 
N.C.584;  3 Sell. 


ISSU£. 


[See  Pleading — -Pbactice.] 

As  to  the  meaning  of  the  term"  issue"  in  a  devise, 
see  Lees  v.  Mosley,  antet  p>  204. 

Where  there  are  several  issues,  some  of  which  are 
abandoned  at  the  trial,  the  plaintiff  is  entitled  only 
to  the  costs  of  those  parts  of  the  briefs,  and  such  of 
the  witnesses  as  were  necessary  for  the  issues  on 
which  he  succeeded*  Gougenheim  v.  Lane,  1  M.  & 
W.  136;  4  Dowl.  P.C.  482 ;  1  T.  &  G.  216. 

Trespass  for  entering  plaintiflfs  house  and  taking 
plaintiff's  goods.  Pleas,  that  the  dweUing-house 
and  goods  were  not  the  propertv  of  the  plaintiff; 
and  second,  that  the  goods  belonged  to  another 
person.  The  }ury  found  that  the  house  and  part  of 
the  goods  belonged  to  the  plaintiff,  the  rest  to  the 
defendants: — Held,  that  the  issues  were  divisible, 
and  that  the  verdict  should  be  entered  accordingly, 
part  for  the  plaintiff  and  part  for  the  defendant 
RoHtledge  v.  Abbott,  7  Law  J.  Rep.  (n.8.)  Q.B.  221; 
8Ad.&£.592;  3N.&P.560. 

Where  the  declaration  in  ejectment,  oontaiuing 
only  one  count  and  one  demise,  claimed  several 
messuages,  and  the  jury  found  a  verdict  of  guilty  as 
to  some,  and  not  guilty  as  to  another,  the  Couprt  held, 
that,  pursuant  to  1  Reg.  Gen.  Hilaiy  term,  2  WilL4, 
s.  74,  the  defendant  was  entitled  to  his  costs  as  to 
the  messuage,  with  respect  to  which  the  plaintiff 
had  failed,  and  to  have  them  set  off  against  those  of 
the  lessor  of  the  plaintiff  Doe  d.  Erringttm  v.  £f- 
ringttm,  4  Dowl.  P.C.  602. 

On  the  trial  of  a  right  of  way,  in  one  count  claimed 
as  a  public,  and  in  another  as  a  private,  way,  a 
general  verdict  was  found  for  the  defendants.  The 
Court  afterwards  directed  a  new  trial,  expressly  by 
the  rule  confining  it  to  the  right  claimed  in  the 
second  count  In  the  rule  no  mention  was  made  of 
coats,  nor  any  reservation  of  the  defendants*  verdict 
on  the  first  count: — Held,  that  the  defendants  were, 
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nerertlieless,  entitled  to  the  costs  of  the  issues  found 
for  them  on  the  first  trial,  and  not  in  contest  on  the 
second.  Bower  v.  Hill,  2  Sc.  540 ;  5  DowL  P.O.  1 83. 
To  a  declaration  for  goods  sold  and  delivered,  the 
defendant  pleaded,  first,  except  as  to  65L  Is.  6d.  non 
assumpsit;  as  to  27/.  18j.  2d.  part  of  the  last-men- 
tioned sum,  payment  hefore  action  hrought;  as  to 
18/.  furtlier  parcel  of  the  said  sum,  payment  into 
court  of  that  amount;  and  as  to  the  residue  a  set-off 
The  plaintiff  replied^  accepting  the  18/.  in  satisfac- 
tion, &c.,  taking  no  notice  of  the  other  pleas.  The 
Court  gave  leaTe  to  the  defendant  to  sign  a  judg- 
ment of  non  pros.,  unless  the  plaintiff  amended  Ms 
replication  on  payment  of  costs,  or  consented  to 
taxation  of  costs,  as  upon  a  noL  pros.,  in  respect  of 
the  unanswered  pleas.  Topham  t.  Kidmore,  &  DowL 
P.C.  676. 


JOINT  STOCK  COMPANY. 

[See  BANKiiro  Company — Company — Railw^^y 

Company.] 

The  law  relative  to  legal  proceedings  by  certain 
joint- stock  hanking  companies  against  their  own 
members,  and  by  such  members  against  the  com- 
panies, amended  by  1  &  2  Vict.  c.  96 ;  16  Law  J. 
Stat.  172. 

That  act  continued  by  3  &  4  Vict  c.  II 1 ;  18  Law 
J.  Sut  276. 

A  banking  company  established  under  the  7  Geo. 
4,  c.  46,  but  afterwards  opening  a  house  of  businesa 
in  London," contrary  to  the  act,  does  not  debar  itself 
ef  the  powers  given  by  the  act  to  sue  by  its  registered 
officer.     Ex  parte  Hall  re  Hall,  M.  &  Ch,  865. 

By  the  deed  of  settlement  of  a  joint-stock  com- 
pany, it  was  agreed,  that  the  stock  of  the  company 
should  consist  of  sixty  shares  of  100/.  each,  with 
power  for  the  company  to  create  any  additional  nimi- 
ber  of  shares ;  and  the  shares  were  to  be  assigned 
and  disposed  of  without  any  restriction,  at  the  win 
of  the  owner : — Held,  that  the  company  was  an  il- 
legal body ;  and  a  bill  having  been  filed  by  one  of 
the  shareholders  against  all  the  other  parties  who 
then  held  shares,  stating  that  the  company  was  in-^ 
solvent,  and  praying  for  a  dissolution  and  a  contri- 
bution to  the  losses  of  the  company,  a  demurrer  to 
the  bill  was  allowed.  Blundell  v.  Winsor,  6  Law  J. 
Rep.(N.8.)Ch.364;  8  Sim.  601. 

The  public  officer  of  a  joint-stock  company  re- 
presents the  company  for  some  purposes  after  its 
dissolution.  Hall  v.  Connell,  9  Law  J.  Rep.  (n.s.) 
Ex.Eq.25;  3Y.&C.707. 

Where  a  party's  qualification  to  act  as  a  director 
of  a  company  consists  in  his  being  the  proprietor 
of  shares,  he  will  not  lose  his  qualification  by  mort- 
gaging them.     Cumming  v.  Prescoit,  2  Y.  &  C.  488. 

Construction  of  acts  of  parliament  as  to  the  lia- 
bilities of  shareholders,  with  respect  to  calls.  BailHe 
v.  Edinburgh  Oil  Gas  Light  Company,  3C.&F.639. 

A  suit  by  a  joint-stock  banking  company  against 
a  co-partnership,  formed  partly  of  members  of  the 
banking  company  and  partly  of  strangers,  to  re- 
cover monies  impropfrly  withdrawn  from  the  bank 
on  account  of  the  co-partnership,  is  properly  insti- 
tuted in  the  name  of  the  registered  public  officer  of 
the  banking  company.  Manners  v.  Rowley^  9  Law 
J.  Rep.  (n.s.)  Ch.  169. 


The  acts  7  Geo.  4,  c  46,  and  1  &  2yict  c  96, do 
not  constitute  the  registered  public  ofilcer  of  a  joint- 
stock  banking  company,  the  representative  of  part 
of  the  members  of  the  company  in  actions  or  suits, 
but  of  the  whole  of  them  only :  therefore,  in  a  bill 
by  one  member  of  such  a  company  against  the 
other  members,  exclusive  of  the  plaintiff  himself^ 
the  registered  public  officer  b  not  ihe  proper  repre- 
sentative of  the  defendants.  Seddon  v.  Conmeli,  9  Law 
J.  Rep.  (n.8.)  Ch.  841 ;  10  Sim.  58. 

On  the  formation  of  a  joint-stock  company,  it  was 
agreed,  that  5/.  a  share  should  be  paid  in  to  the 
bankers'  before  April  1825.  The  bill  stated,  that 
the  directors  retained  a  number  of  shares,  and  sold 
them  at  a  premium,  representing  to  the  purchasers 
that  the  instalments  had  been  paid  up.  To  a  bill 
filed  by  a  shareholder,  on  behalf  of  himself  and  the 
rest  of  the  company,  to  compel  the  directors  to  pay 
the  amount  of  me  instalments  on  those  shares  in  to 
the  bankers*,  a  general  demurrer  was  allowed,  on 
the  ground,  that  the  bill  did  not  sufficiently  shew  a 
personal  liability  on  the  part  of  the  directors  to  pay 
the  instalments.  Mocatta  v.  Ingilhy,  5  Law  J.  Rep. 
(N.S.)  Ch.  145. 
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[See  PaACTiCE.] 

(A)  In  the  Bail  Court. 

(B)  At  Chambbbs. 


(A)  In  the  Bail  Coxjut. 

[See  Bail  Court.] 

On  an  application  to  the  Court  of  King's  Bench 
to  review  tbe  decision  of  a  single  Judge,  sitting  in 
the  Bail  Court, — Held,  that  his  decision  was  final. 
Bex  V.  Sheriff  of  Devon,  5  Law  J.  Rep.  (n.s,)  K.B. 
49,  n;  5N.&M.416,  n. 

(B)  At  Chambers. 
[See  Judgment,  For  Want  of  a  Plea.} 

A  Judge  at  chambers  has  no  authority  to  set  aside 
an  arguable  demurrer  to  a  replication  putting  in 
issue  all  the  matters  contained  m  a  plea,  on  an  affi- 
davit that  the  matters  contained  in  the  plea  are  false, 
and  pat  upon  the  record  for  the  purposes  of  delay. 
Edwards  v.  Greenwood,  8  Law  J.  Rep.  (N.ft.)  C.P.  245 ; 
5  Bing.  N.C.  476 ;  7  Sc.  482. 

Whether  a  Judge  at  chambers  has  power  to  dis- 
charge a  rule  of  court  at  the  instance  of  the  party 
in  whose  favour  it  was  made,  qwere. 

But  where  a  Judge  at  chambers  has  discharged 
a  rule  for  staying  proceeding^,  on  the  application  of 
the  party  by  whom  it  was  obtained,  and  after  hear- 
ing both  parties,  the  Court  will  not  set  aside  the 
Judge's  order  for  irregularity,  if  not  resisted  at  the 
time,  or  at  the  first  reasonable  opportunity.  Dums- 
day  V.  Hughes,  5  Law  J.  Rep.  (n.s.)  C.P.  33S. 

The  Court  will  not,  unless  a  strong  case  be  made 
out,  review  the  decision  of  a  Judge  at  chambers,  as 
to  costs.  Sheriff  OT  Shirreffy,  Gresley,  5  Law  J.  Rep. 
(N.8.)K.B.7;  4Ad.&£.d38;  5N.&M.491. 
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(A)    IV  GENERAL. 

(B)  For  Want  OP  A  Plia. 

(C)  Op  Non  Pro». 

(D)  Entering  up. 

(a)  In  general. 

(b)  Nunc  pro  tunc, 

(E)  Docketing. 

(F)  Arrest  op. 
Setting  aside. 
Judgment  recovered. 


(G) 

(H) 

( I )  As  IN  CASE  OP  Nonsuit. 

(K^  Judgment  non  obstante. 

(L)  Entering  Satisfaction  on. 

(M)  Foreign  Judgment. 


Memorandum  to  be  left  with  the  senior  Master  of 
the  Common  Pleas  before  judgments  &c.,  affecting 
real  estate ;  and  1  &  2  Vict  c.  110,  amended  by  3  & 
4  Vict  c.  82 ;  18  Law  J.  Stat  App.  10. 

The  operation  of  judgments  altered  and  extended 
by  1  &  2  Vict  c  1 10 ;  16  Law  J.  SUt  App.  1. 

(A)  In  general. 

A  brought  separate  actions  against  B  and  C  for 
the  payment  of  the  amount  of  a  joint  and  several 
promissory  note,  given  by  B  and  C,  his  surety,  to 
A,  and  recovered  judgment  in  both  actions ;  A  issued 
out  execution  only  against  C,  the  surety,  who  there- 
upon paid  the  debt  and  costs.  C  dying,  his  admi- 
nistratrix filed  a  bill  against  A  and  B,  for  an  as- 
signment of  the  judgment  obtained  by  A  against  B, 
the  principal  debtor: — Held,  that  as  the  debt  was 
discharged,  the  judgment  was  satisfied,  and  could 
not  be  enforced  at  law  against  B,  and  that  a  court 
of  equity  would  not,  under  such  circumstances, 
compel  an  assignment  Dowbiggin  v.  Boumet,  6  Xiaw 
J.  Rep.  (n.s.)  Ex.  £q.  82 ;  2  Y.  &  C.  462. 

The  lien  of  a  judgment  creditor  on  the  real  estate 
of  his  debtor,  where  execution  has  not  been  taken 
out,  is  defeated  by  the  exercise  of  a  power  of  ap- 
pointment given  to  the  debtor  in  a  conveyance  to 
the  usual  uses  to  bar  dower;  and  that,  notwith- 
standing the  appointee  had  notice  of  the  judgment 
Skeekt  V.  Shearly,  6  Law  J.  Rep.  (n.s.)  Ch.  21;  8 
Sim.  153 ;  8  M.  &  Cr.  112 ;  but  see  now  1  &  2  Yict 
cllO,s.  n. 

A  judgment  creditor  having  taken  no  steps  to  en- 
force payment  of  his  demand,  for  a  period  of  twenty- 
eight  years,  filed  his  bill  for  relief  one  day  before  the 
Stat  3  &  4  Will.  5,  c.  27, came  into  operation: — Held, 
that  independently  of  the  question  of  presumed 
satisfaction,  he  was  barred  from  relief  by  his  own 
laches.  Greei\feU  v.  Girdlestone,  7  Law  J.  Rep.  (n.8.) 
Ex.Eq.42;  2Y.&C.662. 

A  defendant  who  has  been  arrested  on  a  capias  ad 
sai^faciendum,  and  on  his  own  application  dis- 
charged from  such  arrest  on  the  ground  of  irregu- 
larity, is  not  thereby  discharged  from  the  judgment, 
by  reason  of  his  having  before  been  taken  in  execu- 
tion on  it  Collins  v.  Beaumont,  9  Law  J.  Rep.  ^N.s.) 
aB.  35  ;  10  Ad.  &  E.  225  ;  2  P.  &  D.  363. 

(B)  For  Want  op  a  Plea. 

Authority  of  a  Judge  at  chambers  to  set  aside 
frivolous  and  perplexing  pleas,  and  to  allow  the 
plaintiff  to  sign  judgment. 


What  pleas  will  b«  to  dealt  with,  in  an  action 
against  the  defendant  as  the  drawer  of  a  bill  of 
exchange  and  the  maker  of  a  promissory  note. 
Balmanno  v.  Thompson,  9  Law  J.  Rq».  (n.s.)  C.P.  57 ; 
6  Bing.  N.C.  153 ;  8  Sc  806. 

If  a  plaintiff  takes  out  a  summons  to  ameftd  his 
declaration,  the  defendant  has  a  right  to  presume 
that  it  will  be  followed  up  by  a  peremptory  summons, 
and  therefore  it  will  operate  as  a  stay  of  proceedings 
for  one  day;  consequently,  when  the  time  for  plead- 
ing was  out  on  the  day  on  which  the  peremptory 
summons  could  be  made  returnable,  a  judgment 
signed  for  want  of  a  plea,  on  the  morning  of  the 
next  day  was  held  irregular.  Hodgson  v.  Caley,  8 
Dowl.  P.C.318. 

(C)  Op  Non  Pros, 

A  non  pros,  for  not  entering  the  issue  pursuant  to 
rule,  is  irregular  after  notice  of  trial.  Howell  v. 
Jacobs,  5  Dowl.  P.C.  394. 

A  plaintiff  who  obtains  an  order  for  amending  his 
writ,  is  not  obliged  to  draw  it  up ;  and  if  he  gives 
notice  of  abandoning  the  order  and  the  writ,  and 
the  defendant  afterwards  appears,  a  judgment  of 
non  pros,  for  not  declaring  is  irregular.  SoUy  v.  Ri- 
chardson,  6  Dowl.  P.C.  774. 

A  declaration  in  debt  was  for  65/.,  and  the  par- 
ticulars claimed  12/.  9s.  6i.  as  a  balance.  The 
defendant  pleaded,  first,  nunquam  indebitaius,  except 
as  to  10/.  13«.,  second  payment  of  10/.  before  action 
brought,  and  as  to  10/.  ISs.  payment  into  court  The 
plaintiff  by  his  replication  accepted,  and  took  out  of 
court  the  last  mentioned  sum,  but  took  no  notice  of  the 
other  pleas : — Held,  that  the  defendant  was  entitled 
to  sign  judgment  of  non  pros,  as  to  them,  though  the 
second  plea  might  have  been  unnecessary.  Emmott 
or  Emmett  v.  Standen,  7  Law  J.  Rep.  (n.s.)  Exch.  198 ; 
8M.&W.  497;  6  Dowl.P.C.59L 

(D)  Entering  up. 

(a)  In  general. 

A  rule  for  entering  up  judgment  on  the  Speaker's 
certificate,  pursuant  to  9  Geo.  4,  c.  22,  s.  63,  is  nisi 
in  the  first  mstance.  Bailey  y.  Bond,  8  Dowl.  P.C. 
119. 

The  Court  will  not  prevent  the  taxation  of  costs 
and  the  signing  of  final  judgment,  though  more 
than  two  terms  have  elapsed  since  the  judgment  was 
pronouneed,  when  there  is  no  laches  on  the  part  of 
the  plaintiff,  who  Is  entitled  to  such  judgment,  and 
the  delay  is  occasioned  by  the  difficulty  of  the 
cause,  and  the  course  and  press  of  business  in  the 
court  Green  v.  Cobden,6  Law  J.  Rep.  (n.s.)  C.P. 
250;  4Sc486. 

To  a  declaration  in  debt  the  defendant  pleaded, 
first,  as  to  part,  a  set-off;  secondly,  as  to  further 
part,  goods  returned;  thirdly,  as  to  the  residue,, 
payment  into  court  Upon  these  pleas,  he  proved 
sufiicient  to  cover  the  plaintiff's  demand  stated  in 
his  particulars,  but  less  by  21.  than  he  alleged  in 
his  plea  of  set-off:— Held,  that  the  plaintiff  waa 
entitled  to  a  verdict  for  the  2/.  Green  v.  Marsh,  5 
Dowl.  P.C.  669. 

(k)  Nunc  pro  tune. 

The  proviso  in  the  rule  of  Hilary  term,  4  Will.  4,  s.  3, 
(as  to  pleading),  which  makes  it  competent  to  a  Court 
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or  Judge  to  order  ft  judgment  to  be  entered  mme  pro 
tunc,  applies  only  where  the  delay  is  of  the  Courts 
and  not  of  the  party  applying ;  and  therefore  the 
Court  refused  to  enter  up  judgment  on  a  cognovit 
In  Easter  £erm,  nunc  pro  tunc,  the  person  by  whom 
it  was  given  having  died  in  Hilary  term.  Lanman 
or  Mann  v.  Audley,  6  Law  J.  Rep.  (n.8.)  Exch.  136; 
2  M.  &  W.  535 ;  5  DowL  P.C.  596. 

After  a  trial  of  considerable  length,  a  verdict 
passed  for  the  defendant  on  the  27  th  of  March.  On 
the  3rd  of  April,  (before  Easter  term,)  the  defen- 
dant died.  A  role  fort  new  trial  was'moved  for  by 
the  plaintiff  in  Easter  term,  and  refused  on  the  last 
day  of  that  term.  The  affidavits  on  the  part  of  the 
defendant  stated,  that  the  taxation  of  costs  could 
not  be  completed  in  Trinity  term,  in  consequence 
of  the  magnitude  of  the  cause.  On  the  2ith  of 
June,  judgment  was  signed  for  the  defendant 
In  the  following  Hilary  term,  *  rule  was  moved 
for  to  enter  jud^ent  nunc  pro  tune :  rule  absolute. 
Evans  v.  Reeee  orIUei,9  Law  J.  RepL(N.a.)  Q.B.  317; 
12Ad.&E.  167;  4P.&D.S6. 

The  Court  will  not  allow  a  judgment  to  be  entered 
mate  pro  tunc,  when  the  non-entry  at  the  proper  time 
does  not  proceed  from  the  act  of  the  Court,  but 
from  the  laches  of  the  party  himself. 

Therefore,  where  by  an  agreement  between  the 
plaintiiT  and  defendant,  certain  pleas  were  to  be 
withdrawn,  and  the  former  was  to  sign  judgment 
upon  the  6th  of  June,  which  he  did  not  do,  and  the 
defendant  died  upon  the  8th ;  and  the  plaintiff,  upon 
the  17th,  took  out  a  sunmions,  to  enable  Idm  to 
enter  the  judgment  as  on  the  6th  of  June, — the 
Court  would  not  allow  the  judgment  to  be  so  en* 
tered,  and  rescinded  a  Judge's  order,  by  which  such 
permission  was  given.  Veutghan  v.  Wilson,  7  Law 
J.  Rep.  (n.8.)  C.P. 22 i  4Bing.N.C.  116;  5Sc.404; 
6  DowL  P.C.  210. 

Where  a  verdict  was  found  subject  to  a  special 
case  to  be  agreed  on  between  the  parties,  but  it  was 
not  set  down  for  argument  until  after  the  death  of 
one  of  them  against  whom  judgment  was  ultimately 
given,  the  Court  refused  to  aUow  judgment  to  be 
entered  nunc  pro  tune,  at  the  instance  of  the  success- 
ful party,  as  the  delay  in  setting  down  the  special 
case  could  not  be  considered  as  that  of  the  Court 
Doe  d.  Taylor  v.  Crup,  7  Dowl.  P.C.  584. 

Where  a  verdict  was  found  for  the  avowant  at  the 
Summer  Assizes  in  1834,  subject  to  a  case  which 
was  not  set  down  for  argument  until  Hilary  term 
1836,  and  upon  argument  in  Easter  term,  it  was 
ordered  that  judgment  should  be  entered  for  the 
plaintiff;  and  a  rule  was  obtained,  in  the  same  term, 
to  shew  cause  why  judgment  should  not  be  entered 
for  the  avowant,  which,  upon  argument  in  Trinity 
term,  was  discharged,  and  an  application  was  im- 
mediately made  to  enter  up  judgment  nunc  pro  tunc, 
(defendant  having  died  after  verdict  and  before 
argument  of  the  case,)  and  a  copy  of  a  bill  made  out 
for  taxation,  was  delivered  to  the  defendant's  agent 
on  the  11th  of  the  succeeding  March,  with  notice  to 
attend  the  officer  on  the  16th, — the  Court  made  the 
rule  for  such  taxation,  and  for  signing  final  judg- 
ment, absolute.  Oreen  v.  Cobden,  6  Law  J.  Rep. 
(n.8.)  C.P.  250;  4  Sc.  486. 

Under  the  rales  of  Hilary  term,  4  Will.  4,  s.  3, 
where  plaintiff  has  obtained  a  verdict,  but  de- 


fendant has  obtained  a  rule  nisi  for  *  new  trial, 
which  after  the  lapse  of  a  year  has  been  dis- 
charged,  and  in  the  meantime  defendant  has  diod* 
the  Court  will  order  judgment  to  be  entered  mme 
pro  tunCf  though  more  than  two  terms  have  elapsed 
since  the  discharge  of  the  rule,  if  it  appear  that  the 
delay  was  occasioned  by  taxation  of  costs,  and  no 
fault  be  specifically  imputed  to  the  plaintiff.  Bkwett 
V.  TregomUng,  4  Ad.  &  £.  1002. 

(E)  DOCKBTIHO. 

A  docket  of  the  issue  is  not  a  sufiScient  docket  of 
the  judgment  within  the  provisiona  of  the  statute 
4  &  5  W.  &  M.  c  20 ;  and  it  IS  the  duty  of  the  attorney 
who  signs  judgment,  to  see  that  the  judgment  is  pro- 
perly docketed.  Doe  d.  Barron  v.  Pur^tas,  5  Law  J. 
Rep.  (n.8.)  as.  148. 

(F)  Abbbst  of. 

Judgment  will  not  be  arrested  if  the  ground  of 
objection  does  not  appear  clearly  upon  the  record. 

Therefore,  in  an  action  against  husband  and  wiie^ 
the  Court  will  not  arrest  the  judgment  upon  the 
ground  of  the  wife  being  impropeuy  made  a  par^, 
if  it  is  left  uncertain  whether  she  made  the  promise 
after  marriage  or  before,  when  in  the  former  ease 
it  would  be  improper  to  join  her  in  the  action,  in  the 
latter  it  would  not  Frame  or  France  v.  White,  9  Law 
J.  Rep.  (n.8.)  C.P.  337;  1  M.&  G.  731 ;  1  Sc  N.R. 
604. 

Before  the  new  rules  of  Hilary  term,  2  WilL  4^  a 
motion  to  arrest  the  judgment,  or  for  a  nemre/aeioi 
de  novo,  must  have  been  made  within  the  four  firat 
days  of  the  term  next  after  the  triaL 

QiMPre— If  the  rule  65  of  Hilary  term,  2  WilL  4, 
applies  to  trials  out  of  term.  Thomas  v.  Jemes,  7 
Law  J.  Rep.  (n.s.)  Exch.  205 ;  4  M.  &  W.  28. 

A  declaration  in  trespass  stated  that  the  defendant 
broke  and  entered  the  plaintiff's  close,  being  part 
of  a  certain  yard,  and  committed  treqtaas  theie. 
Pleas,  firs^  not  guilty ;  secondly,  in  denial  of  the 
close  being  the  plaintifi's;  thirdly,  a  justification 
under  a  right  of  way  and  passage  over  the  heus  in 
quo,  "  to  a  stable  and  loft  over  the  same,  and  the 
space  or  opening  under  the  said  loft,  and  now  used 
as  a  woodhouse,"  and  also  under  a  claim  to  use  the 
locus  in  quo  in  common  with  the  plaintiff  Issue  was 
joined  on  the  first  two  pleas.  To  the  third  plea 
there  was  a  new  assignment,  which,  after  stating 
that  the  plaintiff  brought  his  action  for  other  ties- 
passes  than  those  in  that  plea  mentioned,  namely, 
that  before  any  of  the  times  when,  &c.,  the  defendant 
Gomme  converted  the  loft  and  the  space  thereunder 
into  a  cottage,  and  kept  them  so  converted,  and  that 
the  other  defendant,  Darvell,  occupied  the  cottage, 
and  that  during  all  those  times  the  defendants  ceased 
to  use  the  same  as  a  loft  or  wood-house,  stated,  that 
at  the  said  times  when,  &c.  the  defendants  broke 
and  entered  the  said  close  in  which.  Sic,  on  other 
and  di^rent  occasions  than  those  in  the  said  last 
plea  mentioned,  and  for  other  and  different  purpoees 
than  those  in  that  plea  mentioned,  to  wit,  by  passing 
across  the  said  close  in  which,  &c.,  to  the  said  cot- 
tage, and  thence  into  a  common  highway  there,  and 
so  fh)m  thence  back  again,  for  the  purpose  of  the 
occupation  of  the  cottage,  and  not  for  the  purposes 
in  the  said  reservation  and  last  plea  mentioned ;  utA 
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and  that  tlie  defendants,  on  the  laid  days  and  times 
when,  ftc.,  broke  and  entered  the  said  close  in 
wUch,  &c.,  and  trod  down,  trampled  upon,  and 
spoQed  the  grass  of  the  plaintiff,  on  otlier  and  dif- 
ferent occasions.  Plea  to  the  new  assignment,  that 
the  said  passing  and  re-passing  across  the  said  close 
m  which,  &c.,  was  done  by  the  defendants  for  the 
purposes  mentioned  in  the  said  reservation  (set  out 
in  the  plea),  in  the  manner  and  as  the  tenants  of  the 
messuage  and  premises ,  in  the  occupation  of  the 
defendftQt  Gomme  had  been  accustomed  to  use  the 
said  close  in  which,  &c ;  concluding  with  a  special 
trsTerse,  and  to  the  country,  on  which  issue  was 
Joined.  Upon  motion  in  arrest  of  judgment,  on  the 
ground  that  the  replication  was  no  answer  to  the 
pka,  and  that  the  new  assignment  was  only  in  re- 
spect of  trespasses  which,  upon  the  record,  appeared 
to  be  justified  by  the  plea, — Held,  first,  that,  upon 
the  merits,  there  was  no  ground  for  arresting  the 
judgment,  as  the  new  assignment  set  out  other 
trespasses,  to  which  the  plea  was  no  answer:  and, 
seeondly,  that,  in  point  of  form,  the  judgment  could 
not  be  arrested,  as  the  new  assignment  stated  that 
the  defendant  committed  the  trespasses  on  other 
ooeasions  and  for  other  purposes  than  those  men- 
tioned in  the  plea,  to  which  no  answer  appeared  on 
the  record,  except  the  traverse  at  the  end  of  the 
plea  to  the  new  assignment,  which  onbr  amounted 
to  not  guilty.  AlUm  t.  (josiim,  9  Law  J.  Rep.  (n.8.) 
aB.258;  llAd.&£.759;  3P.&D.581. 

Assumpnt  upon  a  promissory  note  for  262.  15«., 
made  by  uie  defendant,  and  payable  to  the  plaintifl^ 
or  order,  for  value  received.  Plea,  as  to  17^  14«;  7</., 
parcel  of  the  money  in  the  first  count,  and  for  which 
the  note  therein  mentioned  was  made  payable  by 
the  d«fendant,  actio  non,  because,  as  to  the  said  sum, 
the  note  was  made  by  the  defendant,  and  delivered 
to  the  plaintifij  for  the  purpose  of  the  plainti£Ps 
paying,  for  and  on  account  of  the  defendant,  divers 
sums  due  from  the  defendant  to  other  persons, 
amounting  to  that  sum ;  that  the  plaintiff  took  the 
note  on  those  terms,  and  no  other,  and  then  pro- 
mised the  defendant  to  pay  and  discharge  the  same 
in  manner  aforesaid,  but  he  had  not  paid  the  said 
sums,  or  any  of  them,  but  the  same  were  wholly 
unpaid,  and  the  defendant  was  still  liable  to  pay 
them;  and  that,  except  as  to  9t  6i.,  there  was  no 
oonsideration  for  the  note.  Replication,  that  the 
defendant,  at  the  request  of  the  persons  in  the  plea 
mentioned,  made  and  delivered  the  note  to  the 
pUdntifl;  who  took  and  received  it  as  to  the  said 
sum  of  \7L  14*.  7d.,  at  the  like  request  of  those  per- 
sons, for  the  purpose  of  paying  to  them  the  sum  of 
money,  in  which  the  defendant  so  stood  indebted  to 
them,  so  soon  as  the  defendant  should  have  paid  the 
note^  without  this,  that  the  plaintiff  promised  the 
defendant  to  pay  the  said  sum  of  money,  so  due  and 
owing  from  the  defendant,  as  the  defendant  has  in 
his  plea  alleged: — Held,  upon  motion  in  arrest  of 
judg^nt,  that  a  good  consideration  for  the  note  ap- 
peared. Cole  V.  Cresnpett,  9  Law  J.  Rep.  (n.s.)  Q.B. 
117;  llAd.&£.661;  8P.&D.404. 

(G)   SjBTTING  ABIDE. 

AiSdavits  in  support  of  a  rule  to  set  aside  pro- 
ceedings must  shew  a  clear  case  for  relief;  and,  there- 
fore^ where  it  was  moved  to  set  aside  a  judgment  on 
the  ground  that  the  accounts  between  the  parties 


had  been  Investigated  and  found  to  be  Incorrect,  and 
that  the  plaintiff  had  agreed  that  any  error  should 
be  recdfied : — Held,  that  the  affidavits  were  insuffi- 
cient in  not  stating  that  the  error  was  in  the  amount. 
Freedy  v.  Zov0^,4  Dowl.  P.C.  671. 

Where  judgment  was  signed  on  the  2Srd,  and  a 
summons  to  set  it  aside  was  obtained  on  the  25th| 
and  dismissed  on  the  26th, — Held,  that  an  applica- 
tion to  the  Court  on  the  29th  was  not  too  late.  King 
v.  Myers,  5  DowL  P.C.  686. 

(H)  JuDOMBxrr  bbcovbrbs. 

Upon  issue  joined  on  a  plea  of  nul  Hel  record,  to 
a  declaration  which  alleges  a  judgment  recovered  in 
the  King's  Bench,  "  as  by  the  record  remaining  in 
the  said  court  will  appear,**  it  is  no  objection  to  a 
motion  for  judgment  uiat  the  record  is  in  the  Court 
of  Queen* s  Bench.  Lewie  v.  Jleock,  7  Law  J.  Rep. 
(N.g.)Exch.9;  8M.&W.188;  6DowLP.C.78. 

(I)  As  IN  CA8B  OF  Nonsuit. 

Where  in  a  country  cause  issue  has  been  joined 
in  an  issuable  term,  and  no  notice  of  trial  given  for 
the  ensuing  assizes,  the  defendant  cannot  apply  for 
judgment  as  in  case  of  a  nonsuit,  until  two  terms 
from  the  time  of  joining  issue  have  elapsed. 

Therefore,  where  under  such  circumstances  issue 
had  been  joined  in  Trinity  term,  an  application  for 
judgment  as  in  case  of  a  nonsuit,  in  the  ensuing 
Hilary  term,  was  held  to  be  too  soon.  fFilliams  v. 
Domes  or  Davis,  8  Law  J.  Rep.  (n.s.)  C.P.  121 ;  ^ 
Bing.N.C.227!  7Scl78. 

Where  issue  in  a  country  cause  is  joined  in 
Hilary  vacation,  and  no  notice  of  trial  given,  judg- 
ment as  in  case  of  nonsuit  cannot  be  moved  for  in 
the  ensuing  Michaelmas  term.  Eoans  v.  Barnard,  7 
Law  J.  Rep.  (n.s.)  Exch.  45 ;  8  M.  &  W.  276 ;  6  Dowl. 
P.C.  867. 

Where  issue  is  joined  in  a  country  cause  on  the  10th 
of  January,  judgment  as  in  case  of  a  nonsiiit  may  be 
moved  for  in  Trinity  term.  Lister  v.  Ventom,  7  DowL 
P.C.  691. 

Wliere  issue  is  joined  in  Michaelmas  vacation  in  a 
country  cause,  and  notice  of  trial  not  ffiven  for  the 
ensuing  assizes,  it  is  too  early  to  move  for  judgment 
as  in  case  of  a  nonsuit  in  Easter  term  following. 
Harrison  v.  Williams,  6  Dowl  P.C.  772. 

Where  the  plaintiff  having  given  notice  of  trial  at 
the  sittings  aSfter  term,  which  being  a  day  too  late 
was  not  attended  to,  repeated  his  notice  of  trial  for 
the  first  sittings  in  the  next  term,  but  took  no  further 
proceedings, — Held,  that  a  motion  for  judgment  as 
in  case  of  nonsuit,  made  in  the  course  of  that  term, 
was  premature.  Clark  v.  Goldsmid  or  Goldsmith,  8 
Law  J.  Rep.  (n.s.)  C.P.  88;  5  Bing.  N.C.  120;  6 
Sc.  894 ;  7  DowL  P.C.  151. 

Issue  was  joined,  and  notice  of  trial  given,  when 
the  parties  attended,  and  the  plaintiff  proposed  a 
reference,  which  was  acceded  to,  but  he  afterwards 
postponed  executing  the  terms  of  the  reference,  and 
on  a  day  fixed  for  so  doing,  he  refused  to  attend, 
and  none  were  eventually  executed : — Held,  that  as 
there  was  no  default  upon  the  first  notice  of  trial, 
the  defendant  was  not  entitled  to  a  rule  for  judgment 
as  in  case  of  a  nonsuit,  but  should  proceed  to  trial  by 
provisa  HansUy  or  Hansby  v.  Evans,  8  Law  J.  Rep. 
(N.S.)  Exch.  105;  4  M.  &  W.  6^5-,  7  Dowl.  P.C. 
198. 
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Imim  joined  in  a  town  erase  in  Mlohaelmas  term, 
notice  of  trial  not  being  given ;  it  is  not  too  soon  to 
move  for  judgment  as  in  case  of  a  nonsuit  in  the 
following  Easter  term.  Pierton  v.  Chettun,  6  Dowl. 
P.C.  607. 

The  14  Gea  2,  c.  17»  as  to  judgment  as  in  case  of  a 
nonsuit,  applies  to  actions  of  ejectment,  as  well  as 
to  other  actions.  Dos  d.  Berger  t.  Docker,  6  DowL 
P.C.  478. 

Issue  joined  in  a  country  cause  in  Michaelmas 
term,  and  no  notice  of  trial  given;  it  is  not  too  early 
to  move  for  judgment  as  in  case  of  a  nonsuit  in  the 
following  Easter  term.  Apperley  v.  Mone,  6  Dowl. 
P.C.  605. 

Issue  joined  on  the  22nd  of  January ;  a  motion 
for  judgment  as  in  case  of  a  nonsuit  is  not  too  early 
in  Trinity  term  in  a  town  cause.  Thonuu  v.  Janes,  7 
Dowl.  P.C.  712. 

Where  money  has  heen  pud  into  court  pursuant 
to  the  7  &  8  Geo.  4,  c.  71,  and  a  rule  for  judgment 
as  in  case  of  a  nonsuit  is  moved  for,  the  Court  will 
not  add  to  that  rule  an  application  to  take  the  money 
out  of  court;  but  that  must  be  the  subject  of  a 
separate  rule  after  the  former  has  been  decided.  De 
Bedolliere  v.  Ryan,  7  DowL  P.C.  615. 

Where  a  plaintiff  has  given  a  peremptory  under- 
taking to  try  at  a  particular  sittings  in  term,  and  he 
has  allowed  those  sittings  to  pass  without  giving 
notice  of  trial,  judgment  absolute  may  be  obtained 
In  the  same  term.  Athlon  v.  Johnstone,  8  DowL  P.C. 
299. 

Where  a  plaintiff  gives  a  peremptory  undertaking 
to  try  at  the  next  practicable  sheriff's  court,  he  is 
boimd  to  take  proper  steps  to  try  the  cause,  before 
the  defendant  obtains  judgment  absolute  as  in  case 
of  a  nonsuit,  although  for  that  purpose  it  may  be 
necessary  for  him  to  obtain  a  special  appointment 
of  a  court  from  the  sheriff.  Sell  v.  Adams,  7  DowL 
P.C.  672. 

It  is  a  sufficient  answer  to  a  motion  for  judgment 
as  in  case  of  a  nonsuit,  that  the  defendant  has  taken 
proceedings  against  die  plaintiff  in  the  Court  of 
Chancery,  and  thereby  rendered  it  needless  to  pro- 
ceed to  trial.  Partridge  v.  Salter,  6  DowL  P.C.  68. 

It  in  no  answer  to  a  rule  for  judgment  as  in  case 
of  a  nonsuit,  that  the  proceedings  were  commenced 
against  the  defendant,  without  the  plaintiff's  autho« 
rity.    Barber  v.  fVilkins,  5  Dowl.  P.C.  305. 

If  a  plaintiff  gives  notice  of  trial  for  the  third  term 
after  issue  joined,  and  countermands  that  notice,  it 
is  too  early  to  move  for  judgment  as  in  case  of  a 
nonsuit,  in  that  term.  Gripper  v.  Templemore,  5 
Dowl.  P.C.  408. 

It  is  no  objection  to  an  application  for  judgment 
as  in  ease  of  a  nonsuit,  that  issue  was  joined  seven 
years  previous.  Cromer  v.  Brown,  4  DowL  P.C.  288. 
Where  a  plaintiff  gave  notice  of  trial,  and  the  de- 
fendant afterwards  signed  judgment  of  non.  pros.,  for 
not  entering  the  issue  pursuant  to  a  rule  for  that 
purpose,  it  is  a  sufficient  answer  to  a  rule  for  judg- 
ment as  in  case  of  a  nonsuit  that  the  time  for  pro- 
ceeding to  trial  expired  pending  a  rule  for  setting 
aside  the  now.  pros,  Howell  v.  Jacobs,  5  Dowl.  P.C.  394. 
A  rule  to  make  a  Judge's  order  a  rule  of  court  for 
judgment  as  in  case  of  a  nonsuit,  is  absolute  in  the 
first  instance ;  but,  although  notice  shall  have  been 
given  to  the  opposite  party,  it  cannot  be  made  a  psrt 
of  the  same  rule,  that  judgment  shall  be  entered  up, 


and  execution  issued.  Doed.  Moorey.Jgaomgt,  6  DowL 
P.C.  607. 

Where  a  plaintiff  has  given  a  peremptory  under- 
taking to  try  at  a  particular  assize,  and  he  is  pre- 
vented from  fulfiling  it  by  the  sudden  illness  of  the 
Judge,  that  is  not  a  sufficient  excuse  to  prevent  the 
defendant  from  obtaining  judgment  as  in  case  of  a 
nonsuit  absolute.   Ward  v.  Turner,  6  DowL  P.C.  22« 

If  a  plaintiff  has  once  taken  his  cause  down  to  trial, 
although  a  new  trial  may  be  granted,  and  he  has 
given  fresh  notice,  pursuant  to  which  he  does  not 
proceed,  the  defendant  is  not  entitled  to  judgment 
as  in  case  of  a  nonsuit  Hawley  v.  Sherly,  5  DowL 
P.C.  893. 

Though  a  rule  absolute  for  judgment  as  in  case 
of  a  nonsuit,  has  been  obtained  for  not  prooeeding 
to  trial  pursuant  to  a  peremptory  undertaking,  yet, 
if  it  appears  to  have  been  through  mistake  &at 
notice  of  trial  was  not  g^ven  in  time,  and  no  incon- 
venience has  been  sustained  by  the  defendant  in 
consequence,  the  Court  will  discharge  the  rule  on 
payment  of  costs.  Charrington  v.  Meatheringkam,  4 
Dowl.  P.C.  479. 

On  a  motion  for  judgment  as  in  case  of  a  nonsuit, 
the  Court  only  takes  notice  of  the  last  default  Jee 
V.  Potter,  4  DowL  P.C.  724. 

The  lapse  of  eight  years  between  the  joining  of 
issue,  and  the  application  for  judgment  as  in  case  ci 
a  nonsuit,  is  no  ground  for  discharging  the  rule. 
Curtis  V.  Tabram,  4  Dowl.  P.C.  600. 

Judgment  as  in  case  of  a  nonsuit,  absolute  in  the 
first  instance,  after  a  peremptory  undertaking  to 
proceed  to  trialin  the  sherifTs  court,  unfrdfilled,  may 
be  obtained.   Willis  v.  Oakley,  6  Dowl.  P.C.  766. 

In  order  to  ground  an  application  for  costs  of  tiie 
day,  upon  a  rule  for  judgment  as  in  case  of  a  non- 
suit being  discharged  on  a  peremptory  undertaking, 
it  is  necessary  that  it  should  appear,  by  affidavit, 
that  costs  have  been  incurred.  Ray  v.  Sfuuy,  4  DowL 
P.C.  354. 

Issue  joined  in  a  town  cause  in  Hilary  vacation,  on 
the  2nd  of  February,  and  an  order  obtained  on  the  Srd 
to  try  before  the  sheriff: — Held,  that  it  was  too  late 
to  apply  for  judgment  as  in  case  of  a  nonsuitr  in  the 
following  Easter  term,  although  several  sheriff's 
court  days  had  passed  since  the  order  was  obtained. 
Stwsey  V.  Jeffirys,  5  DowL  P.C.  524. 

Where  issue  is  joined  in  a  London  cause  in  Trinity 
vacation,  and  no  notice  of  trial  given,  it  is  too  early 
to  move  for  judgment  as  in  case  of  a  nonsuit  in  the 
following  Hilary  term,  although  an  order  had  been 
obtained  for  trying  before  the  sheriff  Foxr.  M*Cul' 
loch,  5  DowL  P.C.  526. 

Where  it  was  sworn  in  answer  to  a  rule  for  judg- 
ment as  in  case  of  a  nonsuit,  that  the  defendant  was 
insolvent,  but  it  did  not  appear  that  the  plaintiff  was 
unaware  of  the  insolvency  when  he  brought  the  ac- 
tion, the  Court  directed  the  rule  to  be  discharged, 
unless  the  defendant  consented  to  a  siet  processm. 
Lemon  v.  Hopson,  6  DowL  P.C.  795. 

For  the  purpose  of  obtaining  judgment  as  in  cafe 
of  a  nonsuit,  issue  joined  in  vacation  is  to  be  consi- 
dered as  joined  in  llie  next  ensuing  term. 

Therefore,  where  issue  was  joined  in  a  country 
cause  in  Michaelmas  vacation,  and  no  notice  of  trial 
given,  a  motion  for  judgment  as  in  case  of  a  nonsuit 
in  Trinity  term,  was  held  premature.  Dore  v.  Haydat, 
9  Law  J.  Rep.  (n.s.)  Exch.  323;  6  M.  &  W.  626. 


JUDGMENT. 


313 


Where  issue  it  Joined  in  a  town  canse  In  Tacationy 
it  is  too  early  to  apply  for  judgment  as  in  case  of  a 
nonsuit  in  the  next  term  but  one  after  it  is  so  joined. 
Healy.  Curtis,  6  Law  J.  Rep.  (n.s.)  Exch.  23 ;  2  M. 
&  W.  76 ;  6  Dowl.  P.C.  294. 
.  On  the  discussion  of  a  mle  for  judgment  as  in 
case  of  a  nonsuit,  the  defendant  cannot  refer  to  the 
pleadings,  unless  his  rule  has  been  drawn  up  upon 
reading  them.  Meredith  v.  Stacker,  5  Law  J.  Rep. 
(x.8.)  Exch.  63 ;  1 T.  &  G.  76 :  4  DowL  P.C.  499. 

One  of  several  defendants,  with  whom  issue  has 
been  joined  a  sufficient  time  to  entitle  him  to  apply 
for  judgment  as  in  case  of  a  nonsuit,  cannot  obtain 
such  judgment  if  the  proper  period  has  not  elapsed 
since  issue  joined  with  the  other  defendants  also. 
Crowtker  or  Fowier  y.  Brandon  or  Duke,  8  Law  J.  Rep. 
(n.8.)C.P.225;  7SC.344;  7  DowL  P.C.  409. 

The  Court  will  not,  on  motion  for  judgment  as 
in  case  of  a  nonsuit,  compel  the  defendant  to  accept 
a  peremptory  undertaking,  unless  some  excuse  for 
not  having  proceeded  to  trial  is  made.  Median  v. 
Joptonj  9  Law  J.  Rep.  (n.b.)  Exch.  13. 

After  default  in  going  to  trial  at  the  assizes,  at 
which  the  plaintiff  was  bound  by  a  peremptory 
undertaking  to  try,  the  parties  agreed  to  refer  tlie 
cause,  and  the  arbitrator  was  not  bound  to  make  his 
award  until  after  the  following  term :  no  award  being 
made,  sembie,  that  the  peremptory  undertaking  was 
waived  by  the  reference.  Spurr  v.  Rayson,  8  Law  J. 
Rep.  (N.8.)  Exch.  276;  5  M.  &  W.  339;  7  DowL 
P.C.  467. 

I^  after  a  motion  for  costs  for  not  proceeding  to 
trial,  the  plaintiff  neglect  to  try  on  the  next  oppor- 
tunity, that  is  a  new  default,  though  no  fresh  notice 
of  trial  has  been  given,  and  the  defendant  may  move 
for  judgment  as  in  case  of  a  nonsuit,  notwithstand- 
ing the  rule  of  Hilary  term,  2  Will.  4,  s.  69.  Smith 
v.  Pole,  9  Law  J.  Rep.  (n.s.)  Exch.  17 ;  5  M.  &  W. 
491;  7  DowL  P.C.  792. 

Where,  in  a  town  cause,  issue  was  joined  on  the 
6th  of  December,  said  by  the  defendant  to  be  as  of 
Michaelmas  term, — ^Held,  that  application  for  judg- 
ment as  in  case  of  a  nonsuit,  made  in  Easter  term, 
was  premature.  Duggan  v.  Wilbraham,  9  Law  J. 
Rep.  (N.s.)  C.P.  276 ;  1  M.  &  G.  240 ;  1  Sc  N.R,  212 ; 
8  DowL  P.C.  682. 

In  a  town  cause,  where  issue  is  joined  in  Hilary 
term,  sembie,  that  judgment  as  in  case  of  nonsuit, 
for  not  proceeding  to  trial,  may  be  moved  for  in  the 
following  Trinity  term.  Schwabaker  v.  Fleming,  8 
Law  J.  Rep.  (n.s.)  Exch.  263. 

The  defendant  cannot  obtain  judgment  as  in  case 
a  nonsuit,  after  having  served  the  plaintiff  with  an 
order  for  ftirther  and  b^tteyparticulars,  although  the 
plaintiff  has  taken  no  notice  of  such  order.  H^ilkie 
y.  Gipson,  7  Law  J.  Rep.  (n.s.)  C.P.  66. 

In  a  town  cause,  the  rule  for  judgment  as  in  case 
of  a  nonsuit  cannot  be  obtained,  until  two  terms  have 
elapsed  since  issue  joined.  Gough  v.  White,  6  Law 
J,  Rep.  (n.s.)  Exch.  175 ;  2  M.  &  W.  363. 

The  pluntifi^  after  one  default  in  going  to  trial, 
gave  a  second  notice,  went  to  trial  thereupon,  and 
got  a  verdict  Between  the  date  of  the  second  no- 
tice and  that  of  the  trial,  the  defendant  moved  for 
judgment  as  in  case  of  a  nonsuit  The  Court  after- 
wards set  aside  the  verdict,  and  discharged  the  rule 
for  judgment  as  in  case  of  a  nonsuit  on  the  usual 
peremptory  undertaking.    Jones  v.  Howe  or  HowSf 
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6  Law  J.  Rep.  (n.8.)  Exch.  122;  2  M.  &  W.  379 ; 

5  DowL  P.C.  600. 

Where,  in  assumpsit,  one  of  two  defendants  suffers 
judgment  by  default,  the  other  may,  nevertheless, 
have  judgment  as  in  case  of  nonsuit  for  not  proceed- 
ing to  trial.  Stuart  or  Stewart  v.  Rogers,  8  Law  J. 
Rep.  (n.8.)  Exch.  96 ;  4  M.  &  W.  649 ;  7  DowL  P.C. 
186. 

Where,  after  issue  joined,  the  plaintiff  became 
bankrupt,  and  his  assignees  refused  to  prosecute  the 
suit,  the  Court  discharged  a  rule  for  judgment  as  in 
case  of  a  nonsuit,  on  a  peremptory  undertaking,  only 
on  the  terms  of  his  finding  security  for  costs.  Tayr 
lor  V.  Montague,  6  Law  J.  Rep.  (n.s.)  Exch.  78 ;  2  M. 

6  W.  815. 

The  Court  will  not  make  the  rule  for  judgment 
as  in  case  of  a  nonsuit  absolute  in  the  first  instance, 
on  the  ground  of  the  plaintiff  having  voluntarily 
made  a  promise  to  try  peremptorily,  at  a  certain 
time,  and  of  his  having  violated  such  promise.  All" 
nats  V.  Evans,  6  Law  J.  Rep.  (n.8.)  C.P.  337. 

The  rule  of  Hilary  term,  2  WilL  4,  No.  108,  allows 
a  plaintiff  in  certain  cases  to  proceed  without  calling 
upon  the  defendant  to  rejoin,  but  the  latter  cannot 
move  for  judgment  as  in  case  of  a  nonsuit,  where 
there  has  been  no  joinder  of  issue.  If  he  wish  to 
take  advantage  of  the  delay,  he  must  enter  the  simi- 
liter himself.  Brook  v.  Lloyd,  5  Law  J.  Rep.  (n.s.) 
Exch.  260;  1M.&W.562;  1T.&G.924. 

Where,  in  a  writ  of  right,  the  demandant  did  not 
proceed  to  trial  according  to  notice,  the  Court  (with 
some  hesitation)  made  the  rule  for  entering  judg- 
ment as  in  case  of  a  nonsuit  absolute.  Mason  v.' 
Sadler,  6  Law  J.  Rep.  (n.s.)  C.P.  76;  2Bing.  N.C. 
323;  2SC.610. 

Where  there  has  been  a  trial  on  a  writ  of  trial, 
which  is  afterwards  set  aside,  and  a  new  trial 
awarded,  sembie,  that  there  cannot  be  judgment  as 
in  case  of  a  nonsuit  against  the  plaintiff  if  he  neg- 
lect to  proceed  to  a  second  trial.  Day  v.  Day^  5  Law 
J.  Rep.  (n.8.)  Exch.  142 ;  1  M.  &  W.  39 ;  1  T.  &  G. 
314;  4  DowL  P.C.  740. 

If  a  plaintiff  gives  notice  of  trial  earlier  than  he 
is  bound  to  do  by  the  practice  of  the  Court,  and  neg- 
lects to  try  the  cause  in  pursuance  of  such  notice, 
he  is  guilty  of  a  default,  and  the  defendant,  in  the 
next  term,  may  move  for  judgment  as  in  case  of  a 
nonsuit,  although  the  plaintiff  has  subsequently 
given  a  second  notice  of  trial  for  that  term.  May  or 
Ney  V.  Husband,^  Law  J.  Rep.  (n.s.)  Exch.  34;  6 
M.  &  W.  493 ;  7  DowL  P.C.  867. 

Rule  for  judgment  as  in  case  of  a  nonsuit  ob- 
tained  on  the  usual  affidavit  that  issue  had  been 
joined,  discharged  on  an  affidavit  by  the  plaintiff's 
attorney,  that  he  had  not  added  the  similiter,  nor 
was  it  added,  to  his  knowledge  or  belief.  Martin  v. 
Martin,  5  Law  J.  Rep.  (n.s.)  C.P.  73 ;  2  Ring.  N.C, 
240;  2SC.889. 

Where  issue  in  a  country  cause  is  joined  in  Hilary 
vacation,  and  no  notice  of  trial  given,  judgment  as 
in  case  of  nonsuit  may  be  moved  for  in  the  foUqw- 
ing  Hilary  term.  Evans  v.  Barnard,  7  Law  J.  Rep. 
(n.8.)  Exch,  64 ;  3  M.  &  W.  276 ;  6  Dowl.  P.C. 
367. 

Issue  joined  in  Easter  term  in  a  country  cause ; 
no  notice  of  trial  given  for  the  Sunomer  Assizes : — 
the  defendant  cannot  move  for  judgment  as  in  case 
of  a  nonsuit   in  the  Michaelmas  term  following. 

2S 
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Smith  V.  Miller,  7  Law  J.  Rep.  (n.8.)  Exch.  45 ;  3  M. 
&  W.  60 ;  6  Dowl.  P.C.  154. 

(K)  Judgment  non  obstante. 

In  an  action  of  debt  on  a  money  bond,  which  had 
been  giren  to  the  intestate  for  receiving  the  defen- 
dant's son  as  an  apprentice,  and  teaching  him  the  art 
of  an  apothecary,  the  defendant  pleaded  non  est 
factum^  and  that,  by  a  corrupt  and  fraudulent  agree- 
ment between  the  parties,  the  indenture  of  appren- 
ticeship, in  consideration  of  which  the  bond  was 
given,  was  antedated  for  the  purpose  of  making  an 
apprenticeship  of  two  years  seem  to  be  one  of  five 
years,  and  thereby  evading  the  Apothecaries  Act,  55 
Geo.  3,  c.  194,  s.  15,  which  requires  an  apprentice- 
ship of  five  years.  Upon  verdict  for  the  plainti£r  on 
.the  first  plea,  and  for  the  defendant  on  the  plea  set- 
ting out  the  fraudulent  agreement,  the  Court  re- 
fused to  enter  judgment  ior  the  plaintiff  nmi  o5- 
stante  veredicto.  The  Court  also  revised  to  order  the 
verdict  to  be  entered  for  the  defendant  without  costs, 
under  the  statute  3  &  4  Will.  4,  c.  42,  s.  31,  as  the 
affidavit  on  which  the  motion  was  made  did  not 
negative,  on  the  part  of  the  plaintiffs,  all  knowledge 
of  the  fraud ;  and  more  especially  when  the  plea 
put  upon  the  record  contained  distinct  allegations  of 
such  fact  Prole  v.  Wiggins^  6  Law  J.  Rep.  (n.s.) 
C.P.2;  SBing.N.C.230;  3  Sc.  601, 607. 

The  defendaiat  pleaded  a  plea  given  by  a  statute 
which  afterwards,  and  before  the  trial,  was  repealed. 
A  verdict  having  been  obtained  by  the  defendant, 
the  Court  ordered  judgment  to  be  entered  for  the 
plaintiff)  nou  obetante  veredicto,  Wame  v.  Beresford, 
6  Law  J.  Rep.  (n.s.)  Exch.  192 ;  2  M.  &  W.  848  ;  6 
Dowl.  P.C.  157. 

The  defendant  gave  a  promissory  note  for  **  value 
received/'  payable  twelve  montlis  after  date.  Plea 
— that  one  J  W  before  and  at  the  time  of  his  death, 
to  wit,  &c.,  was  indebted  to  the  plaintiff  in  a  cer- 
tain sum  of  money,  to  wit,  &c.,  for  goods  sold  and 
delivered  to  the  said  J  W,  which  was  due  and  owing 
to  the  plaintiff"  at  the  time  of  making  the  said  note ; 
and  that  the  plaintiff*,  after  the  death  of  J  W,  and 
before  the  making  of  the  note,  to  wit,  &c  applied 
to  the  defendant  for  payment  thereof,  whereupon,  in 
compliance  with  the  said  request,  the  defendant, 
after  the  death  of  J  W,  for  and  in  respect  of  the  said 
debt,  so  then  remaining  due  to  the  plaintiff*,  and  for 
no  other  consideration  whatever,  then  made  and  de- 
livered the  note  to  the  plaintiff  And  the  defen- 
dant further  says,  that  the  said  J  W  died  intestate, 
to  wit,  &c.,  and  that  at  the  time  of  the  making  and 
delivery  of  the  said  note  as  aforesaid,  to  the  plain- 
tiff as  {foresaid,  no  administration  had  been  granted 
of  the  estate  and  effects  of  the  said  J  W,  nor  was 
there  at  that  time  any  executor  or  executrix  of  his 
estate  and  effects,  nor  was  there  any  person 
liable  at  that  time  for  the  said  debt  so  remain- 
ing due  to  the  plaintiff,  as  aforesaid.  Replication, 
de  injurid.  After  a  verdict  for  the  defendant, — Held, 
upon  motion,  that  the  plaintiff  was  entitled  to  judg- 
ment mm  obstante  veredicto^  as  there  was  good  consi- 
deration for  the  note  upon  the  face  of  it,  which  the 
plea  did  not  sufficiently  negative,  by  not  stating  that 
there  were  no  assets. 

A  widow  does  not  become  executrix  de  son  tort,  by 
remaining  in  occupation  of  her  late  husband's  house 
and  shop  for  three  months,  if  she  does  not  in  any  way 


carry  on  the  boaiiieaB.  Serle  r.  WaUrwmtk,  7  Law 
J.  Rep.  (n.8.)  Exch.  202 ;  4M.  &  W.  9 ;  6  DowL  P.C. 
684. 

(L)  Entering  Satisfaction  ok. 

The  Court  will  not  allow  satisfaction  to  be  entered 
npon  the  judgment  roll  without  a  warrant  of  attor- 
ney from  the  plaintiff  to  acknowledge  die  same. 
The  consent  of  the  parties  will  not  suffice.  IPisotf  v. 
Hurd,  5  Law  J.  Rep.  (n.s.)  C.P.  312 ;  3  Ring.  N.C. 
45;  3Sc368;  5  DowL  P.C.  188. 

The  Court  will  not  allow  satisfaction  to  be  entered 
upon  the  roll,  where  the  wazrant  of  attorney,  to 
authorize  the  same,  is  signed  by  only  four  out  of 
five  plaintifis ;  no  other  reason  being  given  lor  the 
absence  of  the  signature  of  the  fifth,  than  that  he  is 
resident  out  of  the  kingdom.  Anemj/wums,  6  Law  J. 
Rep.  (n.8.)  C.P.  100. 

In  an  action  by  five  plaintiffs,  the  Court  refiased 
to  allow  satisfacticm  to  be  entered  on  the  judgment- 
roll,  on  a  warrant  of  attorney,  signed  by  four  of 
them  only,  although  it  was  sworn  that  the  other 
plaintiff  had  gone  to  settle  in  America,  and  that  the 
damages  were  merely  nominaL  DavU  t.  /saet,  4 
Sc.202;  5  DowL  P.C.  503. 

(M)  Foreiqn  Judgment. 

[See  FoBEiON  Judgment.] 

In  an  action  on  a  foreign  judgment,  this  Court  is 
competent  to  inquire,  whether  it  was  recovered 
under  such  circumstances  as  to  shew,  that  the  Coort 
in  which  it  was  recovered  had  properly  jurisdiction 
over  the  parties. 

Held,  a  good  plea  to  debt  on  a  judgment  obtained 
in  the  Court  of  Common  Bench  in  Ireland,  that  the 
defendant  was  never  arrested  on  the  process,  nor 
served  with  it ;  nor  had  at  any  time  notice  of  the 
process ;  nor  ever  appeared  in  the  said  court  to  an- 
swer the  plaintiff 

A  replication,  that  the  plaintiff  had  notice  of  a 
certain  process,  to  wit,  a  writ  of  sununons,  issuing 
out  of  the  said  court  for  the  said  cause  of  action,  on 
which  the  judgment  was  obtained,  was  held  bad. 

A  declaration  contained  three  counts;  on  an 
Irish  judgment,  on  a  lease,  and  on  an  account 
stated.  On  the  first,  an  issue  of  fact,  and,  on  de- 
murrer, an  issue  of  law,  were  raised;  on  tho  other 
two,  issues  of  fact  The  cause  was  tried  before  the 
demurrer  had  been  disposed  of;  the  jury  found  for 
the  plaintiff  generally,  and  assessed  the  damages  at 
136^.,  the  amount  claimed  as  due  in  the  first  count 
Judgment  was  given,  on  the  demurrer,  for  the  de- 
fendant. The  plaintiff  obtained  an  order  from  the 
Judge  who  tried  the  cauie,  that  the  rerdict  should 
be  entered  for  the  plaintiff  for  107^  upon  the  second 
count,  and  for  the  defendant  upon  the  other  counts: 
— Held,  that  such  order  was  good.  Fergutam  v. 
Mahon^  9  Law  J.  Rep.  (n.8.)  aB.  146 ;  1 1  Ad.  &  £. 
179;  8P.&D.143. 
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(A)  Grand  Jvrt. 

The  g;rand  jury  had  come  into  court,  and  bad 
been  discharged,  and  had  left  the  court,  but  had 
neither  left  the  building  nor  separated.  The  Judges 
directed  them  to  be  sent  for  back  into  court,  and 
directed  another  bill  of  indictment  (the  witnesses  on 
which  were  going  abroad)  to  be  sent  before  them. 
Megma  t.  HoUoway,  9  C.  &  P.  43.  [Bosanquet  and 
Parke] 

(B)  Special. 

Where  a  special  jury  is  summoned  on  defendant's 
process,  plaintiff,  if  he  succeeds,  is  entitled  to  the 
costs  of  it,  without  a  certificate  from  the  Judge. 
Jones  Y,  Tobin,  4  Bing.  N.C.  123 ;  5  Sc.  440 ;  6  DowL 
P.C.  251. 

Special  jurors  are  to  be  paid  by  the  party  who 
moved  for  the  special  jury,  though  (to  ensure  a 
trial)  the  other  may  have  summoned  them.  Wilson 
▼.  Butler  and  fVilsom  v.  HoadUy,  2  M.  &  R.  78. 
[Tindal] 

Where  an  issue  was  directed  by  a  court  of  equity 
to  be  tried  at  bar  by  a  special  jury  of  a  county  in 
which  the  cause  did  not  arise,  the  Court  fined  those 
special  jurors  who  did  not  attend,  it  being  proved 
that  they  were  duly  summoned.  Laubum  v.  Crispf 
8  C.  &  P.  397.  [  Abinger,  Parke,  BoUand,  and  Al- 
derson] 

A  special  juror  objected  to  being  sworn,  and 
stated  that  he  was  of  the  persuasion  of  a  Quaker, 
but  not  a  member  of  the  Society  of  Friends.  He 
was  allowed  to  affirm.  Emmelt  v.  Norton,  8  C.  &  P. 
4^06.  [Abinger] 

On  the  trial  of  a  misdemeanour  by  a  special  jury, 
after  they  had  been  sworn,  it  appeared,  that  one  of 
them  had  been  on  the  grand  jury  when  the  indict- 
ment was  found.  It  was  then  proposed  that  he 
should  leave  the  box,  but  the  defendants  refused  to 
allow  that  to  be  done : — Held,  that  there  was  no  mis- 
triaL  Regina  v.  Sullivan,  8  Law  J.  R«p.  (n.s.)  M.C. 
3;  8Ad.&£.831;  1P.&D.96. 

In  a  special  jury  cause,  the  plaintiff  may  have  a 
tales  without  the  consent  of  the  defendant  Gatliff 
V.  Bmtme,  2  M.  &  R.  100.  [Tindal] 

Where  it  af^pears  that  a  common  jury  is  improper 
to  assess  damages  on  a  writ  of  inquiry  before  the 
sheriff,  the  Court  will  direct  the  sheriff  to  summon 
a  jury  to  be  taken  from  the  special  jury  book. 
Price  V.  fVilUamt,  5  DowL  P.C.  160. 

(C)  Common. 

(a)  In  general. 

The  Court  above  will  not  alter  a  verdict  that  has 
been  recorded,  in  consequence  of  a  statement  made 
by  the  foreman  of  the  jury,  during  the  summing  up, 
as  to  the  opinion  of  the  jury.  The  proper  time  to 
object  that  the  finding  is  adverse  to  such  opinion, 
and  to  ascertain  and  correct  the  error,  is  when  the 
verdict  is  delivered  at  Nisi  Prius. 

Thus,  where  a  plea  justified  the  publication  of  a 
libel,  imputing  that  the  plaintiff  committed  an  as- 
sault  and  then  ran  away,  and  the  foreman  of  the 
jury,  during  the  summing  up,  said  that  the  jury 
were  satisfied  that  the  assault  was  committed,  but 
did  not  believe  that  the  plaintiff  ran  away;  but,  after 
retiring  to  deliberate,  the  jury  found  a  verdict,  upon 


that  plem  generally,  for  the  defendant : — Held,  that 
such  finding  could  not  be  altered  or  the  verdict  en- 
tered for  the  plaintiff  in  consequence  of  the  opinion 
previously  expressed  by  the  foreman.  Napier  v.  Da^ 
niel,  6  Law  J.  Rep.  (n.8.)  C.P.  62;  3  Bing.  N.C.  77; 
.3SC.417. 

In  a  case  of  murder,  which  had  occupied  the 
whole  of  the  day,  the  Judge,  after  he  had  com- 
menced his  summing  up,  adjourned  the  Court  in 
eonsequence  of  the  noise  made  by  the  crowd  in 
the  hall ;  and  his  Lordship  ordered  that  two  bailiffs 
should  be  sworn  to  keep  the  juiy  together  till  the 
next  day,  and  that  the  jury  should  be  supplied  with 
suitable  refreshments  and  accommodation  by  the 
high  sheriff;  and  next  day,  his  Lordship  com- 
menced his  summing  up  of  the  evidence.  Rex  v. 
C/ay,  7  C.  &  P.  276.  [  Alderson] 

The  Court  will  not  receive  an  afildavit  of  the  at- 
torney in  the  cause,  of  alleged  misconduct  of  a  jury 
in  agreeing  to  their  verdict,  of  which  he  is  informed 
by  one  of  the  jurymen ;  nor  will  they  receive  an 
affidavit  of  a  juryman  himself.  Straker  v.  OrahaMf 
8  Law  J.  Rep.  (».«.)  Exch.  86 ;  4  M.  &  W.  721 ;  7 
Dowl.  P.C.  223. 

Where,  in  a  criminal  prosecution,  it  is  essential 
to  prove  the  particular  value  of  an  article,  the  jury 
may  use  that  general  knowledge  which  any  man  can 
bring  to  the  subject ;  but  if  any  of  the  jurors  has  a 
particular  knowledge  on  the  subject,  arising  from 
his  being  in  the  trade,  he  ought  to  be  sworn  and 
examined  as  a  witness.  Rex  v.  Roaser,  7  C.  &  P. 
648.  [Vaughan  and  Parke] 

A  new  panel  of  seventy-two  jurors  may  be  or- 
dered by  the  Judge  to  be  summoned  during  the 
assizes,  and  a  conviction  for  felony  by  a  jury  se- 
lected therefrom  after  challenging,  though  more 
than  forty-eight,  is  valid.  Regina  v.  Cropper,  2 
M*  C.C.  18. 

(6)  Challenging. 

On  the  trial  of  an  indictment  for  a  riot,  it  is  ground 
for  the  prosecutors  challenging  a  juror  that  he  is  an 
inhabitant  of  the  town  where  the  riot  occurred,  and 
that  he  has  taken  an  active  part  in  the  matter  which 
led  to  it.     Regina  v.  Swain,  2  M.  &  R.  1 12. 

Since  the  Jury  Act,  6  Geo.  4,  c.  50,  the  Crown  is 
not  to  be  put  to  shew  grounds  of  challenge  of  jurors 
in  a  case  of  felony,  till  the  panel  is  exhausted ;  and 
that  statute  makes  no  alteration  of  the  law  in  this 
respect 

A  prisoner,  in  a  case  of  felony,  having  challenged 
twenty  jurors  peremptorily,  cannot  withdraw  one  of 
those  challenges,  to  challenge  another  juror  instead 
of  one  that  he  had  previously  challenged.  Rex  v. 
Parry,  7  C.  &  P.  836. 

If  on  the  trial  of  a  case  of  felony,  the  prisoner 
peremptorily  challenge  some  of  the  jurors,  and  the 
counsel  for  the  prosecution  also  challenge  so  many, 
that  a  full  jury  cannot  be  had,  the  proper  course  is 
to  call  over  the  whole  of  the  panel  in  the  same  order 
as  before,  only  omitting  those  who  have  been  per- 
emptorily challenged  by  the  prisoner ;  and  as  each 
juror  then  appears  for  the  counsel  for  the  prosecu- 
tion to  state  their  cause  of  challenge,  and  if  they 
have  no  sufficient  cause,  and  the  prisoner  does  not 
challenge,  for  such  juror  to  be  sworn. 

It  is  no  cause  of  challenge  of  a  juror  by  the 
counsel  for  the  prosecution  in  a  case  of  felony,  that 


310 


JURY— JUSTICES  OP  THE  PEACE. 


^  juror  if  a  elient  of  tbe  prifoncr,  who  is  an  at- 
tonMfy« 

}i*>r  that  die  juror  ha«  vHted  the  prisoner  as  a 
frieiui  MAee  >Mr  haik  bt«m  in  privm. 

i  n  a  cafte  of  itiUMy,  after  a  prisoner  has  challenged 
itHfiAy  of  t^M;  jurors  peremptorily,  he  may  still  ex- 
nst'iu'c  any  f/ther  of  the  jurors  (who  are  subsequently 
iisxiit-A)  as  to  their  qualification.     Regina  v.  Gectch, 

On  the  trial  of  an  action  to  recover  a  500/.  pe- 
nalty for  bribery,  alleged  to  have  been  committed  at 
the  election  of  members  of  Parliament  for  the 
borough  of  L,  which  was  to  be  tried  by  a  special 
jury,  the  attorney  on  each  side  had  given  to  the  as- 
sociate a  list  of  names  of  certain  common  jurors 
whom  he  did  not  with  to  be  called,  if  a  tales  were 
prayed.  With  the  omission  of  those  jurors  and 
those  who  did  not  appear  there  were  not  sufficient 
common  jurorn  to  mate  up  a  fiiU  jury  when  a  tales 
had  been  prayed : — Held,  that  the  case  should  not 
stand  over,  but  that  all  the  common  jurors  should 
be  called  over  in  the  usual  way,  and  that  no  chal- 
lenge could  be  allowed,  except  for  cause. 

Jlcld  alNo,  that  it  was  no  cause  of  challenge  that 
a  juror  was  a  tenant  of  a  nobleman,  whose  interest 
in  the  borough  was  supposed  to  be  affected,  or  that 
he  had  been  foreman  of  another  jury,  who  had  tried 
another  action  between  other  parties  for  bribery,  al- 
leged to  have  been  committed  at  the  same  election. 
Marsh  V.  Coppockf  9  C.  &  P.  480. 

The  provisions  of  the  stat  6  Geo.  4,  c.  50,  s.  29, 
with  respect  to  challenging  of  jurors  by  the  Crown, 
is  a  mere  re-enactment  of  the  law  on  this  subject,  as 
it  was  before  the  passiug  of  that  statute. 

The  challenge  of  a  juror,  eitlier  by  the  Crown  or 
by  the  prisoner,  must  be  before  the  oath  is  com- 
menced. The  moment  the  oath  has  begun,  it  is  too 
late.  Tlie  oatli  is  begun  by  the  juror  taking  the 
book  having  been  directed  by  the  officer  of  the  Court 
to  do  so ;  but  if  the  juror  takes  the  book  without 
authority,  neither  party  wishing  to  challenge  is  to 
bo  prejudiced  thereby.  Regina  v.  Frost,  9  C.  &  P. 
130-7. 

(D)  Of  Matrons. 

If  a  jury  of  matrons  wish  to  have  the  evidence  of 
a  surgeon  before  they  give  their  verdict,  they  should 
return  into  court,  and  the  surgeon  should  be  ex- 
amined as  a  witness  in  open  court 

The  term  "quick  with  child,**  means  having 
conceived.     Regina  v.  ^'tfcherly,  8  C.  &  P.  262. 


JUSTICES  OF  THE  PEACE. 
[See  Action,  Notice — Ckrtiorari — Mandamus 

—  SKSSilONS.] 

(A)    QVAMFICATIOX. 

{\\)  JVRlsniCTlON  AND  DUTIBS, 

^ci  OHDKRa,     Convictions,    and    War- 
rants. 

(P)    .\0T10J5S, 


Justices  authoritet)  to  act  in  detached  parts  of 
other  c\^anti<«  UvaUv  incUu)«sl  in  their  owu  county, 
a  Ct  3  Viol,  c.  vS2  ;  17  Uw  J.  Slat.  App,  22. 


(A)  QUALITICATIOK. 

A  sequestration  on  a  benefice  is  a  charge  and  in- 
cumbrance upon  the  life  estate  of  the  incumbent 
within  the  meaning  of  the  18  Geo.  2,  c  20,  which 
requires  that  a  Justice  of  the  Peace  should  have  an 
estate  for  life,  of  the  yearly  value  of  IWL  above  all 
charges  and  incumbrances. 

But  if  the  incumbent  be  licensed  by  the  biriiop 
to  perform  the  spiritual  duties  of  the  benefice,  and 
reside  in  the  parsonage  house,  his  estate  for  life 
therein  is  not  afiected  by  the  sequestration,  and  if 
that  be  of  the  yearly  value  of  1001.  he  will  be  quali- 
fied to  act 

Where,  however,  the  incumbent  resided  upon  m 
house  and  lands,  both  together  worth  more  than 
100/.  a  year,  but  the  house  alone  not  so  much — 
Held,  that  as  the  lands  might  be  disposed  of  by  die 
sequestrator,  he  was  not  qualified. 

And  further,  that  the  assignment  of  a  salary  out 
of  the  profits,  exceeding  lOOt  a  year,  did  not  confer 
a  qualification.  Pack  v.  Tarpletf,  8  Law  J.  Rep.  (m.8.) 
M.C.93;  9Ad.&£.468;  1  P.&D.478. 

(B)  Jurisdiction  and  Duti£8. 

The  jurisdiction  of  Justices  of  the  Peace  under  4 
Geo.  4,  c.  34,  s.  3,  does  not  extend  to  domestic  ser- 
vants. 

Quare — whether  an  infant  is  capable  of  contract- 
ing to  serve,  so  as  to  be  liable  to  the  summary  juris- 
diction of  a  Justice  of  the  Peace  under  the  act  of 
parliament  ?  Kitchen  v.  Shaw,  7  Law  J.  Rep.  (n.8.) 
M.C.  14 ;  6  Ad.  &  E.  729 ;  1  N.  &  P.  791. 

A  Justice  granted  a  summons,  by  which  W  £, 
alleged  to  be  a  material  witness  in  a  case,  was  sum- 
moned to  appear  and  testify  before  him.  It  being 
represented  to  the  Justice  that  W  £  refused  to  ap- 
pear, he  granted  a  warrant,  which  recited  that  it  had 
been  proved  on  oath  that  the  summons  had  been 
duly  served,  and  that  the  party  had  refused  to  ap- 
pear, and  commanded  the  constables  **  to  bring  the 
said  W  £  before  me,  or  some  other  of  her  Mi^esty's 
Justices,  &C.,  to  find  sufficient  bail  to  appear  and 
give  his  evidence  at  the  next  assizes."  In  an  action 
for  false  imprisonment  by  W  £, — Held,  that  the 
magistrate  had  no  jurisdiction  to  issue  such  a  war- 
rant. 

Qmeere — ^whether  magistrates  have  power  to  sum- 
mon a  witness  to  give  evidence  before  them,  and,  on 
his  refusal  to  attend,  to  issue  a  warrant  to  appre- 
hend him  for  that  purpose.  Ewms  v.  iZeea,  9  Law 
J.  Rep.  (N.8.)  M.C.  83;  10  Ad.  &E.  151;  2P.& 
D.  626. 

Where  magistrates,  firom  a  doubt  of  their  juria- 
diction,  decline  giving  possession  of  premises  to  a 
landlord  pursuant  to  1 1  Gea  2,  e.  19,  s.  16,  the  Coort 
will  not  compel  than  by  mandamna  to  do  sa  JBs 
parte  Fmlder,  8  Dowl.  P.C.  535. 

\Miere  a  party  has  been  in  possession  of  a  tene- 
ment claimed  by  a  parish  during  a  period  of  twenty 
years,  for  the  last  diree  of  which  he  has  paid  rent, 
and  then,  being  expelled  under  the  authority  of  a 
magistrate's  warrant,  he  is  again  let  into  possession 
by  the  parish,  he  is  not  liable  to  be  excluded  by  a 
warrant  of  two  magistrates,  pursuant  to  the  59  Gea  8, 
c,  12.  &  24.  Regimm  ▼.  MiddUsat  (JmsOees),  7  DowL 
P.C.  767. 

The  Justices  at  petty  sessioiis  have  no  original 
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jurisdiction  to  allow  the  oeoonnts  of  tnrveyon  of  the 
highways ;  nor  can  the  consent  of  parties  gire  them 
a  jurisdiction  to  do  that  which  the  act  of  parliament 
does  not  authorize  them  to  do.  lUx  v.  Cumberland 
(Justices),  5  Law  J.  Rep.  (n.8.)  M.C.  11;  ^  N.  &  M. 
678. 

A  contract  by  a  journeyman  calico-printer,  to 
print  certain  pieces  of  woollen  cotton  goods,  is  not 
such  a  contract  as  will  give  jurisdiction  to  a  Justice 
of  the  Peace,  imder  4  Geo.  4,  c.  34,  s.  3,  to  punish  by 
commitment,  if  the  work  be  left  unfinidied,  and  such 
printer  quit  his  employment  Under  that  statute, 
the  relationship  of  master  and  servant,  in  the  ordi- 
nary sense  of  those  words,  must  be  established,  to 
give  the  Justice  jurisdiction.  Reginfi  v.  Johnsim,  9 
Law  J.  Rep.  (n.8.}  M.C.  27 ;  s.  c  Ex  parte  Johnson,  7 
Dowl.  P.C.702. 

By  the  4  &  5  WUL  4,  c.  51,  s.  19,  a  summons  call- 
ing upon  a  party  to  appear  to  answer  to  an  informa- 
tion, is  to  be  served  upon  him  "  ten  days  at  least" 
before  the  time  appointed  in  the  summons  for  the 
hearing.  Where,  therefore,  a  summons  was  served 
upon  the  20th  of  September,  and  the  psrty  was  con- 
victed upon  the  30th  of  the  same  month,  the  Court 
held,  that  the  magistrate  had  acted  without  jurisdic- 
tion. MitcheU  v.  Foster,  9  Law  J.  Rep.  (n.s.)  M.C. 
95 ;  12  Ad.  &  E.  472 ;  4  P.  &  D.  150. 

On  deciding  a  case,  magistrates  ought  not  to  take 
an  indemnity,  as  it  has  the  effect  of  enabling  them 
to  decide  more  safely  in  favour  of  a  party  who  is 
able  to  give  an  indemnity  than  of  one  who  cannot 
do  so.  Sehoood  v.  Mount,  9  C.  &  P.  75.  [Alderson] 
Where  a  magistrate  has  exercised  his  discretion 
by  refusing  to  convict  on  the  evidence  adduced  be- 
fore him  in  support  of  an  information,  the  Court 
wiU  not  compel  him  to  hear  the  case,  or  return  the 
proceedings  which  had  taken  place  before  him.  Ex 
parte  British  and  Foreign  Patent  Invention  Company, 
7  Dowl.  P.C.  614. 

By  the  72nd  section  of  an  act  of  4  Geo.  4,  creating 
the  Liverpool  Gas  Company,  it  was  enacted,  **  that 
in  case  any  party  who  shall  contract  with  the  com- 
pany, or  agree  to  take,  use,  or  enjoy  the  benefit  of 
the  gas,  shall  refuse  or  neglect,  after  the  space  of  ten 
days  after  demand,  &c.,  to  pay  the  rent  or  rents, 
sum  or  sums  of  money  then  due  and  owing  to  the 
said  company  for  gas  supplied  by  them  to  any  per- 
son, the  rent  or  rents,  &c.  shall  and  may  be  reco- 
vered by  the  company,  &c.  by  warrant,  under  the 
hand  and  seal  of  any  Justice  of  the  Peace,  &c. ;  and 
it  shall  be  lawful  for  the  company,  &c.,  with  such 
warrant,  to  levy  the  sum  or  sums  so  due,  &c,  by 
distress  and  sale  of  the  goods  and  chattels  of  the 
party  so  neglecting  or  refusing  to  pay  the  same," 
&c. : — Held,  that  under  this  clause,  a  Justice  was 
not  empowered  to  issue  such  warrant  without  a  pre- 
vious summons,  and  that  the  warrant  of  the  Justice 
was  a  judicial,  and  not  a  mere  ministerial  act 

Semble — That  in  no  case  can  a  Justice  issue  a 
warrant  of  distress,  or  do  any  other  act  in  the  nature 
of  an  execution,  without  previous  summons,  unless 
the  summons  be  expressly  rendered  unnecessary  by 
act  of  parliament,  or  the  issuing  of  the  warrant  be  a 
mere  ministerial  act 

Held  also,  that,  however  an  officer  executing  such 
a  warrant  might  be  justified  by  the  warrant,  the 
magistrate  having  jurisdiction  over  the  subject- 
matter  ;  yet,  if  the  party  putting  the  Justice  in  mo- 


tion interfere  at  all  with  the  execution  of  the  pro- 
cess, it  is  incumbent  on  him  to  shew  a  valid  and 
legal  warrant,  and  he  cannot  justify  under  a  warrant 
so  issued.  Painier  v.  Liverpool  Gas  Company,  5  Law 
J.  Rep.  (n.8.}  M.C.  108 ;  8Ad.&£.43S;  6N.&M. 
736. 

(C}  Obdess,  Convictions,  and  Wab&ants. 

Magistrates  having  convicted  a  party  under  the 
Highway  Act,  they  drew  up  a  conviction  and  return- 
ed it  to  the  clerk  of  the  peace,  and  on  an  action  being 
brought  against  them,  they  put  in  the  conviction 
returned  to  the  clerk  of  the  peace  (which  was  open 
to  some  formal  objections,)  and  also  another  convic- 
tion drawn  up  afterwards  in  a  more  formal  shape. 
Semhle,  that  there  is  no  impropriety  in  this  course  of 
proceeding,  provided  the  latter  conviction  is  accord- 
mg  to  the  truth,  and  supported  by  the  facts  of  the 
case.  Selwoodv,  Mount,  9  C.  &  P.  75. 

An  order  of  Justices,  made  under  1 1  Geo.  2,  c.  19, 
8.  4,  recited,  that  the  goods  removed  by  the  tenant 
were  under  the  value  of  60L,  and  that  the  party  seek- 
ing the  order  had  exhibited  a  complaint  in  writing. 
Upon  refusal  to  obey  the  order,  a  warrant  of  com- 
mitment was  made  out,  and  the  party  charged  by  it 
sent  to  gaol : — Held,  that  the  warrant  of  commit- 
ment was  not  void  for  omitting  to  state  that  a  com- 
plaint was  exhibited  in  writing,  as  the  warrant 
referred  to  the  order,  in  which  that  fact  expressly 
appeared.  Costery,  Wilson,  7  Law  J.  Rep.  (n.s.)  M.C. 
83;  3M.&W.4n. 

By  the  1  &  2  Will.  4,  c.  32,  (the  Game  Act,)  all 
pen^ties  were  to  be  paid  to  the  overseer  of  the  poor 
of  the  parish,  in  aid  of  the  county  rate ;  but  by  the 
5  &  6  Will.  4,  c  20,  s.  21,  it  is  directed  that  the  penal- 
ties shall  be  paid  one  moiety  to  the  informer,  and  the 
other  to  the  overseer  of  the  parish,  to  be  by  him 
applied  in  the  manner  before  directed : — Held,  that 
a  conviction  under  the  first  act,  directing  the  whole 
penalty  to  be  pud  to  the  overseer,  to  be  by  him  ap- 
plied according  to  law,  was  bad ;  and  that  the  Justices 
who  signed  it,  were  liable  to  an  action  for  false  im- 
prisonment Griffith  V.  Harries,  6  Law  J.  Rep.  (n.s.) 
M.C.  29 ;  2  M.  &  W.  335. 

In  order  to  protect  Justices  from  an  action  of 
trespass  for  issuing  a  warrant  of  distress,  all  those 
facts  must  appear  upon  the  face  of  the  warrant, 
which  are  necessary  to  give  jurisdiction  to  the  Jus- 
tices in  the  subject-matter : — Held,  therefore,  that  a 
warrant  of  Justices,  under  33  Gea  3,  c.  54,  s.  15,  for 
distress  against  the  goods  of  the  stewards  of  a  friendly 
society,  for  refusal  by  the  stewards  to  ]pay  a  certain 
sum  alleged  to  be  due  for  relief  to  an  individual,  who, 
upon  oatii,  stated  himself  to  be  a  member,  was  de- 
fective in  not  abjudicating  that  he  was  a  member, 
that  the  sum  awarded  was  due,  and  that  the  parties 
against  whom  the  warrant  issued  were  the  stewards. 
'At  Court  would  not  imply  any  such  adjudication 
from  the  recital  of  the  information  on  which  the 
order  was  made,  in  which  any  of  those  fiu;ts  were 
asserted.  Dayy,  King,  5  Law  J.  Rep.  (n.s.)  M.C.  130; 
5Ad.&£.359;  6N.&M.845. 

The  plaintiff  was  committed  by  the  defendant,  a 
magistrate,  under  the  4  Geo.  4,  c.  34,  s.  3.  The  war- 
rant of  commitment  was  in  the  following  form  :— 
"  To  the  constable  of  M,  Surrey,  &c.  Whereas  in- 
formation and  complaint  hath  been  made  unto  me, 
one  &C.,  upon  the  oaths  of  J  H  and  S  M,  both  of  M, 
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in  the  said  county  of  S,  calico-printers,  tb»t  W  J  of 
M  aforesaid,  in  the  county  aforesaid,  calico-printer, 
did,  on  Wednesday  the  8th  of  May  instant,  contract 
with  the  said  S  M  to  print  certain  pieces  of  woollen 
cotton  g^oods,  and  that  the  said  W  J  had  adopted 
such  contract,  and  entered  into  the  service  of  the 
said  S  M  under  such  contract;  and  that  the  said 
W  J  hath  in  his  said  service  heen  g:uilty  of  divers 
misdemeanours,  miscarriages,  and  ill  behaviour  to- 
wards the  said  S  M,  and  particularly  with  havinsr, 
on  the  9th  of  May  instant,  refused  to  perform  such 
contract,  and  left  his  said  work  unfinished,  and  the 
service  of  the  said  S  M,  without  his  licence  or  con- 
sent And  whereas,  in  pursuance  of  the  statute  in 
that  case  made  and  provided,  I  have  duly  examined 
the  proofs  and  allegations  of  both  the  said  parties, 
touching  the  matter  of  the  said  complaint,  and,  upon 
due  consideration  had  thereof,  have  a4|udged  and 
determined,  and  do  hereby  ac^udge  and  determine 
the  said  complaint  to  be  true  :*'  the  warrant  then 
conunanded  the  constable  to  convey  the  plaintiff  to 
the  house  of  correction,  and  deliver  him  to  the  keeper 
thereof,  who  was  ordered  to  detain  him  in  custody : 
— Held,  that  this  was  a  commitment  in  execution, 
and  that  it  was  bad,  as  not  shewing  that  the  ofience 
was  committed,  the  contract  entered  into,  or  the 
plaintiff  employed  or  found  within  the  jurisdiction 
of  the  magistrate.  Joknton  v.  Reid,  9  Law  J.  Rep. 
(n.8.}  M.C.  25;  6  M.  &  W.  124. 

(D)  Actions. 

In  an  action  brought  against  Justices,  for  a  con- 
viction under  sections  74  &  75  of  the  6  &  6  Will.  4, 
c  50,  they  are  entitled  to  a  month's  notice,  before 
the  action  is  brought,  by  virtue  of  the  statute  24 
Gea  2,  c.  44 ;  although  section  109  of  the  5  &  6 
Will.  4,  c.  50,  provides,  '*  that  no  action  shall  be  com- 
menced, for  anything  done  in  pursuance  of  that  act, 
until  twenty-one  days*  notice  has  been  given  to  the 
Justice."  Rix  v.  Borton,  9  Law  J.  Rep.  (».8.)  M.C. 
93;  12  Ad.  &  £.470;  4P.  &D.  182. 

In  an  action  against  magistrates  for  acts  done  by 
virtue  of  their  office,  in  wluch  a  verdict  is  found  for 
them,  the  certificate  of  the  Judge,  before  whom  the 
cause  was  tried,  is  indispensable  to  entitle  the  defen- 
dants to  the  allowance  of  double  costs,  under  the 
statute  7  Jac.  1,  c.  5,  by  which,  and  not  by  the  21  Jac 
I,  c.  12,  s.  5,  the  subject-matter  of  inquiry  is  to  be 
determined.  Pennpv.  Slade,  8  Law  J.  Rep.  (m.8.}  C.P. 
221;  5  Bing.  N.C.  319 ;  7Sc285. 

Two  constables,  who  had  taken  the  plaintiff  on  a 
charge  of  disorderly  conduct  on  a  Sunday  night, 
were  taking  the  plaintiff  before  a  magistrate  on  a 
Monday,  when  they  met  the  magistrate  in  the  street, 
who  desired  them  to  take  the  plaintiff  back  to  the 
lock-up,  and  bring  him  up  for  examination  on 
Tuesday.  They  did  so,  when  the  magistrate  fined 
him  R : — Held,  that  the  magistrate  was  liable  to 
JUk  action  of  trespass  for  sending  the  plaintiff  back 
to  the  lock-up;  and  that  it  was  the  duty  of  the 
magistrate  either  to  have  gone  into  the  case  on  the 
Monday,  or  to  have  desired  that  the  plaintiff  be 
taken  before  another  magistrate. 
.  Held,  that  under  a  notice  of  action  against  the 
magistrate  for  imprisoning  the  plaintiff  in  the  lock- 
up, the  plaintiff  might  give  evidence  of  the  circum- 
stances under  which  he  was  taken  into  custody  on 
the  Sunday,  and  of  what  took  place  before  the  magis- 


trate on  the  Tuesday;  but  that  he  could  not  give 
evidence  of  a  declaration  made  a  month  before  by 
one  of  the  constables.  Edwards  v.  Ferris,  7  C.  &  P. 
642.  [Patteson] 


LANDLORD  AND  TENANT. 

[See  Distress — Estoppel — Lease — Use  akd 
Occupation — ^Witness,  Competency.] 

(A)  Rights  and  Liabilities. 

ia)  Landlord, 
b)  TefumL 

(B)  Contracts  between. 

(C)  Rent. 

(D)  Repairs. 

(E)  Notice  to  quit. 

(F)  Disclaimer. 

(G)  Surrender. 
(H)  Eviction. 

The  recovery  of  possession  of  tenements  after  de- 
termination of  the  tenancy,  facilitated  by  1  &  2  Vict 
C.74;  16  Law  J.  SUt  133. 


(A)  Rights  and  Liabilities. 
(a)  Landlord, 

A  landlord,  by  his  bailiff,  distrained  upon  his  tenant 
for  an  arrear  of  rent ;  the  tenant  brought  tzespass 
against  the  landlord  and  his  bailiff,  for  an  irregula- 
rity in  the  distress,  and  recovered  damages;  the 
bailiff  being  indemnified  by  the  landlord  in  respect 
thereof: — JUeld,  on  demurrer,  that  the  landlord  and 
his  bailiff  could  sustain  a  bill  to  have  the  damages 
and  costs  recovered  by  the  tenant  set  off  pro  tomto 
against  the  arrear  of  rent  due  to  the  landlord ;  and  to 
restrain  execution  in  the  meantime.  Hamp  v.  Jomes^ 
9  Law  J.  Rep.  (n.s.)  Ch.  258. 

When  the  tenancy  of  a  fiirm  expires,  the  tenant 
must  give  up  the  possession  of  the  whole  of  it  to  the 
landlord,  crops,  and  everything  else,  unless  there  be 
a  custom  of  the  country  for  the  tenant  to  hold  over 
any  part,  or  to  take  any  of  the  crops ;  and  the  proof 
of  the  custom  lies  on  the  tenant 

If  the  custom  of  the  country  be  for  an  outgoing 
tenant,  for  what  is  called  his  odd  mark  to  crop  one- 
third  of  the  arable  in  wheat,  and  to  reap  that  wheat 
after  his  tenancy  has  expired,  and  the  tenant  so  crop 
more  than  the  proper  one-third,  the  landlord  will  be 
entitled  to  have  all  that  which  was  last  sown,  and 
which  is  above  one-third,  unless  it  be  shewn  that  the 
tenant  has  a  lien  upon  it  for  the  sowing  and  the  seed. 
Caldecott  v.  Swtythiet,  7  C.  &  P.  808, 

A  landlord  who  distrains  growing  crops  may  be 
Uable  in  an  action  on  the  case  if  he  takes  an  exces- 
sive quantity.  But  the  measure  of  damages  before 
they  have  been  cut  and  sold  is  not  the  vame  of  the 
crops,  bat  the  inconvenience  which  the  tenant  sus- 
tains in  being  deprived  of  the  controul  over  them, 
or  that  which  he  is  put  to  in  procuring  sureties  to  a 
larger  extent  in  replevying  the  crops  distrained. 

A  distress  of  beasts  of  the  plough  is  not  unlawful, 
when  there  is  no  other  subject  of  distress  on  the 
premises  demised  than  growing  crops.  Piggoti  v. 
Bertles,  5  Law  J.  Rep.  (n.8.)  Exch.  193 ;  1  M.  &  W. 
441;  1T.&G.729. 

A  landlord,  who  had  in  efiect  approved  of  certain 
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building  coyeoMits  in  an  nndedease,  in  lieu  of  thoBe 
in  the  original  lease,  having  taken  a  mortgage  in  the 
name  of  a  trustee  from  the  under-lessee,  was  held  to 
be  liable  in  equity  by  his  covenants,  and  could  not 
set  up  their  non-peiformance  in  answer  to  an  action 
by  the  original  lessee,  on  one  of  the  covenants  in  the 
original  lease.  Jenkyn*  v.  Poriman,  6  Law  J.  Rep. 
(N.8.)Ch.813;  IK. 435. 

(b)  Tenant. 

In  an  administration  suit,  reference  was  made 
under  the  circumstances,  on  the  petition  of  the 
tenant,  to  inquire  whether  there  ought  to  be  an  abate- 
ment of  his  rent  Leitward  v.  ScMeber,  C.P.C.  46 ; 
Milbank  v.  Stevens,  Id.  45. 

A  bam,  called  a  staddle  bam,  of  wood  erected  on 
blocks  of  stone,  some  of  which  stood  on  the  surface, 
and  others  on  a  foundation  of  brick  and  mortar,  the 
whole  of  which  could  be  removed  without  injury 
to  the  caps,  which  were  affixed  to  the  blocks  by 
mortar: — Held,  not  a  fixture  to  which. the  landlord 
Was  entitled. 

A  tenant  may  maintain  trover  for  such  a  bam, 
against  a  party  converting  it. 

And  if  the  reversioner,  having  refused,  while  off 
the  premises,  to  allow  such  tenant  to  take  away  the 
bam,  afterwards,  while  a  third  party  is  in  possession 
of  the  land,  come  on  the  land  and  prevent  the  tenant 
from  entering  to  take  the  bam  away,  this  is  a  con- 
version by  the  reversioner.  Wansborough  or  Wans' 
brottgh  V.  Maton,  5  Law  J.  Rep.  (n.8.)  K.B.  150;  4 
Ad  &  £.  884 ;  6  N.  &  M.  867. 

On  a  distress  for  rent,  no  action  will  lie  for  con- 
tinuing in  possession  of  the  premises,  after  tender 
of  the  rent  in  arrear,  and  the  costs,  if  the  goods  have 
been  impounded  on  the  premises  before  the  tender 
is  made. 

SembUf  per  Lord  Denman,  C  J.,  that  trespass  will 
lie  for  continuing  in  possession  beyond  the  time 
allowed  by  law. 

Whether  a  tender  made  to  a  bailiff  is  good,  quare. 
Ladd  V.  Thomas,  9  Law  J.  Rep.  (n.s.)  aB.  845  ;  12 
Ad.&£.  117;  4P.&D.9. 

An  outgoing  tenant  may  remove  an  ornamental 
chimney-piece  put  up  by  himself  during  his  tenancy. 
He  has  no  right  to  remove  pillars  of  brick  and 
mortar  built  on  a  dairy  floor,  to  hold  pans,  though 
not  let  into  the  g^und.  Leach  v.  Thomas,  7  C.  &  F. 
827.  [Patteson] 

Where  the  only  evidence  of  tenancy  is  payment 
of  rent,  the  person  paying  is  in  all  cases  at  liberty  to 
explain  the  payment  and  to  shew  on  whose  behalf  it 
was  received.  Doe  d.  Harvejf  v.  Francis^  2  M.  &  R. 
57.  [Patteson] 

The  tenant  of  a  mortgagor,  by  virtue  of  a  lease 
posterior  to  the  mortgage,  does  not  become  tenant 
to  the  mortgagee,  as  soon  as  the  latter  gives  him 
notice  of  the  mortgage,  and  that  the  money  has  not 
been  paid  according  to  the  condition. 

Whether  the  mortgagee  can,  in  all  cases,  treat  the 
mortgagor  and  all  who  claim  under  him  as  tres- 
passers— quare,  per  Lord  Denman,  C.J.  Semblef 
per  Littledale,  J.,  Williams,  J.,  and  Coleridge,  J.,  he 
may.  Evans  v.  Elhott,  8  Law  J.  Rep.  (n.8.)  Q.B.  5 1 ; 
9Ad.&£.842;  IP.&D.  256. 

The  principle  that  a  tenant  who  holds  over  after 
the  expiration  of  a  lease,  holds  subject  to.  the  terms 
and  covenants  contained  in  that  lease,  only  extends 


to  make  a  tenant  liable,  upon  such  impUed  under- 
taking, for  any  breach  of  those  covenants  which  has 
accrued  since  the  expiration  of  the  lease,  and  not 
for  a  mere  continuing  breach  of  a  covenant  broken 
whilst  the  lease  was  running;  and  only  on  such 
covenants  as  may  be  consistent  with  the  state  in 
which  the  premises  were  at  the  time  when  the  lease 
expired,  and  the  supposed  implied  undertaking  arose. 
Johnson  v.  St.  Peter's,  Hereford  (Churekwardens),  5 
Law  J.  Rep.  (n.8.)  ILB.  116;  4  Ad.  &  £.  520 ;  6  N. 
&M.  106. 

A  lessee,  holding  under  a  void  lease,  which  has 
been  considered  and  treated,  to  the  expiration  of  the 
term,  as  valid  and  binding,  is  liable  in  assuanpsit  for 
a  breach  of  the  covenants  contained  therein. 

But  this  liability  does  not  extend  beyond  the  term 
to  a  period  when  strangers  have  committed  injury  to 
the  premises. 

Such  a  lessee  is  also  liable  for  use  and  occupation 
until  the  end  of  the  term,  having  himself  received 
rent  from  his  under-tenants  until  such  time.  Beale 
V.  Sanders,  6  Law  J.  Rep.  (N.a.)  C.P.  288;  8  Bing. 
N.C.850;  5Se.58. 

An  agreement  entered  into  between  the  Lords  of 
the  Treasury  and  the  defendants,  by  which  the  latter 
have  engaged  to  become  tenants  of  a  certain  wharf, 
lor  the  quarter,  at  the  rent  of  875^  by  such  quarter, 
and  to  give  bond  with  surety  in  a  penalty  to  pay 
such  rent  on  or  before  the  first  day  of  the  quarter, 
during  which  they  shall  hold  the  premises,  and  in 
respect  of  which  the  Lords  of  the  Treasury  have 
given  the  defendants  a  three  months'  notice  to  quit, 
is  not  such  an  agreement  as  will  enable  the  pur- 
chaser from  the  Treasury  seeking  to  recover  double 
value  under  the  stat  4  Geo.  2,  c.  28,  against  the 
defendant,  for  holding  over  after  the  expiration  of  * 
six  months'  notice  to  quit,  to  maintain  a  count  in 
his  declaration,  in  which  he  alleges,  that  the  defen- 
dants held  the  premises  in  question,  as  tenants  to 
him,  for  a  term  ofyearSf  that  is  to  sa^,  from  year  to 
year,  for  so  long  a  time  as  the  plaintiff  and  tiie  de* 
fendsnts  shoidd  respectively  please. 

And  where  the  conveyance  of  the  wharf  has  been 
duly  made  to  the  plaintiff  before  the  expiration  of 
the  three  months'  notice  to  quit,  given  by  the  Lorda 
of  the  Treaaury  to  the  defendanu,  such  agreement 
will  not  support  a  count  in  the  declaration  for  double 
value,  for  over-holdii^  after  the  expiration  of  the 
three  montiis'  notice  to  quit,  in  which  it  is  alleged, 
that  the  defendants  held  and  enjoyed  an  undivided 
moiety,  &e.  as  tenants  thereof,  for  the  residue  and 
remainder  of  a  certain  tenancy  for  a  term  of  .years 
to  them,  the  defendants,  heretofore  granted. 

A  wharf  and  other  premises  were  mortgaged  as 
a  seenrity  for  money  advanced.  The  mortgage 
deed  contained  a  clause,  by  which  it  was  provided 
tiiat  the  mortgagor  should  have^  hold,  and  retain 
the  premises,  should  receive  and  enjoy  the  rents, 
profits,  issues,  &c.,  undisturbed  by  the  mortgagee, 
to  the  year  1840,  if  he,  the  mortgagor,  did  not  make 
default  in  the  payment  of  interest: — Held,  tiiat 
such  clause  amounted  to  a  re-demise  of  the  premises 
by  the  mortgagee  to  the  mortgagor,  for  the  term 
specified,  liable  to  be  defeated  by  such  non-payment; 
and  consequentiy,  as  no  default  was  made,  tiie  mort- 
gagor had  such  right  and  title  as  would  enable  him 
to  maintain  an  action  for  use  and  occupation. 

Qnusre,  whether  a  tenancy  for  a  quarter  of  a  year 
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H«itlda4Oe0L2,&28.  mOamtm  r.  BaO,  6  Lam 
J.Bcp.rxA)C.P.82:  SBiiig:N.C.M8:  4Sc801. 

A  tenant,  witbout  attommoit,  is  liable  to  aerenl 
diititmi»  wheie  «  tent-eiisge  has  been  diTided  by 
will,  or  bjdeedoperatiDgiaidartheStatQteof  Uses. 

StmUe — it  is  immaterial^  sinee  tbe  4  Anne,  e.  16, 
hf  what  Ibnn  of  oonrcjanee  it  is  dirided.  Rivis  ▼. 
ITatemSLawJ.  B^  (u.)  Exch. 67  ;  5M.&W. 
2d5. 

Where  the  eircomstances  of  die  case  admit  of  no 
odier  oonclnsion,  it  does  not  amount  to  a  misdiree^ 
tion  on  the  part  of  die  Judge,  that  he  has  not  told 
the  jury  that  the  assent  of  the  tenant  was  necessary 
to  eonstitnte  a  demise. 

On  an  issue  of  demise  or  no  demise,  idiether  it  is 
necessary  to  gire  in  evidence  the  assent  of  the  sup- 
posed tenant — ^tutn.  Browme  r.  Storey,  9  Law  J. 
Rep.  (H.8.)  C.P.  225 ;  1M.&G.  117;  lSc.N.R.9. 

(B)    COMTIIACTS  BETWEEN. 

Certain  marsh  lands  were  demised  by  the  plaintiir 
to  the  defendant  under  an  agreement,  by  which  the 
defendant  became  bound  to  pay  all  outgoings  what- 
Boerer,  rates,  taxes,  seoto,  &c.,  whether  parochial  or 
parliamentary,  that  then  were,  or  should  be  there- 
after charged  or  chargeable  upon  or  on  account  of 
the  said  lands  (the  then  present  land-tax  only  ex- 
cepted):— Held,  that  an  extraordinary  assessment, 
made  by  Commissioners  of  Sewers,  for  a  work  of 
permanent  benefit  to  the  land,  was  within  the  terms 
of  the  agreement 

The  assessment  was  made  in  certain  proportions 
upon  the  owners  and  occupiers.  In  four  years  the 
defendant  (the  tenant)  paid,  in  die  first  instance^ 
both  bis  own  share  and  that  of  the  plaintiff  (his 
landlord),  and  upon  each  half-year's  setdement  of 
accounts  for  rent  due,  with  the  plsintiff's  agent,  who 
was  ignorant  of  the  agreement,  the  sum  so  paid  was 
allowed  towards  the  rent,  and  receipts  given  for  the 
balance.  An  action  having  been  brought  upon  the 
agreement,  in  which  these  sums  were  daimed  as 
arrears  of  rent: — Held,  that  the  fiu:ts  supported  a 
plea  of  payment  WaUer  ▼.  Andrevn,  7  Law  J.  Rep. 
(N.8.)Exch.68;  8M.&W.312. 

After  a  purchase,  die  tenant  holds  of  the  pur- 
chaser on  die  same  terms  as  he  previously  held  of 
the  vendor,  and  the  holding  continues  until  the 
tenancy  has  been  regularly  determined,  either  by 
the  landlord  or  tenant  Greenwood  v.  Buirttow,  &  Law 
J.  Rep.  (n.8.)  Ch.  179. 

A  tenant  executed  a  bond  to  his  landlord,  condi- 
tioned that  it  should  be  void  if  he  should  spread  all 
the  manure  then  collected  in  the  midden-stead  or 
on  any  other  part  of  the  farm  on  the  land,  and 
should  not  sell,  cart,  or  convey  away  any  manure 
from  the  fi^m.  The  tenant's  stock  upon  die  &rm 
having  been  sold  by  auction,  two  of  the  cows,  which 
were  bought  by  pne  W,  were  permitted  by  the 
tenant  to  stay  upon  the  premises  for  some  weeks. 
W  brought  all  their  food  daily  from  his  own  farm, 
and  took  away  the  manure  made  by  them: — Held, 
that  the  condition  of  the  bond  was  broken,  as  the 
manure  so  taken  away  was  made  on  the  land,  and 
ought  to  have  been  spread  upon  the  land.  Hindle 
V.  PoUitt,  9  Law  J.  Rep.  (n.8.)  Exch.  288;  6  M.  & 
W.629. 

An  agreement  for  the  letting  of  a  house,  contained 
a  stipulation  that  certain  repairs  and  alterations 


siMNdd  be  done  by  the  tenant,  wHh  a  proviso,  that 
if  the  altcntioiis  should  not  be  done  within  three 
months,  the  agreement  should  be  null  and  void,  and 
the  landlord  should  be  at  iibeity  to  retake  possession. 
The  alterations  consisted  in  the  erection  of  a  shop 
front  The  tenant  made  an  alteration,  but,  as  it  was 
said,  did  not  ereet  a  ahop  front,  alid  after  the  expi- 
ration €i  the  diree  months,  the  lessor  brought  an 
ejectment: — Held,  first,  that  the  tenant  could  not 
give  in  evidence  the  lease  under  which  his  lessor 
held  the  premises,  to  explain  the  term  "  shop  front** 
in  the  agreement ;  and  secondly,  that  die  agreement 
waa  not  aboolutely  void,  but  avoidable  only,  at  the 
option  of  the  lessor. 

The  lessor  being  too  ill  to  attend  to  buaness,  his 
son,  who  managed  bis  affidrs  for  him,  applied  fiir 
rent  which  became  due  after  the  expiration  of  the 
three  months: — Held,  that  he  had  no  authority  to 
waive  the  forfdture  on  behalf  of  the  lessor,  who  was 
not  shewn  to  have  been  aware  of  its  having  accrued. 

Qmmre — ^whether  the  demand  of  rent  due  subse- 
quent to  a  forfeiture,  is  a  waiver  of  it  Doe  d.  NaA 
v.i{m!*,5LawJ.Rc^.(N.s.)Excfa.l85;  1M.&W. 
402;  IT.  &  6. 769. 

An  agreement  on  which  an  application  is  made 
by  a  landlord  against  a  tenant  under  1  Geo.  4,  c.  87, 
a.  1,  must  be  stamped  at  the  time  when  the  applica- 
tion is  made.  It  is  not  enough  to  get  it  stamped  in 
the  interval  between  obtaining  the  rule  and  shewing 


The  act  requires  the  landlord  to  produce  the  ori- 
ginal agreement,  or  a  counterpart  or  duplicate,  and 
die  proiduction  of  a  copy  is  insufficient  Doe  d. 
CauUl^ld  V.  Roe,  6  Law  J.  Rep.  (n.s.)  C.P.40;  8 
Bing.N.C.829;  5  Dowl.  P.C.  865. 

To  a  declaration  in  debt  for  two  and  a  quarter 
years'  rent  on  a  demise  fiir  a  tenn  of  years,  die  de- 
fendant pleaded,  that  before  the  commcnoement  of 
the  period  for  which  the  demand  was  made,  the 
plaintiff  and  drfendmt  agreed  that  the  latter  dionld 
quit  and  deliver  up  possession,  and  the  former 
should  accept  it,  ana  that  in  consideration  of  such 
agreement,  the  defendant  should  be  discharged  from 
all  liability  to  pay  further  rent,  which  would  other- 
wise become  due;  that  afterwards  the  defendant  did 
quit  the  possession,  and  the  plaintiff  accepted  it  in 
pursuance  of  the  said  agreement;  that  die  defendant 
tiath  never  since  had  possession,  and  thereby  sur- 
rendered his  interest  The  defendant  having  reco- 
vered a  verdict  on  this  plea, — Held,  on  motion  for  a 
role  for  judgment  mm  obetamte  veredicto,  that  it  was 
a  plea  not  of  a  surrender  of  the  term,  but  of  an 
excuse  for  non-payment  of  the  rent,  and  therefore 
the  objection,  whedier  the  term  was  shewn  upon  the 
record  to  be  regularly  surrendered  according  to  the 
Statute  of  Frauds,  29  Car.  2,  c.  8,  s.  3,  did  not  aiSse. 
Gore  V.  Wright,  7  Law  J.  Rep.  (N.8.)  aB.  147;  8 
Ad.&£.118;  8N.&P.24S. 

The  plaintiff  stated  in  his  declaration  a  contract 
to  hold  certain  land  on  die  terms  of  a  former  expired 
agreement,  except  as  to  the  rent  which  was  to  be 
raised,  and  alleged  as  a  breach  the  non-perfbrmanoe 
of  the  agreement  The  defendant  pleaded  non-as- 
sumpsit There  was  no  proof  of  any  express  pro- 
mise ;  but  it  was  proposed  to  establish  an  implied 
contract  to  hold  on  the  terms  of  the  old  lease,  by 
evidence  of  the  continued  occm>ation: — Held,  that 
it  was  necessary  for  the  plaintiff  to  prove  the  terns 
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of  the  old  lease,  and  that  as,  when  produced,  it  could 
not  be  read  for  want  of  a  stamp,  the  plaintiff  must 
fail  Walli*  r.  Broadbent,  6  Law  J.  Rep.  (N.a.)  K.B. 
269;  4  Ad.  &E.  877. 

Where  an  instrument  is  a  mere  attornment,  put- 
ting one  person  in  the  place  of  another  as  his  land- 
lord, the  tenant  continuing  to  hold  upon  the  same 
terms  as  he  held  of  his  former  landlord,  this  is  a 
mere  acknowledgment  that  he  is  tenant,  and  requires 
no  stamp.  Doe  d.  Limey  v.  Edwardi^  6  Law  J.  Rep. 
(n.s.)K.B.238;  5AcL&£.95:  6N.&M.633. 

The  plaintiff  rented  a  messuage  of  the  defendant, 
under  a  lease  for  twentv-one  years,  at  the  rent  of  40/. 
per  annum.  The  following  memorandum  was  at 
the  foot  of  the  lease : — "  The  allowance  for  the  road 
to  the  Six  Bells'  yard  to  he  made  as  usual."  This 
entry  related  to  a  sum  of  5L  per  annum,  which  had 
been  paid  by  the  plainti£f  to  the  occupier  of  adjoining 
premises  for  the  use  of  a  road,  and  had  been  allowed 
to  the  plaintiff  on  his  half-yearly  payment  of  rent  to 
the  defendant.  To  an  avowry  by  the  defendant  as 
landlord,  for  20/.  as  half  a  year's  rent,  the  plaintiff 
pleaded  mm  tenuit  tnodo  et  formd: — Held,  that  the 
memorandum  at  the  foot  of  the  lease  did  not  operate 
as  a  reduction  of  the  rent  reserved  in  the  lease,  but 
merely  as  a  covenant,  and  consequently  was  not 
available  for  the  plaintiff  under  this  issue. 

Quare — whether  proof  of  this  memorandum,  and 
payments  made  under  it,  would  have  been  evidence 
tor  the  plaintiff  under  the  plea  of  riens  in  arrear. 
Dames  v.  Stacey^  9  Law  J.  Rep.  (n.s.)  Q.B.  393 ;  12 
Ad.  &  £.  506 ;  4  P.  &  D.  157. 

Where  a  tenant  occupies  a  farm  under  written 
rules  and  regulations  for  the  culture,  management, 
&c.,  but  the  term  for  which  he  holds  is  by  parol,  the 
production  of  the  written  rules  is  not  required  for  the 
purpose  of  proving  the  expiration  of  the  term,  on  a 
plea  denying  the  possession  of  the  landlord  subse- 
quently. 

The  peaceable  re-entry  by  the  landlord,  upon  the 
expiration  of  the  term,  revests  in  him  such  a  posses- 
sion as  will  enable  him  to  maintain  trespass  against 
all  who  make  an  entry  upon  the  lands  without  title. 

Where  the  plea  set  forth  an  agreement  between 
the  plaintiff  and  a  third  party,  under  which  the  de- 
fendant justified,  alleging,  that,  in  consequence  of 
the  abandonment,  by  the  third  party,  of  certain 
claims  which  he  had  upon  the  plaintiff,  he,  the  plain- 
ti^  abandoned  certain  claims  which  he  had  against 
him,  and  the  replication  merely  denied  the  agree- 
ment : — Held,  that  the  claims  abandoned  by  the  third 
party  should  be  considered  legal,  or,  at  least,  colour- 
ably  legal ;  consequenUy  there  was  a  consideration 
for  the  renunciation  of  his  claims  by  the  plaintiff 
and  the  agreement  could  not  be  considered  as  rmdum 
pactum ;  neither  was  it  necessary  to  give  proof  of  the 
chdms  of  the  third  party,  as  they  appear  on  the 
record.  Hey  v.  Moorehoaaet  9  Law  J.  Rep.  (n.s.)  C.P. 
113 ;  6  Bing.  N.C.  52 ;  8  Sc.  156. 

A  mortgage  deed  of  copyhold  and  other  property 
contained  a  clause,  that  the  mortgagor  should,  during 
his  occupation  of  the  mortgaged  premises,  pay  for 
the  same  to  the  mortgagee,  the  yearly  rent  of  50/., 
on  the  11th  of  July  and  the  11th  of  January  in  every 
year;  and  that  it  should  be  lawful  for  the  mortgagee 
to  have  and  use  such  remedies,  by  distress  and  sale, 
for  recovery  of  the  rent,  as  landlords  have  for  re- 
covery of  rents  upon  common  demises;  provided 
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that  the  reservatimi  of  such  rent  should  not  preju- 
dice the  right  of  the  mortgagee  to  enter  and  takie  pos- 
session of  the  premises  covenanted  to  be  surrendered, 
or  any  part  thereof,  and  to  evict  the  mortgagor,  &c., 
at  any  time  after  default  should  be  made  in  payment 
of  the  monies  intended  to  be  thereby  secured,  or  any 
part  thereof.  The  deed  was  dated  in  1836,  and  in 
November  1837  a  distress  was  put  in  for  non-pay- 
ment of  the  rent  reserved.  In  1838,  the  mortgagee 
brought  ejectment  to  recover  possession  of  the  pre- 
mises, laying  his  demise  in  April  in  that  year.  No 
notice  to  quit  was  given,  nor  was  there  any  demand 
of  possession  proved: — Held,  that  the  action  was 
maintainable,  and  that,  notwithstanding  the  distress, 
no  tenancy  existed  between  the  parties.  Doe  d. 
Garrod  v.  OZ/ey,  9  Law  J.  Rep.  (n.s.)  Q.B.  379 ;  12 
Ad.  &E.481;  4P.&D.275. 

A  tenant  agreed  to'  work  a  coal  mine  so  long  as  it 
was  '*  fairly  workable."  There  were  coals  in  the 
mine,  but  of  such  a  description  that  it  would  not 
pay  to  work  it: — Held,  that  under  these  circum- 
stances the  tenant  was  not  bound  to  work  the  mine, 
and  that  under  the  words  "fairly  workable"  a  tenant 
was  not  obliged  to  work  at  a  dead  loss.  Jonet  v. 
Shears,!  C.&P.346. 

The  plaintiff  addressed  a  letter  to  the  defendant, 
in  which  he  said,  "  You  having  this  day  agreed  to 
let,  I  beg  to  say  that  I  will  take,  &&,  for  100/.  the 
first  year,  and  after  for  110/.  per  annum,  payable 
quarterly,  the. rent  to  commence  from  Michaelmas 
last,  to  be  free  from  all  deductions  whatever,  and  as 
to  tile  buildings,  I  will  do  all  the  cartings  of  the 
materials,  you  to  build  up  the  bams ;  and  I  will  un- 
dertake to  take  in  the  usual  way,  to  be  valued  by  two 
persons,  one  to  be  named  by  you,  and  the  other  by 
me,  and  I  to  pay  you  the  amount  of  the  valuation  on 
my  taking  possession ;  and  further,  that  I  will  take  a 
lease  of  twenty-one  years  at  my  expense,  the  original 
lease  to  remain  with  your  solicitor,  and  he  to  funiish 
both  parties  with  a  copy,  to  contain  the  usual  cove- 
nants to  be  farmed  in  the  best  manner ;  and  the 
whole  subject  to  your  being  satisfied  as  to  my  respon- 
sibility, to  ascertain  which,  I  beg  to  refer  you  to  M." 
Within  a  few  days  the  defendant  stated  in  reply, 
that  the  reference  was  satisfactory,  and  that  he  en- 
gaged to  accept  of  him  as  tenant,  upon  the  terms 
contained  in  his  letter.  He  also  advised  him  to 
begin  ploughing  at  once,  as  the  season  was  ad- 
vancing ;  and  wished  to  know  when  it  would  suit  his 
convenience  to  value,  that  he,  on  his  part,  might 
instruct  his  agents.  The  defendant  wrote  again, 
stating,  that  he  feared  that  the  plaintiff^  s  delay,  in 
not  taking  possession,  would  be  injurious  at  once  to 
himself  and  to  the  farm ;  and  ofifered,  upon  receipt 
of  100/.,  to  give  him  possession  at  once.  He  re- 
peated the  ofier  to  the  defendant's  valuer,  saying, 
"  that  the  plaintiff  should  have  been  at  work  on  the 
farm  long  since."  Finally  the  plaintiff  paid  the 
100/.,  and  took  possession,  without  any  valuation 
being  made.  Further  correspondence  took  place,  in 
which  the  defendant  complained  of  the  valuation  not 
being  made,  and  repeatedly  offered  to  send  the  draft 
of  the  lease  to  the  plaintiff  for  perusal,  that  he  might 
be  satisfied  it  corresponded  with  the  original  agree- 
ment Upon  a  distress  being  made  for  a  year's  rent, 
and  the  plaintiff  having  declared  in  replevin,  tiie 
parties- came  to  an  agreement,  by  which  all  proceed- 
ings in  the  suit  were  to  cease,  that  plaintiff  was  to 
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have  a  lease  according  to  the  draft,  that  the  rent  was 
to  he  free  of  all  deductions,  that  he  consented  to  pay 
his  four  quarters'  rent  on  or  before  a  certain  day, 
and  a  certain  sum  for  the  valuation.  Upon  another 
distress  being  put  in,  the  plaintiff  gave  a  consent  to 
the  defendant's  bailiff  to  distrain  upon  the  premises 
occupied  by  him,  and  belonging  to  the  defendant, 
for  four  quarters'  rent  due  to  the  defendant: — Held, 
that  the  original  letter  written  by  the  plaiutifi^  and 
the  answer  of  the  defendant,  created  that  which  in 
law  amounted  to  an  actual  demise;  consequently 
that  the  defendant  was  justified  in  making  a  distress 
for  rent  in  arrear,  and  his  avowry  might  be  main- 
tained. Held,  also,  that  if  any  doubt,  as  to  the 
right  to  distrain,  arose  from  the  correspondence,  it 
was  cleared  up  by  the  conduct  of  the  parties,  to  which 
it  was  competent  for  the  Court  to  refer. 

The  plaintiff  proposed  himself  as  tenant  to  the  de- 
fendant, upon  the  condition  of  a  certain  inquiry  made 
by  him  (the  defendant)  being  satisfactory.  The  de- 
fendant having  stated  that  the  inquiry  was  satisfac- 
tory, and  having  consented  to  accept  the  plaintiff  as 
tenant,  and  the  plaintiff  having  taken  possession: — 
Held,  that  the  agreement  ceased  to  be  conditional, 
and  became  absolute  and  positive. 

Held  also,  that  that  which  in  law  purports  to  be 
an  actual  demise,  may  be  created  by  two  distinct, 
separate  instruments,  e,  g.  a  letter  from  the  tenant 
to  the  landlord,  and  the  answer  of  the  latter,  it  not 
being  essential  to  the  creation  of  such- actual  demise, 
that  the  agreement,  by  which  it  is  created,  should 
be  contained  in  one  instrument  Chapnum  v.  Bluck^ 
7  Law  J.  Rep.  (n.s.)  C.P.  100;  4  Bing.  N.C.  187 ;  5 
Sc515. 

A  party  signed  an  instrument,  by  which  he  agreed 
to  take  certain  premises,  at  a  fixed  yearly  rent,  com- 
mencing at  a  specified  time,  and  which  was  di- 
rected to  the  landlords  of  the  premises,  who  did  not 
execute  it ;  but  it  was  proved,  that  he  was  put  into 
possession;  that  certain  fixtures  belonging  to  the 
landlords  were  appraised  to  him,  and  that  he  was  in 
possession  at  tlie  expiration  of  a  year : — Held,  that 
there  was  evidence  from  which  the  jury  might  infer 
a  demise  from  year  to  year.  Taylor  ▼.  Young,  6  Law 
J.  Rep.  (n.s.)  K.B.  141. 

A,  B,  and  C,  occupied  premises  from  December 
1834  to  September  1835,  when  C  married  and  left 
the  place.  An  action  was  brought  by  the  landlord 
against  A,  B,  C,  and  C's  husband,  for  rent  accruing 
due  after  the  marriage  of  C,  upon  an  alleged  con- 
tract, before  the  marriage,  for  a  yearly  tenancy. 
Payment  to  the  landlord  of  a  quarter's  rent  was 

firoved,  but  when  and  by  whom  was  not  shewn : — 
I  eld,  that  this  was  not  evidence  to  raise  the  pre- 
sumption of  a  yearly  tenancy  to  A,  B,  and  C,  with- 
out shewing  the  payment  to  have  been  made  before 
the  marriage,  and  with  the  assent  of  C. 

Quifre — if  a  mere  payment  by  others  during  C's 
occupation,  without  some  interference  on  her  part, 
would  have  been  evidence  of  such  a  contract  by  her. 
Doidge  V.  Jiowert,  0  Law  J.  Rep.  (n.s.)  Exch.  132 ;  2 
M.  &  W.  365. 

Where  there  is  a  tenancy  firom  year  to  year, 
created  by  a  parol  demise,  valid  by  the  2nd  section 
of  the  Statute  of  Frauds,  any  terms  and  stipulations 
may  be  added  by  parol  to  that  demise. 

But  where  those  terms  were  contained  in  a  writ- 
ten document,  not  signed  by  the  parties,  but  were 


read  over  to  the  tenant  at  the  time  when  the  demise 
was  made, — semhlet  that  though  such  memorandum 
could  not  be  read  at  the  trial,  it  might  be  referred 
to  by  the  witness  who  prepared  it,  and  was  present 
at  the  making  of  the  actual  demise,  to  refresh  his  me- 
mory. Bolton  V.  Tamlyn  or  Tom^Un^  6  Law  J.  Rep. 
(n.s.)  K.B.  45 ;  5  Ad.  &E.  856;  1N.&P.247. 

If  a  tenant,  from  year  to  year,  enters  into  a  con- 
tract with  his  landlord  to  purchase  the  estate,  as  it 
is  an  implied  condition  that  the  landlord  shaD  make 
out  a  good  title  before  the  estate  is  conveyed,  the 
mere  agreement  for  tlie  purchase  does  not  operate  as  a 
surrender  of  the  tenancy  by  operation  of  law.  Sem- 
ble — that,  if  such  a  condition  were  expressly  waived, 
the  tenancy  from  year  to  year  would  be  determined. 
Doe  d.  Gray  v.  Stanton,  5  Law  J.  Rep.  (n.s.)  Exch. 
258;  1M.&W.695;  IT.&G.  1065. 

A  demise  for  one  year,  and  so  on  from  year  to  year, 
until  the  tenancy  should  be  determined  as  after 
mentioned,  with  a  provision  that  either  party  might 
determine  the  tenancy  by  giving  a  tluree  months' 
notice  in  writing,  is  a  demise  for  two  years  certain. 
Doe  d.  Chadbum  v.  Green,  8  Law  J.  Rep.  (n.8.)  Q.B. 
100;  9Ad.&£.658;  1P.&D.454. 

(C)  Rent. 

A  tenancy  created  by  mere  parol,  without  writing, 
is  within  the  6  Geo.  4,  c  16,  s.  75. 

Where  rent  accrues  after  the  date  of  the  commis- 
sion, and  the  bankrupt  delivers  up  possession  under 
that  section,  he  is  not  liable,  pro  raid,  for  rent  up  to 
that  time.  Slack  v.  Sharp,  7  Law  J.  Rep.  (N.a.)  Q.B. 
225;  8Ad.&£.  S66i  3N.&P.390. 

Where  the  defendants  were  tenants  fit>m  year  to 
year,  of  the  upper  floor  of  a  warehouse,  paying  rent 
by  the  quarter,  and  a  fire  occurred  accidentally  in  the 
middle  of  a  quarter,  which  rendered  the  apartments 
uninhabitable,  in  consequence  of  which  the  defend- 
ants ceased  to  occupy,  and  paid  no  rent,  though  the 
apartments  were  repaired,  and  the  defendants  were 
apprised  of  the  fact  some  months  afterwards : — Held, 
that  the  defendants  were  liable  to  rent  until  the 
tenancy  was  terminated  by  their  consent ;  and  that 
use  and  occupation  was  the  proper  remedy,  though 
the  defendants  never  occupied,  inasmuch  as  die 
power  to  occupy  or  enjoy  was  given  by  the  land- 
lord, so  far  as  depended  on  him.  Izon  v.  Gorton,  8 
Law  J.  Rep.  (n.s.)  C.P.  272 ;  5  Bing.  N.C.  501 ;  7 
Sc.537. 

The  defendant  having  received  possession  of  the 
premises  as  tenant  for  a  short  period,  from  certain 
trustees  of  the  property,  shortly  afterwards,  the 
trustees  entered  into  a  written  agreement  witii  the 
plaintiff,  by  which,  upon  the  performance  of  certain 
conditions,  they  were  to  give  her  a  lease  of  the 
premises  for  a  long  term.  This  fact  was  com- 
municated to  the  defendant ;  he  expressed  his  satis- 
faction, and  the  plaintiff's  agent  made  some  repairs 
by  his  desire.  The  defendant  paid  the  plaintiff  the 
rent  of  the  running  quarter,  under  a  threat  of  dis- 
tress ;  and,  under  a  notice,  he  paid  the  rent  of  the 
ensuing  quarter  to  the  trustees.  In  an  action  for 
use  and  occupation,  for  the  quarter's  rent  thus 
paid : — Held,  that  it  was  competent  to  the  defen- 
dant to  shew  that  the  agreement  for  giving  the  lease 
was  not  carried  into  effect,  and  that  consequentiy 
the  parties  had  reverted  to  their  original  situation, 
and  the  plaintiff  had  no  right  to  receive  the  rent 
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Brook  V.  Biggs  or  Briggt,  5  Law  J.  Rep.  (n.s.)  C.P. 
143;  2Bing.N.C.572;  2Sc.80S. 

By  authority  of  a  railway  act,  six  months'  notice 
to  quit  was  given  by  the  company,  to  a  tenant  from 
year  to  year  of  certain  premises,  at  a  rent  payable 
half-yearly.  At  the  end  of  the  six  months,  which 
expired  in  the  middle  of  a  half-year,  the  tenant  de- 
livered up  possession  to  the  company  without  having 
obtained  compensation,  which  he  was  entitled  to 
under  the  act: — Held,  that  the  tenant,  inasmuch  as 
he  might  have  renuuned  in  possession  until  the  end 
of  thehalf-year,  or  have  obtained  compensation,  was 
liable  for  the  half-year's  rent  fVaimvright  v.  Rama- 
den,  9  Law  J.  Rep.  (m.b.)  Exch.  120 ;  5  M.  &  W.  602. 

A  landlord  demised  certain  premises  by  indenture 
at  a  specific  rent,  and  afterwards  the  lessee  agreed, 
that  if  the  lessor  would  enlarge  the  buildings  on  the 
premises  demised,  he  would  pay  a  sum  of  lOL  per 
cent  additional  on  the  outlay.  The  additional  erec- 
tions were  made,  and  the  lessee  subsequently  be- 
came bankrupt : — Held,  that  this  agreement  was  a 
collateral  contract  made  by  the  bankrupt,  from  which 
he  was  discharged  by  his  certificate,  and  not  one 
running  with  the  land,  for  which  the  assignees,  who 
retained  the  use  of  the  premises,  were  liable.  Lam- 
bert V.  JVorrw,  6  Law  J.  Rep.  (m.s.)  Exch.  109  ;  2  M. 
&  W.  83S. 

If  a  landlord  of  furnished  lodgings  by  his  mis- 
conduct justifies  a  tenant  in  an  abrupt  departure 
during  a  tenancy  limited  to  a  specific  period,  he 
cannot  recover  rent  for  the  whole  time  agreed  on, 
but  is  entitled  to  rent  for  the  time  during  which 
there  has  been  an  actual  occupation.  Kirkman  v. 
Jervu,  7  Dowl.  P.C.  678. 

A  lessor  demised  by  parol  certain  premises  for  a 
year.  The  lessee  accepted  the  lease,  and  entered 
upon  a  part  He  found  another  person  in  posses- 
sion of  the  residue,  under  a  previous  lease  from  his 
lessor.  That  person  continued  to  occupy  that  part, 
in  exclusion  of  the  lessee,  until  the  expiration  of  the 
first  half  year,  but  the  lessee  occupied  the  remainder : 
—  Held,  that  the  lease  was  void  as  to  the  former 
part,  and  therefore  the  rent  not  apportionable,  con- 
sequently, that  the  lessor  could  not  distrain  for  the 
rent  reserved,  nor  any  portion  of  it  Neale  v.  Mac- 
kenzie (in  error,  reversing  the  judgment  of  the 
Court  of  Exchequer),  6  Law  J.  Rep.  (n.s.)  Exch.  263 ; 
I M.  &  W.  747. 

(D)  Rbpairb. 

A  tenant  ^m  year  to  year  is  not  bound  to  do 
substantial  repairs ;  he  is  only  bound  to  keep  the 
premises  wind  and  water  tight  Leach  v.  Thomae, 
7C.&P.327.  [Patteson] 

A  tenant,  under  a  covenant  to  repair,  is  liable  for 
repairs  only,  and  not  for  the  extra  expenses  of  lay- 
ing a  new  fioor  on  an  improved  plan,  or  the  like. 
Soward  v.  Leggatt,  7  C.  &  P.  613.  [Abinger] 

In  an  action  on  a  covenant  to  keep  and  leave  de- 
mised premises  in  good  and  tenantable  repair,  the 
jury  may  consider  the  condition  of  the  premises,  t.  e. 
whether  they  were  new  or  old,  at  the  time  of  the  de- 
mise. Stanley  v.  Towgood^  6  Law  J.  Rep.  (n.s.)  C.P. 
129;  3Bing.'N.C.  4;  3Sc.313. 

The  declaration  stated,  that  the  defendant  became 
tenantto  the  plaintiff  of  tsertain  premises,  and  pro- 
mise<Ffrkeep  them  in  good  repair, — breach,  that  he 
did  not  keep  them  in  repair.    Plea,  payment  into 


court  of  5Uf  and  no  damages  ultra : — Held,  that 
evidence  of  the  state  of  the  premises  when  the  de- 
fendant took  possession,  was  admissible  for  the  de- 
fendant Burden  v.  Witkersj  6  Law  J.  Rep.  (n.s.) 
K.B.  219 ;  7  Ad.  &  E.  136 ;  2  N.  &  P.  122. 

The  term  "  habitable  repair,"  means  a  state  of 
repair  reasonably  fit  for  the  occupation  of  an  in- 
habitant 

Where  a  tenant  takes  premises  which  are  out  of 
repair,  and  agrees  '*  to  put  them  into  habitable  re- 
pair," this  implies  that  he  is  to  put  them  into  a 
better  state  than  that  in  which  he' found  them ;  and, 
regard  being  had  to  the  state  of  the  premises  at  the 
time  of  the  agreement  and  of  their  situation,  and  to 
the  class  of  persons  likely  to  inhabit  them,  he  is  to 
put  them  into  a  condition  fit  for  a  tenant  to  inhabit 
Belcher  v.  Mcintosh,  8  C.  &  P.  720 ;  2  M.  &  R.  186. 
[Alderson] 

(E)  Notice  to  auiT. 

To  a  declaration  to  recover  sleeping  rent  of  a  coal- 
mine, the  defendants  pleaded  notice  to  put  an  end  to 
the  tenancy,  according  to  a  power  contained  in  the 
agreement  Upon  an  issue  whether  that  notice  was 
waived,  and  the  tenancy  continued,  evidence  was 
given  of  ihe  mode  in  which  the  mines  were  worked 
by  leaving  pillars,  from  which  it  was  customary  for 
the  tenant  on  leaving  the  mine  to  cut  away  as  much 
as  could  be  removed  with  safety.  The  defendants 
continued  in  possession  for  two  months  after  the  ex- 
piration of  the  notice,  and  the  evidence  was  that  the 
removal  of  coals  from  some  of  the  pillars  was  all  the 
defendants  did  during  that  time : — Held,  that  the 
Judge  rightly  left  it  to  the  jury  to  say,  whether  what 
was  done  was  with  the  intention  of  clearing  the  old 
work,  or  with  the  intention  of  continuing  working 
the  mine. 

A  letter  signed  by  the  agent  of  a  company  in 
1835,  without  proof  that  the  four  defendants,  who 
gave  the  notice  in  1829,  were,  at  the  time  when  the 
letters  were  signed,  members  of  the  company,  is  not 
evidence  against  the  four,  although  two  of  those  four 
are  proved  still  to  be  members.  Jones  v.  Shears^  5 
Law  J.  Rep.  (n.s.)  K.B.  153 ;  4  Ad.  &  E.  832 ;  6  N. 
&  M.  428. 

A  tenant  entered  in  May,  to  pay  rent  to  the  2nd 
of  February  following,  and  afterwards  as  tenant 
from  year  to  year.  Notice  to  quit  was  given,  dated 
the  21  St  of  October  1833,  "  at  the  expiration  of 
half  a  year  from  the  delivery  of  the  notice,  or  at  such 
other  time  as  your  present  year's  holding  shall  ex- 
pire, after  the  expiration  of  half  a  year  from  the 
delivery  of  the  notice :" — Held,  a  sufficient  notice 
to  determine  the  tenancy  in  February  1835.  Doe 
d.  miliams  v.  Smith,  5  Law  J.  Rep.  (n.s.)  K.B.  216 ; 
5Ad.&E.350;  6N.&M.829. 

A  tenant  having  given  a  notice  to  quit  his  farm 
at  Michaelmas,  1835,  proposed  to  his  landlord  that 
his  rent  should  be  reduced ;  the  landlord  replied, 
that  he  could  only  consent  to  the  reduction  for  a 
year,  provided  he  could  not  find  a  tenant  for  it  at 
the  rent  it  appeared  to  his  agent  to  be  worth  by  the 
Ist  of  August  The  tenant  assented  to  that  pro- 
posal : — Held,  that  if  this  could  be  treated  as  an 
agreement  by  the  landlord  at  all,  it  was  incumbent 
upon  the  tenant  to  allow  any  person  to  inspect  the 
farm,  who  was  willing  to  make  an  offer  for  it ;  and  as 
the  tenant  reftised  to  do  so,  he  prevented  the  land- 
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lord  from  perfonning  the  condition  on  his  part,  and 
defeated  the  agreement;  consequently,  that  the 
notice  to  quit  remained  in  force,  and  the  tenant  was 
hound  to  quit  the  poeaession  at  Michaelmas.  Doe  d. 
Hertford  {Marquit)  ▼.  HwU,  5  Law  J.  Rep.  (h.8.) 
£xch.241;  1M.&W.690;  IT.&G.  102S. 

On  the  death  of  a  tenant  at  will,  his  heir-at-law 
entered  into  possession,  and  continued  to  occupy 
until  an  action  of  crjectment  was  brought  by  the 
devisees  of  the  owner  of  the  land :— Held,  that  the 
action  was  maintainable,  without  a  notice  to  quit  or 
demand  of  possesion.  Doe  d.  Bmrgese  ▼.  Them/uon, 
6  Law  J.  Rep.  (n.8.)  K.B.  57 ;  5  Ad.  &  £.  532 ;  1 
N.  &  P.  215. 

The  lessor  of  the  plaintiff  admitted  the  defendant 
(who  had  previously  been  his  tenant  under  a  lease, 
and  was  indebted  to  him  in  a  considerable  sum)  into 
the  possession  of  certain  premises,  and  gave  him  the 
key,  at  the  same  time  desiring  him  to  go  on,  and 
stating  that,  upon  his  paying  the  debt  due,  he,  the 
lessor,  would  give  him  a  lease  for  fifteen  years. 
Upon  non-payment  the  lessor  brought  an  ejectment 
without  giving  six  months'  notice : — Held,  that  the 
action  was  well  brought,  as  the  defendant,  under  the 
circumstances,  was  not  to  be  considered  as  tenant 
firom  year  to  year,  and  consequently  waa  not  entitled 
to  such  notice.  Doe  d.  Rogere  v.  PuUen,  5  Law  J. 
Ren.  (N.a.)  C.P.  229 ;  2  Bing.  K.C.  749 ;  8  Sc.  271. 

A  notice  to  quit  given  to  the  tenant  in  possession, 
by  the  agent  of  the  lessor's  agent,  without  evidence 
of  authority  given  or  recognized  by  the  principal, 
is  not  sufficient  to  maintain  an  action  of  ejectment 
Doe  d.  Hhodes  v.  Rohhuon^  6  Law  J.  Rep.  (n.s.)  C.P. 
235 ;  3  Bing.  N.C.  677 ;  4Sc.  396. 

A  tenant  for  life  granted  a  rent-charge  upon  cer- 
tain lands,  which  he  subsequently  charged  with 
another  rent,  and  then  leased  for  a  term  of  years. 
The  second  charge  contained  a  clause  of  entry  in 
default  of  payment,  and  the  grantee  brought  an 
ejectment  upon  that  clause  against  the  lessee  who 
attorned  tenant  to  him.  'Ae  first  grantee  then 
claimed  possession  to  satisfy  arrears  of  his  annuity. 
By  agreement  between  all  parties,  the  lessee  at^ 
tomed  tenant  to  the  time  when  his  arrears  were 
satisfied : — Held,  that  a  yearly  tenancy  was  created 
between  him  and  the  lessee,  and  the  right  of  the  lat- 
ter under  the  lease  was  suspended.  Therefore,  on 
receiving  a  six  months'  notice  to  quit,  he  was  bound 
to  give  up  the  possession  of  the  land.  Doe  d.  ChaW' 
ner  v.  Boulter,  6  Law  J.  Rep.  (ir.s.)  K.B.  179 ;  6  Ad. 
&E.675;  1N.&P.650. 

A  yearly  tenant,  holding  from  ChristnuUt  gave  a 
half-year's  notice  in  writing  to  determine  his  ten- 
ancy at  Midsummer : — Held,  in  an  action  of  eject- 
ment brought  upon  this  notice,  that  the  tenancy  was 
not  thereby  determined,  as  it  was  not  a  sufficient 
notice  to  quit,  and  that  infuturo  it  would  not  operate 
as  a  surrender  by  a  note  in  writing  within  the 
Statute  of  Frauds.  Doe  d.  Murrell  v.  Mihoard,  7 
Law  J.  Rep.  (n.s.)  Exch.  57 ;  3  M.  &  W.  328. 

A  notice  by  the  assignees  of  a  mortgagee  to  the 
tenant  in  possession,  of  the  transfer  of  the  mort- 
gage to  them,  and  requiring  him  to  pay  them  the 
future  rents,  operates  as  a  demise  from  year  to  year, 
and  the  assignees  cannot  enter  upon  such  tenant, 
without  giving  him  a  regular  notice  to  quit.  Browne 
V.  Storey,  9  Law  J.  Rep.  (n.8.)  C.P.  225 ;  1  M.  &  G. 
117;  lScN.R.9. 


A  lease  contained  a  covenant,  that  the  demise 
should  deteimine  at  the  end  of  Ibuiteen  Tears,  if  the 
lessee  should  leave  and  give  six  calendar  months* 
notice,  inmiiediately  preceiing  the  end  of  the  four- 
teen years,  which  terminated  at  Mirhaflmaa  The 
lessee  gave  a  written  notice,  that  he  intended  to  quit 
on  the  24th  of  June  1837,  agreeably  to  the  cove- 
nants of  the  lease : — ^Held,  that  the  notice  was  bad, 
and  that  the  former  words  could  not  be  rejected,  or 
interpreted  by  the  latter:  and  that  the  plaintiiff*a 
having  acknowledged  the  receipt  of  the  notice  did 
not  cure  the  defect  Cadby  v.  Martmez^  9  Law  J. 
Rep. (n.8.) aB. 281;  llAd.&E.720;  3P.&D.38& 

Where,  under  a  contract  of  purchase,  by  which 
the  vendee  was  let  into  possession  immediately,  and 
was  to  pay  5/.  per  cent  interest  upon  the  purchase- 
money,  if  the  contract  were  not  completed  within 
three  months,  until  its  completion ;  and  it  was  not 
completed  within  that  time,  and  he  continued  in 
possession,  but  failed  in  the  payment  of  the  inter- 
est:— Held,  that  only  a  tenancy  at  will  existed  be- 
tween the  parties,  and,  consequently,  no  notice  to 
quit  was  necessary  before  bringing  an  ejectment 
Doe  d.  Tomee  v.  Chamberlahte,  9  Law  J.  Bep.  (n.8.) 
Exch.  38  ;  5  M.  &  W.  14. 

The  defendant  being  applied  to  on  the  supposed 
termination  of  his  lease  to  surrender  his  possession, 
said  that  he  would  not,  on  any  terms :  that  he  held 
under  lives,  and  as  long  as  they  lived,  he  would 
hold  the  premises :  that  it  was  known  to  the  plain- 
tifiTs'  attorney  that  he  had  an  agreement  He  also 
refused  to  pay  a  quarter's  rent,  as  he  said  be  was 
desired  by  the  landlord  from  whom  he  held,  to  pay 
the  superior  landlord,  which  he  would  do,  as  he  did 
not  know  but  that  person  might  make  a  demand  on 
him ;  that  he  never  paid  rent  to  the  plaintifi^  but 
the  landlord  had  deducted  it,  and  he,  the  defendant, 
did  not  know  what  was  done  with  the  sum  deducted : 
— Held,  that  such  conversation  did  not  amount  to  a 
disclaimer  of  the  plaintifis'  title,  and  consequently 
that  an  ejectment  could  not  be  brought  against  the 
defendant,  without  giving  him  notice  to  quit  Doe 
d.  HVUams  v.  Cooper,  9  Law  J.  Rep.  (N.8.)  C.P.  229; 
1  M.  &  6. 135 ;  1  Sc  N.R.36. 

An  agent  to  receive  rents  and  let  premises,  has 
authority  to  determine  a  tenancy.  In  ejectment,  a 
person  defending  as  landlord  is  bound  by  the  same 
estoppel  as  the  tenant  in  possession.  Doe  d.  Mmtwere 
(£ar/)  v.3/»an,  2  M.&B.  56.  [Patteson] 

A  notice  to  quit  '*  on  Saint  Michaelmas-day"  is 
primd  facie  a  notice  to  quit  at  New  Michaelmas ; 
but  if  the  holding  be  from  Old  Michaelmas,  it  will 
be  a  sufficient  notice  to  quit  at  that  time.  Doe  d. 
Willis  V.  Perrin,  9  C.  &  P.  467.  [Parke] 

A,  being  owner  of  a  farm,  let  it  for  seven  years  to 
B,  and  by  a  written  agreement  of  the  same  date  it 
was  agreed  that  A  should  manage  the  farm  for  B, 
B  allowing  A  12«.  a  week,  "and  allowing  ^im  and 
his  &mily  to  reside,  and  have  the  use  of  the  dwelling- 
house  and  furniture  therein,  free  of  rent,''  and  tms 
agreement  was  to  be  put  an  end  toby  three  months' 
notice  or  three  months'  wag^s : — Held,  that  no  notice 
to  quit  was  necessary,  if  ^e  service  was  put  an  end 
to.     Doe  d,  Hughes  v.  Derry,  9  C.  &  P.  494.  [Parke] 

If  A  let  a  part  of  a  house  to  a  firm  consisting  ^ 
himself  and  B,  for  the  carrying  on  of  the  business 
of  the  firm,  and  the  partnership  of  A  and  B  be  dis- 
solved, A  may  bring  an  ejectment  against  B,  and 


LANDLORD  AND  TENANT— LAND-TAX. 


329 


reoorer  potsesdon  of  the  part  of  the  house  thus  let, 
without  giving  B  a  notice  to  quit  Dm  d.  Coimaghi 
T.JBUt,8C.&P.464.  [TindJ] 

(F)  DXSCULIMBB. 

[See  ante,  (£)  Notice  to  quit.] 

A  tenant  from  year  to  year  having  agreed  to  buy 
hia  landlord's  estate,  the  agent  of  the  Utter  applied 
to  him  and  demanded  possession.  To  that  demand 
lie  answered,  **  that  he  had  bought  the  property,  and 
would  keep  it,  and  had  a  fiiend  who  was  ready  to 
give  him  the  money  for  it": — Held  to  be  no  dis- 
claimer, so  as  to  dispense  with  a  regular  notice  to 
quit  Dm  d.  Qray  ▼.  Siaman,  6  Law  J.  Rep.  (N.a.) 
£xch.253;  lM.&W.69d;  1  T.  &  G.  1065. 

In  an  ejectment  by  a  landlord  against  his  tenant^ 
the  landlord  relied  on  a  disclaimer.  It  was  proved,, 
that  the  tenant  disclaimed  in  March  1833;  in  No- 
▼ember  1833,  the  landlord  put  in  a  distress  for  rent: 
— Held,  a  waiver  of  the  disclaimer.  Held,  also, 
that  the  stat  8  Anne,  c  14,  s.  6,  which  enables  a  land- 
lord to  distrain  after  the  determination  of  a  tenancy, 
does  not  apply  to  cases  where  the  tenancy  is  put  an 
end  to  by  the  tenant's  wrongful  disclaimer.  Dot  d. 
DaridY.  fFiZ/iasM,  7  C.&  P.  322.  [Patteson] 

(G)  SUBBSNDEB. 

The  plaintiff  was  tezumt  to  A  of  one  close ;  K  was 
tenant  to  B  of  another  close.  The  plaintiff  and  K 
verbally  agreed  to  exchange  their  holdings;  "the 
plaintiff  to  have  B's  land,  and  pay  K's  rent,  K  to 
have  A's  land,  and  pay  plaintiff's  rent"  On  the 
same  day  each  took  possession  of  the  other's  land. 
K  undertook  to  communicate  their  bargain  to  C, 
who  was  the  agent  of  both  A  and  B ;  he  did  accord- 
ingly, some  days  afterwards,  conmiunicate  it  to  him, 
and  C  expressed  his  concurrence : — Held,  that  this 
was  evidence  to  go  to  a  jury  of  a  surrender  by  K  to 
B,  of  his  interest  in  B's  close.  Beet  v.  WUliamt,  2 
Cr.M.&R.681i  1T.&G.23. 

(H)  EvicTiow. 

The  declaration  stated,  that  the  defendant,  a 
termor  of  certain  premises  for  the  residue  of  a  term, 
agreed  to  let  them  to  the  plaintiff  who  agreed  to 
take  them  on  certain  terms ;  and  that,  in  conHderation 
rftheprtmua,  the  defendant  promised  the  plaintiff 
that  he  should  hold  the  premises,  without  any  evic- 
tion from  the  reversioner.  Breach,  that  the  plaintiff 
was  evicted  bv  the  reversioner : — Held,  on  demurrer, 
that  the  decluation  was  bad,  as  it  stated  a  duty 
which  did  not  arise  from  the  bare  relation  of  land- 
lord and  tenant  Granger  v.  ColUm,  9  Law  J.  Rep. 
(N.8.)  Exch.  172;  6M.&W.458. 

A  landlord  having  power  to  determine  a  lease, 
enters  into  an  agreement  with  the  lessee,  under 
which  he  becomes  purchaser  of  his  interest,  and 
then  gives  notice  to  determine  the  lease ;  the  Court 
held,  that  the  relation  of  vendor  and  purchaser  was 
established,  and  would  not  allow  the  tenant  to  be 
evicted,  until  the  question  as  to  the  amount  of  com- 
pensation or  purchase-money  was  settled  between 
the  parties.  Doe  v.  London  and  Croydon  Railway 
Con^y,  8  Law  J.  Rep.  (m.s.)  Ch.  201. 


LAND-TAX. 

The  Court  of  Exchequer  authorised  to  determine 
disputes  as  to  the  diYision  in  which  lands  are  liable 
to  be  rated  to  the  land-tax,  by  1  &  2yict  c 68 ;  16 
LawJ.  Stat  116. 

The  sUtttte  1  &  2  Vict  c.  68,  s.  2,  (enabling  the 
Court  of  Exchequer  to  call  upon  Commissioners  of 
Land-tax  to  appear  and  maintain,  or  to  relinquish, 
their  assessments,  in  cases  where  any  person  has 
been  rated  cumulatively  in  two  divisions,  parishes, 
or  places),  applies  onl^  to  cases  in  which  two  sepa- 
rate and  distinct  bodies  of  commissioners,  acting 
for  difierent  districts,  have  respectively  assessed  the 
applicant,  and  not  to  the  case  of  a  double  rating  in 
separate  parishes  by  the  same  body  of  conunis- 
sioners.  The  remedy  in  the  latter  case  is  by  appeal 
under  38  Geo.  3,  c  6.  in  re  GlatUm  Land-taXj  9  Law 
J.  Rep.  (N.8.)  Exch.  21 1 ;  6  M.  &  W.  689. 

The  King's  dock-yards  are  not  liable  to  be  as- 
sessed to  the  land-tax.  Attorney  General  v.  HiU,  6 
Law  J.  Rep.  (n.b.)  Exch.  105;  2  M.  &  W.  160. 

In  1824  M  purchased  lands  in  the  parish  of  A, 
which  ai^oined  the  parish  of  B.  The  lands  had 
always  beien  assessed  to  the  land-tax  in  A,  and,  in 
1826,  M  paid  lor  these  lands  to  the  collector  of  A, 
and  continued  to  do  so.  In  the  same  year,  M  was 
called  upon  by  the  collector  of  B,  to  pay  for  the 
same  lands,  which  he  refused  to  do,  and  in  1828  his 
lands  were  distrained  upon  for  land-tax,  for  two 
years  and  a  half  due  to  the  collector  of  B.  M  then 
brought  an  action  of  trespass  against  the  assessors 
of  B,  and  twice  obtained  a  yerdict,  on  the  ground, 
that  his  lands  ought  not  to  be  assessed  in  B.  The 
assessors  of  B  still  continued  the  assessment  there, 
and  in  January  1887,  three  writs  of  2raari/ciaa«  issued 
out  of  the  Court  of  Exchequer,  directed  to  the  sheriff 
of  Huntingdon,  to  levy  upon  the  goods  of  the  tenant 
of  M  for  three  years'  land-tax,  due  to  the  parish  of 
B  in  remet  of  these  lands  in  A.  These  writs  were 
executed  in  February  in  the  same  year,  and  the 
money  raised  and  paid  oyer  to  the  Crown.  Upon  a 
motion  to  set  aside  the  writs  of  levari  facias  in  1838, 
the  Court  refused  to  do  so,  as  there  had  been  no 
wrongful  act  in  the  execution  of  them,  and  the 
sheriff  was  justified  in  acting  in  obedience  to  the 
writs. 

Semble^-thht  the  opportunity  for  redress  had 
passed,  and  that  an  application  should  have  been 
made  to  the  Court  in  an  earlier  stage  of  the  pro- 
ceedings, before  the  money  had  been  paid  over  to 
ttxe  Crown.  In  re  Glatton  Land-tax,  8 LawJ.  Rep. 
(N.&)  Exch.  113;  4  M.  &  W.  570. 

In  an  assessment  to  the  land-tax,  the  rectorial 
and  vicarial  titiies  were  assessed  together,  as  in  the 
ownership  and  occupation  of  J  C,  when,  in  point  of 
fact,  he  was  owner  of  the  vicarial,  and  occupier  only 
of  the  rectorial: — Held,  that  such  assessment  was 
bad,  and  a  distress  levied  under  it  illegal.  Held, 
also,  that  an  action  of  trespass  lay  for  it,  notwith- 
standing the  power  given  by  38  Geo.  3,  c  5,  to  parties 
aggrieved  by  being  over-rated,  to  appeal  to  the  com- 
missioners. 

The  distress  was  made  for  a  paat  half-year;  there 
was  consequentiy  due  an  assessment  on  Uie  vicarial 
tithes  for  the  current  half-year: — Held,  that  the 
collector  could  not  justify  the  distress,  by  applying 
the  sum  which  was  in  excess  to  this  claim,  no 
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demand  in  the  cunent  half-year  having  been  made. 
Charkton  v.  Alway,  9  Law  J.  Rep.  (m.s.)  Q.B.  237; 
11  Ad.  &  £.  993;  3  P.  &  D.  618. 


LARCENY. 

(A)  At  Common  Law,  what  amounts  to. 

(B)  By  Statute. 
fC)  Indictment. 
[D)  Venue. 


(A)  At  Common  Law,  what  amounts  to. 

A  person  hired  to  driye  cattle  to  a  particular 
place,  who  sells  the  same,  and  absconds  with  the 
money,  is  guilty  of  stealing,  though  the  intention  to 
sell  be  not  conceived  till  after  taJdng  possession  of 
the  cattle.    Regina  ▼.  Jackton,  2  M.  C.C.  32. 

It  is  larceny  in  the  servant  of  the  drawer  of  a 
cheque  on  bankers,  to  whom  it  is  given  to  deliver  to 
a  third  person,  to  appropriate  the  value  to  his  own 
use ;  and  the  charge  may  be  of  stealing  a  valuable 
security,  to  wit,  a  cheque  of  the  value  specified,  with- 
out stating  the  drawees  to  be  bankers.  Regina  v. 
Heath,  2  M.  C.C.  33. 

It  is  not  larceny  for  miners  employed  to  bring 
ore  to  the  surface,  and  paid  by  the  owners  accord- 
ing to  the  quantity  produced,  to  remove  from  the 
heaps  of  other  miners  ore  produced  by  them,  and 
add  it  to  their  own,  in  order  to  increase  their  wages, 
the  ore  still  remaining  in  the  possession  of  the 
owners.    Rex  v.  Webb,  1  M.  C.C.  431. 

A  prisoner,  occasionally  employed  as  a  clerk  to 
prosecutors,  having  received  from  them  a  cheque  on 
their  bankers,  payable  to  a  creditor,  for  the  purpose 
of  giving  it  to  Uie  creditor,  appropriated  it  to  his 
own  use: — Held,  larceny  of  the  cheque.  Rex  v. 
Metcalf,  1  M.C.C.  483. 

The  prisoner  had  received  the  prosecutor's  horse 
to  be  agisted,  and  after  a  short  time  sold  it : — Held, 
not  larceny.    Rex  v.  Smitk,  1  M.  C.C.  473. 

Inflicting  a  wound  on  a  sheep,  of  which  it  after- 
wards dies,  with  intent  to  kill,  will  support  an  in- 
dictment for  killing  with  intent  to  steal  the  carcase, 
though  the  sheep  does  not  die  till  two  days  after- 
wards. Regina  v.  Sutton^  2  M.  C.C.  29 ;  8  C.  &  P. 
291. 

A  owed  6L  to  B,  and  paid  it  to  C,  a  servant  of  B, 
who  was  not  authorized  by  B  to  receive  money  for 
him,  though  A  supposed  that  he  was  sa  C  never 
accounted  to  B  for  tne  money : — Held,  that  this  was 
neither  embeialement  nor  larceny.  Rex  v.  HawHn, 
7  C.  &  P.  281.  [Alderson] 

A,  the  owner  of  a  boat,  was  employed  by  B,  the 
captain  of  a  ship,  to  carry  a  number  of  wooden 
staves  ashore  in  his  boat  B's  men  were  put  into 
the  boat,  but  were  under  the  controul  of  A,  who 
did  not  deliver  all  the  staves,  but  took  one  of  them 
to  the  house  of  his  mother : — Held,  that  this  was  a 
bailment  of  the  staves  to  A,  and  not  a  charge  only ; 
and  that  a  mere  non-delivery  of  the  staves  womd 
not  have  been  a  larceny  in  A,  but  that  if  A  sepa- 
rated one  of  the  staves  fVom  the  rest,  and  carried  it 
to  a  place  different  from  that  of  its  destination,  with 
intent  to  appropriate  it  to  his  own  use,  that  was 
equivalent  to  a  breaking  of  bulk,  and  therefore  would 
bo  8uf!icient  to  constitute  a  larceny.  Rex  v.  Howell, 
7C.&P.325.  [Patteaon] 


A  person,  by  false  pretences,  indneed  a  trades- 
man to  send  by  his  servant  to  a  particular  house 
goods  of  the  value  of  2e.  IQd.,  with  change  for  a 
crown-piece.  On  the  way  he  met  the  servant,  and 
induced  him  to  part  with  the  goods  and  change^ 
giving  him  a  crown  piece,  but  wUch  afterwards  was 
found  to  be  bad.  Both  die  tradesman  and  the  ser- 
vant swore  that  the  latter  had  no  authority  to  pait 
with  the  goods  or  change,  without  receiving  the 
crown  piece  in  payment,  though  the  former  admitted 
that  he  intended  to  sell  the  goods,  and  never  ex- 
pected them  back  again : — Held,  that  the  ofience 
amounted  to  larceny.  Rex  v.  SmaU,  8  C.  &  P.  4d. 
[Arabin,  Seij.] 

Where,  in  a  case  of  ring-dropping,  the  prisoner 
prevailed  on  the  prosecutor  to  buy  the  share  of  the 
other  party,  and  the  prosecutor  was  prevailed  on  to 
part  with  his  money,  intending  to  part  with  it  for 
ever,  and  not  with  the  possession  of  it  only : — ^Held, 
that  this  was  not  a  larceny.  Regina  v.  Wilton,  8  C, 
&P.  111.  [Coleridge] 

A  servant  indicted  for  stealing  bank  notes,  the 
property  of  her  master,  in  his  dwelling-house,  set 
up,  as  her  defence,  that  she  found  them  in  the  pas- 
sage, and,  not  knowing  to  whom  they  belonged,  kept 
them  to  see  if  they  were  advertised : — Held,  that  she 
ought  to  have  inquired  of  her  master  whether  they 
were  his  or  not ;  and  that,  not  having  done  so,  but 
having  taken  them  away  from  the  house,  she  was 
guilty  of  stealing  them. 

Though  there  may  be  cases  in  which  it  will  be 
proper,  yet,  as  a  general  rule,  it  is  better  that  a 
policeman  should  not  put  questions  to  a  prisoner  in 
his  custody,  without  cautioning  him  that  his  an- 
swers will  be  evidence  against  hun.  Regina  v.  Kerr, 
8C.&P.176.  [Park] 

A  person  on  a  count  (in  the  usual  form)  for  steal- 
ing lead  affixed  to  a  building,  cannot  be  convicted 
of  larceny ;  and  in  order  to  warrant  a  conviction  on 
such  a  count,  the  jury  must  be  satisfied  diat  the 
prisoner  unfixed  the  lead  from  the  building,  or  was 
present  aiding  and  assisting.  Regina  v.  Goock,  8  C. 
&P.293.  [Tindal] 

To  constitute  a  larceny  by  a  party  to  whom  goods 
have  been  delivered  on  hire,  there  must  not  only  be 
an  original  intention  to  convert  them  to  his  own  use, 
but  a  subsequent  actual  conversion;  and  a  mere 
agreement  by  the  hirer  to  accept  a  sum  ofiered  for 
the  goods,  is  not  such  a  conversion,  if  the  party  who 
makes  the  offer  does  not  intend  to  purchase,  unless 
his  suspicions  as  to  the  honesty  and  right  of  the 
vendor  to  sell  are  removed.  Regina  v.  Brooke,  8  C. 
&P.295.  [Tindal] 

If  a  person,  from  idle  curiosity,  either  personal  or 
political,  opens  a  letter  addressed  to  another  person, 
and  keeps  the  letter,  this  is  no  larceny,  even  though 
a  part  of  his  object  may  be  to  prevent  the  letter 
reaching  its  destination.  Regina  v.  Gottfrey,  8  C.  & 
P.  563.  [Abinger] 

If  a  person  not  being  the  servant  of  the  party  who 
intrusts  him,  receive  a  parcel  containing  notes  to 
take  to  a  coach-office,  and  abstract  the  notes  on  his 
way  there,  and  apply  them  to  his  own  use,  he  is 
guilty  of  larceny.  Regina  v.  Jenkins,  9  C.  &  P.  38. 
[Bosanquet  and  Gurney] 

Where  a  person  went  into  a  shop  for  the  purpose 
of  purchasing  a  ruby  ring,  and  after  selecting  one 
which  was  put  into  a  box,  while  the  young  man  who 
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was  serring  him  was  absent  for  a  minnte  took  it  out 
of  the  box,  and  put  it  into  his  stock,  and  afterwards 
went  into  the  shawl  department  of  the  shop,  to  pur- 
chase other  articles,  saving,  that  he  would  return 
and  pay  for  both  together,  but  was  allowed  to  go 
away  without  inquiry  being  made  as  to  whether  he 
had  paid  in  the  shawl  department,  and  a  bill,  in- 
cluding the  price  of  the  pin,  was  sent  the  next  day 
to  the  house  where  he  was  residing : — Held,  on  the 
trial  of  the  prisoner  for  stealing  the  pin,  that,  under 
these  circumstances,  it  was  forthejuiy  to  say  whe- 
ther there  was  any  intention  to  steal  the  pin,  and 
whether  there  was  or  was  not  credit  giren  for  it,  and 
also  that  the  prosecutors  ought  to  have  called  the 
person  who  served  in  the  shawl  department,  and 
that  their  not  doing  so  was  a  circumstance  which 
would  justify  the  jury  in  looking  with  some  sus- 
picion at  the  case.  Regina  v.  Box^  9  C.  &  P.  126. 
[Patteson  and  Rolfe] 

If  the  owner  of  goods  employ  a  person  not  in  his 
service  to  take  them  to  a  particular  place,  shew  them 
to  a  customer,  and  bring  them  back,  without  author- 
izing him  to  sell  them  to,  or  leave  them  with,  a 
customer,  and  he,  instead  of  taking  the  goods  to  the 
specified  place,  sell  them  for  his  own  advantage,  he 
will  be  guilty  of  larceny,  inasmuch  as  the  felonious 
intent  came  upon  him  at  a  time  when  he  had  the 
custody  only,  and  not  the  possession  of  the  goods. 
Regina  v.  Harvey,  9  C.  &  P.  363.  [  Alderson.] 

The  defence  to  a  charge  of  string  that  the  pri- 
soner pledged  the  property,  intending  to  redeem  and 
to  restore  it,  is  a  defence  not  to  be  generally  encou- 
raged; though  if  clearly  made  out  in  proof,  it  may 
be  allowed  to  prevail  The  rule  for  the  jury's 
guidance  in  such  a  case,  seems  to  be,  that  if  it 
clearly  appear  that  the  prisoner  only  intended  to 
raise  money  upon  the  property  for  a  temporary  use, 
and  at  the  time  of  pledging  Uie  article  had  a  rea- 
sonable and  fair  expectation  of  being  enabled  shortly, 
by  the  receipt  of  money,  to  take  it  out  and  restore  it, 
he  ought  to  be  acquitted,  but  otherwise  not  Regina 
V.  Pretkeotty  9  C.  &  P.  652.  [Gumey] 

If  a  servant  take  his  master's  property,  and  hand 
it  over  to  another  as  a  gift,  it  is  as  much  felony  as 
if  he  sell  it  or  take  it  to  a  pawnbroker's  and  pledge 
it  Regina  v.  Whiie,  9  C.  &  P.  844.  [Erskine] 

(B)  By  Statute. 

An  unfinished  building,  intended  as  a  cart-shed, 
which  is  boarded  up  on  all  ite  sides,  and  has  adoorwith 
a  lock  to  it,  and  the  frame  of  a  roof  with  loose  gorse 
thrown  upon  it,  because  it  is  not  yet  thatebed,  is  a 
building  under  the  stat  7  &  8  Geo.  4,  c  29,  s.  44. 
Rex  V.  Worral,  7  C.  &  P.  616.  [Littledale] 

A  man  went  to  bed  with  a  prostitute,  having  put 
his  wateh  in  a  hat  on  a  table;  the  woman  stole  the 
wateh  while  the  man  was  asleep: — Held,  that  the 
offence  was  that  of  stealing  in  the  dwelling-house, 
and  not  of  stealing  from  the  person.  Rex  v.  HamU- 
<on,  8  C.  &  P.  49.  [Parke  and  Patteson] 

The  driver  of  a  glass  coach  hired  for  the  day,  is 
not  the  servant  of  ^e  party  hiring  it,  so  as  to  bring 
him  within  the  statute  relating  to  larceny  by  ser- 
vants, 7  &  8  Geo.  4,  c.  29,  s.  46.  Rex  v.  Haydon,  7 
C.  &  P.  446.  [Patteson  and  Gumey] 

Larceny  by  a  clerk  in  a  public  ofiKce  under  the 
crown  is  not  within  7  &  8  Geo.  4,  c.  29,  s.  46.  Regina 
y,LweUy2U.&K,236,  [Coleridge] 


On  an  indictment  on  the  7  &  8  Geo.  4,  c.  29,  s.  23, 
fbr  stealing  writings  relating  to  real  estate,  the  jury 
must  be  satisfied  that  the  defendant  took  them 
under  such  circumstances  as  would  have  amounted 
to  larceny  if  the  writings  in  question  had  been  the 
subject  of  larceny. 

If  a  prisoner,  when  examined  before  the  magis- 
trate, say  that  the  deposition  of  F  T  is  true,  the 
deposition  of  F  T  may  be  read  at  the  trial  as  a  part 
of  the  prisoner's  stetement,  although  F  T  has  been 
examined  at  the  trial  as  a  witness  for  the  prosecu- 
tion.   Rex  V.  John,  7  C.  &  P.  824.  [Patteson] 

(C)  Indxctmbnt. 

An  indictment  under  7  &  8  Gea  4,  c  29,  s.  26, 
for  stealing  a  sheep,  is  supported  by  proof  of  steal- 
ing an  ewe  or  ram,  though  the  statute  specifies 
"ram,  ewe,  sheep,  or  lamb."  Regina r.  M*CuUey, 
2  M.  C.C.  34. 

An  indictment  for  stealing  a  copper  pipe  fixed  to 
the  dwelling-house  of  A  and  B,  is  not  supported  bv 
proof  of  steding  a  pipe  fixed  to  two  rooms,  of  which 
A  and  B  are  separate  tenanto  in  the  same  house. 
Rex  V.  Finch,  1  M.  C.C.  418. 

In  an  indictment  for  larceny  of  goods,  the  pro- 
perty of  a  peer  who  is  a  baron,  the  goods  may  be 
laid  as  the  goods  and  chattels  of  «<  G  T  R,  Lord  D," 
without  styling  him  Baron  D;  although  the  more 
proper  way  to  describe  a  peer  is  by  his  christian 
name  and  his  degree  in  the  peerage,  as  duke,  earl, 
baron,  and  the  like.  Regina  v.  Pitit,  8  C.  &  P.  77 1. 
[Erskine] 

Though  to  make  a  thing  the  subject  of  an  indict- 
ment for  laroeny  it  must  be  of  some  value,  and  stated 
to  be  so  in  the  indictment,  yet  it  need  not  be  of  the 
value  of  some  coin  known  to  the  law,  that  is  to  say, 
of  a  farthing  at  the  least  Regina  v.  JHomt,  9  C.  & 
P.  349.  [Parke] 

A  prisoner  was  indicted  for  breaking  into  the 
house  of  Elizabeth  A,  and  stealing  her  goods. 
There  was  a  second  count  laying  the  property  of  the 
goods  in  the  Queen.  It  was  shewn,  by  proof  of  the 
record,  that  the  husband  of  Elisabeth  A  had  been 
convicted  of  felony,  and  it  was  also  proved  that  he 
was  still  in  prison  under  his  sentence,  and  that  the 
articles  stolen  were  his  before  his  conviction,  and 
had  remained  in  the  house  from  the  time  of  his  ap- 
prehennon,  and  that  the  wife  continued  in  the  pos- 
session of  the  house  and  goods  till  they  wero  stolen 
by  the  prisoner: — Held,  tiiat  the  prisoner  might  be 
properly  convicted  of  larceny  on  the  second  count, 
which  laid  the  property  of  the  goods  in  the  Queen, 
although  there  had  been  no  ofiSce  found,  and  that  he 
could  not  be  convicted  of  housebreaking,  as  that  part 
of  the  indictment  which  laid  the  goods  and  the  house 
to  be  those  of  Elizabeth  A,  could  not  be  supported. 
Regina  v.  Whiiehead,  9  C.  &  P.  429.  [Gumey] 

(D)  Venus. 

A  person  who  Meals  goods  in  France  cannot  be 
tried  in  England  for  the  offbnce,  though  he  be  found 
in  possession  of  the  stolen  property  thero.  Regina 
V.  Madge,  9  C.  &  P.  29.  [Parke] 

A  was  indicted  at  common  law  for  simple  laroeny, 
in  stealing  in  Middlesex  a  quantity  of  lead.  It  ap- 
pearod,  that  the  lead  was  stolen  from  the  roof  of  ue 
church  of  Iver,  in  Buckinghamshire.  The  prisoner 
was  indicted  at  the  Central  Criminal  Court,  which 
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lias  jniiadktimi  in  Ifiddleaez,  bat  not  in  Bncking. 
kanHhire: — Held,  that  he  could  not  be  oooTicted 
there,  on  the  gitmnd  that  the  original  taking  not 
being  a  larceny,  bnt  created  by  atatnte  a  felony,  the 
sabaeqnent  poaaeasion  could  not  be  conaideied  a 
larceny.  Rez  t.  UWar,  7  C.&P.d65.  [Paik,  Al- 
dcraon  and  Patteaon] 


LEASE. 


[See  CoimACT,  Construction — ^Ejbctmbiit,  Be- 
tveen  Landlord  and  Tenant — Lahdloed  akd 
TBNAjrr.] 

(A)  AORBBMXHTS  FOR. 

(B)  Of  Chabitt  Lands. 

(C)  Valid  ob  void. 

(D)    CONSTBUCnON. 
(£)   CoirBNAKTB. 

(F)  AaaiOHMBHT. 
(6)  Rbhbwal. 
(h)  subbbndbb. 
(i)  fobfbitubb. 
(K)  AcnoHB. 


Restrictions  on  the  renewal  of  leases  by  ecclesi- 
astical persons,  imposed  by  6  WilL  4,  c.  20 ;  14  Law 
J.  Stat  66.  That  act  ex^ained  and  amended  by 
6&7WilL  4,0.64;  14LawJ.Statl38. 

(A)  AOBBBMBKTB  FOB. 

The  mere  exhibition  by  a  lessor  of  a  plan  of  his 
property,  at  the  time  of  demising  part  of  it,  does 
not  amount  to  an  engagement  that  the  rest  of  the 
property  so  exhibited  shall  continue  in  the  same 
state  as  then  represented.  Squire  ▼.  Campbeil,  6  Law 
J.  Rep.  (N.a.)  Ch. 41 ;  lM.&Cr.459. 

An  agreement  for  g^ranting  a  leaae,  stipulating, 
that  it  should  contain  *'  the  usual  corenants  between 
landlord  and  tenant,"  does  not  include  oorenanti  in 
restraint  of  trade. 

A,  being  entitled  to  a  leaae,  containing  covenants 
against  carrying  on  particular  tradea,  agreed  with 
his  tenant  to  grant  him  a  lease,  containing  *'the 
usual  covenants  between  landlord  and  tenant,"  and 
that  the  house  should  not  be  converted  into  a  schooL 
The  tenant  had  notice,  that  A  waa  a  leasee  only : — 
Held,  that  the  tenant  waa  not  bound  to  accept  an 
under-lease,  containing  the  restrictive  covenanta  in 
the  original  leaae.  Fan  v.  Corpe,  6  Law  J.  Rep.  (n.8.) 
Ch.20ft;  SM.&K.269. 

A  agreed  to  demise  certain  premises  to  B :  there 
was  an  outstanding  equitable  interest  vested  in  C : 
-^Held,  that  B  was  bound  to  sccept  &  demise  from 
A,  in  which  C  joined,  and  waa  not  justified  in  in- 
sisting  on  A  obtaining  a  release  from  C,  in  order  to 
enable  him  alone  to  make  a  valid  demise.  Reeva 
V.  Gill,  I  Bea.  375. 

Whether  an  agreement  for  a  lease  shall  enure  as 
a  present  demise,  is  a  question  of  intention,  to  be 
collected  from  the  instrument ;  therefore,  where  an 
agreement  for  a  lease  contained  a  stipulation  as  to 
the  terms  upon  which  the  tenant  should  hold  till  a 
lease  waa  granted,  but  also  contained  a  proviso,  that 
it  should  not  be  construed  or  taken  to  operate  aa  a 
lease  or  actual  demise : — Held,  that  it  did  not  re- 
quire a  lease  stamp.  Perrimg  v.  Brook,  7  C.  &  P. 
360;  1M.&R.510.  [Coleridge] 


W  B  being  tenant  from  year  to  year  to  J  P, 
they  entered  into  an  agreement,  dated  the  13th  of 
December  1834,  whereby  J  P  agreed  to  let  the  pre- 
mises to  W  B  for  the  term  of  fourteen  yean,  deter- 
minable upon  notice,  at  the  yearly  rent  of  2(NL,  pay- 
able half-yeariy ;  a  lease  to  be  drawn  up  on  the  nsiul 
terms ;  and  the  said  W  B  agreed  to  take  them  upon 
tiie  said  terms : — Held,  that  this  constituted  a  lease. 
Doo  d.  Pkmp$  V.  Bemfamm,  8  Law  J.  Rep.  (kj.) 
aB.ll7;  9Ad.&E.644;  IP.&D.440. 

An  agreement  between  the  pUdntiiT  and  defendant 
jefeired  to  a  lease  which  had  been  granted  by  tiie 
defendant  to  W ;  and  the  plaintiff  agreed  to  take  and 
become  tenant,  upon  the  oonditiona  and  agree- 
menti,  &c  contained  in  that  lease: — Held,  that  the 
terms  of  the  former  lesse  became  incorporated  in 
and  formed  part  of  the  aeoond  agreement;  and  as 
the  second  instrument  was  stamped  with  a  lease 
stamp,  the  former  lease  was  admissible  in  evidence, 
without  a  stamp ;  and  the  whole  supported  a  right 
on  the  part  of  the  defendant  to  distrain  for  rent, 
Pemrce  v.  Ckeglyn^  5  Law  J.  Rep.  (ha)  K.B.  113; 
4Ad.&E.22^;  6N.&M.652. 

An  agreement,  whereby  C  P  H  agreed  to  grant 
a  lease  at  the  time  after  mentioned,  of  certain  pre- 
mises for  a  term  of  fifty-nine  and  a  quarter  yean, 
at  a  certain  rent,  payable  quarterly ;  and  also  agreed 
to  erect,  with  the  approbsition  of  tiie  surveyor  of  the 
Merehant  Tailors'  Company,  certain  buildings,  on 
the  ground  intended  to  be  demised;  and  whereby 
C  H  agreed  to  accept  a  tease  when  tendered  to  her 
by  the  said  C  P  H,  and  erect  certain  other  build- 
ings ;  it  being  also  agreed  between  the  parties,  that 
the  lease  diould  be  granted  by  the  said  C  P  H  im- 
mediately after  he  hi^  obtained  his  lease  of  the  same 
Premises,  under  an  agreement  with  the  Merchant 
'ailors'  Company,  and  should  contain,  on  the  part 
of  the  lessee,'  like  covenants  to  those  contained  in 
the  original  lease  to  him,  and  such  other  covenants 
aa  are  usual  and  common  in  like  leases : — Held,  not 
to  amount  to  a  demise.  Httywardr.  Haswell,  6  Law 
J.Rep.(ir.8.).K.B.116;  6Ad.&£.265;  IN.&P. 
411. 

By  a  "memorandum  of  agreement,"  made  the 
24th  of  April  1831  between  the  plaintiff  and  the  de- 
fendant, the  plaintiff  agreed  to  let  to  the  defendant, 
and  the  defendant  agreed  to  take,  a  certain  houae 
from  the  24th  of  June  then  next  ensuing,  for  a  term 
of  twenty-one  years,  determinable  at  seven  and  four- 
teen years.  Ilie  lease  to  be  granted  by  theplainti^ 
to  contain  a  covenant  on  her  part  for  the  defendant 
to  purchase  tiie  fee  ample  for  600il,  at  any  time 
wiuiin  the  first  seven  years  of  the  said  term  to  be 
granted,  and  a  covenant  on  the  part  of  the  said  de- 
fendant for  payment  of  the  rent  of  85i.,  payable 
quarterly,  clear  of  all  deductiona  for  taxes  whatsoever, 
and  the  insurance  on  the  sum  of  5002.  to  be  paid  by 
the  plaintiff  and  to  be  repaid  by  the  defendant  as  an 
increased  rent  To  lay  out  within  twelve  months  the 
sum  of  loot  on  the  said  premises.  To  keep  the 
premises  in  substantial  repair,  and  all  other  usual 
covenants,  as  in  leases  in  houses  at  B,  and  that  the 
said  defendant  should  execute  a  counterpart  of  lease 
when  tendered  to  him  bv  the  solicitor  of  the  plain- 
tiff; the  expense  of  the  lease  and  counterpart  to  be 
borne  and  paid  by  the  defendant: — ^Held,  that  this 
waa  an  agreement  for  a  lease,  and  not  an  actual  de- 
mise ;  and  that  the  defendant  bdng  a  tenant  from 
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jear  ta  year,  could  not  determine  the  lease  at  the 
end  of  the  seven  years,  without  a  month's  notice  to 
quit,  or  a  surrender  in  writing.  Chapman  ▼.  Toumer, 
9  Law  J.  Rep.  (n.s.)  Exch.  54 ;  6  M.  &  W.  100. 

By  an  agreement  between  H  and  E,  H  agreed  to 
execute  unto  £  a  lease  of  all,  &c.|  situate  at,  &&, 
to  hold  to  the  said  E,  his  executors  and  assigns,  for 
the  term  of  seven  years,  from  the  24th  of  June  next, 
under  the  yearly  rent  of  105/.,  payable  half-yearly, 
the  first  half-yearly  payment  to  be  made  on  the  25th 
of  December  next ;  and  it  was  agreed  that  the  lease 
should  contain  covenants  for  payment  of  rent  and 
for  repair,  with  a  proviso  for  re-entry ;  and  E  agreed 
to  accept  such  lease  upon  such  terms,  and  to  execute 
a  counterpart;  and  he  agreed,  on  a  certain  event,  to 
pay  an  additional  rent  of  15L  during  the  remainder 
of  the  term.  H  agreed  to  make  certain  alterations, 
and  it  was  agreed  that  by  the  lease  the  rent  therein 
reserved  should  be  120/1,  but  that  by  a  separate 
deed,  H  should  release  15/.  a  year.  *  E  was  to  pre- 
pare the  lease  at  his  own  expense,  to  be  approveid  of 
by  the  lessor's  solicitor.  It  was  also  agreed,  that 
U  might  have  the  option  of  making  the  lease  four- 
teen years : — Held,  that  this  was  an  agreement  for 
a  lease  only,  and  not  a  lease. 

After  the  agreement  was  executed,  H  mortgaged 
in  fee,  and  having  become  bankrupt,  mortgagee 
gave  notice  to  E,  and  demanded  payment  of  the 
rent,  which  was  refused: — Held,  that  he  might 
maintain  an  action  for  use  and  occupation.  Ratewm 
y.  EiekB,  7  Law  J.  Rep.  (n.s.)  Q.B.  17 ;  7  Ad.  &  £. 
451;  2N.&P.42d. 

A,  being  the  owner  of  a  farm,  let  it  for  seven 
years  to  B,  and  by  a  written  agreement  of  the  same 
date,  it  was  agreed,  that  A  should  manage  the  farm 
for  B,  B  allowing  A  129.  a  week,  "and  allowing 
him  and  his  family  to  reside  and  have  the  use  of 
the  dwelling  house  and  furniture  therein  free  of 
rent ;"  and  this  agreement  was  to  be  put  an  end  to 
by  three  months'  notice,  or  three  months'  wages : — 
Held,  that  this  agreement  did  not  require  a  lease 
stamp,  as  it  did  not  contain  a  denuse  of  the  house, 
the  occupation  of  it  being  a  mere  remuneration  for 
services.  Do^  d.  Hughes  v.  Derry^  9  C.  &  P.  494. 
[Parke] 

(B)  Of  CuAiUTy  Lando. 

A  valid  lease,  although  merged  by  a  subsequent 
improper  conveyance  of  the  fee  simple  of  the  same 
premises,  re-established. 

A  reversionary  lease  of  charity  lands  being  held 
bad  and  improvident,  the  lessee  was  held  entitled 
to  be  allowed  compensation  at  the  expiration  of  his 
first  lease,  for  the  increased  snnuat  value  of  the 
property  to  the  charity,  occasioned  by  improvements 
made  by  him  on  ^e  faith  of  such  reversionary 
lease.  No  dlowance  made  in  cases  of  this  descrip- 
tion for  ornamental  expenditure.  Attorney  General 
y.  Kerr,  9  Law  J.  Rep.  (n.s.)  Ch.  190  ;  2  Bea.  421. 

(C)  Valid  ob  void. 

A  lease  granted  by  a  mortgagor  to  a  party,  with- 
out notice,  nineteen  days  after  a  bill  filed  by  an 
equitable  mortgagee,  set  aside,  as  a  purchase  pend^efi/c 
Ute,     Perry  v.  JT^on,  6  Law  J.  Rep.  (N.s.)  Ch.  fi7. 

A  tenant  for  life  under  a  will  with  contingent  re- 
mainders over,  granted  a  lease  for  twenty-one  years: 
Held,  not  to  be  binding  on  the  remainder-man,  not- 
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withstanding,  being  testator's  heir,  he  might  have 
destroyed  such  remainders.  Story  v.  Jokruon^  5  Law 
J.  Rep.  (n.s.)  Ex.  £q.  9. 

A  lease  of  houses  in  London  for  twenty-one  years 
from  the  date,  granted  by  a  vicar  during  the  exist* 
ence  of  a  lease  of  forty  years,  but  which  had  less 
than  three  years  to  run,  is  valid. 

A  lease  by  a  vicar,  of  messuages  in  the  city  of 
London,  not  being  the  habitation  of  the  vicar,  and 
of  ground  belonging  to  the  same,  not  above  the 
quantity  of  ten  acres,  for  twenty-one  years  from  the 
date  thereof,  made  at  a  time  when  there  was  less 
than  three  years  of  a  former  lease  unexpired,  is  not 
void  under  the  statutes  13  Eliz.  c.  10,  14  Eliz.  c.  11, 
and  18  Eliz.  ell.  Vtvian  v.  Blombergf  6  Law  J. 
Rep.  (n.s.)  C.P.  55 ;  7  Sim.  548 ;  3  Bing.  N.C.  311; 
4Sc681. 

(D)  Construction. 

A  lease  g^ranted  by  the  Crown  of  all  mines  in  the 
province  of  Nova  Scotia, — Held  to  include  mines 
m  the  island  of  Cape  Breton.  Taylor  y.  Attorney 
Genera/,  8  Sim.  418. 

A  lease  was  granted  to  M  E  and  her  heirs,  ha^ 
hendmm  during  the  lives  of  M  E's  son,  J  E,  M  E, 
and  A  E's  grand-daughter,  and  the  life  of  the  sur- 
vivor. A  £  had  a  daughter,  but  he  had  not,  pre- 
vious to  the  making  of  the  indenture,  any  gjandf 
daughter,  though  subsequently  he  had  several 
grand-daughters : — Held,  that  the  lease  determined 
on  the  deatii  of  J  £,  who  had  survived  M  E.  Doe 
d.  PemberUm  y.  Edwards^  5  Law  J.  Rep.  (n.8.)  Exch. 
258;  1  M.  &  W.  553 ;  1  T.  &  0. 1006. 

A  lease  for  a  term  of  years  lasts  during  the  whole 
anniversary  of  the  day  from  which  it  was  granted. 
Ackland  v.  Lutley^  8  Law  J.  Rep.  (n.8.)  Q.B.  164 ;  9 
Ad.&£.879;  IP.  &D.636. 

A  demise  was  made  in  1819,  for  twenty  years,  of 
certain  lands,  described  as  pieces  or  parcels  of  land 
or  gronnd  situate  at  B,  containing  in  the  whole,  by 
provincial  measure,  fifty-nine  acres  or  thereabouts; 
and  in  1825,  an  agreement  was  entered  into  between 
the  parties  to  enlM^e  the  term  to  one  of  ninety-nine 
years,  which  agreement  was  carried  intoefifect,  under 
the  directions  of  the  Court  of  Chancery  in  1831,  by 
indenture  of  lease,  in  which  the  subject-matter  of 
demise  was  described  as  *'  all  those  several  pieces  or 
parcels  of  land  or  ground  situate  at  B,  in  the  parish, 
&e.,  as  the  same  were  then  in  the  possession  of  R  C, 
&c.,  and  containing  together,  by  prooineial  measure, 
fifty-nine  acres,  or  thereabouts,  but  by  statute  mea^ 
sure^  forty-five  acres  one  rood  twenty-six  perches 
all  which  said  pieces  or  parcels  of  land  or  ground, 
with  the  several  dimensions,  abuttals,  &&,  were 
more  particularly  described  in  the  plan  or  ground- 
plot  drawn  in  the  margin  of  the  lease,  with  all  ways," 
&c. :— Held,  that  the  addition  of  the  words,  *«  by 
statute  measure,  forty- five  acres  one  rood  twenty- 
six  perches,"  with  a  reference  to  the  plan  in  the 
margin,  for  the  boundaries,  abuttals,  &&,  in  the 
latter  lease  of  1831,  was  not  sufllcient  to  shew  diat 
a  portion  of  ground  included  in  the  former  lease  of 
1819,  since  then  converted  into  and  used  as  a  road, 
was  excluded  from  the  lease  of  1831.  Consequently, 
that  upon  such  evidence,  the  lessors  of  the  plaintiff 
could  not  maintain  an  ejectment  for  such  portion  of 
ground.  Doe  d.  White  v.  Osborne,  9  Law  J.  Rep. 
(n.8.)  C.P.  313. 
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In  a  written  agreement  for  a  lease,  it  was  stipu- 
lated, that  if  the  tenant  should  be  desirous  to  take  a 
lease  of  the  premises,  ''he,  the  said  (landlord),  will, 
at  the  request  and  costs  of  the  said  (tenant),  grant 
and  execute  to  him  a  lease  thereof;" — Held,  that 
upon  tliis  agpreement  the  tenant  was  not  bound  to 
pay  for  the  counterpart  of  the  lease,  although  the 
leajse  was  to  contain  covenants  to  be  performed  by 
the  tenant;  and  that  if  the  landlord  required  a 
counterpart,  he  must  be  at  the  expense  of  it  himself. 
Jenningi  v.  Major ^  8  C.  &  P.  61.  [Denman] 

Semble — ^That  a  proviso  to  make  void  a  lease  on 
assignment  by  the  lessee,  does  not  apply  to  a  mere 
deposit  of  it,  by  way  of  equitable  mortgage.  Ex 
parte  Cocks  re  Handf  2  Dea.  14. 

(E)  Covenants. 

A  farming  lease  contained  a  covenant  by  the 
lessee  to  spend  three-fourths  of  the  straw  on  the 
land,  and  to  spread  the  manure  arising  therefrom  on 
the  land,  and  to  f€ave  such  part  of  the  manure  as 
ahould  not  be  so  spread  upon  the  land  for  the  use  of 
the  lessor,  he  paying  a  reasonable  price  for  the 
same : — Held,  that  a  custom  to  allow  to  a  tenant, 
on  his  quitting  his  farm,  for  his  seeds  and  labour 
of  cultivation,  was  not  excluded  by  this  covenant 
Hution  V.  Warrerif  5  Law  J.  Rep.  (n.s.)  Exch.  234 ; 
1M.&W.466;  1  T.  &  G.  646. 

B,  seised  of  certain  copyhold  premises,  devised 
to  G,  without  surrendering  to  the  use  of  her  will. 
Under  a  subsequent  surrender  by  G  and  the  cus- 
tomary heir  to  the  use  of  M,  and  a  devise  by  M,  L 
was  admitted  tenant,  and,  in  August  1762,  made 
two  leases  to  K  (containing  many  covenants)  of  the 
premises  in  question.  Ten  years  afterwards,  in 
consequence  of  the  finding  or  the  homage  that  B, 
the  first  devisor,  did  not  surrender  to  the  use  of  her 
will,  L,  th&  lessd):  and  devisee,  acquired  the  legal 
estate,  and  made  a  new  lease  of  the  premises  to  K. 
This  lease  recited  those  of  August  1762  (which  were 
not  cancelled,  being  in  the  hands  of  mortgagees), 
and  contained  the  same  covenants,  conditions,  &c. : 
— Held,  that  the  plaintiff,  in  whom  the  estate  of  L 
had  vested,  could  not  maintain  an  action  against 
the  assignee  of  the  lessee,  for  a  breach  of  the  cove- 
nants contained  in  the  leases  of  August  1762. 
Whitton  V.  Peacock,  5  Law  J.  Rep.  (n.s.)  C.P.  124; 
2Bing.N.C.411;  2Sc.630. 

(F)  Assignment. 

[Flighty.  Bentley,  3  Dig.  £aw  J.  318 ;  7  Sim.  149; 
but  see,  overruling  it,  Moors  v.  Choat,  8  Sim.  508.] 

Assignment  by  the  assignee  of  an  equitable  term 
to  a  person  in  poor  circumstances,  held  valid, 
although  it  was  made  to  avoid  payment  of  a  sum  of 
money  chargeable  on  the  lessee  under  the  original 
agreement,  which  agreement  the  assignee  had 
adopted  in  all  its  parts. 

The  motive  which  induces  the  assignee  of  a  lease 
to  assign  over  his  interest,  has  no  bearing  upon  the 
question  whether  the  assignment  is  fraudulent  or 
not,  provided  the  assignment  is  real,  and  intended 
to  operate  as  it  appears  to  operate.  Fagg  v.  Dobie, 
3  Y.  &  C.  96. 

V  was  lessee  of  a  mill  at  a  rack-rent,  and  being 
insolvent  he  executed  an  assignment  to  the  defen- 
dants, by  which,  reciting  his  insolvency,  and  agree- 
ment to  assign  "  all  his  debts,  personal  estate,  and 


effects  of  every  description,  for  the  benefit  of  credi* 
tors,"  he  conveyed  to  them  "all  and  singular  the 
stock  in  trade,  implements,  &c,  crops  of  every  kind, 
as  well  severed  as  not,  and  personal  estate  of  every 
description  whatsoever  of  him,  V,  in,  upon,  or  about 
the  mill,  now  in  his  use  (except  the  wearing  apparel 
of  himself  and  family)  ;  and  also  all  debts,  securities, 
writings,  &c.,  and  all  other  his  personal  estate  and 
effects  whatsoever,  habendum,  in  trust,  out  of  the 
proceeds,  first,  to  pay  the  expenses  of  the  assign- 
ment ;  second,  to  pay  the  rent  due  and  in  arrearfor 
the  said  mill,  or  accruing  due  until  and  up  to  the 
6th  of  April  then  next ;  and  third,  for  the  benefit  of 
creditors :" — Held,  that  the  intention  of  the  parties, 
to  be  collected  from  the  whole  instrument,  was,  that 
all  the  insolvent's  property,  including  the  lease  of 
the  mill,  should  pass  to  the  assignees,  and  that  the 
words  were  large  enough  to  carry  that  intention  into 
effect  Ringer  v.  Conn,  7  Law  J.  Rep.  (n.s.)  Exch. 
108;  8M.&W.843. 

All  agreement  by  the  assignee  of  a  lease,  to  as«gn 
all  her  interest  for  the  residue  of  the  term,  in  con- 
sideration of  the  payment  of  a  certain  sum  and  in- 
terest, at  the  times  and  in  the  manner  mentioned 
in  a  warrant  of  attorney,  bearing  even  date  with  the 
agreement,  the  other  party  agreeing  to  accept  the 
lease,  on  payment  of  the  said  sum,  &c.  as  aforesaid, 
and  in  the  meantime,  and  until  such  assignment  is 
made,  well  and  truly  to  pay  the  rent  and  perform 
the  covenants,  conditions,  and  agreements,  in  the 
said  indenture  of  lease  contained,  and  of  and  from 
the  same  to  bear  harmless  the  assignee,  her  execu- 
tors, &c.,  with  a  clause  of  re-entry  in  case  of  default 
in  the  payment  of  all  or  any  of  the  payments  in  the 
warrant  of  attorney  mentioned,  does  not  amount  to 
an  assignment,  but  to  an  agreement  for  one  only; 
and,  consequently,  the  assignee  is  not  released  from 
her  liability  to  pay  rent,  and  is  liable  to  an  action  of 
covenant  for  arrears  of  rent 

Where  it  was  proved  by  previous  testimony,  that 
a  person  called  as  a  witness  was  in  possession  of  the 
premises,  and  had  paid  rent,  and  he  was  thereupon 
objected  to,  as  being  himself  assignee,  and  incom- 

{>etent  from  interest: — Held,  that  he.  should  be  sl- 
owed to  explain  the  nature  of  his  possession,  and 
whether  he  held  the  premises  as  assignee  or  as  sub- 
lessee; and  that  the  time  for  giving  such  explana- 
tion was  on  the  voir  dire.  Hartshome  v.  Watson,  8 
Law  J.  Rep.  (n.s.)  C.P.  299;  5  Bing.  N.C.477;  7 
Sc.494. 

F,  the  lessee  of  a  dwelling-house  and  premises, 
made  an  assignment  to  trustees  for  the  benefit  of 
his  creditors,  in  which,  after  reciting  that  he  was 
desirous  of  satisfying  them,  "  as  far  as  his  efiects, 
goods,  and  chattels  would  extend,"  he  assigned  to 
them  *'  all  his  stock  and  stocks,  crop  and  crops  of 
corn,  &c.,  and  household  furniture,  &c.,  in  and 
about  the  farm, lands,  and  premises  occupied  by  him, 
the  said  G  F,  in  the  parish  of  M  or  elsewhere;  and 
also  all  debts  and  securities,  goods,  chattels,  credits, 
and  effects  whatsoever  and  wheresoever,  of  him,  the 
said  F;  with  a  covenant,  that  it  should  be  lawful  for 
the  trustees  to  enter  upon  the  house,  farm,  and  pre- 
mises occupied  by  him,  the  said  F,  in  M  aforesaid 
or  elsewhere,  where  the  said  goods,  chattels,  and 
effects  might  be  found,  and  to  take  away,  sell,  and 
dispose  thereof" : — Held,  that  under  these  words, 
F'b  tenn  in  the  dwelling-house  and  premises  passed 
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to  the  trustee; — confirming  JUnger  v.  Camu     Doe 

d.  Farmer  v.  Howe,  9  Law  J.  Rep.  (M.a.)  Q.B.  &52. 

(G)  Renewal. 

Principles  upon  whic|i  the  Court  will  direct  the 
apportionment  of  the  expenses  of  renewal  of  leases 
between  the  tenant  for  life  and  remainder-men. 
lUevet  V.  Creswick,  3  Y.  &  C.  715. 

A  party  entitled  to  the  benefit  of  a  permanent 
condition,  upon  which  certain  leaseholds  had  been 
bequeathed,  is  not  liable  to  contribute  to  the  fines, 
&C.  of  renewals.  fVebb  v.  Lugar,  6  Law  J.  Rep.  (n.8.  ) 
Ex.Eq.49;  2Y.&C.247. 

A  person  having  a  lease  for  twenty-one  years 
from  the  Dean  and  Chapter  of  Canterbury,  renew- 
able every  seven  years,  granted  in  1815  an  under^ 
lease  for  twenty-one  years,  and  covenanted  with  his 
lessee,  that  within  two  months  after  the  dean  and 
chapter  should  have  renewed  the  lease,  by  virtue  of 
which  he  then  held  the  premises,  he  would  execute 
to  the  lessee  a  new  lease  of  the  premises,  so  as  to 
make  up  a  term  of  sixty-one  years  from  1778 ;  the 
lessee  from  time  to  time  surrendering  to  the  lessor 
the  then  subsisting  lease,  and  paying,  upon  every  such 
renewal,  to  the  lessor,  such  a  proportion  of  the  fine 
and  fines,  which  the  lessor  should  have  paid  to  the 
dean  and  chapter  on  their  renewing  the  lease  or 
leases  by  virtue  whereof  the  lessor  should  hold  the 
premises,  as  should  be  determined  by  two  arbitra- 
tors : — Held,  that  the  lessee  was  not  bowid  to  con- 
tribute to  the  fines  paid  on  any  renewals,  after  a 
lease  had  been  once  obtained  from  the  dean  and 
chapter,  which  enabled  the  lessor  to  make  up  to  the 
lessee  his  term  of  sixty-one  years. 

If  the  last  lease  for  which  the  lessee  was  bound  to 
contribute  to  the  fine,  extended  beyond  the  term  in 
which  he  was  interested — whether  he  was  bound  to 
contribute  a  proportion  greater  than  was  commen- 
surate to  his  interest,  qtuere.  ClutUm  v.  Fleming,  5 
Law  J.  Rep.  (n.s.)  Ch.  873;  8  Sim.  105. 

A  tenant  for  lives  of  the  duchy  of  Cornwall  cove- 
nanted with  his  sub-lessee,  that  on  the  death  of  the 
eestttis  que  t*u>,  he  would  do  his  utmost  endeavour  to 
procure  a  renewal  of  the  letters  patent;  and  it  ap- 
peared, from  the  special  verdict,  that  in  four  out  of 
the  seven  instances  of  letters  patent  granted  to  the 
family  of  the  tenant,  the  fine  paid  on  the  renewal  of 
each  was  of  a  different  amount;  and  the  words  of 
the  covenant,  in  the  lease  made  by  the  tenant,  were 
"without  the  said  lessees  being  compelled  or  com- 
pellable, or  liable  to  pay  any  part  of  the  fine  or  fines 
that  should  be  paid  on  such  renewal :" — Held,  that  it 
was  incumbent  on  the  tenant  to  bargain  with  the 
duchy  for  such  a  fine  as  would  induce  them  to  renew, 
and  to  pay  such  fine ;  and  a  fine  demanded  by  the 
duchy  falling  short  of  three  years'  amount  of  the 
rack-rent  of  the  premises  was  not  unreasonable. — 
Held,  also,  that  a  covenant  made  with  the  lessee  to 
procure  a  renewal  of  the  original  letters  patent,  and 
to  confirm  the  lease  for  a  certain  term  absolutely, 
is  a  covenant  which  runs  with  the  land,  and  may  be 
taken  advantage  of  by  the  assignee  of  the  lessee. — 
Held,  also,  that  the  assignee  of  a  certain  portion, 

e.  g.  five-sixths  of  the  lessee's  interest,  might  main- 
tain an  action  for  breach  of  covenant  without  join- 
ing the  assignee  of  the  remaining  one-sixth.  Simp' 
ton  V.  Claytoitf  8  Law  J.  Rep.  (n.s.)  C.P.  59 ;  4  Bing. 
N.C.758;  6  Sc.  469. 


(H)  Surrender. 

A  lease  of  lands  already  in  mortmain  is  not  within 
the  statute  9  Geo.  2,  c.  36. 

Where  A  had  a  lease  for  years  from  B,  and  before 
the  expiration  of  the  term,  B  granted  another  lease 
of  the  same  premises  to  C,  and  no  surrender  in 
writing  of  A's  interest  was  shewn,  but  his  lease  was 
found  in  B's  custody,  with  the  seals  torn  off,  where 
it  was  shewn  to  be  usual  to  deposit  old  leases  before 
a  re-grant  or  renewal: — Held,  that  this  was  evi- 
dence for  the  jury  to  consider,  whether  A  had  con- 
sented to  the  grant  of  the  lease  to  C,  so  as  to  deter- 
mine his  interest  by  act  and  operation  of  law  within 
29  Car.  2,  c.  3,  s.  3.  ffalker  v.  Richardsoa,  6  Law  J. 
Rep.  (n.s.)  Exch.  229 ;  2  M.  &  W.  882. 

Where  the  lessora  of  the  plaintifi)  for  the  purpose 
of  establishing  their  tiUe,  relied  on  the  following 
document  signed  by  three  out  of  four  of  the  repre- 
sentatives of  a  tenant  from  year  to  year :  "  We 
hereby  renounce  and  disclaim,  and  also  surrender 
and  yield  up  to  the  lessor,  all  right,  titie,  interest, 
use,  trust,  term  and  terms  of  years  whatsoever,  unto 
the  churchwardens  and  overseers  for  the  time  being, 
and  possession  of  and  in  all  that  messuage,  &c.  in 

the  parish  of ,  formerly  in  the  possession  of," 

&c. : — Held,  that  the  instrument  was  a  surrender, 
not  a  disclaimer ;  and  consequently,  that  to  make 
it  admissible  in  evidence,  it  should  be  stamped  with 
a  deed  stamp.  Doe  d.  Wyatt  v.  Stagg,  9  Law  J.  Rep. 
(n.8.)  C.P.  73 ;  5  Bing.  N.C.  564 ;  7  Sc.  690. 

(I)  Forfeiture. 

Where  a  lessor  brings  ejectment  for  a  forfeiture 
for  not  insuring,  pursuant  to  the  lessee's  covenant, 
it  is  incumbent  upon  him  to  prove  that  the  insurance 
has  not  been  effected. 

Proof  that  the  lessor  called  upon  the  lessee,  and 
asked  to  see  the  policy,  when  the  latter  refused  to 
shew  it,  together  with  its  non-production  at  the  trial, 
after  notice  to  produce,  is  not  primd  facie  evidence 
of  the  forfeiture.  Doe  d.  Bridger  v.  Whitehead,  7  Law 
J.  Rep.  (N.8.)  aB.  250 ;  8  Ad.  &  £.  571 ;  3  N.  &  P. 
567. 

A  lease  for  a  term  of  years,  if  C  R  should  so  long 
live,  contained  a  covenant  that  the  lessee  should, 
within  three  months  after  notice  from  the  lessor, 
produce  C  R,  or  otherwise  make  it  appear  to  tiic 
lessor  within  the  time  aforesaid,  or  within  a  reason- 
able time,  if  C  R  should  be  in  foreign  parts,  by  a 
good  and  sufficient  certificate,  that  he  was  livhig. 
Proviso  for  re-entry  on  default  C  R  went  to  Brazil. 
The  lessee,  being  called  upon  under  the  covenant, 
produced  an  affidavit,  sworn  in  October  1834,  stating 
that  the  deponent  had  seen  C  R  in  Brazil,  in  1831, 
and  had  oftien  heard  of  him  from  that  time  till  Janu- 
ary 1834,  as  residing  at  a  place  in  Brazil,  thirty 
miles  from  that  in  which  the  deponent  lived  during 
the  same  period ;  and  that  the  deponent  was  con- 
vinced that  C  R  was  alive  and  well  in  January  1834, 
when  deponent  left  Brazil : — Held,  that  the  facts 
subsequent  to  1831,  could  not  be  prt^erly  certified 
by  hearsay  evidence;  and  that  the  statement  of 
occurrences  in  1831,  from  which  C  R  might  be 
presumed  alive  in  1834,  was  not  equivalent  to  such 
a  certificate,  as  the  covenant  required  tliat  C  R  was 
then  alive :  and,  therefore^  that  the  affidavit  was  not 
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a  sufficient  certificate,  and  a  fbrfeitore  was  inctiTred. 
Bamile  ▼.  Lanf,  6  Ad.  &  E.  218. 

In  ejectment  to  recoyer  premises,  let  on  a  lease, 
containing  a  clause,  that  if  the  defendant,  his  exe- 
cntoTs,  &C.,  should  become  bankrupt  or  bankrupts, 
«r  be  insolvent,  &c.,  such  indenture  should  deter- 
mine and  be  utterly  Toid : — Held,  that  the  receipt 
of  lent  by  the  lessor  of  the  plaintiff,  after  the  dis- 
charge of  the  defendant,  under  the  Insolvent 
Debtors  Act,  was  a  waiver  of  the  forfeiture. — Held, 
also,  that  the  non-payment  of  a  debt  demanded  of 
him,  alter  such  discharge,  was  not  such  a  continuing 
insolvency  as  brought  the  defendant  within  the 
danse,  and  entitled  the  lessor  to  re-enter.  Dae  d. 
Gatehouse  v.  Rees,  7  Law  J.  Rep.  (n.s.)  C.P:  184; 
4Bing.  N.C.  384 ;  6  Sc.  161. 

The  Court  has  no  jurisdiction  to  interfere  equit- 
ably between  the  parties,  in  an  action  of  ejectment^ 
and  so  to  prevent  the  judgment  on  a  forfeiture 
incurred  by  the  non-performance  of  a  covenant  to 
repair.  Doe  d.  Mayhewv.  Aabyi  8  Law  J.  Rep.  (n.s.]^ 
aB.207;  10Ad.&E.71;  2P.&D.302. 

Where  a  tenant  for  a  term  of  years,  on  being 
applied  to  for  an  acknowledgment  of  his  tenancy, 
declared  that  the  fireehold  was  his  own, — Held,  that 
this  verbal  disclaimer  did  not  amoimt  to  a  forfeiture 
of  the  lease. 

In  ejectment,  the  lessor  of  the  plaintiff  relied 
en  an  alleged  disclaimer  by  the  tenant,  which  took 
place  on  the  17th  of  October: — Held,. that  the  day 
of  the  demise  in  the  declaration  was  sufficiently  well 
laid  '*  on  the  17th  of  October,  to  hold  from  the  15th." 
Doe  d.  Graoe*  v.  WeUs,  8  Law  J.  Rep.  (n.s.)  Q.K 
265;  10  Ad.  &E. 427;  2P.&D.396w 

A  lease  contained  a  general  covenant  to  repair. 
Also  a  clause  enabling  the  landlord  to  enter  the 
premises  during  the  demise,  to  ascertain  what 
repairs  were  required,  and  to  give  notice  of  all  de- 
fects and  want  of  reparation,  and  in  case  the  lessee 
should  neglect  to  repair,  to  enter,  and  do  the  re- 
pairs himself,  and  recover  the  amount  of  expenses 
incurred  from  the  tenant,  by  way  of  distress  iot  ad- 
ditional rent  on  the  next  half  year's  payment  The 
landlord  gave  notice  to  the  tenant  to  repair  certain 
portions  of  the  premises  by  certain  specified  times,, 
and  that  in  defifuilt  of  his  doing  so,  he  should  enter 
and  do  the  repairs  himself: — Held,  that  this  was  a 
waiver  of  the  right  to  enter  under  a  general  clause 
of  re-entry  for  the  breach  of  the  general  covenant 
to  repair. 

SenMe — that  where  a  power  of  re-entry  for  breach 
of  covenant  is  reserved  in  a  lease,  and  the  reversion 
descends  to  coparceners  at  common  law,  one  alone 
cannot  maintain  ejectment  for  breach  of  the  cove- 
nant Doe  d.  De  Sutzen  v.  Lewis,  &  Law  J.  Rep.  (n.8.) 
K.B.217;  5  Ad.  &E.  277;  6N.&M.7a4. 

(K)  Actions. 

In  trespass,  where  the  question  is  as  to  the  right 
to  the  possession  of  a  certain  close,  the  party  who 
has  demised  it  to  the  defendant  is  a  competent 
witness  for  him. 

T  W  occupied  land  under  W,  who  was  lessee  of 
Uf  and  paid  the  rent  reserved  by  the  lease.  Upon 
tfae  exntration  of  the  term,  T  W  obtained  the  lease 
from  J  (who  claimed  no  interest  in  it),  and  delivered 
ii  to  W,  from  whose  custody  it  was  produced  at  the 


trial: — Held,  sufficient    IZmm  or  Bees  T.  WaUen, 
7  Law  J.  Repk  (n.s.)  Exch.  138 ;  3  M.  &  W.  627. 

A  declaration  in  case  stated,  that  the  defendants, 
from  March  1835  to  February  1837,  were  tensnts 
to  the  plaintiffi,  &c,  and  by  reason  thereof,  it  be- 
came their  duty  to  manage  the  farm  in  a  husband- 
like manner,  and  accordmg  to  the  custom  of  the 
country.  Pleas — Not  guilty,  modo  et  formd ;  and 
Not  tenants  of  the  farai,  modb  et  formA,  On  the 
evidence  it  appeared,  that  there  had  been  a  lease, 
which  expired  in  February  1836,  and  that  the  de- 
fendants held  over;  and  the  action  was  brought 
for  mismanagement  between  February  1836  and 
February  1837 : — Held,  that  the  issues  did  not  in- 
clude the  terms  of  the  holding,  and  that  the  plaintiff 
was  not  bound  to  produce  the  lease.  HaUtfax  v. 
Chambers f  8  Law  J.  Rep.  (n.8.)  Bxch.  117  ;  4M.& 
W.662. 


LEAVE  AND  LICENCE. 
[See  Licence.] 
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(A) 
(B) 
(C) 
(D) 


[See  Chaeitt — Devise — ^Will.] 

Construction,  in  genebal. 
Who  mat  take  as  Legatees. 
What  Property  passes. 
What  Interest  vests. 
(a)  Absolute, 

b)  For  Life, 
I  Tenancy  in  common. 

d)  Joint  Tenancy. 
(e)  Separate  Use. 
(J)  Trust  or  Ben^iciaL 

On  what  PrOPEBTY  CHAHaBABLB. 

Survivorship. 

Specific  and  Dbmonstrativs. 

Cumulativr. 

Vested  and  Continobnt. 

Conditional. 

Bt  iMPLICATIOaC 

Payment  of. 
Investment. 
Abatement. 

Ademption  amd  SATisFACTioii. 
LAPas. 
Revoked. 
Void. 
Residue. 
Interest  on. 
Annuity. 

Rights  and  Liabilitbs  ofLbgateb. 
( W)  Legacy  Duty. 


[See  1  Vict  c.  2dj  15  Law  J.  Stat  33.  J 
(A)  Construction,  in  general. 

See  1  Vict  c  26,  s.  29,  as  to  the  meaning  ef  the 
words  *'  die  without  issue,"  &c. 

Case  in  which  the  word  '^or*'  was  read  ''and." 
Miles  V.  Dyer,  8  Sim.  331. 

A  testator,  in  his  will,  ratifies  a  settlement,  and 
recites,  that  an  annuity  of  20(M.  is  thereby  secured 
to  his  wife,  which  was  not  the  fact  He  then  be- 
queaths her  another  annuity  of  400iL,  "  in  addition 
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to  the  said  aiuiuity  of  200iL  secured  to  her  by  the 
settlement :" — Held,  that  this  was  merely'  a  mifitake 
in  the  recital,  and  did  not  constitute  a  bequest,  in 
addition  to  the  annuity  of  4002.,  of  so  much  as  would 
make  up  the  settled  property  2001.  a  year.  Ralph 
V.  fVatson,  9  Law  J.  Rep.  (n.s.)  Ch.  328. 

A  testator  bequeathed  a  legacy  of  cousols,  and  di- 
rected that  the  duty  on  his  peeumary  legacies  should 
be  paid  out  of  his  personal  estate : — Held,  that  this 
direction  did  not  extend  to  the  bequest  of  stock,  not 
being  a  pecuniary  legacy. 

A  testator  gave  aU  the  residue  of  his  real  and 
personal  estate  to  trustees,  upon  trust,  to  convert 
the  same  into  government  securities,  and  pay  the 
dividends  to  A,  for  her  separate  use  for  life,  wi&i  re« 
mainder  over : — Held,  that  she  was  entitled  to  the 
actual  income  of  the  first  year.  DougUt*  ▼.  Coagrem, 
6  Law  J.  Rep.  (n.b.)  Ch.  5 1 ;  IK.  410. 

Property  was  directed  to  be  accumulated  for  such 
children  as  the  testetor's  nephews  and  nieee  should 
have  at  their  deaths,  and  the  trustee  was  empowered 
from  time  to  time  to  apply  so  much  of  the  income  of 
the  fund  as  he  might  deem  proper,  for  the  mainten- 
ance and  education  of  such  children,  during  their 
minority,  and  for  their  future  advancement  in  life : 
— Held,  that  certain  sums  which  had  been  paid  by 
the  trustee,  for  the  maintenanet  of  two  daughters  ef 
the  testator^s  niece,  after  their  marriage,  but  during 
minority,  were  proper,  and  ought  to  be  allowed  by  the 
Court ;  but  the  contrary  was  held  as  to  the  sums 
paid  for  maintenance  by  the  trustees,  after  the 
daughters  of  the  niece  had  attained  their  majority. 
Pride  v.  Fooksy  9  Law  J.  Rep.  (n.s.)  Ch.  234 ;  2  Bea. 
4S0. 

A  testator,  after  giving  the  inccme  of  his  resi- 
duary estate  to  his  daughter  for  her  life,  gave  the 
same  after  his  decease  to  trustees,  upon  trust  to  sell 
and  invest  the  proceeds,  and  to  transfer  and  pay  one 
moiety  thereof  to  the  tune  of  his  daughter,  if  she 
should  have  any»  and  to  be  paid  or  transferred  at 
their  respective  ages  of  twenty-one  years,  and  if  smly 
one  child,  then  to  such  one  child.  There  was  also 
a  clause  for  the  nuuntenance  and  education  of  ^*  such 
issue,"  out  of  the  interest  and  dividends  of  the  resi- 
duary estete ;  and  in  default  of  such  issue,  the  tes- 
tator gave  the  said  moiety  to  and  amongst  his 
nephews  and  nieces,  who  should  be  living  at  the 
time  of  the  decease  of  his  daughter.  The  testator, 
as  to  the  other  moiety  of  his  residuary  estate  after 
the  decease  of  his  daughter  without  uttc^,  gave  the 
same  to  trustees,  upon  trust  for  certain  charities : — 
Held  valid,  **  issue"  meaning  children.  The  limi- 
tation over  to  the  charities  of  the  latter  moiety  was 
void  for  remoteness,  but  the  limitation  of  the  first 
moiety  was  held  valid,  **  issue**  being  construed  in 
that  part  of  the  will  to  mean  children.  Carter  v. 
BentaU,  9  Law  J.  Rep.  (n.s.)  Ch.  303 ;  2  Bea.  S5l. 

A  testatrix  bequeathed  certun  personal  property 
to  trustees  in  trust  for  her  daughter  for  life,  for  her 
separate  use ;  and  after  the  daughter's  decease,  upon 
trust  to  transfer  the  fund  to  the  daughter's  "  execu- 
tors or  administrators,  for  his,  her,  or  their  own  use 
and  benefit  abs<dute1y."  The  daughter,  who  lived 
separate  from  her  husband,  made  a  will  and  ap- 
pointed executors,  who,  however,  did  not  prove  de 
will,  but  her  husband  obtained  letters  of  administra- 
tion to  her  effects: — Held,  that  the  wift  had  no 
power  to  dispose  of  the  stock,  and  that  the  husband 


was  entitled  to  the  trust  fimd,  to  the  exclusion  of 
his  wife's  executors,  and  also  of  her  next-of-kin. 
Waltie  V.  7ay/or,  6  Law  J.  Rep.  (n.s.)  Ch.  68 ;  8  Sun. 
241. 

The  direction  in  a  will,  that  a  legacy  shall  be  paid 
to  or  settled  upon  the  legatee,  on  her  attaining  twenty- 
one,  as  the  executors  shall  think  prudent  and  proper, 
does  not  empower  them,  or  the  Court,  to  settle  the 
legacy  on  the  legatee  for  her  life,  and  afterwards  to 
her  husband  for  his  life,  with  remainder  to  her  chil- 
dren. Laing  v.  Laing,  9  Law  J.  Rep.  (ii.s.)  Ch.  48 ; 
10  Sim.  315. 

A  testator  directed,  that  out  of  the  annual  income 
of  his  rent  and  residuary  personal  estete  (which  in- 
come would,  from  the  dispositions  of  the  will,  neces- 
sarily fluctuate  in  amount)  his  trustees  should  pay 
certain  annuities  to  his  six  grandchildren,  till  they 
respectively  attained  twenty-five,  and  accumulated 
the  surplus  of  such  annual  income,  which  accumu- 
lations were  to  form  part  of  his  residuary  personal 
estate ;  and  as  and  when  his  grandchildren  respec- 
tively attained  twenty-five,  to  pay  to  them  respec- 
tively certein  sixteenth  parts  of  the  income  of  his 
real  and  personal  esUte mr  their  respective  lives: — 
Held,  that  each  grandchild  who  attained  twenty-five, 
was  entitled  not  only  to  his  proportion  of  the  income 
of  the  residue  as  then  existing,  but  also  of  the  sub- 
sequent accumulations  arising  from  the  other  shares 
till  all  the^grandchildren  atteined  twenty-five.  Jtir- 
nery.  Turner,  SIiKW  J.  Rep.  (n.s.)  Ch.  17. 

A  testetor  bequeathed  6,000/.  to  his  sister  C  S, 
l»r  life,  with  remainder  to  her  husbandt  with  re- 
mainder to  her  children  equally,  and  gave  tberesidue 
ef  his  real  and  personal  estete  to  another  sister  J  H. 
By  a  codicil  the  testator  directed,  that  C  S  should 
have  an  equal  share  of  the  efifecto  with  J  H : — Held, 
that  C  S  and  her  children  were  not  entitled  to  the 
6,000/L,  but  were  entitled  to  an  equal  share  of  tho 
residue  upon  the  same  truste  as  the  6,0001, 

Children,  by  implication,  held  entitled  to  partake 
in  a  substituted  legacy,  given  to  the  parent  abne : 
an  interest  having  been  given  in  the  legacy  for  which 
the  second  was  substituted.  Cookson  v.  Hancock,  5 
Law  J.  Rep.  (K.8.)  Ch.  245  ;  6  Ibid.  56 ;  1  K.  8 17  ; 
2  M.  &  Cr.  606. 

(B)  Who  mat  take  as  Leoatsxs. 

Issue  of  children  who  had  died  in  testotor's  life- 
time, were  held  entitled  under  a  gift,  after  an  estete 
£Kr  life  to  the  children,  or  the  issue  of  any  child  who 
should  die  before  their  legacy  becomes  payable.  Col- 
Hns  V.  Johnson,  8  Sim.  356,  n. 

Under  a  gift  to  testotor's  wife  for  life,  and  at  her 
death  in  trust  for  his  surviving  children,  a  child  wha 
survived  the  testator,  but  was  not  living  at  the  tenant 
for  life's  death,  took  nothing.  WordstoorthY.  Wood, 
9  Law  J.  Rep.  (s.8.)  Ch.  29 ;  2  Bea.  25. 

A  testetor  bequeathed  10,000/.  equally  between 
his  four  daughters,  for  life,  with  remainder  to 
their  issue  \  and  directed  that  the  share  of  every 
of  them  dying  without  issue  should  devolve  to  the 
survivors  and  survivor  of  them.  There  was  a  gift 
over,  if  they  should  all  die  without  issue : — Held^ 
that  "survivors  and  survivor"  were  to  be  read 
^  others  and  other,"  and  that  the  issue  of  one  daugh- 
ter, who  died,  was  entitled  to  participate  in  the  share 
of  another  daughter,  who  subsequently  died  without 
issue.  Lowe  v.  Land,  6  Law  J.  Rep.  (n.s.)  Ch.  234. 
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DeqBMt  of  pemoalty  to  trustees,  to  pay  the  in' 
to  Sir  G  A,  baronet,  for  life,  and  after  his  de- 
to  his  eldest  son ;  but  in  case  he  should  die 
karing  no  son,  then  in  trust  for  the  person  on  whom 
the  baronctcj  should  devolve,  so  that  each  baronet 
should  take  for  Hfe  only ;  and  after  its  extinction 
ovec  At  the  death  of  the  testator,  Sir  G  A  and  his 
two  brothers  James  and  Robert,  on  whom  the 
burjoctey  solMequently  and  successively  devolved, 
vcTt  iiriiiie.  Sir  G  A  afterwards  died  without  having 
had  any  is«ue^ — Held,  that  Sir  James  was  absolutely 
tr,*i\i}d  to  the  property.  Macktporth  v«  Hinxman,  S 
JUv  J,  Rep.  (a^a.)  Ch.  127 ;  2  K.  658. 

A  testator  gave  the  residue  to  A  for  life,  with 
nmaiiMin'  to  all  the  children  of  B,  to  be  a  vested 
sc.i«T«st  on  attaining  twenty-one;  there  was  a  sub- 
set :Mijt  c  Unse  of  survivorship  on  dying  under  twenty- 
«be ; — Held,  on  this  and  the  general  context,  that 
XUjtie  children  were  alone  entitled  who  were  bom 
pnnrioun  to  the  death  of  the  tenant  for  life.  Berkeley 
v«  Swinlfume,  5  Law  J.  Rep.  (n.b.)  Ch.  32. 

A  testator  directed  his  executors  to  invest  200^, 
whi/.b  was  to  arise  from  the  sale  of  freeholds,  in  trust 
iu  pay  the  dividends  to  his  brother  W  D  for  life,  and 
»fu^  his  death  to  pay  and  assign  the  same  to  the 
trt^fuU/r  or  administrator  of  his  brother  absolutely ; 
W  h  diAfd  in  the  lifetime  of  the  testator : — Held,  that 
W  ly*  a/lrfiirii».trator  took  the  200/.,  absolutely  and 
\0KttMU':'.n\\y.     Surte  v.  Oldmeathw,  5  Law  J.  Rep. 

tU:*\tnt%t,  of  a  fund  to  trustees,  in  trust,  to  pay  the 
iu$ttiui  iric'//me  to  A  for  life ;  and  after  A*8  death,  in 
trust  fm  all  the  children  of  B  and  C  who  shall  live 
Uf  attain  twentv-one,  in  equal  shares.  All  the  chil- 
dr^rfi  of  J)  and  C,  who  are  bom  before  the  eldest 
attains  twt'nty-one,  although  after  the  death  of  A, 
ari;  entitled  to  sluirc  in  the  fund.  Clarke  v.  Clarket  5 
Law  J.  ilep.  (yi.M.)  Ch.  286 ;  8  Sim.  59. 

A  ti'kUtor  gave  the  residue  of  his  personal  estate 
Uf  trukU'tr*f  upon  trust,  for  his  only  daughter  for  her 
lifi!,  ami  after  her  decease  for  her  children  ;  and  di- 
Jtj-ud  hi*  trustees,  in  case  his  daughter  should  die 
Without  i»<vue,  to  aiihign  and  transfer  such  residue 
uuUf  tiie  "  nearest  of  kin  of  his  own  family  for  ever"; — 
If  f'ld,  that  the  claimants,  who  were  next-of-kin,  both 
(ftiUt$  testator  and  of  his  daughter,  at  the  time  of  her 
d«-a(h,  6iftd  nut  the  personal  representative  of  the 
daughter,^  were  entitled  in  one  of  those  characters. 
Clauttm  V.  hulmer,  0  Law  J.  Rep.  (n.b.)  Ch.  261. 

(jtuUf  a  gift  to  *^  relations"  next-of-kin  are  gene- 
rally I'lititicd.  CrakUfW  v.  J^orrie,  7  Law  J.  Rep.  (».s.) 
Ch.  27«. 

A  wrong  dcs'Tiption  of  a  legatee  will  not  defeat 
a  Uyht'.y ;  hut,  where  the  character,  on  account  of 
¥(WirU  the  h*Kscy  is  given,  has  been  fraudulently 
im[t*t%*ni  \x\Hm  the  tentator,  the  legacy  will  fail. 

A  U'Stat/;r  gave  certain  legacies  ''to  his  wife 
Ann/'  In  the  year  1ft  17>  the  testator  had  married 
lh<'  plaintiff,  who  was  the  person  tlius  alluded  to,  but 
it  iunwA  out  that  her  first  hu.Hbandwas  then,  and  at 
(hi'  hi'aring  of  this  cause,  still  living.  The  Court 
\$t'iu)f^  of  opinion  tliat  no  fraud  had  been  practised  on 
tUt'  ti'ktuUtrt  determined  that  the  plaintiff,  notwith- 
s(;afi/iing  the  misdescription,  was  entitled  to  the 
f<«  i.«  fjU  iiivt'ti  lier  bv  the  will.  Pen/old  v.  GileSf  6 
L*w  J,  fti-|>,  (k.h.)  (In.  4. 

i,h4t  r  H.  «ift  of  a  residue  to  tnistces  to  stand  pos- 
tJnr.A44  tit  JIm'   jiioeeedft  thereof:  —  Held,  that   the 


daughter  and  her  children  took  as  Joint  tenants,  witir 
power  to  the  daughter  to  give  discharges  for  the 
proceeds.  De  WiUe  v.  De  IVUie,  9  Law  J.  Rep.  (k.8.\ 
Ch.27l. 

A  testator  gave  real  and  personal  estate  to  trustees, 
to  accumulate  the  rents,  &c  for  twenty  years  after 
his  decease,  and  after  certain  payments  to  stand 
possessed  of  the  accumulated  fund  in  trust  for  "  al> 
and  every  the  child  and  children  of  hia  children 
A,  B,  and  C,  now  bom,  or  who  shall  hereafter  be  bom 
during  the  lifetime  of  their  respective  parents,  as 
should  attain  twenty-one,  or  marry  with  consent; 
and  whether  bom  or  unborn  when  any  other  of  them 
attain  the  age  or  time  aforesaid,  and  their  respective 
executors,  administrators,  and  assigns."  At  the 
expiration  of  the  twenty  years  there  were  several 
children  of  B,  who  had  attained  twentv-one.  A 
and  B  were  still  living: — Held,  that  the  grand- 
children had  vested  interests  in  the  fund,  subject  to 
be  divested  or  diminished,  in  the  event  of  there  being 
other  children  of  A  and  B,  who  should  attain  twenty- 
one  or  marry.  Scott  v.  Scarborough  (Earl),  8  Law  J. 
Rep.  (n.s.)  Ch.  65 ;  1  Bea.  154. 

Personal  property  was  bequeathed  to  trustees  in 
trust  for  A  for  life,  and  if  she  should  have  children 
that  survived  her,  then  at  her  death  for  her  children 
equally ;  but,  if  she  should  have  no  heirs,  the  trust 
fund  was  then  bequeathed  to  B,  who  was  A's  mother, 
and  her  heirs : — Held,  that  upon  the  death  of  A,  with- 
out having  ever  had  any  issue,  the  gift  over  txwk  effect, 
and  that  B  and  all  her  children,  other  than  A,  be- 
came entitled  to  the  fund  as  joint  tenants.  Dakmr, 
NichoUon,  6  Law  J.  Rep.  (m.8.)  Ch.  329. 

The  clear  expression  of  a  bequest  after  the  death 
of  the  tenant  for  life,  to  the  children  then  livings  held 
not  to  be  controuled  by  other  general  expressions  in 
the  will,  so  as  to  vest  any  interest  in  one  dying  be-^ 
fore  the  tenant  for  life.  La  Roche  v.  Davie*,  3  Y.  & 
C.612. 

A  testator  made  certain  bequests  on  the  death  of 
his  wife,  and  directed,  that  if  the  person  entitled  to 
claim  any  property  by  virtue  of  his  will,  should  die 
before  he  could  prosecute  his  claim  thereto,  the  pro- 
perty so  falling  to  the  deceased  person  dionld  be 
divided  amongst  the  nearest  relations  and  next-qf-kim: 
— Held,  that  the  testator  thereby  intended  not  his 
own,  but  the  next-of-kin  of  such  legatee.  Robton 
V.  Ibbsy  6  Law  J.  Rep.  (n.8.)  Ch.  213. 

A  legacy  was  given  to  Lady  F  C,  widow  of  Sir 
N  C,  so  long  as  she  should  continue  single  and  un- 
married. At  the  date  of  the  will,  she  had  married 
again,  but  her  husband  was  abroad,  and  she  conti- 
nued to  use  her  fomier  name,  and  kept  the  testator 
in  ignoranpe  of  her  real  situation : — Held,  tbat  the 
wrong  description  did  not  invalidate  the  legacy. 
Ris}aon  V.  Cobb,  9  Law  J.  Rep.  (n.s.)  Ch.  110;  9 
Sim.  615. 

A  testator,  by  a  codicil,  bequeathed  the  residue 
of  his  estate  to  his  cousins  living  at  his  death,  and 
the  children  of  such  of  his  cousins  as  should  be  then 
dead  (such  children  to  take  by  way  of  substitution). 
He  had  also  used  the  term  "  cousin"  several  times 
in  his  will,  but  had  applied  it  only  to  persons  who 
were  his  first  cousins : — Held,  that  the  testator's 
first  cousins,  and  the  children  of  his  deceased  first 
cousins  only,  were  entitled  to  take.  Caldeeoti  v. 
Harrison,  '9  Law  J.  Rep.  (n.s.)  Ch.  331 ;  9  Sim. 
457. 
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A  testator  gave  to  hia  wife  the  use  of  all  his  pro- 
perty for  the  benefit  of  herself  and  unmarried  chil- 
dren, that  they  might  be  comfortably  provided  for 
fio  long  as  she  should  lire ;  and  after  her  death,  he 
disposed  of  it  amongst  all  his  children.  The  testator 
left  four  married  and  three  unmarried  children ;  one 
of  the  three  married  after  his  death  -. — Held,  that 
the  widow  and  the  three  children,  who  were  unmar- 
ried  at  the  testator's  death,  were  entitled  equally  to 
the  income  of  the  property  during  the  widow's  life. 
Jubber  v,  Jubber^  9  Sim.  503. 

The  word  "issue,"  in  a  will,  held  to  mean  the 
children  only,  and  not  to  include  the  grandchildren 
of  a  deceased  legatee.  Peely,  Callow,  7  Law  J.  Rep. 
(N.s.)  Ch.  273 ;  9  Sim.  872. 

A  testator  bequeathed  his  residuary  estate  to  his 
wife  for  life,  and  after  her  death  to  his  son  and 
daughter,  share  and  share  alike,  and  their  respective 
issues,  with  benefit  of  survivorship  between  his  said 
children  or  their  issue  respectively : — Held,  that 
the  survivorship  was  to  take  place  only  in  the  event 
of  the  failure  of  issue  of  a  child.  Turner  v.  Capel,  9 
Sim.  158. 

A  testator  bequeathed  a  sum  of  stock  to  trustees, 
in  trust  for  the  separate  use  of  his  sister  for  life,  and 
after  her  death  for  her  husband  for  life,  and  from 
and  immediately  after  his  decease,  for  the  children 
of  his  said  sister,  who  should  be  then  liring,  in  equal 
shares.  The  husband  died  in  the  lifetime  of  the 
wife : — Held,  that  all  the  children  of  the  testator's 
sister,  who  were  living  at  the  death  of  the  husband, 
were  entitled  to  a  distributive  share  of  the  trust 
fund ;  and  one  of  those  children  having  afterwards 
died  in  the  lifetime  of  the  mother,  the  representa- 
tives of  the  child  so  dying  were  held  entitled  to  her 
share.  Archer  v.  Jegon,  6  Law  J.  Rep.  (n.s.)  Ch. 
340;  8  Sim.  446;  C.P.C.  172. 

A  testator  bequeathed  a  sum  of  stock  to  A  and  B 
for  their  lives,  and  on  their  deaths  to  their  children 
then  living  who  should  attain  twentj'-one,  with  a 
gift  over  to  the  survivor  of  A  and  B,  in  case  any  of 
the  children  of  either  of  them  should  die  under 
twenty-one.  A  died,  leaving  a  child  who  had  at- 
tained twenty- one.  B  afterwards  died  without 
having  had  a  child: — Held,  that  A's  personal  re- 
presentatives were  entitled  to  B's  moiety  of  the 
stock.     Aiton  v.  Brooks,  7  Sim.  204. 

Under  a  bequest  after  a  gift  for  life  to  trustees 
''  to  pay  and  divide  the  interest,  &c.  amongst  all  his 
brothers  and  sisters,  who  should  be  living  at  the 
death  of  his  wife,  and  to  their  issue  male  and  female 
after  the  respective  deaths  of  his  brothers  and  sisters, 
for  ever,  to  be  equally  divided  between  them,"  the 
terms  of  the  gift  to  the  issue  were  taken  as  words  of 
limitation ;  and,  on  the  death  of  the  testator's  bro- 
thers and  sisters  in  the  lifetime  of  his  widow,  their 
children  were  held  not  to  take  any  interest  in  the 
personal  estate,  as  purchasers.  Tate  v.  Clarke,  8 
Law  J.  Rep.  (n.s.)  Ch.  60;  1  Bea.  100. 

A  testator  gave  an  annuity  to  his  wife  for  her 
life,  and  upon  her  death,  to  be  equally  divided  among 
certain  of  his  children,  or  the  survivors  or  survivor: 
— Held,  that  such  of  the  children  named  as  were 
surviving  at  the  death  of  the  widow,  were  entitled 
in  equal  shares  to  the  corpus  of  the  fund  which  pro- 
duced the  annuity. 

The  testator  also  gave  an  annuity  to  the  same 
children  of  100/.  a  year  each,  for  their  lives,  with 


power  to  leave  it,  at  their  deaths,  to  their  wives  or 
children,  and,  if  not  so  left,  to  go  to  the  survivors  or 
survivor : — Held,  that  this  was  a  gift  of  the  corpus 
of  the  fund  sufficient  to  produce  the  annuities ;  and 
that  the  survivors  took  as  joint-tenants  the  shares 
of  those  who  died  without  exercising  the  power. 

The  testator  also  gave  a  leg^y  to  each  of  the 
same  children  at  twenty-one,  or  before  if  the  trus- 
tees thought  fit,  to  put  them  out  in  life ;  and  if  any 
of  them  died  before  attaining  twenty-one,  and  before 
the  legacy  was  paid,  to  go  to  the  survivors  or  sur- 
vivor:— HeM,  that  the  survivors  took  as  joint- 
tenants  the  legacies  of  those  who  died  under  twenty- 
one  without  receiving  their  legacies.  Blemtt  v. 
Stauffere,  9  Law  J.  Rep.  (n.s.)  Ch.  209. 

A  testator  having  made  a  provision  for  the  ne- 
cessitous *'male  children  "of  his  nephews,  and  hav- 
ing shewn  his  intention  of  making  it  a  perpetual 
charity: — Held,  that  "male  children"  meant  "male 
descendants." 

Held  also,  that  under  these  expressions  male  de- 
scendants, through  the  male  line,  were  alone  en- 
titled, and  that  those  males  who  claimed  through  a 
female  were  excluded.  Bemal  v.  Bemal,  7  Law  J. 
Rep.  (n.s.)  Ch.  116;  8M.&Cr.559;  C.P.C.  55. 

A  testator  bequeathed  his  personal  estate  to  his 
wife  for  life,  and  after  her  death  to  a  trustee  in  tnist, 
to  pay  the  rents  and  profits  of  his  personal  estate 
for  and  towards  the  support  and  maintenance  of  his 
six  nephews  and  nieces,  and  in  case  of  the  death  of 
any  of  them,  for  the  maintenance  and  support  of  the 
enrvivors.  All  the  nephews  and  nieces  survived 
both  the  testator  and  his  widow ;  one  of  the  nieces 
then  died: — Held,  that  her  share  did  not  become 
undisposed  of,  but  that  she,  by  surviving  the  testator's 
widow,  had  become  absolutely  entitled  to  it  Clarke 
v.  Gould,  7  Sim.  197. 

A  testator  bequeathed  the  residue  of  his  personal 
estate  to  his  widow  in  trust,  to  apply  the  interest 
and  proceeds  for  her  own  use,  and  after  her  decease, 
he  gave  what  should  be  remaining  of  such  residuary 
monies  unto  and  equally  among  all  the  daughters 
of  T  D  and  their  issue,  with  benefit  of  survivorship 
and  accruer.  T  D  had  three  daughters  living  at  the 
testator's  death.  One  of  them  died  without  issue  in 
the  lifetime  of  the  testator's  widow.  The  two  others 
survived  the  widow,  and  had  issue  living  at  her 
death: — Held,  that  the  two  surviving  diaughters 
were  entitled  to  the  whole  of  the  residue  absolutely. 
Oibbs  V.  Tait,  8  Sim.  132. 

A  testatrix  bequeathed  as  follows : — "  I  give  the 
legacy  of  400/.  to  A,  and  in  case  of  his  decease,  I  give 
the  same  legacy  to  his  wife,  and  at  their  decease,  to 
their  eldest  daughter" : — Held,  that  A,  having  sur- 
vived the  testatrix,  was  absolutely  entitled  to  the 
legacy.     Crigan  v.  Baines,  7  Sim.  40. 

A  testator  by  his  will  gave  pecuniary  legacies  to 
several  persons,  and  directed  his  residue  to  be  di- 
vided amongst  his  before-mentioned  legatees,  in 
proportion  to  their  several  legacies  thereinbefore 
given.  By  a  codicil,  which  he  directed  to  be  taken 
as  part  of  his  will,  he  gave  several  pecuniary  legacies 
to  several  persons,  some  of  whom  were  legatees 
under  his  will,  and  declared  that  the  several  legacies 
mentioned  in  the  codicil  were  given  to  the  therein- 
mentioned  legatees,  in  addition  to  what  he  had  given 
to  them  or  any  of  them  by  his  will: — Held,  that 
none  of  the  legatees  under  the  codicil  were  entitled 
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to  dure  bk  the  residue,  in  reipeot  of  their  legacies 
under  the  codicil,    Ii<M  v.  SeiemA,  9  Sim.  516. 

A  testator  bequeathed  certain  legacies  to  serenl 
persons,  or  their  **  legal  representatives.*'  One  of 
the  legatees  died  in  the  testator's  lifetime : — Held, 
that  the  next-of-kin  of  the  deceased  legatee,  accord- 
ing to  the  statute,  were  entitled  to  the  legacy.  Cotton 
▼.  Cotton,  8  Law  J.  Rep.  (m.8.)  Ch.  849 ;  2  Bea.  67. 

A  testator  gave  his  residuary  property  to  be 
equally  divided ''amongst  his  five  grand-children,*' 
**  the  two  children"  of  one  grandson,  and  **  the  two 
cMldren"  of  a  niece,  naming  them  all  The  testator 
then  directed,  that  in  case  any  one  of  the  said  **  last- 
mentioned  children"  should  die  before  he  attained 
twenty-one,  and  leave  no  lawful  issue,  then  the 
share  of  the  party  dying  should  go  to  the  survivors : 
— Held,  that  the  words  **  last-mentioned  children" 
included  the  mndchildren  of  the  testator  before 
named  ;  and  that  by  the  tenn  **  mrvinon^"  was  in- 
tended both  surviving  children  and  grandchildren. 
Walker  v.  Mo^rt,  8  Law  J.  Rep.  (n.s.)  Ch.  883; 
1  Bea.  607. 

A  testator  bequeathed  certain  personal  property 
to  trustees,  in  trust  for  A  for  life,  and  after  her 
death,  for  the  children  of  the  teststor's  brother,  and 
their  lawful  issue,  in  equal  shares : — Held,  that  the 
trust  fund  was  distributable  among  all  the  issue  of 
the  brother  of  every  degree,  who  were  living  at  the 
death  of  A  per  capita,  Ciay  v.  Penmngtont  6  Law  J. 
Rep.  (if.8.)  Ch.  188  ;  7  Sim.  870. 

A  testatrixgave  the  residue  of  her  estateto  trustees, 
in  trust  to  invest  the  same,  and  accumulate  the  in- 
terest thereof,  and  to  stand  possessed  of  the  Amd 
and  all  accumulations  thereof,  in  trust  for  the  chil- 
dren of  J  B,  in  equal  shares,  if  more  than  one,  to  be 
paid,  assigned,  or  transferred  to  sons  at  twenty- 
three,  snd  to  daughters  at  twenty-three  or  marriage. 
A  child  of  3  B*s,  who  was  living  at  the  testatrix's 
death,  but  who  died  an  infant,  and  another  child, 
bom  after  the  testatrix's  death,  were  held  to  take  as 
tmants  in  etmmum. 

Where  there  is  a  fpft  to  children  as  a  class,  and  a 
v'^ti'd  intcmrst  is  given  to  them,  but  there  is  a  post- 

Cm*-A  tirne  tA  payment,  and  another  child  is  bom 
'fm*>  the  pfrwd  of  distribution,  such  child  is  en- 
tt*\*4  Ut  /'lnim  a  share  in  his  own  right  Bkase  v. 
hufgh,  if  l/ftw  J,  lltp.  (y.s.)  Ch.  226 ;  2  Bea.  221. 

S  %0%uutf  Kii¥ig  a  fund  to  trustees,  upon  trust,  for 
I.M  ^Mu^ut^  At  for  lite,  and  after  her  decease  upon 
ffuH  v,jt»y  tlo;  interest  thereof  unto  and  between 
H  Mi 4  K,  Attr'my;  their  respective  lives,  in  equal 
•#.j*f4i  < ,  MttA  nftirr  the  decease  of  B  and  C,  upon  trust, 
U,  y^y,  UMAi'/n,  luid  transfer  the  fiind  unto  and  be- 
i.tt**tt  ^**f  *  h.i<ir*iti  of  B  and  C,  in  equal  shares,  and 
ft  U4$  m^t  ti»«>ii  Ui  such  only  child,  his  or  her  exe- 
t.*ff*/tt  h'\u.\uih\t'AXfir%i  and  assigns.  And  if  there 
♦i//^,':  <>r  %^^,  vUWii  or  children  of  B  and  C,  living  at 
i4  .<  *-n*k  lA  iSitt  dcsth  of  C,  then  upon  trust  for  other 
^•/Vk.  ii  dRd,  Leaving  several  children  and  C, 
fn^j,  i  mA  uiiM  ctiildren: — Held,  that  C  took,  during 
$^^  i.U,  tiir  whoie  of  the  produce  of  the  trust  iund; 
^A  OiMt,  at  his  death,  the  principal  was  distribut- 
«>/ur  mnvug  the  eliildren  of  B  and  C,  who  should 
^v/  r i v«r  ('.  Peari't v.  Edmrades,  8  Law  J.  Rep.  (n.s.) 
^v/  h^iHi,  HY.tkC,24e. 

h  *A  ^j^ior  having,  at  the  date  of  his  will,  several 
*//(  f  i/ui  oiut  daughter  only,  but  having  had  one 
v«^^/  4^*^j*U(r,  v/ho  bad  died,  leaving  issue,  be- 


queathed the  reridue  of  his  personal  estate  to  trus- 
tees, in  trust  for  ail  his  children  who  should  be  living 
at  the  death  of  his  wife,  in  equal  shares;  and  if  any 
**  such"  children  should  be  deceased  before  his  wife, 
leaving  issue,  then  the  issue  were  to  take  the  portion 
of  their  parent;  and  the  will  contained  a  proviso, 
that,  untU  the  portion  thereby  provided  for  any  of 
the  children  of  his  said  sons  or  **  daughters,"  who 
might  have  died  before  their  mother,  should  be 
payable,  the  trustees  might  apply  the  interest  of 
their  expectant  portion  for  their  nuintenanee. 

Held,  that  the  issue  of  the  daughter  who  died 
before  the  making  of  the  will,  were  entitled  to  the 
share  which  their  mother  would  have  taken  if  riie 
had  been  still  living.  Gilet  v.  Giles,  6  Law  J.  Rep. 
(y.s.)  Ch.  176;  8%im.860. 

A  testator  bequeathed  propexly  to  his  wife  for  life, 
and  after  her  death,  for  all  the  testator's  children  who 
might  be  then  living,  in  equal  shares,  and  among 
the  survivors  of  them,  in  case  of  the  death  of  any  of 
them  in  the  life  of  the  wife  without  leaving  issue ; 
and  there  was  a  proviso,  that  in  ease  any  of  the 
children  should  die  in  the  life  of  the  wife,  and  should 
have  left  issue,  such  issue  should  take  the  share 
which  the  parent  would  have  taken  if  then  living: 
— Held,  that  the  issue  of  a  child  of  the  testator,  who 
was  alive  at  the  date  of  the  will,  but  died  in  the 
lifetime  of  the  testator,  was  entitled  to  a  share  of 
the  trust  fund.  Smiik  v.  Smith,  S  Law  J.  Rep.  (n.s.) 
Ch.  175;  8  Sim.  858. 

W  S,  by  his  will,  directed  (he  residue  of  his  estate 
to  be  paid  to  his  several  children  respectively  during 
their  lives;  and  after  their  decease,  the  trustees 
were  directed  to  receive  and  divide  the  produce  of  the 
estate  equally  between  all  his  surviving  grandchil- 
dren who  should  then  be  living,  share  and  share 
alike.  Until  the  youngest  should  attain  twenty-one 
jrears,  when  they  were  directed  to  turn  the  whole 
mto  money,  and  to  divide  the  same  equally  between 
all  such  of  his  said  grandchildren,  and  the  children 
and  child  of  any  such  gprandchild  as  might  then  be 
dead,  leaving  lawful  issue,  such  children  or  child  to 
take  only  his  or  their  parent's  share;  and  if  there 
should  be  only  one  such  grandchild  who  might  live 
to  attain  the  age  of  twenty-one,  then  upon  trust  for 
such  grandchild,  his  or  her  heirs,  executors,  8ec; 
Held,  that  the  bequest  was  confined  to  tne  chil- 
dren of  the  grandchildren  who  should  be  living  at 
the  death  of  all  the  testator's  children;  and  that  the 
diildren  of  a  grandchild  who  died  in  the  lifetime  of 
some  of  the  testator's  children,  did  not  take  any 
interest  under  his  will. 

Quare — if  the  bequest  was  not  void  for  remote- 
ness. Smith  V.  Farr,  8  Law  J.  Rep.  (N.S.)  Ex.  £q. 
46;  3Y.&C.S28. 

After  divers  bequesta  to  her  children  and  their 
fiiimilies,  the  testatrix  bequeathed  the  residue  of  her 
personal  estate,  **  to  be  equally  divided  between  such 
of  her  sons  and  daughters  as  might  be  living  at  the 
death  of  M,  and  in  ease  of  the  decease  of  any  of  her 
said  sons  or  daughters,  the  surviving  children  of  any 
of  her  sons  or  daughters  to  have  their  fathef's  or 
mother's  part:" — Held,  that  the  children  of  a  son  or 
daughter  of  the  testatrix  who  was  dead  at  the  time 
of  making  her  will,  or  died  in  her  lifetime,  was 
entitled  to  a  share  equally  with  the  sons  or  daughters 
who  survived  M.  Jarvis  v.  Pond,  8  Law  J.  Rep.  (N.S.) 
Ch.167;  9  Sim.  549. 
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The  testator  bequeathed  an  annuity  to  his  niece, 
during  the  lives  of  herself  and  her  five  daughters, 
and  the  survivors  and  survivor  of  them,  and,  afler 
the  death  of  the  niece,  the  annuity  was  to  be  paid 
to  her  said  daughters,  and  the  survivors  and  survi- 
vor of  them.  The  testator's  niece  had  five  sons, 
and  only  one  daughter,  at  the  date  of  the  will  and 
at  the  death  of  the  testator: — Held,  that  this  only 
daughter  was  entitled  to  the  annuity.  Selsey  v.  Lake, 
8  Law  J.  Rep.  (n.8.)  Ch.  233;  1  Bea.  146. 

Under  a  bequest  to  the  testator's  **  first  cousins, 
or  cousins  german,"  the  first  cousins  in  the  first 
degree  only  take  exclusive  of  their  descendants. 
Saunderson  v.  BaUey,  8  Law  J.  Rep.  (ii.s.)  Ch.  18;  4 
M.  &  Cr.  56. 

Under  a  bequest  *'unto  and  to  the  use  of  and 
equally  between  all  and  every  my  brothers  and 
sisters,  their  respective  executors,  administrators, 
and  assigns,  absolutely  and  for  ever,"  the  brothers 
and  sisters,  who  survived  the  testator,  took  the 
whole,  excluding  the  representatives  of  the  deceased 
ones.  Skuttleworih  v.  OreaveSf  8  Law  J.  Rep.  (n.b.) 
Ch.7;  4M.&Cr.35. 

(C)  What  Property  pabsbs. 

[MiUs  V.  MUU,  8  Dig.  Law  J.  317;  7  Sim.  50  L 
Colteton  V.  Garth,  3  Dig.  Law  J.  317 ;  6  Sim.  19.] 

Devise  to  A  for  life,  of  all  manors,  hereditaments, 
&c..  In  Kent,  and  the  use  of  all  the  testator's  house- 
hold goods,  plate,  &c.,  used  in  and  about  his  said 
estate;  and  after  A's  death,  the  said  manors,  8rc., 
t^d  the  goods  and  chattels  therein  and  thereon  as 
aforesaid,  over ;  the  testator  at  his  death  had  two 
chests  of  plate  at  his  bankers'  in  London : — Held, 
that  these  did  not  pass  by  the  bequest  Douglat  v. 
<Wfvt^,6LawJ.  Rep.  (K.8.)Ch.51;  IK. 410. 

The  word  ''  money,"  unexplained,  in  a  will,  will 
not  pass  stock ;  but  where,  from  the  context  of  the 
whole  will,  such  an  intention  is  manifest,  the  Court 
will  act  on  it. 

A  testatrix,  being  possessed  of  money  at  her 
banker's,  money  in  the  funds,  and  money  m  a  sav- 
ings bank,  bequeathed  sevenl  legacies,  and  gave 
** whatever  remained  of  money  to  A": — Held,  on 
the  context  of  the  will,  that  the  money  in  the  fluids 
passed.  Dowton  v.  Gaakoin,  6  Law  J.  Rep.  (n.s.)  Ch. 
295;  2K.14. 

A  testatrix  bequeathed  to  her  niece  all  the  coins 
in  her  dweUing-house,  "except  those  of  the  two 
last  and  present  Jongs,"  and  also  all  the  fumitare 
and  the  moveable  effects  (many  of  which  were  enu- 
merated) in  and  about  her  house.  She  bequeathed 
the  residue  of  her  estate,"  "except  as  after  other- 
wise disposed  of,"  to  her  grandchildren,  and  then 
directed  that  after  her  interment,  all  the  property, 
over  which  sh^  had  any  disposing  power,  in  and 
about  her  dwelling-house,  except  what  she  had 
otherwise  given,  should  belong  to  her  said  niece : — 
Held,  that  the  coins,  which  were  excepted  out  of  the 
former  bequest,  would,  notwithstanding,  pass  to  the 
niece  as  "  property  in  the  dwelling-house"  of  the 
testatrix;  and  that  the  niece  was  also  entitled  to 
Bank  of  England  notes  found  in  the  house ;  but  that 
eountry  bank  notes,  promissory  notes,  bonds,  &c. 
found  there,  did  not  pass  to  the  niece.  Brooke  v. 
Twrner,  6  Law  J.  Rep.  (n.s.)  Ch.  176;  7  Sim.  671. 

Digest,  1835—1840. 


A  testator,  who  resided  in  a  leasehold  house, 
which  was  held  by  him  for  a  short  term  of  years, 
bequeathed  all  his  leasehold  messuages  to  his  exe- 
cutors, in  trust  to  sell;  and  bequeathed  all  his 
household  furniture  to  his  sister  for  life,  and  after 
her  death  to  certain  other  persons : — Held,  that  the 
grates,  in  the  testator's  residence,  passed  under  the 
bequest  of  *'  household  furniture."    Peto  v.  Gritsell, 

6  Law  J.  Rep.  (n.8.)  Ch.  286. 

A  testatrix  bequeathed  the  residue  of  her  pro- 
perty, of  whatsoever  nature  and  description,  "  not 
being  ready  money  or  securities  for  money,"  to 
three  legatees: — Held,  that  stock  in  the  S^.  per 
cents,  was  included  in  the  exception,  and,  therefore, 
did  not  pass  to  the  residuary  legatees.  Buekmtm  v. 
Ive»,  6  Law  J.  Rep.  (n.8.)  Ch.  197. 

Bequest  of  a  residue  to  R  S,  an  infant,  on  his 
coming  of  age,  and  failing  him,  to  the  next  male  child 
of  P  S  who  £ould  attain  twenty-one,  and  foiling  such 
child,  to  A,  B,  C,  and  D.  The  dividends  were  di- 
rected to  be  applied  towards  the  maintenance,  &c. 
of  R  S,  during  his  minority.  R  S  died  an  infant, 
and  P  S,  who  was  living,  had  no  son: — Held,  that 
the  accumulations  of  &e  income  of  the  residue, 
beyond  that  permitted  by  the  Thellusson  Act,  did 
not  belong  to  A,  B,  C,  and  D,  but  to  the  next-of- 
kin,  as  undisposed  of  residue.    Macdonaid  v.  Bryee, 

7  Law  J.  Rep.  (n.s.)  Ch.  173;  2  K.  276. 

A  testator  gave  the  residue  to  an  infant  on  his 
coming  of  age,  and  foiling  him,  over ;  and  he  di- 
rected the  income  to  be  applied  for  the  maintenance, 
education,  and  benefit  of  the  infant,  as  his  executors 
should  judge  most  advantageous  for  him.  The 
infant  died  under  twenty-one : — Held,  that  so  much 
of  the  income  as  had  not  been  applied  for  his  benefit, 
formed  part  of  the  residue  and  belonged  to  the  ulti- 
mate legatee.  M* Donald  v.  Bryce,  7 Xaw  J.  Rep.  (n.s. ) 
Ch.217;  2K.517. 

A  testatrix  bequeathed  to  her  executors  such  a 
sum  of  money  as  would  be  sufilcient  to  purchase 
2f500L  stock,  and  directed  them  to  pay  the  dividends 
thereof  to  A  for  life,  and  after  A's  death,  **  the  said 
principal  sum  of  2,5002.  stock"  was  to  fall  into  the 
residue :  afid  after  giving  some  pecuniary  and  spe- 
cific legacies,  she  directed  all  her  legacies  to  be  paid 
within  three  months  after  her  decease.  In  conse- 
quence of  the  testatrix's  property  being  the  subject 
of  a  suit  in  Chancery,  which  was  not  decided  till 
four  years  after  her  death,  her  executors  were  un- 
able till  that  time  to  purchase  the  stock: — Held, 
that  A  was  entitied  to  have  2,500/.  (minus  legacy 
duty,)  purchased,  and  not  merely  such  a  sum  as 
could  then  be  purchased  with  the  money,  which 
would  have  been  sufficient  to  purchase  2,500/.  stock, 
at  the  death  of  the  testatrix,  and  that  she  was  also 
entitled  to  the  dividends  on  that  amount  immedi- 
ately from  the  death  of  the  testator.  Owden  v.  Camp- 
beU,  6  Law  J.  Rep.  (n.b.)  Ch.  311 ;  8  Sim.  551. 

A  testator,  by  his  will,  g^ave  to  the  plaintifl*all  his 
carriages,  horses,  implements,  live  and  dead  stock, 
and  chattels,  in  and  about  the  house  and  premises 
he  then  occupied  under  Mr.  Cavendish,  and  also 
his  household  goods  and  furniture,  pictures,  plate, 
linen,  china,  liquors  of  all  sorts,  brewing  vessels, 
and  likewise  his  watches  and  personal  ornaments ; 
he  also  gave  to  the  plaintiff  all  and  every  the  books  in 
and  about  his  house  in  Tenterden  Street.  The  testator 
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had  three  places  of  residence  at  the  time  of  his  death : 
— Held,  that  the  words,  *'  household  furniture,'*  &c. 
were  applicable  to  the  household  furniture,  &c. 
found  at  all  the  residences  of  the  testator  at  the  time 
of  his  death,  and  were  not  restricted  to  the  household 
furniture,  &c.  found  at  his  decease  in  the  house 
occupied  by  him  under  Mr.  Cavendish. 

Held,  also,  that  valuable  manuscripts  belonging 
to  the  testator,  and  found  at  his  decease  in  his  house 
in  Tenterden  Street,  passed  to  the  plaintiff  under 
the  term  **  books,"  together  with  the  printed  volumes 
of  books  in  the  library  there. 

A  set  of  surgical  instruments  in  a  pocket  case, 
which  the  testator  usually  carried  about  him»  held 
not  to  pass  to  the  plaintm  under  the  words  "  per- 
sonal ornaments." 

A  tooth -pick  case,  silver  lip- salve  box,  &c.,  held, 
not  to  be  personal  ornaments. 

Things  which  are  ornamental,  and  may  yet  be 
applied  to  useful  purposes,  do  not  thereby  cease  to 
be  omamentaL  Wiliis  v.  Curtois,  8  Law  J.  Rep.  (n.s.) 
Ch.  105;  IBea.  189. 

A  testator,  by  his  will,  gave  his  personal  estate  to 
his  three  daughters  equaSy.  By  a  codicil  he  di- 
rected that  all  his  property  should  be  for  the  use  of 
his  daughters  who  might  be  unmarried,  so  long  as 
she  or  they  should  remain  living  and  unmarried ;  but 
in  case  all  of  them  should  marry,  equally  between 
them ;  and  added,  "  Should  a  daughter  or  daughters 
be  married,  and  die  before  a  division  of  property 
take  place,  leaving  a  child  or  children,  such  child 
or  children  to  have  the  proportioned  share  of  the 
mother ;  but  not  leaving  issue,  then  that  share  to  be 
divided  between  my  living  daughters  or  living 
daughter:" — Held,  as  to  the  only  daughter  that 
died  unmarried,  that  the  langui^e  of  the  codicil  was 
not  sufficiently  clear  to  cut  down  the  absolute  in- 
terest in  the  third  given  her  by  the  wilL  Parker  v. 
Bumey,.S  Law  J.  Rep.  (n.s.)  Ch.  107. 

A  testator  being  entitled  to  a  sum  of  15,000^ 
raisable  out  of  an  estate,  bequeathed  the  same  to 
trustees  on  trust  during  twenty  years,  to  invest  the 
interest  and  accumulate  the  same  by  way  of  com- 
pound interest,  and  subject  to  Certain  pajrments  he 
gave  ''the  15,000^  and  the  interest  and  accumu-« 
lation  of  the  same,  for  the  benefit  of  the  children  of 
A  B,"  and  after  the  end  of  twenty  years  he  directed 
**  the  principal  of  the  said  sum  of  15,000/.  to  merge 
in  the  estate."  In  other  parts  of  the  will  the  testator 
had  referred  to  the  fund  given  to  the  children  of 
A  B  as  "  the  interest  of  the  said  sum  of  15,000^," 
and  as  **  the  sum  of  15,0002."  :— Held,  that  the  chil- 
dren were  entitled  to  the  accumulated  interest  only, 
and  not  to  the  capital  sum  of  15,0002.  Scott  v.  Scar- 
borough {Earl)t  8  Law  J.  Rep.  (n.s.)  Ch.  66 ;  1  Bea. 
154. 

A  testator  gave  an  annuity  to  his  wife  out  of  the 
interest  arising  from  the  produce  of  his  real  estate, 
which  he  directed  to  be  sold,  and  then  directed,  that 
the  remaining  sums  arising  from  the  interest  of  the 
trust  money,  should  be  appropriated  to  the  main- 
tenance of  his  children,  until  they  attained  twenty- 
one,  when  they  were  to  receive  the  principal  or  one- 
fifth  part  of  such  sum  as  might  remain,  after  first 
reserving  a  sufficient  capital  to  pay  the  annuity  and 
a  certain  legacy : — Held,  that  the  capital  directed  to 
be  reserved  out  of  the  produce  Of  the  real  estate,  to 


supply  (he  annuity,  was  undisposed  of.  Watson  ▼ 
Hayes,  8  Law  J.  Rep.  (n.s.)  Ch.  169 ;  9  Ibid.  49 ;  9^ 
Sim.  500. 

A  testator  devised  a  copyhold  messuage,  witii  the 
furniture  therein,  to  trustees,  "  upon  trust  to  pay  the 
rents,  issues,  and  profits  of  the  said  hereditaments 
to  A  for  life,  for  her  separate  use :" — Held,  that  A 
was  not  beneficially  interested  in  the  furniture^ 
Stubbs  V.  Sargon,  6  Law  J.  Rep.  (n.s.)  Ch.  254 ;  7  Ibid. 
95;  2K.255;  dM.&Cr.507. 

A  testator's  share  of  trade  debts  of  a  partnership, 
held  to  pass  under  a  bequest  of  all  the  "  book  debts" 
owing  to  him  at  the  time  of  his  decease.  TopUs  r* 
Fanderheyde  or  Fonder  Heyde,  9  Law  J.  Rep.  (n.&) 
Eq.  Ex.  27 ;  4  Y.  &  C.  173. 

A,  being  entitled  to  the  residue  of  a  testator's 
estate,  but  which  was  not  ascertained,  directed,  that 
if  any  *'  debts"  were  due  to  her  at  her  decease,  her 
executors  should  pay  them  to  her  children  : — Held, 
that  the  residue  to  which  she  was  entitled  passed  to 
her  children,  under  that  bequest  Bmnbridger* 
BaiHbridge,  7  Law  J.  Rep.  (n.8.)  Ch.  4 ;  9  Sim.  16. 

A  bequest  in  the  following  words : — *'  All  my 
ready  money  at  my  banker's,  in  my  dwelling-house, 
and  elsewhere,  by  which  I  mean  money  not  invested 
in  security  or  otiierwise  bearing  interest,  but  what 
I  may  have  in  hand  for  current  income  and  ex- 
penses at  the  time  of  my  decease :" — Held,  to  pass 
dividends  on  stock,  payable,  but  not  received ;  also 
the  balances  at  the  Imnkers,  and  in  the  hands  of  an 
agent  who  received  portions  of  the  testator's  income; 
but  not  interest  due  on  a  mortgage.  Fryer  v.  RankeUf 
9  Law  J.  Rep.  (n.s.)  Ch.  337. 

A  husband  transferred  money  in  the  funds  into 
the  joint  names  of  himself  and  wife,  for  the  purpose 
of  making  a  provision  for  her ;  and  by  his  wiU  he 
bequeathed  to  his  wife  a  life  interest  in  "all  his 
property  that  he  was  in  possession  oT': — Held, 
that  the  stock  did  not  pass.  Low  y.  Carter,  1  Bea» 
426. 

A  testator  bequeathed  all  his  eanai  shares  and 
other  personal  residuary  estate  and  efiects,  in  trust, 
as  to  the  interest,  &c.  thereof  for  his  wife  during 
her  life,  and  after  her  decease  to  other  parties. 
The  testator  had  no  interest  in  any  canal  shares, 
except  in  some  which,  at  his  death,  and  at  the  date 
of  his  will,  stood  in  the  joint  names  of  himself  and 
wife,  in  the  books  of  the  canal  company;  the  testator 
had  received  the  dividends  during  his  life,  and  had 
acted  and  been  treated  by  the  company  as  owner. 
— Held,  that  the  canal  shares  were  intended  by  the 
testator  to  pass  by  his  will,  and  that  his  widow  was 
bound  to  elect  Shuttleworth  v.  Grettves,  8  Law  J. 
Rep.  (n.8.)  Ch.  7 ;  4  M.  &  Cr.  Z5. 

£  S,  having  a  power  of  appointment  over  10,00<NL 
stock,  by  her  will  appointed  160L  a  year,  part  of  the 
interest  thereof,  or  of  the  stocks,  &c.  into  which  the 
same  should  be  changed,at  her  death,  to  J  S  fbr  life,  and 
after  his  death  she  appointed  so  much  of  the  10,000/., 
or  the  stocks,  &c.  into  which  the  same  might  be  then 
changed,  from  which  the  1502.  should  have  arisen, 
to  A  B,  and  as  to  so  much  of  the  10,000t,  or  the 
stocks,  &c  into  which  the  same  should  be  changed 
at  her  death,  which  should  not  be  necessary  to 
answer  the  annuity,  she  appointed  the  same  to  J  B ; 
after  £  S  made  her  will,  &e  trustees  sold  the  stock, 
and  invested  the  proceeds  (6,600/.)  on  mortgage, 
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which  after  her  death  was  paid  off,  and  under  a  decree 
of  the  Court  invested  in  7,143/.  consols: — Held, 
that  A  B  was  entitled  to  5,000t  consols,  as  heing  the 
capital  of  the  1502.,  and  J  B  to  the  residue.  Bullock 
V.  Tkamat,  9  Sim.  634. 

(D)  What  Imterxst  YBflTs. 
(a)  Absolute. 

A  testator  bequeathed  5002.  42.  per  cents,  ^'to  A, 
to  receive  the  interest  during  life,  and  then  to  her 
issue;  hut  in  case  of  her  death  without  issue,"  then 
over: — Held,  that  A  took  the  legacy  absolutely. 
Attorney  General  v.  Bright,  5  Law  J.  Rep.  (n.8.)  Ch. 
325;  2K.57. 

A  testator  directed  his  trustees  to  apply  a  legacy 
fiir  the  support  and  maintenance  of  the  wife  of  H, 
and  for  the  support  and  education  of  his  children* 
There  were  none  at  the  testator's  death : — Held,  that 
the  wife  took  absolutely  for  her  separate  use.  Cope 
▼.  Co^,  2Y.&C.543. 

A  testator  bequeathed  2,000/.  to  trustees,  upon 
trust  to  allow  F  C  to  receive  the  dividends  so  long 
aa  she  should  continue  single  and  unmarried ;  but 
in  case  she  should  assign  or  anticipate  such  divi- 
dends, then  the  testator  revoked  the  bequest,  and 
directed  the  2,000/L  to  fall  into  the  residue  of  his 
estate.  The  legatee  was  married  at  the  date  of  the 
will,  without  the  testator's  knowledge: — Held,  that 
the  legatee  took  an  absolute  interest  in  the  2,000/L 
BuhtoH  V.  Cobb,  9  Law  J.  B«p.  (n.8.)  Ch.  110;  9 
Sim.  615. 

A  testator  bequeathed  80,000  rupees  to  his  daughter 
absolutely,  upon  her  attaining  twenty-one;  and  in 
the  event  of  her  dying  under  twenty-one,  he  be- 
queathed the  fund  to  his  brother's  children.  He 
then  directed  that,  should  his  daughter  live  to  marry, 
her  interest  in  the  said  rupees  was  to  be  enjoyed  by 
her  during  her  natural  life,  and,  at  her  decease,  the 
principal  to  be  divided  amongst  her  children: — 
Held,  that  the  latter  dause  was  to  be  confined  to  the 
case  of  a  marriage  under  twenty- one,  and,  conse- 
quently, that  the  daughter,  who  £d  not  marry  until 
after  ^e  had  attaint  the  age  of  twenty-one,  took 
the  fund  absolutely.  FulUamy  v.  Huekisson,  3  Y.  & 
C.80. 

An  absolute  gift  of  a  residue  to  children,  was  (in 
the  case  of  a  daughter  who  died  a  spinster)  held,  not 
to  be  cut  down  by  a  subsequent  direction  to  the  trus- 
tees to  retain  the  shares  of  the  daughters  in  trust  for 
them  during  their  lives  for  their  separate  use,  and 
afterwards  for  their  issue.  Hulme  v.  Hulme,  9  Sim. 
644. 

Words  in  a  will,  which,  in  the  case  of  a  freehold 
estate,  would  have  given  to  devisees  either  a  fee  tail 
or  a  fee  simple,  will,  in  the  case  of  legatees  of  lease- 
holds, give  to  them  an  absolute  interest  Ex  parte 
Harriaon  in  re  Commercial  Railway  Company,  8  Law 
J.  Rep.  (n.8.)  Ex.  £q.  28 ;  3  Y.  &  C.  275. 

Where  real  and  personal  estate  are  given  by  will 
in  the  same  clause  upon  the  same  limitations,  so  as 
to  vest  an  estate  t«dl  in  the  real  estate  in  the  devisee, 
he  will  be  entitled  to  an  absolute  interest  in  the 
personalty.  Douglas  v.  Congreve,  8  Law  J.  Rep.  (n.8.) 
Ch.53;  lBea.59. 

Interest  of  a  legacy  given  until  the  legatee  should 
settle  in  life,  when  the  executors  had  an  option  to 


pay  the  principal,  either  of  the  whole,  or  to  reserve  a 
part  for  bis  children.  The  legatee,  having  come  of 
age,  declared  to  be  absolutely  entitled.  fVUliame  v. 
Yates,  C.P.C.  177. 

Testator  gave  all  the  residue  of  his  effects,  to  be 
equally  divided  between  his  two  daughters,  and  their 
husbands  and  families;  the  Court  rejected  the  words 
"husbands  and  families,"  and  held,  that  the  two 
daughters  took  the  residue  equally  and  absolutely. 
Bobinsonv,  Waddelow,  8  Sim.  185. 

(6)  For  L\fe. 

A  gift  of  the  interest  of  a  sum  of  money,  for  the 
**  maintenance  and  education"  of  A,  is  a  gift  for  life— 
aliter,  **  bringing  up."  Somes  or  Soames  v.  Martin, 
8Law  J.Rep.  (N.s.)Ch.867;  10  Sim.  287. 

A  gift  for  the  maintenance  and  education  of  a 
legatee,  during  the  life  of  a  third  party,  is  an  abso- 
lute gift,  so  as  to  entitle  the  representatives  of  the 
legatees  to  the  Income  accruing  after  his  death. 
Webb  V.  Kelly,  9  Sim.  469. 

A  testator  directed  that  his  widow  **  was  to  be  in  pos- 
session of  all  his  furniture,  plate,  glass,  and  books,  and 
for  the  term  of  her  natural  life,  to  receive  the  yearly 
interest  and  profits  of  all  his  property  that  he  was  in 
possession  of  at  his  death": — Held,  that  the  widow 
took  a  life  interest  only  in  the  furniture,  &c.  Low  v. 
Carter,  1  Bea.  426. 

Bequest  to  a  lady  of  a  sum  of  stock,  *'  to  be 
transferred  to  her  for  her  sole  and  entire  use  during 
her  life,  that  she  shall  not  alienate  it,  but  enjoy  the 
interest  of  it  during  her  said  life,  and,  at  her  de- 
cease, she  may  dispose  of  it  as  she  thinks  fit:" — 
Held,  not  to  give  an  absolute  interest,  but  a  life  in- 
terest, with  a  power  of  appointment  by  will ;  and  the 
lady  having  died  intestate,  the  stock  was  held  to 
have  fallen  into  the  residue.  Archibald  v.  Wright,  7 
Law  J.  Rep.  (n.8.)  Ch.  120 ;  9  Sim.  161. 

A  testator  bequeathed  "the  whole  of  the  in- 
terest of  his  property,  both  real  and  perronal,"  to  A, 
for  her  life,  and  at  her  decease  he  gave  "  the  whole 
of  his  property"  to  other  persons : — Held,  that  the 
leasehold  property  of  the  testator  should  be  con- 
verted, and  that  A  was  not  entitled  to  the  enjoyment 
thereof,  in  specie,  for  her  life.  Benn  v.  Dixon,  9  Law 
J.  Rep.(N.B.)  Ch.  259. 

(c)   Tenancy  in  common. 

A  testator  gives  4002.  to  his  executors,  to  divide 
equally  between  his  son  D,  and  the  children  of  his 
son  R:  D  and  the  children  take  equal  shares  per 
capita.     Williams  v.  YaUs,  C.P.C.  177. 

{d)  Joint  Tenancy. 

A  bequest  of  a  sura  of  stock  to  "  A  and  his  chil- 
dren, to  be  secured  for  their  use :" — Held,  to  consti- 
tute a  gift  of  the  fund  to  A  for  his  life,  with  remainder 
to  his  children,  born  at  and  after  the  death  of  the 
testatrix.  Vaughan  v.  Heatfort  (Marquis),  9  Law  J. 
Rep.(N.8.)Ch.27L 

(e)  Separate  Use. 

A  testator  gave  his  residuary  estate  to  Louisa  M, 
and  Ann  M,  share  and  share  alike,  for  their  own  use 
and  benefit,  independent  of  any  other  persons : — 
Held,  that  they  were  entitled  to  their  shares  for  their 
separate  use*     Margetts  v.  Barringer,  7  Sim.  482. 


340 


LEGACY. 


A  testator  bequeathed  a  legacy  to  his  daughter 
**  for  her  own  absolute  use,  without  liberty  to  sell  or 
assign  during  her  natural  life:" — Held,  that  the 
daughter  (who  was  married  at  the  death  of  the  tes- 
tator) took  the  whole  of  the  legacy,  with  a  restric- 
tion against  alienation  during  her  life.  Baker  ▼. 
Newtom,  8  Law  J.  Rep.  (m.s.)  Ch.  306 ;  2  Bea.  1 12. 

A  testator,  after  bequeathing  certain  stock  and 
cyther  property  for  the  benefit  of  his  children,  directed 
the  trustee  of  his  will  to  pay  to  his  daughter  the 
income  of  her  share ;  and  directed  that  neither  the 
principal  nor  interest  should  be  subject  to  the  con- 
txoul  or  debts  of  any  husband  she  married,  but 
should  stand  under  Uie  direction  of  the  Court  of 
Chancery,  subject  to  her  will  only.  There  was  no 
gift  oyer,  and  the  daughter  was  unmarried  at  the 
testator's  death : — Hel^  that  the  words  of  the  will 
constituted  an  absolute  bequest  to  the  daughter  for 
her  separate  use.  Tawney  y.  Ward,  8  Law  J.  Rep* 
(v.a.)Ch.319;  1  Bea.  663. 

(/)  Trust  w  BentficiaL 

A  B,  by  trust  deed  of  settlement,  gave  all  his  es- 
tates, real  and  personal,  to  trustees,  with  power  to 
keep  up  the  trust  by  assumption  of  new  trustees ; 
and  he  directed  them  to  put  out  on  security  2,000^, 
and  pay  the  interest  to  M  for  her  life,  the  said 
sum  Itself  payable  to  the  trustees  on  her  death : — 
Held,  that  the  trustees  did  not  take  beneficially. 
Miller  v.  Bvuhxu,  5  C.  &  F.  99. 

A  testator  bequeathed  a  legacy  to  his  daughter, 
and  recommended  her  and  her  husband  to  settle 
that  legacy,  together  with  such  a  sum  of  money  be- 
longing to  the  husband  as  he  should  choose,  for  the 
benefit  of  the  testator's  daughter  and  her  children. 
The  testator's  daughter  died  in  his  lifetime: — 
Held,  that  a  trust  was  created  as  to  the  legacy  for 
the  benefit  of  ^e  children,  and  that  they  were  en- 
titled to  it  in  equal  shares.  Ford  y.  Fowler,  9  Law 
J.  Rep.  (n.s.)  Ck  352. 

A  testator,  by  will,  gaye  all  his  estate,  real  and 
personal,  *<  to  C  B,  his  heirs,  executors,  admi- 
nistrators, and  assigns,  to  and  for  his  and  their  own 
use  and  benefit,  well  knowing  he  would  discharge 
the  trust  testator  reposed  in  Mm,  by  remembering 
his  ftons  W  B  and  £  B,  and  his  daughters,  M  B, 
M  II,"  &c. : — Held,  no  implied  trust  in  favour  of 
the  ti'Htator's  other  sons  and  daughters,  but  that 
thr  t^'Htator's  son,  C  B,  took  the  testator's  property 
nhmAulfly  and  unfettered.  Bardawell  v.  BardnoeU, 
7  Iwiw  J.  Il<.p.  (n.s.)  Ch.  268 ;  9  Sim.  319. 

H  (I  At'v'iHcd  and  bequeathed  all  her  property  to 
**  A,  fiif.  IifirNffxrcutorH,  administrators,  and  assigns, 
for  htK  :iw\  th'ir  own  urc  and  benefit  for  ever,  trust- 
iiiif  tnit\  <'(,ufit\'uip^  in  his  honour  that  he  would  act  in 
uitut  rtrtiihrwhy  with  her  wishes."  The  testatrix 
uf,r,fttuU'4  A  niui  l\  hrr  txecutors.  By  a  testamentary 
^ntih'/,  txi'ituU'd  the  same  day,  she  specified  cer- 
t»ni  UitiutntHf  and  concluded,  "  such  is  the  wish  of 
f,..f,i|»  r ft, nt If U/tr.""  Held,  that  A  was  entitled  be- 
h'  if  ihWy  Ut  the  ri'widue,  after  payment  of  the  spe- 
t it t 'i  l,</|iM«t«,  and  Btveral  other  sums  he  had 
»j4t,ii.ttt4  4i  Ut  ttny.  Wade  or  Wood  v.  Cox,  5  Law  J. 
If  /.  /!«.,;  r*L;wn(  6  Ibid.  366;  1K.317;2M.& 

A  H^Mitf  H\t\nmU'A  a  fund  to  her  child,  to  be 


transferred  at  twenty-one  or  marriage,  and  directed 
the  dividends  in  the  meantime  to  be  paid  to  the 
father,  '*  in  order  the  better  to  enable  him  to  sup- 
port, maintain,  and  educate  the  child:" — Held,  that 
the  father  took  the  dividenda  clothed  with  a  trust, 
and  that  he  could  not  assign  them.  WethereU  v. 
Wilsw,  6  Law  J.  Rep.  (ir.8.)  Ch.  236 1  1 K.  80. 

(E)  On  what  Pbopsrtt  chaegsaslb. 

[Ex  parte  Hartley,  8  Dig.  Law  J.  320;  5  Law  J. 
Rep.  (n.8.)  Bankr.  13 ;  1  Dea.  288.] 

A  gift  of  a  share  of  monies'to  arise  by  sale  of 
real  estates  was  revoked  by  a  codicil,  and  2,000&, 
given  in  lieu  thereofl  The  latter  was  held  to  be 
payable  out  of  the  general  personal  estate.  Bmsdm 
r.  Buxton,  C.KC,  97. 

A  testatrix  appointed  and  gave  her  estate^  zeal 
and  personal,  upon  trusts  for  her  husband  for  his 
life,  tuijeet  nevertheless  as  thereintifier  memikmeds 
and  upon  further  trusts  for  children  of  the  marriage  { 
and  in  defiiult  of  issue,  she  gave  to  her  husband  all 
her  said  estate  and  effects  as  aforesaid,  **  to  hold  to 
him,  his  heirs,  executors,  and  assigns  for  ever,  sttb» 
Jeet  nevertheless  and  chargeable  with  the  ptsyment  of 
the  sum  of  100^  to  each  of  his  six  sisters,  wludi  I 
do  hereby  give  and  bequeath  to  them  aecordin^y. 
Also  I  give  and  bequeath  unto  J,  D,  ftc.,  the  aum  of 
200^  each,  to  be  paid  to  them  within  twelve  calendar 
months  next  after  my  decease:" — Held,  that  thcae 
latter  legacies  were  charges  on  the  real  estate,  the 
personal  estate  proving  insufficient  The  circum- 
stance that  a  mixed  fund  of  real  and  personal  estate 
is  devised  to  the  executor,  is  not  sufficient  to  charge 
pecuniary  legacies  on  the  real  estate.  Njfssen  Y.Bmesi, 
6  Law  J.  Rep.  (ir.s.)  Ex.  £q.  22 ;  s.  c.  Nyssen  v. 
Ore/ion,  2  Y.&C.  222. 

(F)    SUBVIVORSHIP, 

A  gift  over  amongst  the  survivors  of  a  class  of 
individuals  was  held,  under  the  circumstances,  to 
apply  not  only  to  original,  but  to  accrued  shares. 
Eyre  v.  Marsden,  7  Law  J.  Rep.  (ii.s.)  Ch.  220 ;  2  K. 
564;  4M.&Cr.23L 

Bequest  of  plate  to  two  legatees,  to  be  divided  be- 
tween them  snare  and  share  alike,  and  upon  the 
demise  of  either  without  lawful  issue,  then  the  share 
of  her  dying  to  g^  to  the  other.  One  of  the  legatees 
died  in  the  lifetime  of  the  testator : — Held,  that  the 
other  was  absolutely  entitled  to  the  whole.  MaektM' 
wm  y.  Peach,  7  Law  J.  Rep.  (M.a.)  Ch.  211 ;  2  K. 
665, 

The  word ''  survivor"  was  held  on  the  construction 
of  a  will,  not  to  refer  to  the  testator's  death,  but  to 
the  period  at  which  the  subject  of  the  gift  would  be- 
come tangible.  Pearson  v.  (kuamajor,  M'Clel.  &  R. 
685. 

A  fund  was  appointed  between  the  children  of  H, 
and  it  was  provided  that  the  legacies  should  vest 
at  twenty-three,  and  that  if  any  should  die  under 
twenty- three,  without  issue,  their  l^acies  should 
go  to  the  survivors;  there  were  five  children  of 
H,  of  whom  one,  who  attained  twenty-three,  died 
between  the  deaths  of  two  of  his  brothers,  who  died 
under  that  sge : — Held,  that  he  took  an  original  fifth, 
a  part  of  the  share  of  the  one  who  died  before  him, 
but  no  part  of  the  share  of  those  who  died  after  him. 
Cromek  v.  Lumb,  8  Y.  &  C.  6^6, 
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(O)  Spbciftc  akd  Devonbtsativx. 

A  tefltatiiz,  alter  giving  certain  legacies,  as  to 
l,800iL  consols,  and  300L  long  annuities,  and  all 
monies  to  which  she  had  the  power  of  appointment, 
under  a  deed  of  1815,  and  all  the  residue  of  her  per- 
sonal estate,  bequeathed  and  appointed  the  same  to 
trustees  upon  certain  trusts : — Held,  that  the  gift  of 
the  consols  and  long  annuities  was  specific.  Aomf/ 
T.  JoMSj  7  Law  J.  Rep.  (n.s.)  Ch.  63 ;  2  K.  756. 

A  legacy  of  £ — ,  8/.  per  cent  consolidated  bank 
annuities,  to  be  retained  and  appropriated,  or  pur- 
chased by  my  executors  out  of  my  personal  estate, 
is  not  specific  Rogert  t.  Clarke,  C.P.C.  876. 

A  testatriXf  after  making  two  specific  bequests  of 
sums  in  the  long  annuities,  gave  the  residue  of  her 
property,  **  all  I  do  or  may  possess  in  the  funds, 
copy  or  leasehold  estates,  to  my  dear  sisters  during 
their  lives,"  and  at  the  decease  of  both  of  them,  to 
be  equally  divided  between  her  cousins.  The  tes- 
tatrix's estate,  after  satisfying  the  specific  bequests^ 
consisted  in  part  of  150/.  per  annum  in  the  long 
jmnuities.  Upon  a  bill  med  by  the  legatees  in 
remainder  to  have  the  long  annuities  converted; 
hdd,  that  flie  sisters  were  entitled  to  receive  the 
dividends  accruing  on  the  long  annuities  as  a  specific 
legacy.  Bethttne  ▼.  KamedVf  1 M.  &  Cr.  114. 

A  testator  having  15^  shares  in  a  canal,  gave  5§ 
shares  in  the  canal  to  trustees,  upon  certain  trusts  i 
and  after  devising  upon  trusts  certain  real  estates, 
gave  five  shares  in  the  said  canal,  upon  the  same 
trust  The  canal  shares  were  declared  by  an  act  of 
parliament  to  be  transmissible  as  personal  estatci 
and  to  be  deemed  such.  The  testator,  before  his 
death,  disposed  of  all  the  canal  shares,  of  which  he 
was  possessed  at  the  date  of  his  will,  and  he  at  his 
death  possessed  no  shares  whatsoever  in  the  canal : 
— Held,  that  the  bequests  of  the  canal  shares  were 
general,  and  not  specific.  Bobingon  v.  Addiaom^  9  Law 
J.  Rep.  (n.8.)  Ch.  869 ;  2  Bea.  515. 

A  piift  to  A  B  "  of  the  sum  of  100&,  which  said 
sum  IS  owing  to  me,  by  bond,  from  her  father,''  is  a 
specific,  and  not  a  demonstrative  legacy.  Dtwies  v. 
MorgoMy  1  Bea.  405. 

A  testatrix,  by  a  codicil,  bequeathed  an  annuity  of 
100/.  to  her  niece  for  life,  and  charged  the  same  upon 
her  leasehold  property  in  Wimpole  Street,  and  all 
and  every  her  residuary  personal  estate  and  effects 
whatsoever,  save  and  except  her  leasehold  premises 
at  R.  This  was  held  to  be  a  demonstrative  legacy. 
Lweaayv,  Retffeam,  6  Law  J.  Rep.  (n.s.)  Ex.  £q.  Z5 ; 
2Y.&C.90. 

(H)  Cumulative. 

A  testator  bequeathed  to  L  Pan  annuiU  of  150/.  for 
her  life,  which  he  directed  to  be  paid  half-yearly  for 
her  separate  use.  The  testator  afterwards  wrote  in 
the  margin  of  his  will,  opposite  this  bequest  to  L  P, 
'*  Now  Mrs.  J  G,  100  guineas  per  annum  in  quarterly. 
iKiyments :" — Held,  that  this  annuity  was  not  cumu- 
lative, but  was  substituted  for  the  annuity  of  150/. 
given  by  the  will.  Martin  v.  Drmkwater,  9  Law  J. 
Rep.  (N.S.)  Ch.  247  j  2  Bea.  215. 

A  testator  having  provided  for  his  daughter  by 
his  will,  by  a  codicU,  after  stating  that  he  was  most 
anxious  to  secure  her  comfort  and  happiness,  gave 
her  a  further  sum  of  1,000/.  for  life,  for  the  mainte- 
nance of  herself^  establishment,  and  family,  out  of 


respect  to  the  memory  of  the  testator's  wife : — Held, 
that  the  legacies  were  cumulative.  Mackmmm  v. 
Peach,  7  Law  J.  Rep.  (n.s.)  Ch.  211 ;  2  K.  555. 

A  case  in  which  several  annuities  given  by  a  will 
and  codicils,  were  held  to  be  cumulative.  Spire  v. 
^mt'M,  lBea.419. 

A  testator,  by  his  'nill,  save  his  son  a  legacy  of 
8,000/.,  and  by  a  codicil  a  legacy  of  4,000/.,  in  addi- 
tion to  the  legacy  of  2,000/.  given  by  his  wUl  :— 
Held,  that  the  son  was  entitled  to  the  legacy  of  8, 000/L, 
in  addition  to  the  legacy  of  4,000/.  Gordon  v.  Hqf- 
mtm,  7  Sim.  29. 

A  testator  having,  by  his  will,  given  certain  legi^ 
cies  to  his  wife  and  children,  made  a  codicil,  as 
follows : — "  In  consequence  of  the  death  of  my  son 
James,  I  have  opened  my  will,  and  now  wish  to  be- 
queath to  my  wife  600/.  a  year ;  to  my  three  sons, 
2,0Q0L  each,  and  to  my  four  daughters,  300/.  a  year 
each,  and  at  the  death  of  my  wife,  the  600/L  a  year  to 
be  equally  divided  amongst  my  daughters.  This 
memorandum  will,  I  hope,  be  attended  to,  in  case  of 
my  death  before  I  make  the  legal  alteration  in  my 
will  :"-^Held,  that  the  legacies  given  by  the  codicu 
were  additional  to  those  given  by  the  will.  Tweedak 
▼.  TweedaU,  9  L^w  J.  Rep.  (m.8.)  Ch.  147. 

A  testator,  having,  at  the  time  of  making  his  will, 
2,000/L,  ZL  per  cent  consols,  but  not  mentioning  that 
&ct  in  his  will,  directed  his  executors  to  invest,  out 
of  his  residuary  estate,  a  sufficient  sum  in  the  8/L 
per  cent  consols,  to  produce  an  annual  income  of 
279/.  8«.,  which  he  bequeathed  to  his  wife  for  life, 
and  after  her  death  he  bequeathed  2,000/.  stock,  part 
of  the  fund  to  be  so  purchased,  to  five  trustees  for 
charitable  purposes.  He  afterwards  sold  out  the 
2,000/.,  8/.  per  cents.;  and  by  a  codicil,  reciting  that  he 
had  sold  out  ''the  2,000/.  stock,  as  mentioned  in  his 
will,"  and  bought  long  annuities  with  the  proceeds, 
he  bequeathed  the  dividends  of  those  annuities  to 
his  wife  for  life,  and  after  her  death,  he  bequeathed 
the  annuities  to  the  five  trustees  above  referred  to, 
for  charitable  purposes  very  little  difierent  from 
those  which  were  mentioned  in  his  will : — Held,  that 
the  bequests  contained  in  the  codicil,  were  not  in 
substitution  of  the  benefits  given  by  the  will.  AttcT" 
uey  General'9,  George,  5  Law  J.  Rep.  (n.8.)  Ch.  330 ; 
8  Sim.  138. 

(I)  Vested  and  Continoent. 

[Croes  V.  Cross,  8  Dig.  Law  J.  319 ;  7  Sim.  201.] 
A  testator  gave  500/.  to  his  brothers  and  sisters, 
their  executors,  administrators,  and  assigns,  as  tenants 
in  common ;  and  he  gave  them  absolutely  all  the 
residue  of  his  personal  estate ;  and  he  declared,  that, 
if  any  of  them  should  die  in  his  lifetime  or  afterwards, 
without  leaving  lawful  issue,  his  share  should  go  to 
the  survivors ;  but,  if  any  should  die  in  his  lifetime 
or  afterwards,  leaving  issue,  his  share  should  go  to 
such  issue ;  and  the  testator  declared,  that  none  of  the 
legatees  should  be  entitled  until  twenty-one: — Held, 
that  the  legatees  took  an  absolute  interest  at  twenty- 
one,  with  a  gift  over  to  the  children  only  in  case  of 
their  dying  under  twenty-one.  Monteithy.  Nicholson, 
6LawJ.Rep.(N.s.)Ch.247;  2K.719. 

A  testator  gave  25L  yearly  for  the  maintenance 
of  his  natural  daughter,  until  her  age  of  twenty-one 
or  marriage,  when  he  required  his  executors  to  pay 
her  500/. : — Held,  that  notwithstanding  the  corre- 
spondence between  the  25/.  and  interest  on  the  500/., 
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it  was  not  a  gift  of  the  Interest  so  as  to  make  the 
legacy  vest,  the  legatee  having  died  under  twenty- 
one.  Watton  V.  Hayes  J  9  Law  J.  Rep.  (n,3.)  Ch.  49  \ 
overruling  s.  c.  vol.  8, 169 ;  9  Sim.  500. 

A  testator  gave  his  residuary  personal  estate  to  J, 
an  infant,  and  directed  his  executors  to  place  it  out 
at  interest  to  accumulate,  and  to  pay  the  principal  to 
the  infant  on  his  attaining  twenty-four,  and  in  the 
meantime  to  allow  602.  a  year  for  his  maintenance ; 
and  the  testator  gave  the  residue  over  on  the  infant's 
dying  under  twenty-one.  The  Court  held,  that  the 
residue  was  actually  given  to  the  infant,  and  that 
what  followed  the  gift  was  merely  directory  as  to 
the  management  of  it,  and  on  the  infant's  attaining 
twenty-one  allowed  the  residue  and  accumulations 
to  he  transferred  to  him.  Jo$selyn  v.  Jouelyn,  9  Sim. 
63. 

A  testator  devised  his  real  estate  to  executors,  iji 
trust,  that  his  wife  should  receive  the  rents  for  the 
maintenance  of  his  son  and  daughter  till  twenty- 
one  ;  then  at  the  death  or  second  marriage  of  Ms 
wife,  he  devised  his  real  estate  to  his  son  in  tail, 
only  yielding  and  paying  unto  M  and  £,  each  100/. 
M  attained  twenty-one,  and  married,  and  died  be- 
fore £  attained  twenty-one : — Held,  tiiat  the  legacy 
was  vested,  payment  only  being  postponed  in  con- 
sequence of  the  circimistances  of  the  estate.  GmU- 
bum  v.  Brooks,  7  Law  J.  Rep.  (n.s.)  £x.  £q.  33 ;  2 
Y.  &  C.  539. 

If  the  interest  and  dividends  of  a  legacy  are 
alone  the  subject  of  the  bequest  until  a  particular 
time,  and  the  principal  is  not  sooner  taken  out  of 
the  residue,  but  is  directed  for  the  first  time  to  be 
taken  out  of  it,  and  paid  to  the  legatee  at  the  end  of 
that  period,  the  intermediate  gift  of  the  interest  or 
dividends  will  not  vest  the  capital.  Cromek  v.  Lumb, 
3  Y,  &  C.  565. 

A  testator  gave  a  sum  after  the  decease  of  his 
wife  to  his  three  sons,  equally  to  be  divided  amongst 
them,  if  they  should  all  be  living  at  her  decease ; 
but  if  any  should  die  in  her  lifetime  leaving  children, 
then  such  children  should  take  their  parent's  share. 
All  the  sons  died  before  the  widow,  but  two  of  them 
left  children: — Held,  that  the  gift  of  the  third  share 
of  the  one  who  died  a  bachelor  did  not  take  effect 
Hustler  v.  TiUbrook,  9  Sim.  368. 

A  testator  gave  1,500^  to  trustees,  and  directed 
them  to  pay  the  interest  to  his  son's  wife  for  the 
benefit  of  his  son,  herself,  and  children,  during  his 
son's  life,  and  after  his  son's  decease  the  1,500/.  was 
still  to  remain  in  trust  for  the  benefit  of  the  wife 
and  children  for  her  life,  and  at  her  death  to  be  di- 
vided equally  among  the  children  if  they  should 
have  attained  twenty-one ;  but  if  any  of  them  were 
minors,  their  shares  were  to  be  held  in  trust  for 
them  till  they  were  twenty- one,  and  tlie  interest 
was  in  the  meantime  to  be  applied  for  their  main- 
tenance ;  but  should  the  wife  marry  again,  the  chil- 
dren were  then  to  receive  their  shares  as  they  at- 
tained twenty- one: — Held,  that  the  wife  was  a  trus- 
tee of  the  interest  for  herself,  her  husband,  and 
children,  and  that  the  shares  of  the  children  in  the 
principal  did  not  vest  in  them  until  they  attained 
twenty-one.     Taylor  v.  Bacon,  8  Sim.  100. 

Case  where  a  residue  was  held  not  to  be  so  vested 
as  to  enable  the  legatees  effectually  to  dispose  of  it 
Pearson  v.  Casatnajor,  M*CleL&  R.685. 

A  testator  directed  his  executors,  on  the  whole  of 


his  children  attaining  twenty-one^  U>  pay  and  assign 
the  whole  of  his  estate  among  his  children  equally. 
And  if  any  of  his  children  should  die  without  hav- 
ing received  his  or  her  share,  he  directed  it  to  be 
paid  to  certain  other  persons : — ^Held,  that  the  word 
receive  must  be  construed  with  its  correlative  pay ; 
and  that,  therefore,  the  share  of  a  child  who  attained 
twenty-one,  and  died  without  receiving,  was  a  vested 
interest  Whiting  v.  Force,  9  Law  J.  Rep.  ( v.8. )  Ch. 
345;  2Bea.57L 

A  testator  charged  real  estates  with  the  pajrmeat 
of  a  sum  of  money  to  the  child  or  cbildrrai  of  hia 
son  George,  as  he,  she,  or  they  should  respectively 
attain  twenty-one.  George  had  one  child  only,  a 
daughter : — Held,  that  that  daughter,  on  attaining 
twenty-one,  was  entitied  to  the  whole  sum,  although 
her  father  was  still  living.  Pearee  v.  CaiUm,  8  Law 
J.  Rep.  (n.s.)  Ch.  239 ;  1  Bea.  352. 

A  gift  in  terms  which  import  a  present  vested 
interest,  is  not  made  contingent  by  a  direction  to 
accumulate  till  the  time  of  payment  arrives ;  nor 
can  a  gift  over,  which  is  too  remote  and  voici,  de- 
feat a  vested  interest  previously  given.  Blease  v. 
Burgh,  9  Law  J.  Rep.  (k.8.)  Ch.  226 ;  2  Bea.  221. 

A  testator  directed  an  allowance  to  be  made  for 
the  support  of  his  children  after  five  years  old,  and 
then  directed  the  residue  of  his  estate  to  be  divided 
equally  among  his  children  on  their  attaining 
twenty- one  respectively ;  and  he  authorized  hia 
executors  to  make  an  advancement  for  his  children 
out  of  their  respective  proportions  of  his  estate : — 
Held,  that  one  of  his  cluldren  who  died  under 
twenty-one,  did,  notwithstanding,  take  a  vested 
interest  in  his  share  of  the  residue.  Vivitm  v.  Mitlst 
8  Law  J.  Rep.  (n.s.)  Ch.  239 ;  1  Bea.  315. 

The  testator  bequeathed  a  legacy,  in  trust,  for 
his  daughter  for  her  life,  with  remainder  to  her 
children,  if  any ;  but  if  not^  and  if  his  said  daughter 
should  survive  any  husband  with  whom  sh^  might 
intermarry,  in  trust  for  her,  her  executors,  adminis- 
trators, and  assigns;  but  if  such  husband  should 
survive  his  said  daughter,  in  trust  as  she  should 
appoint,  and,  in  default  of  appointment,  in  trust  finr 
her  next-of-kin. 

The  daughter  died  without  having  been  married: 
— Held,  that  the  legacy  fell  into  the  residuary 
personal  estate  of  tl\e  testator.  Lenox  v.  Lenox,  9 
Law  J.  Rep.  (n.8.)  Ch.  83. 

(J)  Conditional. 

A  bequest  was  made  by  a  testator  to  his  creditor, 
on  condition  of  his  paying  his  debt  before,  or  to  his 
(the  testator's)  executors  immediately  after  his 
death ;  the  testator  afterwards  accepted  a  composi- 
tion, and  the  remainder  of  the  debt  continued 
unpaid: — Held,  that  the  legatee  was  nevertheless 
entitied  to  the  legacy.     Gath  v.  Burton,  1  Bea.  478. 

A  testator  bequeathed  to  his  daughter  andjher 
husband  300/.,  and  directed  if  the  husband  should 
be  indebted  to  him  at  the  time  of  his  death,  the  debt 
should  be  deducted  out  of  his  legacy.  The  hus- 
band died  in  the  lifetime  of  the  testator,  indebted  to 
him  in  250L,  and  the  testator  afterwards  died : — 
Held,  that  the  debt  was  not  to  be  deducted  from  tlie 
daughter's  legacy.     Davis  v.Ebnes,  1  Bea.  131. 

A  testator  by  his  will  placed  the  son  and  daughter 
of  his  deceased  son  under  the  protection  and  trust 
of  his  trustees,  and  provided  certain  annual  sums 
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for  their  maxntenance  until  they  attained  twenty- 
four,  when  each  of  them  was  to  receive  a  legacy  of 
1,500/.,  but  if  their  mother  should  fix  with  her 
children  out  of  England,  their  allowances  were  to 
be  reduced,  and  if  the  son  did  not  remain  in  Eng- 
land under  the  protection  of  the  trustees,  he  was  to 
forfeit  his  legacy.  The  mother  took  her  children  to 
India  during  their  infancy,  but  returned  to  England 
four  years  afterwards.  The  son  having  obtained  a 
commission  in  the  army  shortly  after  his  return, 
joined  his  regiment  in  India ;  afterwards,  and  whilst 
he  was  still  under  twenty-one,  he  returned  to  Eng- 
land on  account  of  illness,  and  remained  there  about 
three  years,  and  then,  having  attained  twenty-one, 
he  rejoined  his  regiment  in  India : — Held,  that  the 
son  had  inctirred  neither  a  forfeiture  of  his  legacy 
nor  a  reductioil  of  his  allowance.  Schnett  v.  TyrreUj 
7  Sim.  86. 

(K)  By  Implication. 

A  testatrix  gave  a  weekly  sum  to  A  for  his  life,  or 
until  he  should  attempt  to  assign,  &c.  the  same,  and 
she  directed  a  sum  of  stock  to  be  set  apart  to  answer 
the  payments;  and  she  gave  to  A  the  power  of 
leaving  the  stock,  after  the  payments  to  him  should 
cease,  to  and  for  the  benefit  of  his  wife  and  chil- 
dren, as  he  should  by  will  duly  executed  give  and 
bequeath  the  same.  A  died,  having  made  an  invalid 
appointment  of  the  stock : — Held,  that  there  was  an 
implied  gift  to  his  wife  and  children  in  default  of 
Appointment.    Broum  v.  Pocock,  6  SinL  257. 

(L)  Payment  or. 

An  executor,  who  was  also  trustee,  divided  his 
aasets :  he  paid  to  the  adult  legatees  their  shares, 
and  invested  the  shares  of  the  infants  in  his  own 
name,  but  he  executed  no  declaration  of  trust  thereof: 
he  afterwards  applied  these  sums  to  his  own  use. 
Further  assets  having  unexpectedly  fallen  in,-^ 
Held,  that  they  ought,  in  the  first  place,  to  be  ap- 
plied in  making  good  the  infantfs  legacies.  Wil» 
moitv,  Jenkins,  1  Bea.401. 

A  testator,  by  his  will,  amongst  various  other 
legacies,  gave  to  four  infants  legacies  of  1 ,00OiL  each, 
to  be  paid  to  them  on  their  respectively  attaining 
the  age  of  twenty-one  years.  The  testator  made 
several  codicils  to  his  will,  bequeathing  other  lega- 
cies to  different  individuals,  and  by  the  last  of  them 
he  directed,  that,  "as  far  as  was  practicable  all 
legacies  should  be  paid  within  six  months  after  his 
decease:" — Held,  that  such  direction  had  reference 
only  to  the  state  of  the  testator's  assets,  and  was  not 
meant  to  alter  the  time  of  payment  of  the  1,000^ 
legacies.  Frost  v.  Capel,  9  Law  J.  Rep.  (n.s.)  Ch. 
84. 

A  testator,  by  a  codicil,  directed  his  trustees  to 
pay  the  income  of  the  residue  of  his  personal  estate 
to  A  for  life,  and  gave  to  her  his  real  estates  for  life, 
and  after  her  death  to  his  trustees,  to  sell,  and  the 
proceeds  to  fall  into  his  personal  estate;  he  then 
gave  I0,OOOA  to  each  of  his  nieces,  in  addition  to  the 
legacies  given  to  them  by  the  will,  and  gave  the  clear 
residue  to  other  parties : — Held,  that  the  legacies 
given  by  the  codicil  were  not  payable  till  after  A's 
death,  though  the  legacies  given  by  the  will  were 
payable  on  the  testator's  death.  Overendy,  Oumev, 
7  Sim.  128. 


(M)  Imvbstmbnt, 
[Fickert  v.  Scott,  3  Dig.  Law  J.  320;  8  M.  &  K.  500.] 

(N)  Abatement. 

A  testator  devised  and  bequeathed  all  his  estate^ 
both  real  and  personal,  to  trustees,  upon  trust  to 
convert  into  money ;  and  he  directed  that  his  trustees 
should,  at  the  end  of  twelve  months  after  his  de- 
cease, invest  600/.  out  of  his  personal  estate,  in  trust 
for  his  wife,  during  widowhood,  and  after  her  de- 
cease or  marriage,  in  trust  for  a  charily.  And  the 
testator  also  directed,  that  his  trustees  should,  at  the 
end  of  twelve  months  after  his  decease,  "  all  his  pro- 
per^ being  personal,"  invest  the  residue,  and  apply 
the  income  upon  certain  charitable  trusts : — Held, 
that  the  bequest  of  the  600/.,  as  well  as  of  the  resi- 
due, ought  to  abate  in  the  proportion  which  the  pro- 
ceeds of  his  real  estates  and  chattels  real  bore  to  the 
pure  personalty ;  and  that  the  proceeds  of  the  real 
estates  belonged  to  the  testator's  heir-at-law,  and 
were  not  converted  into  personalty,  so  as  to  go  to 
his  next-of-kin.  Johnson  v.  Woods,  9  Law  J.  Rep. 
(N.8.)  Ch.  244;  2  Bea.  409. 

(0)  Ademption  and  Satisfaction. 

[Colleton  V.  Garth,  3  Dig.  Law  J.  317 ;  6  Sim.  19. 
Wharton  v.  Durham,  3  Dig.  Law  J.  321 ;  reversed 
in  Dom.  Proc  Durham  v.  Wharton,  6  Law  J.  Rep. 
(n.s.)  Ch.  15  ;  3  C.  &  F.  146 ;  10  BIL  n.s.  526.] 

An  advance  and  settiement  of  10,000/L  stock  by 
the  testator,  upon  the  marriage  of  his  daughter,  was 
held,  upon  evidence  of  the  circumstances  of  the 
family  and  property,  and  of  the  declarations  of  the 
testator,  not  to  be  an  ademption  of  a  bequest  of 
30,000/.  like  stock,  given  upon  similar  trusts  by  his 
will  made  in  the  preceding  month,  and  pending  the 
treaty  of  marriage.  HiU  v.  Collett,  8  Law  J.  Rep. 
(N.8.)Ch.l89. 

A  testator  resident  in  Jamaica  bequeathed  to  A  B 
2,000/.,  part  of  a  sum  of  7,000/.,  in  the  hands  of  his 
agents  in  England,  and  received  by  them  from  the 
Transport  Board  on  his  account.  The  testator  after- 
wards went  to  *Philadelphia,  where  he  died ;  seven 
days  before  his  death  he  wrote  to  his  agent  in 
Jamaica,  desiring  him  to  order  his  agents  in  Eng- 
land to  invest  all  his  monies  in  their  hands  received 
from  the  Transport  Board  in  any  stock  most  benefi- 
cial  to  his  estate.  The  agent  wrote  accordingly,  but 
some  time  before  his  letter  arrived  in  England,  the 
agents  there  had  of  their  own  accord  invested 
the  whole  of  the  testator's  monies  in  their  hands  in 
the  4/L  per  cents. :  —  Held,  that  the  legacy  was  not 
adeemed.     Basan  v.  Brandon,  8  Sim.  1/1. 

An  uncle,  by  his  will,  directed  10,0002.  to  be  set 
apart,  out  of  a  fund  to  be  formed  by  accumulations 
of  personal  and  other  specific  property^  which  he 
bequeiithed  to  trustees  for  the  purpose  of  accumula- 
tion ;  and  in  case  of  those  fhnds  being  insufficient, 
then  he  charged  the  reversion  of  certain  freehold 
estates,  subject  to  the  death  of  himself  and  his  bro- 
ther, without  issue  male,  with  such  sums  as  should 
make  up  the  deficiency :  the  sum  of  10,000/L  to  be 
held  on  certain  trusts  for  the  benefit  of  a  niece,  and 
any  husband  whom  she  might  leave  surviving,  and 
any  children  she  might  have :  he  shortiy  afterwards, 
on  the  marriage  of  his  niece,  charged  the  same  re- 
version with  £e  payment  to  the  trustees  of  her  mar- 
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riage  lettlement,  of  a  like  turn  of  1 0,000 1,  subject 
to  Sie  same  contingency  of  the  death  of  himself  and 
his  brother,  without  issae  male;  such  sum  to  be 
held  on  certain  trusts  for  the  niece,  and  the  then 
intended  husband,  and  the  children  of  that  mar- 
riage only,  exdttsiyely  of  an  eldest  son: — Held, 
evemiUng  the  decision  of  the  Court  below,  that  the 
provision  proposed  to  be  made  by  the  will  was  satis- 
fled  by  the  provision  made  by  the  settlement,  and 
was  not  set  up  again  by  a  co&cil,  which  was  exe- 
cuted subsequently  to  Uie  marriage  of  the  niece,  and 
by  which  the  will  was  expressly  confinned.  Pmoyt 
y.  MoMfield,  7  Law  J.  Rep.  (n.s.)  Ch.  9 ;  8  M.  &  Cr. 
8^9 ;  overruling  s.  c.  6  Law  J.  Rep.  (n.s.)  Ch.  153, 
and  6  Sim.  528. 

A  testator  who,  at  the  time  of  making  his  will, 
possessed  700L  31.  per  cents,  gave  to  his  widow  the 
mterest  of  all  his  property  in  the  public  funds  for 
life ;  also  to  his  said  wife  all  other  property  which 
he  might  posses^  at  his  decease.  He  then  gave  A  B 
200/.  stock  3^  per  cents,  and  several  legacies  in 
similar  terms ;  and  "  to  his  son  W  B  H  the  residue 
of  his  property  after  paying  these  legacies."  The 
testator,  in  his  lifetime,  sold  out  the  stock,  and  pos- 
sessed no  funded  property  at  his  death : — ^Held,  first, 
that  the  first  gift  of  the  interest  to  the  widow  was 
specific,  and  had  been  adeemed ;  secondly,  that  the 
legacies  to  A  B  and  W  B  H  were  not  specific,  and  had 
not  been  adeemed ;  and  thirdly,  that  the  widow  was 
entitled  to  a  life-interest  only  in  the  whole  residu- 
ary property.  Hay€t  ▼.  Hayes^  6  Law  J.  Rep.  (n.8.) 
Ch.243;  IK. 97. 

(P)  Lapse. 

See  1  Vict  c.  26,  s.  ^S,  as  to  the  lapse  of  gifts  to 
children,  15  Law  J.  Stat  33. 

A  testator  gave  personal  property  in  certain  events 
to  A,  B,  C,  and  D,  to  be  divided  betwixt  them  in 
equal  proportions,  and  to  their  heirs  for  ever,  whom 
with  two  others  he  appointed  his  executors,  and 
declared  that  if  any  of  those  parties  refused  to  act 
as  executor,  he  annolled  the  bequest  to  him.  D 
declined  to  prove : — KM,  that  his  sharo  lapsed  for 
the  benefit  of  the  next-of-kin,  and  did  not  belong  to 

A,  B,  and  C.  Barber  v.  Barber,  8  Law  J.  Rep.  (n.s.) 
Ch.  86;  8  Bing.  N.C.688;  reversing  s.  c  7  Law  J. 
Rep.  (n.8.)  Ch.  70. 

(Q)  Rbvokxd. 

By  will  the  whole  personal  estate  was  given  to 
A  absolutely ;  by  a  codicil,  it  was  given  to  A,  B, 
and  C,  upon  trusts  which  did  not  exhaust  the  whole : 
Held,  that  A,  under  the  will,  was  entitied  to  the  re- 
sidue. Brmey,  Ferrier,  7  Sim.  6i9;  l|M.&Cr.888. 

A  legacy,  which  has  been  revoked,  adeemed,  or 
satisfied,  will  not  be  revived  by  a  subsequent  codi- 
cil, confirming  the  will  by  which  the  legacy  was 
given.  Powye  v.  Mantifeld,  7  Law  J.  Rep.  (n.s.)  Ch.  9 ; 
ZUM  Cr.  859. 

A  testatrix,  by  her  will,  bequeathed  legacies  of 
2001.  to  each  of  the  seven  children  of  her  cousin  B. 
By  a  first  codicil,  the  testatrix  revoked  those  lega- 
cies, and  in  lieu  thereof,  bequeathed  a  legacy  of 
200/.  each  to  five  only  of  the  children  of  her  cousin 

B,  one  of  the  legatees  being  Samuel  B.  After  B's 
death,  the  testatrix,  by  a  second  codicil,  cancelled 
all  the  legacies  "left  in  her  will  to  her  late  cousin 
B's  chil(hren:"   and  by  a  third  codicil,  she  ex- 


pressed herself  thtus:—*'!  revoke  the  legacy  of 
200/.  by  a  previous  codicil  to  my  said  will  given  to 
Samuel  B,  the  eldest  son  of  my  late  cousin  B :" — 
Held,  that  the  legacies  of  2001  bequeathed,  by  the 
first  codicil,  to  the  other  four  children  of  B,  were 
not  revoked  by  the  second  codicil.  Bwmy  v.  Bumny, 
9  Law  J.  Rep.  (n.s.)  Ch.  835. 

A  testator  bequeathed  an  annuity  and  a  share  of 
his  residuary  estate  *'  to  his  sister  Elizabeth  Betley, 
the  wife  of  Francis  Betley,  of  &o.,"  but  afterwards 
struck  out  the  words  *'  Elizabeth  Betley,*'  in  both 
bequesto : — Held?  that  the  bequests  were  not  thereby 
revoked.  Marthu  v.  Gardiner,  ^  Law  J.  Rep.  (n.s.) 
Ch.805;  8  Sim.  78. 

A  testatrix  bequeathed  400/L  to  B,  *'to  be  psid  at 
and  after  her  decease,  and  vested  in  the  public 
Amds,  the  interest  whereof  she  shall  receive  when 
she  attains  the  age  of  twenty-one.  In  the  event  of 
her  decease,  at,  before,  er  after  the  sud  period,"  then 
over: — Held,  that  B  took  a  life  interest  only. 

A  testatrix  bequeathed  a  legacy  to  A  for  life,  with 
remainder  to  his  children ;  by  a  codicil,  she  revoked 
all  gifts  to  A  and  his  children,  except  Amelia,  to 
whom  she  gave  400/.  Testetrix  subsequently,  in  a 
letter  to  Amelia,  which  was  proved  astestamenteiy, 
said,  ^'  I  cut  A  Q»d  his  children  off  from  every  be- 
quest I  have  formerly  given  to  him  or  them ;" — 
Held,  that  the  gift  to  Amelia,  though  one  of  A's 
children,  was  not  revoked.  Miles  v.  Allen,  5  Law  J. 
Rep.  (n.s.)  Ch.  in. 

(R)  Void. 

Legacies  to  attesting  witnesses  or  their  husbands 
or  wives,  or  to  any  person  claiming  through  them, 
made  void  by  1  Vict  c.  26 ;  15  Law  J.  Stat  33. 

Warren  r.  Coley  (3  Dig.  Law  J.  822,)  reversed,  5 
Law  J.  Rep.  (n.s.)  Ch.  14. 

A  testetor  reciting  his  intention,  if  he  recovered 
his  health,  of  contracting  with  tiie  governors  of 
Christ's  Hospital  fbr  the  purchase  of  a  presentation 
for  a  boy  to  tiiat  charity,  desired,  that  if  his  residu- 
ary personal  estate  should  prove  sufficient  for  the 
purpose,  the  contract  should  be  made.  The  con- 
tract having  failed,  in  consequence  of  the  governors 
demanding  a  price  exceeding  the  amount  of  such 
residue, — ^The  Court  held,  that  the  testator's  inten- 
tion could  not  be  executed  cypres,  and  that  the  be- 
quest was  totally  void.  Cherry  v.  Moit,  I  M.  &  Cr. 
123. 

A  testator  gave  a  ftmd  to  his  four  brothers  and 
sisters  for  life,  with  remainder  to  their  children  for 
life,  with  benefit  of  survivorship,  *'and  from  and 
immediately  after  the  decease  of  Ihe  survivor  of  the 
said  childron  of  my  said  brothers  and  sisters,"  then 
over: — Held,  that  the  gift  over  was  void,  and  the 
corpus  (subject  to  the  prior  gifts  to  the  testator's 
brother  and  sisters,  and  their  children,)  belonged  to 
the  next-of-kin.  Cooke  T.  Bowlerf  5  Law  J.  Rep. 
(n.s)  Ch.  250;  2K.54. 

A  testator  rocommended  his  trustees  to  apply  the 
proceeds  of  his  residuary  estate  in  yearly  payments 
to  fkithfiil  domestic  servants  settled  in  O ;  and  if 
the  residue  should  not  amount  to  600/.,  he  authorized 
his  trustees  to  distribute  the  same  to  such  charitable 
and  benevolent  purposes  as  they  should  think  proper : 
— Held,  not  void  fbr  uncertainty.  MtUer  v.  Bdioan, 
5  C.  &  F.  99. 

A  direction  by  a  testator  to  his  trustees  to  apply 
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the  residue  of  hu  personal  estate  to  and  for  such 
benevolent,  charitable  and  religious  purposes,  as 
they  in  their  discretion  should  think  most  advan- 
tageous and  beneficial,  and  for  no  other  use,  intent, 
or  purpose : — Held,  void  for  uncertainty.  fViUiams 
V.  Kershaw,  5  C.  &  F.  1 11. 

A  gift  to  the  children  bom  or  to  be  bom,  of  per- 
acHis  living,  to  vest  at  twenty- three,  is  void  for  re- 
moteness ;  where,  in  a  bequest  to  a  class,  the  gift 
as  to  some  is  void  for  remoteness,  it  will  be  bad  as 
to  the  whole  class.     Cromek  v.  Lumby  8  Y.  &  C.  666. 

Where  a  testator,  after  giving  a  fund  to  certain 
sons  and  grrandsons  of  A  B,  named  or  expressly  re- 
ferred to,  gave  the  fund  over  **  after  the  decease  of 
all  the  sons  and  grandsons  of  A  B :" — It  was  held, 
upon  the  construction  of  the  whole  will,  that  the  gift 
over  was  intended  to  take  effect  after  the  decease  of 
the  sons  and  grandsons  before  referred  to,  and  was 
therefore  not  too  remote.  Ellicombe  v.  GcmpertZy  8 
M.&Cr.l27. 

A  testator  gave  80,0002.  unto  and  amongst  the 
children  of  his  daughter,  who  should  be  living  at  the 
time  the  eldest  should  live  to  attain  the  age  of 
twenty-four  years,  and  the  issue  of  such  of  them  as 
might  be  then  dead,  to  be  equally  divided  among 
them  per  sHrpeSf  and  to  be  paid  to  diem  respectively 
when  and  as  they  should  attain  twenty-four,  but 
without  interest  in  the  meantime.  At  the  testator's 
death,  his  daughter  had  three  children,  who  were  of 
the  ages  of  thirteen,  twelve,  and  nine : — Held,  that 
the  testator  intended  that  such  only  of  his  daughter's 
children  should  take  as  should  be  living  when  the 
eldest  for  the  time  being  should  attain  twenty-four, 
and  consequently,  that  the  bequest  was  too  remote. 
DoOd  V.  Wake,  8  Sim.  6  IS. 

A  request  by  a  testator  that  a  handsome  gratuity 
should  be  given  to  each  of  his  executors,  is  void  for 
uncertainty.    Juhber  v.  Jubber,  9  Sim.  508. 

Under  a  gift  by  a  testator  to  his  daughter  for  her 
life,  with  remainder  to  her  children,  with  remainder, 
in  the  event  of  any  of  such  children  dying  under 
twenty-one,  to  their  children  who  should  survive 
his  daughter  and  attain  twenty-one ;  and  after  se- 
veral intermediate  limitations,  with  a  limitation 
over,  provided  there  should  be  no  child  of  his 
daughter,  or  being  such,  they  should  not  attain 
twenty-one,  or  leave  issue  who  should  attain  twenty- 
one  : — Held,*that  the  limitation  over  was  intended 
to  take  ef&ct  only  on  failure  of  grand- children  who 
should  survive  the  testator's  daughter,  and  not  attain 
twenty-one,  and  was,  therefore,  not  too  remote. 
Trickey  v.  Trickeif,  3  M.  &  K.  560. 

A  testator  by  his  will  gav^  the  residue  of  his 
estate  to  his  wife.  By  a  codicil  **  instead  of  giving 
the  whole  of  his  property  after  the  legacies  were 
paid  to  his  wife,"  he  bequeathed  10,000^,  the  interest 
of  which  to  be  paid  her  for  life,  and  then  to  go  to 
his  daughter,  and  his  house  and  furniture,  plate, 
wines,  &c.,  at  K  R,  in  short,  the  whole  of  his  pro- 

Serty  at  his  decease,  except  carriage  and  horses,  and 
is  gold  repeater ;  and  it  was  his  further  wish,  that 
she  might  continue  in  either  house,  but  not  to 
change,  and  having  the  use  of  the  same  during  her 
Hfe,  wines,  spirits,  &c.  included: — Held,  that  the 
gift  by  the  codicil  beyond  10,000A  was  void  for  un- 
certainty. Baker  v.  Newton,  8  Law  J.  Rep.  (n.s.) 
Ch.306;  2Bca.ll2. 

Digest,  1835—18^. 


A  testator  gave  annuities  to  his  widow  and  son, 
and  directed  tne  surplus  of  his  personal  estate,  and 
the  rents  of  his  real  estate,  to  be  invested  in  stock, 
and  the  dividends  to  be  accumulated,  and  to  be  and 
remain  assets  for  improvement  in  the  hands  of  his 
executors  until  the  time  and  times  should  arrive 
when  distribution  should  be  made  as  thereby  di- 
rected. The  testator  then  directed  his  real  estates 
to  be  sold  after  the  decease  of  the  survivor  of  his 
wife  and  son,  and  the  proceeds  to  be  invested  in 
stock,  and  the  dividends  to  be  accumulated,  to  be 
and  remain  assets  for  improvement  in  the  hands  of 
his  executors  for  the  benefit  of  his  grandchildren  and 
his  nephew  T  O,  and  to  be  distributed  as  they 
should  become  of  the  age  of  twenty-five  years.  The 
testator  had  two  grandchildren,  bom  in  his  lifetime, 
both  of  whom  died  infants,  one  in  his  lifetime,  and 
the  other  after  his  death.  Another  grandchild  was 
bora  after  the  testator's  death,  who  was  an  infant 
when  the  bill  was  filed.  T  O  survived  the  testator, 
and  attained  twenty-five : — Held,  that  the  gift  was 
void  for  remoteness.     Porter  v.  Fox,  6  SiuL  485. 

(S)  Residue. 

A  testator  bequeathed  the  residue  of  her  per- 
sonal estate,  "  and  also  all  such  and  so  much  of  her 
personal  estate,  the  trusts,  bequests,  or  dispositions 
whereof  in  the  will  contained,  should  fail,  or  be- 
come incapable  of  being  performed,"  in  eleven  equal 
parts,  among  different  persons.  The  legacy  of  one 
eleventh  part  lapsed : — Held,  that  the  lapsed  legacy 
fell  into  the  residue,  which  became  divisible  into 
ten  parts,  amongst  the  remaining  residuary  legatees. 
Evans  v.  Field,  8  Law  J.  Rep.  (n.8.)  Ch.  264. 

A  testator,  after  bequeathing  some  pecuniary  le- 
gacies, and  some  specific  articles,  directed  **  the  re- 
sidue" to  be  given  to  A : — Held,  that  A  was  en- 
titled to  the  general  residue  of  the  testator's  estate, 
and  not  the  residue  of  such  articles  only  as  were 
^usdem  generis.  Bainbridge  v.  Bainbridge,  7  Law  J. 
Rep.  (n.s.)  Ch.  4. 

The  word  residue  construed  to  mean  the  residue 
of  the  testator's  general  personal  estate,  notwith- 
standing that  word  was  immediately  preceded  in  the 
will  by  a  reference  to  part  of  the  testator's  estate,  in 
the  hands  of  his  bankers  at  the  time  of  making  his 
wilL  BoyesY.  Morgan,  7  Law  J.  Rep.  (iv.s.)  Ch.  247; 
8  M.  &  Cr.  661 ;  9  Sim.  289. 

A  testator  bequeathed  the  residue  of  his  estate  to 
his  wife  for  life,  with  remainder  (as  to  part)  to  A  and 
B  for  life,  with  remainder  to  J  R  L  and  C  L  abso- 
lutely. Part  of  the  residue  consisted  of  long  an- 
nuities; the  income  arising  from  them  was  received 
by  the  testator's  widow  for  several  years.  J  R  L 
and  C  L,  with  a  knowledge  of  these  circumstances, 
filed  a  bill  for  an  account  of  the  testator's  residuary 
estate,  without  any  allegations  or  prayer  in  respect 
of  these  long  annuities.  The  common  decree  for  an 
account  was  obtained,  and  the  Master  found  that 
these  4ong  annuities  formed  part  of  the  testator's 
residuary  estate.  On  further  directions,  the  Court 
ordered  the  long  annuities  to  be  sold,  and  the  pro- 
ceeds invested  in  ZL  per  cents.,  but  refused,  under 
the  circumstances,  to  make  an  order  for  the  testator's 
widow  to  account  for  the  past  income  of  these  an- 
nuities. Lichfield  V.  Baker,  9  Law  J.  Rep.  (k.s.)  Ch. 
291;  2Bea.481. 
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A  testator,  afler  directing  a  turn  to  be  inreated, 
and  giving  20/.  and  801.  per  annum  out  of  the  in- 
terest to  certain  persons  for  their  lives,  gave  his 
household  furniture,  and  all  his  property,  not  spe- 
cified above,  to  his  wife: — Held,  that  the  capital 
producing  the  two  yearly  sums  passed  to  the  wife. 
Clowes  V.  CUmte$i  9  Sim.  403. 

(T)  Interest  on. 

Bequest  to  grandchildren  if  they  attain  twenty- 
one,  with  gift  over: — Held,  that  they  were  entitled 
to  the  interest  for  maintenance  during  theii  minority. 
Re  Bowden,  6  Law  J.  Rep.  (n.b.)  Cb.  146. 

Testator  gave  one« third  of  his  residuary  estate  to 
his  wife,  and  the  other  two-thirds  to  trustees  in  trust 
for  his  children  at  twenty-one,  and  directed  that 
until  the  shares  of  his  children  should  become  pay- 
able to  them,  the  income  thereof  should  be  paid  to 
his  wife  to  be  by  her  applied,  or  in  case  of  her  death 
to  be  applied  by  the  trustees,  for  the  maintenance  of 
the  children: — Held,  that  the  wife  was  entitled  to 
the  income  of  the  children's  shares  during  their  mi- 
norities, she  maintaining  them  in  a  proper  manner. 
Hadow  V.  Hadow,  9  Sim.  438. 

Where  a  testatrix  directed  her  executor  to  pay  the 
legacies  as  soon  afler  her  death  as  might  be  conve- 
nient, or  within  three  years  if  it  should  suit  hii 
convenience : — Held,  that  the  legatees  were  not  en- 
titled to  interest  on  their  legacies  before  the  expi- 
ration of  the  three  years.  Tliimat  v.  Attorney  General, 
2  Y.  &  C.  525. 

A  testator  directed  his  trustees  as  soon  as  conve- 
nient after  the  decease  of  his  wife  to  raise  10,000/L 
for  his  nephew,  an  infant,  and  to  invest  it  and  apply 
the  income  towarda  his  maintenance.  The  testator 
had  previously  given  his  wife  an  annuity  of  l,000iL, 
payable  quarterly.  The  wife  pre-deceased  the  testator : 
— ^Held,  that  the  infant  was  entitled  to  interest  on 
his  legacy  from  the  testator's  decease.  Pkkwiek  v. 
Oibbes,  lBea.27L 

In  Uie  case  of  a  bequest  to  a  class,  where  all  the 
existing  objects  of  it  had  attained  vested  interests, 
they  were  declared  entitled  to  the  annual  income  of 
the  whole  fiind,  though  their  shares  might  be  di- 
minished by  other  objects  coming  into  being.  Scott 
V.  Scarborough  (Earl),  8  Law  J.  Rep.  (n.8.)  Ch.  65 ; 
1  Bea.  154. 

Where  a  legacy  of  residne  is  given  in  such  a  way 
as  to  vest,  but  so  as  to  be  liable  to  be  divested  on  a 
given  event,  the  interest  in  the  meanwhile,  and  until 
tiie  divesting,  belongs  to  the  legatee.  Barber  v. 
Barber,  7  Law  J.  Rep.  (n.b.)  Ch.  70 ;  8  Ibid.  36 ;  3 
M.  &  Cr.  688. 

Real  estates  were  directed  to  be  sold  at  the  end  of 
two  years,  and  legacies  paid  out  of  the  purchase- 
money  :  Held,  that  interest  was  payable  from  that 
time.  Buxton  v.  Buxton,  C.P.C.  97. 

A  testator  by  his  will  created  a  term  in  his  estates 
upon  trusts  for  raising  a  jointure  and  portions,  and 
on  further  trust,  in  case  of  the  insuificiencv  of  his 
personal  estate  for  the  payment  of  debts  and  legacies, 
to  raise,  after  his  wife's  death,  a  sufficient  sum  to 
pay  the  legacies.  Of  tlic  legacies  he  directed  some 
to  be  paid  in  any  event,  and  with  interest,  and  others 
in  the  event  of  his  leaving  no  issue,  without  men- 
tioning interest ;  he  afterwards  directed  that  all  the 
legacies  should  bear  interest  from  the  time  they 


should  become  payable.  He  died  without  issue ; 
the  personal  estate  was  exhausted  in  payment  of  the 
debts  and  the  legacies  that  were  to  be  paid  at  all 
events : — Held,  that  the  unpaid  legacies  were  not  to 
be  raised  till  the  death  of  the  wife,  but  that  interest 
on  them  during  her  life  should  be  paid  out  of  the 
rents.  Miltownv.French,^C.8iF.276',  11B1L(h.s.)L 
Where  a  legacy,  payable  at  a  future  period,  is 
g^ven  by  a  parent  to  his  child,  interest  is  payable 
thereon  from  the  death  of  the  parent,  to  a&rd  the 
means  of  maintenance  to  the  child.  The  Courts 
however,  proceeds  on  the  presumption,  that  the 
parent  would  not  allow  his  child  to  be  unprovided 
for.  Where,  therefore,  the  will  otherwise  provides 
for  the  maintenance  of  the  childt  the  presumption  la 
rebutted,  and  interest  is  not  payable  until  after  the 
day  of  payment  has  arrived.  Donovam  v.  Needhaoh 
5  Law  J.  Rep.  (lus.)  Ch.  120. 

(U)  Annuity. 

A  testator  gave  to  A  an  annuity  for  life^  and  di- 
rected an  investment  to  be  made  for  securing  it, 
which,  on  the  death  of  A,  was  to  devolve  on  the  tes- 
tator's son  and  daughter.  He  afterwards  gave  half 
the  residue  to  his  son  and  daughter,  and  **  desired 
that  the  property  he  had  bequeadied  to  them" 
should  be  investedt  and  be  subject  to  certain  limi- 
tations over : — Held,  on  the  whole  will,  that  the  fund 
provided  for  the  annuity,  belonged  to  the  testator's 
children  absolutely,  and  was  not  subject  to  the  limi- 
tations. Barber  v.  Barber,  7  Law  J.  Rep.  (n.8.)  Ch.  70; 
8  Ibid.  86;  SM.&Cr.688. 

A  testator  bequeathed  300^  per  annum  to  A  during 
his  life,  and  to  B  150/.  during  his  life,  and  to  C 
150L  during  his  life ;  and  he  declared,  that  in  case 
either  B  or  C  should  die,  the  other  should  inherit 
the  whole  300iL ;  and  that  if  A  died  without  issuer 
then  B  and  C  should  inherit  firom  A.  The  testator 
then  declared  "  that  the  reason  why  he  left  only  the 
interest  to  A,  B,  and  C,  was,  thatiif  they  died  irith- 
out  issue,  the  money  might  go  to  his  relations,  X, 
Y,  and  Z."  The  gift  to  X,  Y,  and  Z,  on  a  previous 
occasion,  having  been  declared  too  remote, — ^Hdd* 
that  A  took,  an  annuity  for  life  only,  and  was  not 
interested  in  the  fund  set  apart  for  securing  it 
Ferrard  v.  Gr^n,  7  Law  J.  Rep.  (n.8.)  Ch.  195  ;  2 
K.115. 

If  there  be  a  gift  simply  of  100^  a  year  to  A,  it 
is  a  gift  of  a  sum  which  shall  be  sufficient  to  pro* 
duce  loot  a  year;  and  the  course  of  the  Court  is, 
to  make  the  testator's  property,  so  far  as  it  vrill  go, 
yield  the  capital  sufficient  for  the  annuity.  Tiwe- 
daky.  Ttoeedale,  9  Law  J.  Rep.  (nj^)  Ch.  147. 

A  testator  gave  an  annuity  of  40/.  to  M  for  life, 
payable  out  of  his  long  annuities,  and  at  her  death 
gave  the  principal  out  of  whl<^  the  annuity  arose  to 
his  next-of-kin : — Held,  that  as  the  long  annuities 
were  not  of  a  permanent  character,  they  must  be 
sold,  and  a  siun  of  3/L  per  cent  stock  sufficient  to 
produce  the  annuity  purchased  with  the  producek 
Fryer  v.  Buttar,  8  Sim.  443. 

A  testatrix  bequeathed  to  two  servants,  husband 
and  wife^  an  annuity  of  200/.  a  year  each,  for  their 
lives,  and  the  life  of  the  survivor : — Held,  that  this 
was  a  gift  of  two  annuities ;  and  that  on  the  death 
of  one  of  the  annuitants,  his  annuity  continued  for 
the  life  of  the  survivor,  and  that  his  personal  repre- 
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sentetiTC  was  the  ptfty  entitled  to  reoeive  it.  Saks 
V.  Cardigan  (Earl),  8  Law  J.  Rep.  (n.s.)  Ch.  11 ;  9 
Sim.  384. 

(V)  Rights  and  Liabilities  of  Lsoateb. 

A  testator  who  had  entered  into  a  contract  for  the 
purchase  of  a  real  estate,  left  personal  assets  insuffi- 
cient  for  the  payment  both  of  his  legacies  and  the 
purchase-money.  The  vendor  being  paid  out  of  the 
personal  assets : — Held,  that  the  legatees  were  en- 
titled, as  against  the  heir-at-law  of  the  testator,  to 
the  benefit  of  the  vendor's  lien  on  the  land  purchased, 
and  to  have  it  marshalled  accordingly.  Tfwmpton 
▼.  Prior,  6  Law  J.  Rep.  (n.8.)  Ch.  1,  and  Sproule  v. 
Prior,  Ibid. ;  8  Sim.  189. 

A  legatee  being  absent  in  India,  the  executors 
paid  his  legacy  into  court,  under  the  statute  S6 
Gea  3,  c.  62.  The  legatee,  by  letter,  authorized  his 
brother  to  receive  and  the  executors  to  pay  it : — The 
Court,  upon  the  joint  petition  of  the  legatee  and 
the  party  autiioriaed  to  receive  it,  directed  the  money 
to  be  paid.  Ex  parte  Candy,  8  Sim.  189 ;  6  Law  J. 
Rep.  (K.S.)  Ch.  14. 

The  right  of  a  party  interested  in  the  personal 
estate  of  a  testator,  to  sue  a  debtor  to  the  estate  in  a 
case  of  collusion  between  him  and  the  peisonal  re- 
presentsftive,  extends  as  far  as  is  necessary  to  obtain 
payment  of  the  debt,  and  no  farther.  Pearse  v.  Hewitt, 
7  Law  J.  Rep.  (n.8.)  Ch.  286 ;  7  Sim.  471. 

A  testator,  after  providing  a  fund  for  the  payment 
of  his  debts,  bequeatiied  certain  railroad  shares : — 
The  legatee  of  them  was  held  to  be  entided  to  have 
the  subsequent  ealls  paid  out  of  that  fnnd.  Blount  v. 
lfi^iii#,7Sim.5L 

A  legatee  who  had  filed  a  biU  for  his  legacy,  was 
allowed  to  go  in  under  a  subsequentiy  instituted 
creditors'  suit,  and  prove  for  his  legacy,  the  costs  of 
his  suit  and  the  petition.  Turner  v.  Wardle  and 
Barker  v.  Wardle,  7  Sim.  80. 

A  testator  gave  to  his  wife  certain  articles  of  his 
personal  estate,  which  he  mentioned  specifically,  and 
also  certain  portions  of  his  real  estates,  free  from 
the  mortgages  Uiereon,  and  the  benefit  of  certain 
contracts  which  he  had  entered  into  for  the  purchase 
of  other  real  estates ;  and  he  devised  the  rest  of  his 
real  estates  to  A  B  in  trust,  to  sell,  and  out  of  the 
proceeds  to  pay,  in  the  first  place  his  funeral  and 
testamentary  expenses,  his  debts  due  on  the  mort- 
gages of  the  estates  devised  to  his  wife,  the  sums  due 
on  the  contracts,  and  all  his  other  debts ;  and,  in  the 
next  place,  he  directed  certain  sums  to  be  paid  out 
of  the  proceeds  to  different  persons,  and  gave  the 
residue  to  C  D,  and  appointed  his  wife  sole  executrix : 
— Held,  that  the  personal  estate  was  exonerated  from 
the  debts.    BUmnt  v.  Hipkins,  7  Sim.  43. 

Although  the  bank  are  bound  to  allow  tiie  transfer 
to  Of  by  the  executor  of  stock,  specifically  bequeathed, 
if  the  executor  has  not  assented  to  the  l^acy,  yet  it 
does  not  follow,  that  if  he  has  assented,  the  bank 
are  bound  to  transfer  to  the  legatee.  Humberttone 
V.  CAa«e,2Y.  &C.209. 

The  estate  of  a  testator,  which  was  subject  to 
claims  for  a  breach  of  trust,  was  distributed  among 
the  legatees : — Held,  that  the  legatees  were  liable  to 
refund,  notwithstanding  the  payment  to  them  had 
been  made  without  notice  of  the  outstanding  claim, 
jifare*  v.  Rustell,  6  Law  J.  Rep.  (n.s.)  Ch.  303 ;  3  M. 
&  Cr.  3L 


(W)  LsoactBvtt. 

[See  Evidence — Public  Documents.] 

J  T,  by  his  will,  demised  certain  estates  to  W  T, 
T  P,  and  the  defendant,  as  tenants  for  life,  in  suc- 
cession, with  power  to  either  of  them,  by  deed  or  in- 
strument in  writing,  to  charge  the  estates  with  an 
annuity  for  the  life  of  any  woman  ivith  whom  either 
of  them  should  respectively  intermarry.  T  P  died, 
after  appointing,  by  his  will,  an  annuity  to  his  wife 
out  of  the  estates  in  question: — Held,  on  error  from 
the  Court  of  Exchequer,  that  the  defendant,  the  ten- 
ant for  life  in  possession,  was  liable  to  the  payment 
of  legacy  duty,  in  respect  of  this  atmuity,  and  the 
judgment  of  the  Court  below  was  affirmed.  Pickard 
V.  Attorney  General,  (in  error,)  9  Law  J.  Rep.  (n.s.) 
£xch.329;  6M.&W.348;  a.  c  Attorney  General  y, 
Pickard,  7  Law  J.  Rep.  (n.8.)  Exch.  188 ;  3  M.  &  W. 
552, 

The  testatrix,  among  other  bequests,  desired  that 
such  of  the  debts  of  her  first  husband,  who  died  in- 
solvent, as  could  be  satisfactorily  and  clearly  proved, 
should  be  paid  by  her  executor: — Held,  that  the 
defendant,  a  creditor  of  the  husband,  who  had  proved 
his  debt,  was  liable  to  the  legacy  duty,  and  that  the 
amount  was  recoverable  by  the  plaintifib,  who  had 
paid  the  same  as  money  paid  to  his  use. — Held,  also, 
that  a  decree  made  by  the  Court  of  Chancery,  touch- 
ing the  payment  of  such  debt,  in  which  no  care  was 
taken  for  the  payment  of  the  legacy  duty,  did  not 
preclude  an  investigation  of  the  subject  in  another 
court ;  the  attention  of  the  Court  of  Chancery  not 
having  been  called  to  the  subject ;  and  the  statute 
36  Geo.  3,  c.52,  s.  25,  requiring  care  to  be  taken  by 
the  Court  in  which  the  investigation  takes  place, 
being  merely  directory.  Footer  v.  Ley,  6  Law  J.  Rep. 
(n.8.)  C.P.  17  ;  2  Bing.  N.C.  269 ;  2  Sc  438. 

Where  a  testator,  who  died  before  the  passing  of 
36  Geo.  3,  c.  52,  directed  the  residue  of  his  estate  to 
be  laid  out  in  land,  and  such  residue  was  not  paid 
or  satisfied  until  after  the  31st  of  August  1815 : — 
Held,  that  it  was  liable  to  the  legacy  duty  imposed 
by  65  Gea  3,  c.  184,  sched.  tit  '  Legacy.' 

A  legacy  which  devolves  on  a  succession  of  per- 
sons, and  IS  finally  paid  and  satisfied,  after  the  31st 
of  August  1815,  is  liable  to  duty  in  respect  of  that 
pa3rment,  notwithstanding  the  previous  enjoyment 
of  the  legacy  by  others,  according  to  the  directions 
of  the  will.  Attorney  General  v.  Haneoek,  6  Law  J. 
Rep.  (n.8.)  Exch.  168 ;  2  M.  &  W.  563. 

It  is  the  duty  of  an  executor  to  deduct  the  amount 
of  legacy  duty  on  payment  of  the  legacy ;  and  if  he 
omit  to  do  so,  he  will  become  personally  responsible 
for  it. 

The  pendency  of  a  suit  in  equity,  at  the  instance 
of  a  legatee,  praying  that  an  account  may  be  taken 
of  the  personal  estate  and  effects  of  a  testator  received 
by  the  executors,  and  that  the  personal  estate  may 
be  administered,  and  his  legacy  paid,  is  no  answer 
to  an  application  by  the  Commissioners  of  Stamps, 
under  the  42  Geo.  3,  c.  99,  if  any  duties  have  become 
payable  on  legacies  which  have  been  paid,  notwith- 
standing the  Z6  Geo.  3,  c.  52,  which  provides  that 
the  Court  in  which  such  suit  shall  be  instituted, 
shall,  in  giving  directions  concerning  the  payment 
of  legacies,  take  care  that  no  allowance  shall  be 
be  made  in  respect  of  any  legacy,  &c.,  without  due 
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proof  of  the  payment  of  the  duties  therein  imposed. 
In  re  Sammon,  3  M.  &  W.  381. 

An  Englishman,  resident  in  India,  hy  his  wiU 
made  in  that  country,  bequeathed  all  his  proper^  in 
England  to  his  wife,  and  gave  certain  pecumary 
legacies  to  his  children,  and  to  some  persons,  nattves 
of  India,  and  resident  there.  The  testator  died  in 
India.  One  of  the  executors,  who  resided  in  Cal- 
cutta, collected  all  the  testator's  assets  which  were 
in  India,  and  remitted  them  to  the  other  executors 
in  England,  who  invested  them  in  the  funds.  All 
the  debts  of  the  testator,  both  in  England  and  India, 
had  been  paid : — Held,  that  the  funds  so  remitted. to 
this  coun^  from  India  were  not  liable  to  the  legacy 
duty,  although,  in  consequence  of  a  suit  having 
been  instituted  by  the  testator's  children,  to  have 
the  trusts  of  the  will  executed,  the  fund  was  distri- 
buted under  the  direction  of  the  Court.  Arnold  v. 
Arnold,  6  Law  J.  Rep.  (n.s.)  Ch.  21 8 ;  2  M.  &  Cr.  2^6. 

Where  the  testator  was  resident  in  India,  and  had 
all  his  property  there,  and  his  residuary  personal  es- 
tate, when  ascertained  by  the  executor,  who  was  also 
resident  in  India,  was  remitted  to  his  agent  in  Eng- 
land, directing  payment  of  the  fund  to  the  legatees, 
according  to  an  annexed  extract  of  the  will, — ^it  was 
held,  that  no  legacy  duty  was  payable  upon  it,  as 
the  administration  was  perfected  abroad.  Logan  ▼. 
FtdrUe,  1  M.  &  Cr.  59 :  overruling  s.  c.  2  S.  &  S.  284. 

A  testator  devised  to  J,  for  his  life,  one  annuity 
or  clear  yearly  sum  of  100/.,  and  charged  an  estate 
with  the  payment  thereof.  He  then  devised  the  es- 
tate in  trust  to  raise  the  annuity,  and  subject  thereto, 
and  all  costs,  charges,  and  expenses,  attending  the 
raising  and  paying  the  same,  in  trust  for  A,  for  life, 
with  remainder  to  B  in  fee: — Held,' that  J  was  en- 
titled to  the  annuity  clear  of  legacy  duty. 

The  question  whether  a  legatee  is  to  take  his 
legacy  free  from  duty,  depends  upon  the'intention 
of  the  testator,  as  manifested  on  the  face  of  the  will  • 
therefore,  the  words,  "  without  deduction,'*  "  clear 
of  all  deductions,"  &c.  may  be  sufficient  to  free  the 
legacy  from  duty,  although  there  be,  ^m  the  nature 
of  tlie  property  on  which  it  is  charged,  other  out- 
goings to  which  those  words  applied.  Chtdt  v.  Mum- 
ford,  2  Y.  &  C.  448. 

A  testator,  by  his  will,  gave  an  annuity  to  his 
grandson,  and  directed  his  executors  to  pay  the  le- 
gacy duty  on  all  the  legacies  and  annuities  given  by 
his  will.  By  a  codidl  he  gave  an  annuity  to  his 
grandson,  in  lieu  of  the  annuity  given  by  the  will: 
— Held,  that  the  annuity  given  by  the  codicil  was 
ft^ee  from  legacy  duty.  Shqftethury  {Earl)  v.  Marl- 
borough  (Dii*e),  7  Sim.  237. 

A  testatrix  bequeatlied  to  trustees  "  such  a  sum 
of  money  as  that  the  annual  produce  thereof,  when 
invested,  would  produce  the  clear  yearly  sum  of 
500iL,  in  trust  to  pay  the  annual  produce  thereof  to 
several  legatees,  and  amongst  others  to  M  C  G,  for 
Kfe,  with  remainder  to  any  wife  who  might  survive 
him  for  her  life,  with  remainder  to  their  children." 
The  Vice  Chancellor  being  of  opinion  that  the 
investment  should  be  made  at  once,  and  that  inas- 
much as  the  rate  of  the  legacy  duty,  chargeable  on 
the  interest  of  the  surviving  wife  and  children  of 
M  C  G,  would  depend  on  their  relationship  to  the 
testatrix,  which  would  render  it  uncertain  what  sum 
ought  to  be  invested : — Held,  that  the  legatees  were 
not  entitled  to  have  the  bequest  clear  of  legacy  duty. 


Sandert  v.  KiiideU,  5  Law  J.  Rep.  (ha)  Ch.  29;  7 
Sim.  536. 

A  testator  gave  some  pecumary  and  specific  lega- 
cies, and  an  annual  sum  to  S  M  for  her  Hfe,  and 
after  her  decease  he  gave  the  principal  to  other 
parties ;  and  directed  his  executors  to  pay  his  debts, 
&C.,  and  also  the  legacy  duty  on  the  legacies,  and 
yearly  sum  given  to  S  M.  S  M  and  the  legatees 
in  remainder  were  all  strangers  in  blood  to  the  tes- 
tator : — Held,  that  the  duty  payable  on  the  legacies 
to  the  legatees  in  remainder,  as  well  as  on  the 
legacy  to  S  M,  was  to  be  paid  out  of  the  testator's 
residuary  estate.  Cahert  v.  Sebbon,  7  Law  J.  Rep. 
(N.8.)Ch.276;  2K.672. 

A  bequest  of  a  sum  of  money  to  be  laid  out,  so 
as  to  produce  the  clear  yearly  sum  of  80CML,  clesr 
of  all  deductions,  entitles  the  annuitamt  to  requiie 
that  the  legacy  duty  on  the  annuity  shall  be  paid 
out  of  the  residue  of  the  estate.  Morris  v.  Bmrin,  9 
Law  J.  Rep.  (n.s.)  Ch.  873. 

A  party  voluntarily  transferred  a  sum  in  the 
funds  to  trustees,  and  declared  the  trusts  thereof  for 
himself  for  life,  and  after  lus  decease  to  B,  and 
reserved  to  himself  a  power  of  revoking  the  trusts, 
either  by  deed  or  will,  which,  however,  he  did  not 
exercise: — Held,  on  his  death,  that  legacy  duty  was 
not  payable  on  the  fund.  Tompmn  v.  Browne,  5  Law 
J.  Rep.  (N.8.)  Ch.  64;  8 M.  &  K.  32. 

A  legacy  given  to  a  party  for  life,  with  reraaindert 
over,  was  paid  into  court,  and,  prior  to  November 
1802,  invested  in  stock,  in  the  name  of  the  Ac- 
countant General,  and  placed  to  the  separate  account 
of  the  tenant  for  life,  who  received  the  dividends 
during  her  life : — Held,  that  this  was  a  suffieieBt 
payment  of  the  legacy  at  the  time  of  investment, 
within  the  56  Geo.  3,  c.  18,  and  therefore  upon  A's 
death,  in  the  year  1834,  the  parties  interested  in 
remainder,  who  were  the  cJuldroi  of  A,  wore  entitled 
to  receive  their  several  shares  of  the  fund  without 
producing  receipts  for  the  legacy  duty.  Caombe  v. 
Triet,  1  M.  &  Cr.  69. 
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An  advance  of  a  marriage  portion  to  a  daughter, 
does  not  of  itself  by  the  law  of  Scotland,  bar  her 
claim  to  legitim. 

Such  a  claim  cannot  be  barred  by  implication. 

A  marriage  contract,  in  which  the  father  of  die 
lady  agreed  to  pay  a  certain  sum  of  money,  as  the 
portion  or  fortune  of  his  daughter,  and  which  then 
went  on  to  describe  how  the  sum  should  be  paid 
partly  in  his  lifetime,  and  partly  out  of  his  estate 
after  his  death,  was  held  not  to  be  capable,  with- 
out more,  of  barring  her  claim  to  legitim.  Breadal- 
bane  (Marquis)  v.  Ckandoi  {Marquis),  7  Law  J.  Rep. 
(K.B.)Ch.  28 ;  4C.  &  F.  43;  2  M.  &  Cr.  7n. 


LIBEL. 

[Sec  Slander.] 

(A)  Action  for,  where  MAnrrAiNABLE. 

(a)  In  general* 

(b)  Special  Damage. 

(c)  Privileged  PublicaiioHs. 

(B)  Justification,  Sufficiency  of. 
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(C)  Plbadixos., 
(a)  IndueemetU. 

(») 

Pieat  (if  Jua^ficaiHon. 

(D)   EVXDBMCB 

fa)  IngeneraL 

[h)  Proof  rf  PublicatHm. 

(e)  Of  Malice. 

(d)  In  Mitigation  ^  Damages, 
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(F)  Information  and  Indictment. 
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(A)  Action  for,  where  maintainable. 
(a)  IngeneraL 

There  is  a  difiference  between  publications  relating 
to  public  and  private  individuals ;  and  what  would 
be  a  libel  on  a  private  person  might  not  be  a  libel 
if  applied  to  hun  in  his  pubKo  capacity;  but  an 
imputation  of  corrupt  motives  would  in  any  case  be 
libellous.  Parmiter  v.  Conpland,  9  Law  J.  Rep.  (N.a.) 
Exch.  202;  6  M.  &  W.  106, 

A  deelaration  contained  four  charges  against 
the  plaintiff^  each  containing  different  matter,  and 
extracted  from  a  newspaper  published  on  difierent 
daya.  The  second,  third,  and  fourth  counts  com- 
menced, '^that  defendant  afterwards,  to  wit,  i&c, 
farther  intending  and  contriving  as  aforesaid,  in  a 
certain  other  number  of  the  said  newspaper,"  &c. . 
The  third  count,  after  a  prefatory  statement,  con- 
cluded as  follows — "We  again  assert  the  cases 
formerly  put  by  us  on  record.  We  assert  them 
against  A  S  and  A  H  (meaning  the  said  plaintiiF). 
We  again  assert  that  they  are  such  as  no  gentleman 
Bor  honest  man  would  resort  to."  After  a  general 
verdict  for  the  plaintiff,  upon  a  motion  in  arrest  of 
judgment, — ^Held,  first,  that  the  declaration  was  not 
composed  of  one  count,  but  contained  several  counts ; 
and  secondly,  that  the  words  in  the  diird  count  were, 
after  verdict,  to  be  taken  in  an  accusatory  sense, 
and  were  libellous.  Hughes  v.  Rees,  7  Law  J.  Rep. 
(Nks.)  Exch.  268 ;  4  M.  &  W.  204. 

If  a  critic,  in  criticising  a  work,  goes  out  of  his 
way  to  attack  the  private  character  of  the  author, 
this  is  a  libel.  Fraser  v.  Berkeley,  7  C.  &  P.  621 ;  2 
M.&R.S.  [Abinger] 

A  porter  who,  in  the  course  of  his  business,  deli- 
vers parcels  containing  libellous  handbills,  is  not 
liable  in  an  action  for  libel,  if  he  be  shewn  to  be 
ignorant  of  the  contents  of  the  parcels.  Day  v. 
j9rMm,2M.&R.54.  [Patteson] 

If  the  printer  and  the  editor  of  a  magaxine  be 
sued  for  a  libellous  article  contained  in  it,  they  are 
both  liable  for  a  libellous  lithographic  print  con- 
tained in  the  work,  though  it  was  not  printed  by  the 
printer,  provided  that  the  print  is  referred  to  in  the 
letter-press  part  of  the  libellous  article.  WtUts  v. 
l^ra»«r,7C.&P.d69.  [Denman] 

{h)  Special  Damage, 

In  an  action  for  a  libellous  publication  in  a  news- 
paper, the  declaration  alleged,  that  the  plaintiiF  was 
a  master  mariner  and  ship-owner,  and  carried  on 
and  exercised  the  business  of  such,  and  was  the 
owner  of  a  certain  ship,  in  which  he  made  divers 
voyages  as  master  and  owner  in  the  way  of  his 
business  and  occupation,  and  with  goods  and  pas- 


sengers, &0.  It  then  set  out  the  libel,  which  stated 
that  the  ship,  of  which  the  plaintiff  was  captain, 
naming  him,  was  in  such  a  state  as  to  require  a 
number  of  additional  hands  for  the  purpose  of 
pumping  her  to  keep  her  afloat ;  that  she  was  sold 
to  Jews  to  carry  out  convicts,  and  that  publicity 
was  given  to  the  state  of  the  ship  for  the  purpose  of 
preventing  some  fearful  calamity: — Held,  that  this 
was  a  libel  on  the  plaintiff*  in  his  trade  and  profes- 
sion as  ship-owner  and  master  mariner,  and  not  a 
slander  of  his  title  in  the  ship;  and  consequently 
that  it  was  not  necessary  to  allege  special  dami^e 
or  prove  malice. 

Held,  also,  where  the  action  was  brought  three 
days  after  the  publication,  and  there  was  no  proof 
of  any  damage  suffered  by  the  plaintiff  in  sucn  in- 
terval, that  it  was  competent  to  the  jury  to  take  into 
their  consideration  the  probable  profits  of  the  plain- 
tiff upon  the  voyage  which  the  ship  was  in  the 
habit  of  performing,  for  the  purpose  of  estimating 
the  amount  of  damages  to  which  they  thought  him 
entitled.  Ingram  v.  Lawson,  9  Law  J.  Rep.  (N.8;) 
C.P.146;  6Bing.N.C.212;  8Sc.471. 

In  an  action  for  a  libel  upon  a  ship  imputing 
unseaworthiness,  the  plaintiff*  may  give  evidence  of 
special  damage,  although  he  has  not  averred  it  in 
his  declaration,  because  a  libel  upon  a  chattel  is 
not  actionable,  unless  the  owner  sustain  some  dam- 
age thereby.  Ibid.  9  C.  &  P.  826.  [Maule] 

If  a  wife  be  living  apart  from  her  husband  as  a 
servant  in  a  family  of  A,  and  so  maintaining  herself, 
and  she  being  dismissed  from  the  service  by  A,  in 
consequence  of  a  letter  written  by  B,  reflecting  on 
her  character,  her  husband  may  maintain  an  action 
for  special  damage. 

But  if  A  dismissed  her  colourably,  intending  to 
take  her  back  again,  the  action  will  not  lie.  Coward 
V.  Wellington,  7  C.  &  P.  581.  [LitUedale] 

(c)  Privileged  Publications* 

The  meaning,  in  law,  of  a  prioileged  communica- 
tion,  is,  a  oonuuunication  made  on  such  an  occasion 
as  rebuts  the  primd  facie  inference  of  malice,  arising 
from  the  publication  of  matter  prejudicial  to  the 
character  of  the  plaintiff,  and  throws  upon  him  the 
onus  of  proving  malice  in  fact,  but  not  of  proving  it 
by  extrinsic  evidence  only ;  he  has  still  a  right  to 
require  that  the  alleged  libel  itself  shall  be  sub- 
mitted to  the  jury,  that  they  may  judge  whether 
there  is  any  evidence  of  malice  on  the  face  of  it 

The  defendant  was  the  solicitor  employed  in  an 
equity  suit  on  behalf  of  the  plaintiff*,  a  minor.  The 
plaintiff  was  desirous  of  changing  his  solicitor,  and 
informed  the  defendant  of  it  The  defendant  there- 
upon wrote  a  letter  to  the  plaintiff^  s  next  friend 
(who  was  liable  for  the  costs  of  the  suit),  dissuading 
him  from  giving  any  directions  in  the  matter,  and 
alleging,  among  other  observations  on  the  plaintifTs 
conduct,  that  a  civil  engineer,'to  whom  the  plaintiff 
had  been  apprenticed,  had  made  him  a  present  of 
his  indentures,  because  he  was  worse  than  useless 
in  his  ofidce: — Held,  that  this  was  a  privileged  com- 
munication. Wright  V.  Woodgate,  2  Cr.  M.  &  R.  578 ; 
1T.&G.12. 

It  is  not  within  the  limits  of  privileged  criticism 
to  priot  of  an  exhibitor  of  flowers,  in  observations 
touching  the  exhibition, — **  The  name  of  G  is  to  be 
rendered  famous  in  all  sorts  of  dirty  work ;  the  tricks 
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by  which  he,  and  a  few  like  him,  need  to  eecure 
prices,  seem  to  have  been  broken  in  upon  by  some 
judges  more  honest  than  usual.  If  G  be  the  man 
who  wrote  an  impudent  letter  to  the  Metropolitan 
Society,  he  is  too  worthless  to  notice ;  if  he  be  not 
the  same  man,  it  is  a  pity  two  such  beggarly  souls 
could  not  be  cranmied  into  the  same  c&rcase." 
Green  v.  Chapman,  4  Bing.  N.C.  92 ;  5  Sc.  340. 
.  A  publication  of  an  observation  made  during  the 
investigation  before  a  magistrate,  by  a  party  who 
might  be  considered  as  a  stranger  to  the  cause,  re^ 
fleeting  upon  the  character,  and  injurious  to  the 
reputation  of  the  plaintiff,  is  not  within  the  privilege 
conferred  upon  publications  of  what  takes  place  in 
courts  of  justice,  as  such  publications  should  be 
strictly  confined  to  the  actual  proceedings  in  court; 
and  must  contain  no  defamatory  observations  or 
comments  from  any  quarter  whatever,  in  addition  to 
what  fbrms  strictly  and  properly  the  legal  proceed- 
ings. 

Quare — whether  the  publication  of  a  fair  and 
correct  account  of  proceedings,  es  partef  upon  a 
charge  before  a  magistrate,  is  or  is  not  a  privileged 
publication.  Delegaly.  Highie^,  6  Law  J.  Rep.  (9.8.) 
C.P.  8d7 ;  3  Bing.  N.C.  950 ;  5  Sc  154 ;  8  C.  &  P. 

If  B,  a  tradesman,  be  dismissed  from  serving  A, 
one  of  his  customers,  A  stating  as  the  reason  of 
it,  that  B  charged  for  goods  never  delivered,  and 
B  after  this  write  a  letter  to  A  vindicating  himself, 
and  imputing  dishonesty  to  a  servant  of  A,  diis 
is  a  privileged  communication,  if  it  be  bond  fide  and 
without  nialice.  Coward  v.  WeUingion,  7  C.  &  P. 
531.  [LitUedale] 

A  offered  himself  as  a  candidate  to  represent  a 
place  in  parliament ;  B,  a  voter  for  that  place,  pub- 
lished in  a  newspaper  statements  of  A  reflecting  on 
his  character : — ^Held,  that  the  fact  that  A  was  a 
candidate  and  B  a  voter,  did  not  bring  this  case 
within  the  rules  respecting  privileged  publications. 
Duftcombe  v.  DanieU,  8  C.  &  P.  222.  [Denman] 

Charges  made  by  a  rate-payer  against  the  consta- 
ble of  a  district,  at  a  meeting  of  rate-payers  met  to 
investigate  the  constable's  disposal  of  the  money  of 
the  inhabitants,  are  privileged  and  may  be  made  by 
letter,  if  the  rate-payer  be  prevented  from  attend- 
ing. The  party  alleging  such  letter  to  be  libellous, 
must  prove  the  absence  of  the  rate-payer  to  have 
been  wilfuL  Spencer  v.  AmerUm,  1  M.  &  R.  470. 
[Parke] 

The  Commons,  in  the  years  1835  and  1886, 
made  resolutions  that  parliamentary  papers  and 
reports,  printed  for  the  use  of  the  house,  should  be 
publicly  sold  by  their  printer;  and  afterwards  a 
report  from  the  Inspectors  of  Prisons  was  ordered 
to  be  printed : — Held,  that  if  this  report  contained 
a  libel  on  an  individual,  the  printer  of  the  House  of 
Commons,  who  sold  it,  was  liable  to  an  action,  and 
that  the  resolutions  of  the  house  did  not  render  this 
a  privileged  publication.  Stoekdaie  v.  Hansard,  7 
C&P.  731;  2M.&IL9.  [Denman] 

A  letter  from  a  son-in-law  to  his  mother-in-l&w 
volunteering  advice  respecting  her  proposed  mar- 
riage, and  containing  imputations  upon  the  person 
whom  she  was  about  to  marry,  is  a  privileged  com- 
munication, and  not  actionable  unless  malice  be 
shewn.  Todd  v.  Hawkine,  8  C.  &  P.  88 ;  2  M.  &  R. 
2a  [Alderson] 


(B)  Justification,  Sufficiency  of. 
[S^epost,  (C)  Pleadings  (e).] 

In  an  action  for  libel,  it  is  necessary  to  justify 
merely  that  which  is  substantial :  that  which  is  not 
so — that  upon  which  an  action  could  not  be  main- 
tained, need  not  be  justified. 

The  defendants  imputed  in  a  Manchester  news- 
paper, fraudulent  and  swindling  transactions  to 
the  plaintiff  in  that  town,  and  in  the  publica- 
tion they  also  referred  to  the  plaintiffs  making 
some  stay  (on  his  journey  to  Manchester)  at  Leeds, 
and  his  effecting  purchases  there.  In  an  action 
for  libel,  the  defendants  justified  as  to  what  was 
published  respecting  the  plaintiff  at  Manchester, 
but  were  silent  as  to  what  was  said  of  his  conduct 
at  Leeds.  Verdict  for  the  defendants  generally ;  on 
motion  that  it  should  be  entered  up  for  the  plaintlC 
as  to  that  part  of  the  publication  referring  to  his 
conduct  at  Leeds,  which  was  not  justified : — ^Held, 
that  as  the  allegations  referring  to  the  conduct  ef 
the  party  at  Le^s,  did  not  clearly  appear  to  be  of 
such  a  nature  as  would  support  an  action,  and  as 
those  referring  to  his  conduct  at  Manchester  were 
material,  a  justification  of  the  latter  alone  was  sufiii- 
cient  Clarke  v.  Tayhr,  5  Law  J.  Rep.  (n.8.)  C.P. 
235;  2  Bing.  N.C.  654:  3Sc.95. 

Where,  in  a  publication  charged  to  be  libellous, 
certain  facts  are  directly  stated,  and  then  an  infer- 
ence is  drawn,  which  iioeienoe  involves  a  new  &ct, 
and  conveys  another  imputation,  a  defendant  ought, 
in  a  plea  of  justification,  to  justify  that  inference  of 
fact ;  and  the  Judge  is  auti^orised  to  take  the  opi- 
nion of  the  jury  on  the  question,  whether  audi 
inference  is,  in  fkct,  justified.  Cooper  v.  Lawoon,  8 
LawJ.B«p.(N.8.)aB.9;  8Ad.&£.746;  1P.& 
D.  15. 

A  declaration  complained  that  defendant  published 
an  advertisement  in  a  newspaper,  stating  that  a 
capUu  had  issued  against  plaintiff,  and  that  it  had 
beien  impracticable  to  take  him,  and  offering  a  re- 
ward for  such  information  to  be  given  to  the  sheriff^s 
officer  as  would  enable  him  to  take  plaintiff;  innu- 
endo that  plaintiff  was  in  indigent  circumstances, 
incapable  of  paying  the  debt,  and  keeping  out  of  the 
way  to  avoid  bang  served  with  process.  Plea,  that 
a  eapiae  had  been  issued,  indorsied  for  bul,  and  de- 
livered to  the  sheriff;  that  defendant  had  kept  out 
of  the  way  to  avoid  being  taken ;  that  the  sheriff's 
officer  had  been  unable  to  take  him ;  and  that  de- 
fendant had  published  the  advertisement  at  the 
request  of  the  party  suing  out  the  writ,  within  four 
calendar  months  of  the  date  of  the  writ,  to  enable 
the  sheriff  and  his  officer  to  arrest : — Hdd,  a  justi- 
fication.    Lay  V.  Lauuon,  4  Ad.  &  &  795. 

To  an  action  for  libelling  plaintiffs  in  their  busi- 
ness of  sellers  of  medicines,  by  publishing  that  de- 
fendants had  crushed  the  hygeist  system  of  whole- 
sale poisoning  pursued  by  the  scamps  and  rascals, 
the  defendants  pleaded  and  proved  tlie  conviction  of 
two  of  the  vendors  of  plaintiflf  s  pills  for  man- 
slaughter : — Held,  that  the  plea  was  sufficient,  and 
sufficiently  proved,  though  it  did  not  justify  the 
words  tcampe  and  rascah,  and  though  one  of  the 
victims  died  notwithstanding  he  had  taken  fewer 
pills  than  the  vendor  recommended ;  it  appearing 
that  a  larger  number  would  only  have  accelerated 
his  death. — Held  also,  that  it  was  not  necessary  for 
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defendants  to  ehew  they  had  completely  crushed  the 
system.  Morrison  v.  Harmer,  3  Bing.  N.C.  759  ;  4 
Sc.624. 

(C)  Pleasinob. 

[See  Hughes  v.  Rees,  ante  (A).] 

(a)  Inducement, 

By  the  modem  rules  of  pleading  in  actions  for 
libel,  all  the  inducements  are  admitted  if  not  tra- 
versed. Pradletf  v.  Fradkjf,  8  C.&  P.  572.  [Abinger] 

(6)  Innuendos  and  txplanatory  Averments. 

The  defendant  wrote  a  letter  concerning  the  plain- 
tiff, who  was  a  g^ardener,  and  had  been  in  his  em- 
ployment, to  one  CAP,  who  had  hired  him  sub- 
sequently, which  letter  was  set  out  in  a  declaration 
for  libel,  with  innuendos,  in  this  manner :  "  Sir,  as 
I  believe  you  were  perfectly  aware  that  the  gardener 
whom  yon  are  employing  was  discharged  from  the 
service  of  Mrs.  NichoUs  and  myself  for  dishonesty, 
(meaning  that  the  plaintiff  had  been  guilty  of  dis- 
honesty and  nnlawrul  practices  in  his  busmess  and 
employment  of  a  gardener,)  and  I  have  reasons  to 
suppose  that  many  of  the  flowers  of  which  I  have 
been  robbed,  are  growing  upon  your  premises 
(thereby  meaning  tluit  the  plaintiff  had  been  guilty 
of  larceny,  and  had  stolen  from  the  defendant  certain 
plants,  roots,  and  flowers  of  the  defendant,  and  had 
disposed  of  them  unlawfully  to  the  said  CAP,  and 
unlawfully  placed  them  in  the  garden  of  the  said 
last-mentioned  person) ;  may  I  beg  to  know  when 
it  will  be  convenient  for  you  to  see  me"  : — Held, 
that  the  innuendos  were  not  too  larger  WUHams 
V.  Gardiner  (in  error),  5  Law  J.  Rep.  (n.s.)  Exoh. 
280;  1M.&W.245;  lT.&a578. 

An  article  in  a  magazine,  expressing  the  writer's 
sorrow  at  seeing  the  correspondence  between  the 
secretary  of  a  riulway  company  and  another  person 
published,  and  observing,  that  had  invention  been 
taxed  to  blast  the  character  and  throw  a  shade  over 
the  honour  of  the  company,  it  could  have  devised 
nothing  more  ef^tive  than  this  stupid  correspond- 
ence, and  still  more  stupid  publication ;  and  also 
imputing  trickery  and  deception,  and  the  caeeethee 
seribendit  and  scribbling  propensities,  to  the  secre- 
tary ;  and,  in  reference  to  an  ancswer  he  was  about 
to  put  in  in  Chancery,  reminding  him,  that  shuf- 
fiing  and  low  cunning  would  not  do  in  that  court :— • 
Held,  libellous  after  verdict,  in  an  action  by  ^  the 
secretary,  whete  the  declaration  merely  alleged  the 
object  and  intention  of  the  defendant  to  be  to  iigure 
him  in  his  character  of  secretary  to  the  company, 
but  did  not  contain  any  special  averments  or  innu- 
endoes. Robertson  v.  Wtflde,  7  Law  J.  Rep.  (n.8.) 
C.P.  106. 

**  Notice. — ^Any  person  giving  information  where 
any  property  may  be  found,  belonging  to  H.  Gom- 
pertz,  a  prisoner  in  the  King*s  Bench  prison,  but 
residing  within  the  rules  thereof,  at  3,  4,  and  5, 
Portland-place,  Borough -road,  shall  receive  5L  per 
cent  upon  the  goods  recovered,  for  their  trouble,  by 
applying  to  Mr.  Levy,  Fetter-lane,  Fleet-street;" 
(thereby  meaning,  that  the  plaintiff  had  been,  and 
was,  guilty  of  concealing  his  property  with  a  frau- 
dulent and  unlawful  intention): — Held,  that  the 
innuendo  was  too  large,  there  being  no  prefatory 
matter  to  shew  any  ground  for  inferring  the  impu- 


tation.  Oompertn  v.  Z«vy,  8  Law  J.  Rep.  (k.s.)  Q.B* 
5;  9Ad.&£.282;  1P.&D.214. 

Superfluous  averments  and  innuendoes,  in  libel, 
ought  not  to  be  struck  out  at  the  instance  of  the 
pliuntiff  at  Nisi  Prius.  Prudhomme  v.  Frazer^  1 M. 
&R.435.  [Denman] 

(c)  Pleas  of  Justification, 

In  an  action  for  libel,  the  defendant  justified  the 
publication  on  the  ground  of  reasonable  and  pro- 
bable cause,  and  set  forth  the  facts  and  circumstances 
amounting  to  such  cause: — Held,  that  such  plea 
was  ill,  inasmuch  as  it  contained  no  allegation  that 
the  defendant,  at  the  time  he  caused  the  charge  to 
be  made,  had  been  informed  of,  or  knew,  or  in  any 
manner  acted  on  those  facts  and  circumstances. 

Held,  also,  that  a  plea  justifying  a  publicatioo, 
which  stated  that  the  plaintiff  was  charged  befbre 
the  Lord  Mayor  with  having  fraudulently  obtained 
the  signature  of  a  youth,  under  twenty  years  of  age, 
to  two  blank  stsmped  bills,  with  intent  to  iigure  Uie 
good  name  <tf  the  plainti^  and  not  alleging  that  the 
accusation  was  founded  on  facts,  which  made  the 
charge  a  true  one,  or  that  the  publication  was  justi- 
fied by  the  occasion,  being  a  true,  iUll,  and  fkithful 
account  of  proceedings  in  a  court  of  justice,  was,  in 
consequence  of  such  omission,  ilL  Dekgai  v.  ffi^A- 
Icy,  6  Law  J.  Rep.  (]Ia)C.P.  337;  3  Bing.  N.C.  050; 
5Scl54. 

In  an  action  against  the  defendant,  for  a  libel 
published  in  a  newspaper,  alleged  to  be  ii^urious  to 
the  plaintiff  in  his  business  and  occupation  of  mas- 
ter mariner  and  ship-owner,  stating  that  his  ship 
was  unseaworthy,  and  not  fit  for  the  reception  of 
goods  and  passengers,  upon  an  intended  voyage  to 
Calcutta:  that  upon  her  last  voyage,  additional 
hands  were  obligai  to  be  procured,  to  enable  her  to 
complete  her  voyage,  and  that  she  was  sold  to  cer- 
tain Jews,  for  the  purpose  of  taking  out  convicts, 
— a  plea  to  the  whole  declaration,  justi^ing  all  the 
statements  in  the  libel,  'except  that  of  the  vessel 
being  sold  to  Jews  to  take  out  convicts,  was  held  to 
be  ill,  inasmuch  as  that  statement  was  libellous  and 
material.  Ingram  v.  Lawson,  8  Law  J.  Rep.  (m>s.) 
C.P.I;  5 Bing. N.C. 66;  6Sc.775. 

(D)  Evidence. 

(a)  In  general, 

In  an  action  for  a  libel  contained  in  a  newspaper, 
the  defendant  has  a  right  to  have  read,  as  part  of 
the  plaintiff's  case,  another  part  of  the  same  news- 
paper referred  to  in  the  libel  complained  o£  Tftom- 
ton  V.  Stephen,  2  M.  &  R.  46.  [Denmsn] 

In  an  action  for  a  libel  written  in  a  disguised 
band,  it  was  proposed  to  put  into  the  hands  of  the 
jury  a  book,  in  which  were  entries  which  a  witness 
swore  that  he  saw  the  defendant  make  at  the  time, 
in  order  that  the  jurv  might  compare  those  entries 
with  the  libel: — Held,  that  it  could  not  be  done,  the 
witness  having  stated  that  he  believed  the  libel  to 
be  in  the  handwriting  of  the  defendant,  although 
somewhat  disguised.  A  letter,  which  he  also  stated 
to  be  the  defendant's  letter,  but  not  disguised,  was 
oifored  in  evidence,  on  the  ground  that  it  referred 
to  some  of  the  subjects  mentioned  in  the  libel. 
It  was  objected  to,  on  the  ground  that  it  would 
have  the  same  effect,  and  was  evidently  offered  for 
the  same  purpose,  as  the  book  which  had  been  re- 
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jected : — Held,  that  the  letter  must  he  received  in 
evidence,  and,  being  once  in  evidence,  it  could  not 
be  withdrawn  from  the  consideration  of  the  jury. 
Waddington  v.  Cousins,  7  C.  &  P.  595.  [Denman] 

lu  an  action  for  libel,  the  rule  of  law  is  not  that 
if  the  plaintiff  relies  only  on  general  injury  to  his 
business,  he  may  shew,  by  witnesses,  the  general 
diminution  of  that  business,  because  the  law  as- 
sumes the  existence  of  a  general  injury ;  and  if  tbe 
plaintiff  seeks  specific  damages,  he  must  give  spe- 
cific evidence.  DelegaU  v.  HigfUey,  8  C.  &  P.  444. 
[Tindal] 

A  plea  of  justification  to  a  libel,  in  which  the 
defendant  justifies  on  the  ground  that  the  plaintiff 
was  guilty  of  bigamy,  requires  the  same  strictness 
of  proof  as  is  required  on  the  trial  of  an  indictment 
for  bigamy. 

If,  in  justifying  a  libel  that  the  plaintiff  was  guilty 
of  ''polygamy,'*  in  marrying  three  wives,  who  were 
all  living  at  the  same  time,  the  defendant  pleads 
that  the  plaintiff  was  gxiilty  of  **  polygamy"  in  mar- 
rying three  persons  named,  who  were  all  living  at 
the  same  time;  it  is  sufficient  proof  of  the  marriages 
to  shew  the  actual  marriages  as  to  two,  and  reputa- 
tion and  cohabitation  as  to  the  third,  because  if  by 
the  term  **  polygamy"  the  offence  of  bigamy  is 
meant,  the  substance  of  the  issue  is  made  out  by 
proof  of  the  two  marriages;  and  if  by  the  term 
^polygamy"  the  mere  facts  of  these  marriages  is 
meant,  as  distinct  from  the  crime  of  bigamy,  evi- 
dence of  reputation  and  cohabitation  is  receivable. 
WiUm^tt  V.  Harmer,  8  C.  &  P.  695.  [Denman] 

In  an  action  for  a  libel  which  imputed  that  the 
plain tifTs  house  was  opened  as  a  gaming-house, 
under  the  leadership  of  a  woman  of  notorious  cha- 
racter, the  plaintiff  alleged,  in  his  declaration,  that 
his  house  was  a  club  house,  and  that  divers  per- 
sons paid  annual  subscriptions.  The  payment  of 
subscriptions  was  denied  by  one  of  the  defendant's 
pleas;  and  evidence  was  given  that  a  book  was 
kept  for  subscribers'  nameft,  and  that  two  gentlemen 
wrote  their  names  in  this  book;  but  no  evidence  was 
given  of  the  payment  of  any  subscription : — Held, 
that  there  was  evidence  to  go  to  the  jury  in  support 
of  the  allegation  in  the  declaration. 

The  defendant  pleaded  several  pleas,  but  none  of 
them  at  all  referring  to  the  plaintifi''s  wife: — Held, 
that  the  plaintiff  could  not  go  into  evidence  to  shew 
that  his  wife  was  a  respectable  person,  as  on  these 
pleadings  she  must  be  taken  to  be  so. — Held,  also, 
that  tlie  plaintiff  could  not  go  into  evidence  to  shew 
that  his  wife  had  become  ill,  and  died  soon  after  the 
publication  of  the  libels.  Guy  v.  Gregory,  9  C.  &  P. 
584.  [Coleridge] 

In  an  action  for  libel  against  the  publisher  of  a 
magazine,  evidence  of  the  writer's  personal  malice 
i^amst  the  plaintiff  is  inadmissible.  Robertson  v. 
Wylde,2U.&R.l0l.  [Tindal] 

If,  in  an  action  for  libels,  in  which  two  distinct 
charges  were  made  against  the  plaintiff,  the  defen- 
dant justifies  the  libels  as  true,  and  at  the  trial  the 
plaintiff's  counsel  makes  a  full  opening  of  the  facts 
as  to  bo^  chafes,  but  goes  into  evidence  to  dis- 
prove the  pleas  as  to  the  first  charge  only,  he  will 
not  be  entitled  to  contradict  the  allegations  in  the 
pleas  as  to  the  second  charge  by  evidence  in  reply. 
In  opening  a  case  of  libel  relating  to  a  cheque,  in 
which  the  defendant  pleaded  a  justification  that  the 


imputations  of  the  Bbel  were  true,  the  pUintiff's 
counsel  made  a  full  opening  of  the  facts  as  to  the 
cheque,  which  he  stated  the  plaintiff  to  have  paid, 
but  adduced  no  evidence  on  Uiis  part  of  the  plain- 
tiff's case : — Held,  that  the  defendant's  counsel  was 
entitled  to  call  for  the  production  of  the  cheque,  on 
a  notice  to  produce,  without  shewing  that  it  was  in 
the  plaintiffs  possession  in  any  other  way  than  by 
the  opening  of  his  own  counsel ;  and  that  if  the 
cheque  was  not  produced,  secondary  evidence  was 
admissible.  Jhmcombe  ▼.  Daniell,  8  C.  &  P.  222. 
[Denman] 

(ft)  Proqf  f^  Publication, 

In  an  action  against  the  defendant,  for  a  libelloos 
publication,  certain  alterations  and  erasures  of  the 
more  libellous  parts,  by  the  printer,  do  not  exempt 
the  writer  from  consequences,  nor  throw  upon  the 
printer  the  blame  of  the  publication,  as  having  acted 
upon  his  own  responsibility. 

To  support  a  plea,  that  the  plaintiff  was  the 
aggressor,  and  caused  the  publication  complained 
o^  it  should  appear  that  his  conduct  was  sudi  as  to 
provoke  the  conduct  of  the  defendant,  and  that  the 
acts  complained  of  in  him,  w«re  at  least  antecedent 
to  those  of  the  defendant;  and  that  &e  libellous 
publications  imputed  to  the  plaintiff  should  bear 
some  relation  or  reference  to  those  ascribed  to  the 
defendant  TarpUy  v.  Blabey,  5  Law  J.  Rep.  (m.s.) 
C.P.  83 ;  2  Bing.  N.C.  437 ;  2  Sc.  642. 

The  MS.  of  certain  libels  was  deUvered  to  M  to 
print  He  printed  1,000  copies,  300  of  which  wen 
sent  to  H,  and  out  of  a  parcel  of  300,  tevenl  were 
delivered  to  J,  who  sang  one  of  them  in  public. 
None  of  the  identical  papers,  so  sung  from  by  J, 
were  produced,  but  a  paper  was  produ^d,  which  the 
witness  swore  to  be  similar  to  what  was  sung. 
Notice  had  been  given  to  produce  the  originals : — 
Held,  sufficient  evidence  to  go  to  the  jury,  of  a 
publication  both  by  M  and  H.  Johnson  v.  Hudson,  5 
Law  J.  Rep.  (n.s.)  K.B.  95. 

A  defendant,  in  an  action  of  libel,  in  mitigation 
of  damages  proposing  to  prove  a  provocation,  by  the 
publication  of  libels  by  the  plaintiff  in  newspj^ers, 
produced  single  copies  from  the  Stamp  Office,  and 
tlie  affidavits  there  filed  of  the  proprietorship: — 
Held,  that,  if  this  was  admissible  evidence  to  esta- 
blish that  the  plaintiff  was  the  publisher  of  the  par- 
ticular papers,  it  was  necessary  for  the  defendant  to 
go  further,  and  prove  that  other  papers  were  pub- 
lished, so  that  he  might  have  seen  them,  and  been 
thereby  provoked;  since  the  Court  could  not 
presume,  that,  because  one  was  published,  others 
were. 

The  printing  of  a  newspaper  does  not  of  itself 
raise  an  inference  of  publication.  Watts  y.  Prater, 
6  Law  J.  Rep.  (n.s.)  K.B.226;  7  Ad.  &  £.  223;  2 
N.  &  P.  157. 

If  a  letter  containing  a  libel  have  the  post  mark  on 
it,  that  is  primd  facie  evidence  of  its  having  been 
published.  Shipley  v.  Todhuuter,  7  C.  &  P.  68a 
[Tindal] 

Inaii  action  foralibel  contained  in  an  article  against 
church-rates,  written  by  the  defendant,  and  publish- 
ed in  the  T  S  newspaper,  the  manuscript  in  the 
handwriting  of  the  defendant,  addressed  '*  To  the 
Editor  of  the  T  S,"  and  sent  to  the  T  S  office,  isevi- 
dence  to  shew  that  the  defendant  intended  the  article 
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to  be  published  in  that  newspaper.  The  pluntifF 
may  siao,  for  the  same  purpose,  give  in  evidence 
haudbiUs  on  the  same  subject,  pubushed  by  the  de> 
fendant  about  the  same  time ;  and  to  shew  that  the 
libel  was  published  with  an  intent  to  injure  the  plain- 
tiff, evidence  may  be  given  that  one  of  the  handbills 
was  carried  backwards  and  forwards  before  his  door. 
Bond  V.  Douglas,  7  C.  &  P.  626.  [  Abinger] 

A  having  written  a  novel,  B  published  a  libel  on 
A  and  his  family,  in  the  form  of  a  critique  on  the 
novel,  for  which  A  beat  him.  B  brought  an  action 
for  the  assault,  and  A  a  cross- action  for  the  libel : — 
Held,  that  in  the  action  for  the  assault,  the  libel 
might  be  given  in  evidence  in  mitigation  of  dami^s, 
although  it  was  the  subject  of  another  action ;  but 
that  being  so,  the  defendant  ought  not  to  derive  much 
advantage  from  it  in  diminishing  the  damages. 

Held  also,  that  the  defendant  need  not  put  in  the 
novel  to  shew,  that  the  criticism  in  the  libel  was  un- 
fair ;  neither  could  the  plaintiff  give  the  novel  in 
evidence  to  shew  that  the  critique  was  a  fair  one : 
but  the  plaintiff^s  counsel  in  his  reply  might  assume, 
that  certain  passages  were  contained  in  the  work,  and 
argue  that  the  critique  was  not  unfair.  Frtaer  v. 
Berkeley,  7  C.  &  P.  621 ;  2  M.  &  R.  3.  [Abinger] 

(c)  Of  Malice, 

In  an  action  for  libel,  after  the  plaintiff  has  proved 
the  publicatiou  of  the  libel  in  one  newspaper,  evi- 
dence may  be  given  for  the  purpose  of  shewing 
malice,  that  the  defendant  went  to  the  editor  of 
another  newspaper,  and  procured  the  insertion  of 
the  libel  in  that  paper,  stating  that  he  had  got  it 
inserted  in  one  already;  and  the  circumstance  of 
there  being  a  count  in  the  declaration,  charging  the 
second  insertion  as  a  distinct  publication,  will  not 
make  any  difference  as  to  the  admissibility  of  the 
evidence.  Delegally.Higkley,  8  C.  &  P.  444.  [Tindal] 

(d)  In  Mitigation  <if  Damages. 

In  an  action  for  libel,  the  defendant  may  give 
evidence  of  provocation  in  mitigation  of  damages, 
and  may  for  that  purpose  shew,  that  the  plaintiff 
had  used  expressions  calculated  to  provoke  him, 
both  in  writing  and  verbally.  Tarpley  v.  Blaby,  7  C. 
&  P.  895.  [Tindal] 

In  an  action  for  a  libel,  the  defendant  may,  in 
mitigation  of  damages,  give  in  evidence  other  libels 
published  recently  before  by  the  plaintiff  of  the  de- 
fendant, with  a  view  of  shewing  a  provocation  by 
the  plaintiff;  and  a  witness  may  be  also  asked,  whe- 
ther the  plaintiff  has  not  previously  published  attacks 
on  the  defendant,  but  the  Judge  will  caution  the 
jury  not  to  consider  one  libel  as  at  all  like  a  setting 
off  against  the  other.  Watts  v.  Fraser,  7  C  &  P.  369 ; 
1M.&R.449.  [Denman] 

(£)    A  QVESTION  FOR  THE  JURT. 

In  an  action  for  libel,  the  Judge  is  not  bound,  as  a 
natter  of  law,  to  tell  the  jury  whether  the  publica- 
tion complained  of  is  a  libeJ,  though  he  may,  as  a 
matter  of  advice,  give  them  his  opinion  as  to  the 
nature  of  the  publication.  The  correct  course  is,  for 
the  Judge  to  give  the  jury  the  legal  definition  of  a 
libel,  and  then  refer  to  their  consideration  the  parti- 
eular  publication,  requiring  them  to  say,  whether  it 
falls  within  that  definition  or  not ;  and  if  they  are  of 
opinion  that  it  does,  then  whether  it  is  calculated  to 
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ii^ure  the  plaintiff's  character.  Parmiter  v.  Coupland^ 
9  Law  J.  Rep.  (n.s.)  Exch.  202 ;  6  M.  &  W.  105. 

On  the  issue  of  not  guilty,  in  an  action  of  libel, 
the  Judge  is  not  bound  to  direct  the  jury  whether, 
in  his  opinion,  the  matter  published  amounts  to  a 
libel  or  not,  but  may  leave  this  question  entirely  for 
their  decision.  BagUs  v.  Lawrence,  9  Law  J.  Rep. 
(n.s.)  as.  196 ;  llAd.&£.920;  3P.&D.526. 

In  an  action  for  libel,  the  declaration  stated,  that 
plaintiff  and  M  had  been  duly  convicted  of  con- 
spiring to  extort  money  from  C,  and  received  judg- 
ment; but  that  defendant  published  that  the  coun- 
sel, who  moved  for  judgment,  had  stated  plaintiff 
to  be  the  writer  of  a  letter,  which  was  in  fact 
written  by  M.  Issue  was  joined  on  a  plea  of  not 
guilty.  Plaintiff,  at  the  trial,  proved  the  publi- 
cation and  the  indictment  and  sentence,  the  letter 
being  set  out  in  the  indictment  as  an  overt  act  of 
the  conspiracy,  and  called  the  counsel  as  a  witness,  % 
who  deposed  Uiat  he  had  in  fact  made  the  statement : 
— Held,  that  on  this  evidence  it  was  properly  left 
to  the  jury  whether  the  publication  was  a  libel,  and 
the  jury  having  fbtmd  a  verdict  of  not  guilty,  that 
this  was  not  contrary  to  the  evidence.  StockdaleY. 
Tarte,  4  Ad.  &  £.  1016. 

(F)  Inporhation  and  Indictment. 

Mr.  Fox's  Libel  Bill  is  a  declaratory  act  merely, 
assimilating  prosecutions  for  libel  to  other  criminal 
cases.  Parmiter  v.  Coupland,  9  Law  J.  Rep.  (n.s.) 
Exch.202;  6M.&W.105. 

Indictment  for  libel:  defendantpleaded  guilty,  and 
entered  into  his  own  recognizance  to  appear  and 
receive  judgment  when  called  upon  to  do  so,  and  not 
to  be  called  upon  at  all  if  he  discontinued  to  publish 
libels  on  the  prosecutor.  The  Court  refused  to  pass 
judgment,  unless  the  prosecutor  produced  an  affida- 
vit stating  that  the  defendant  had  since  the  trial 
published  libels  respecting  him.  Regina  v.  RicharijL' 
«on,  8Dowl.P.C.  511. 

If  the  manuscript  of  a  libel  be  proved  to  be  in 
the  handwriting  of  the  defendant,  and  it  is  also 
proved  to  have  been  printed  and  published,  this  is 
evidence  to  go  to  the  jury  that  it  was  published  by 
the  defendant,  although  no  evidence  is  given  to 
shew,  that  ^e  printing  and  publication  were  by  the 
direction  of  the  defendant 

If  a  paper  published  by  the  defendant  has  a  direct 
tendency  to  cause  unlawful  meetings  and  disturb- 
ances, and  to  lead  to  a  violation  of  the  laws,  it  is  a 
seditious  libel ;  and  with  respect  to  the  intent,  every 
one  must  be  taken  to  intend  the  natural  consequences 
of  what  he  has  done. 

A  and  B  were  separately  indicted  for  publish- 
ing the  same  libel.  Both  indictments  contained 
the  same  prefatory  allegations.  A  was  tried  first, 
and  on  the  trial  of  B  such  of  the  witnesses  as  had 
been  also  examined  on  the  trial  of  A,  had  (by  con- 
sent) their  evidence  read  over  to  them  from  the 
Judge's  notes,  B  being  allowed  to  further  cross- exa- 
nine  them.  Regina  v.  Lovett,  9  C.  &  P.  462.  [Little- 
dale] 

Every  man  has  a  right  to  give  every  public  matter 
a  candid,  full,  and  free  discussion ;  but,  although  the 
people  have  a  right  to  discuss  any  grievances  they 
have  to  complain  of,  they  must  not  do  it  in  a  way 
to  excite  tumult ;  and,  if  a  party  publish  a  paper  on 
any  such  matter,  and  it  contain  no  more  than  a 
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calm  qniet  discussion,  allowing  something  for  a  little 
feeling  in  men's  minds,  that  will  be  no  libel ;  but 
If  the  paper  go  beyond  that,  and  be  calculated  to 
excite  tumult,  it  is  a  libel. 

A  defendant  was  tried  for  publishing  a  letter, 
purporting  to  be  the  resolutions  of  a  body  of  persons 
calling  themselves  the  General  Convention,  and  in 
one  part  of  it  stated,  that  an  outrage  had  been  com* 
mitted  on  the  people  of  Birmingham,  by  a  force 
"acting  under  the  authority  of  men,  who  when 
out  of  office  sanctioned  and  took  part  in  the  meetings 
of  the  people."  A  witness  for  the  Crown  stated  in 
his  cross-examination,  that  he  had  formerly  belong- 
ed to  the  Convention,  but  had  since  resigned,  and 
had  become  a  town  councillor  of  Birmingham :  it 
was  proposed  to  ask  him  further  in  cross-examina- 
tion, as  to  what  he  said  at  a  meeting  at  which  the 
Convention  was  agreed  on,  but  which  took  place 
nearly  a  year  before  the  publication  of  the  alleged 
libel : — Held,  that  this  could  not  be  done.  Regina  v. 
Collhit,  9  C.  &  P.  456.  [Littledale] 


LICENCE. 


[See  Di8TEBS8(D) — Frauds,  Statute  op  —  Inn- 
keeper— Patent.  ] 

Where  R,  in  possession  of  a  shop,  premises,  &c. 
for  the  sale  of  wine  and  spirits,  mortgaged  them, 
with  the  appurtenances,  licences,  &c.  to  theplaintifls, 
who,  upon  the  bankruptcy  of  the  mortgagor,  sold 
the  premises  in  question  and  paid  themselves  and 
another  mortgagee,  leaving  a  third  mortgage  credi- 
tor unpaid ;  but  the  licences,  being  then  suspended 
through  the  default  of  the  bankrupt,  were  not  put 
up  for  sale,  and  the  defendant,  the  assignee  of  the 
bankrupt,  sold  the  good- will  of  the  premises  and 
the  licences,  which,  by  an  arrangement  made  with 
the  revenue,  he  had  received : — Held,  that  the  plain- 
tifis  could  not  maintain  an  action  for  money  had 
and  received  for  the  sum  paid  for  the  licences  to  the 
defendant,  inasmuch  as  the  plaintiff's  interest  ceased 
altogether  upon  the  discharge  of  their  debt ;  and  the 
licences,  for  the  sale  of  which  they  sought  to  recover, 
were  not  the  licences  assigned  to  them  by  way  of 
mortgage,  which  were  forfeited,  but  fresh  licences 
obtained  by  the  defendant,  and  at  his  expense  and 
trouble. 

Are  licences  the  subject  of  assignment  by  way  of 
mortgage  ? — quare.  Manifold  v.  Morritf  8  Law  J.  Rep. 
(n.8.)C.P.218;  6  Bmg.  N.C.  420 ;  7  Sc  404. 

The  plaintiff  having  agreed  to  assign  an  hotel,  of 
which  he  was  the  proprietor,  and  the  wine,  beer,  and 
spirit  licences,  to  the  defendant,  it  was  discovered 
when  the  agreement  was  to  be  executed,  that  he  had 
omitted  to  renew  his  licences  at  the  previous  annual 
licensing  day,  whereupon  an  agreement  was  entered 
into  between  the  plaintiff  and  the  defendant,  that  the 
plaintiff  sliould  deposit  150/.  as  a  security  for  the 
taking  out  of  the  licences,  and  that  he  would  on  or 
before  the  16th  of  the  next  August,  take  or  cause  to 
be  taken  out  and  granted,  tlie  licences,  either  in  his 
own  name  or  in  that  of  the  defendant,  and  in  either 
case  would  transfer  them  to  the  defendant;  and 
further,  that  if  the  same  were  not  done,  so  that  the 
said  defendant  should  be  in  a  situation  fo  enjoy  the 
full  benefit  of  the  licences,  on  or  before  the  31st  of 
the  next  October,  then  and  in  such  case  the  said 


plaintiir  should  forfint  and  pay  to  the  said  defendant 
the  said  sum  of  150A,  and  if  the  licences  should  be 
procured  and  assigned,  and  the  defendant  should 
exert  himself,  and  be  put  to  any  expense  in  procuring, 
or  endeavouring  to  procure  the  same,  he  should  be 
entitled  to  be  paid  such  expense  out  of  the  150L ; 
and  if  the  licences  were  not  obtained  on  or  before 
the  3 1st  of  October,  the  plaintiiT  should  allow  the 
defendant  so  much  per  week,  as  a  remuneration  for 
the  loss  occasioned  by  not  obtaining  the  licences  by 
the  16th  of  August.  On  the  16th  of  August,  an 
application  was  made  by  the  plaintiff  for  licences  to 
the  Justices,  who  sent  for  the  defendant,  but.  In  con- 
sequence of  his  non-attendance,  the  licences  were 
not  granted,  the  Justices  stating,  that  they  would 
have  granted  them  had  he  attended.  The  licences 
were  obtained  in  November,  when  the  plaintiff  and 
defendant  both  attended  before  the  Justices.  In  sn 
action  under  the  Interpleader  Act,  to  tnr  the  right 
to  the  deposit, — ^HeM,  first,  that  the  plaintiff  wss 
entitled  to  recover,  as  the  obtaining  of  the  licences 
was  prevented  by  the  act  of  the  defendant,  in  not 
attending  before  die  Justices  on  the  16th  of  August 
Secondly,  that  the  case  was  not  one  of  the  tnmsfer 
of  a  licence,  within  section  11  of  9  Geo.  4,  o.  61,  which 
requires  a  previous  notice  of  an  application  for  that 
purpose  to  be  given  by  the  party  holding  the  licence ; 
out  of  the  granting  of  an  original  licence  under  sec- 
tion 14 ;  and  that  it  was  incumbent  on  the  defendant, 
and  not  on  the  plaintifi)  according  to  the  agree- 
ment, and  under  the  latter  section,  to  give  the  notice 
therein  required  of  the  intended  application. — 
Held,  also,  that  unless  it  was  clearly  proved  that 
no  notice  had  been  given,  the  Court  would  assume 
that  the  requisites  of  the  statute  had  been  complied 
with,  previous  to  the  application  on  the  16th  of 
August  Br  If  ant  v.  BeiUtiet  7  Law  J.  Rep.  (n.8.)  C  J*. 
78;  4Bing.N.C.264;  5Sc75L 

Under  a  plea  of  leave  and  licence  to  an  action  of 
trespass  for  taking  plaintiiTs  goods,  it  was  proved, 
that  plaintiff's  father  having  become  bankrupt, 
plaintiff,  upon  examination,  was  told  by  the  com- 
missioner, incorrectly,  that  the  goods  belonged  to 
his  father ;  whereupon  plaintiff  said  he  would  give 
them  up.  Defendant  was  present,  but  it  did  not 
appear  he  had  heard  what  the  commissioner  said, 
inie  ju^  having  been  directed  to  consider,  whether 
plaintiflr  s  consent  was  obtained  by  an  untrue  repre> 
sentation,  without  any  question  being  put  as  to  ths 
defendant's  participation  in  such  representation,  and 
a  verdict  having  been  found  for  the  plaintifl^  the 
Court  granted  a  new  trial.  Roper  v.  Harper^  4  Bing. 
N.C.  20 ;  5  Sc  250. 

To  a  plea  of  forty  or  twenty  years  enjoyment  of  a 
way,  a  licence,  if  it  cover  the  whole  time,  must  be 
pleaded. 

But  a  parol  or  other  licence,  given  and  acted  upon 
during  the  forty  or  twenty  years,  may  be  proved 
under  a  general  traverse  of  Sie  enjoyment  as  o/righi : 
and  this,  whether  such  licence  be  granted  for  a  single 
time  of  using,  or  for  a  definite  period.  Tickle  v. 
Broum,  5  Law  J.  Rep.  (n.s.)  K.B.  119;  4Ad.&£. 
869;  6N.&M.230. 

Certain  premises  had  been  inclosed  from  the 
Waste,  with  the  knowledge  of  the  lord,  ten  years  be- 
fore the  action  of  ejectment  was  brought  Three 
days  before  the  action  was  brought,  the  lessor  of 
the  plaintiff  broke  down  the  fences: — Held,  to  be  a 
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■ufficient  revocation  of  any  licence  which  could  be 
presumed    from    previous  acquiescence.      Doe  d. 
BeckY,  ^tfoiKn,  6  Ad.  &  £.  495 ;  aN.&P  660. 
MThere  a  sale  of  the  plaintiff's  goods  had  taken 

Slace  under  a  distress,  and  it  was  part  of  the  con- 
itions  of  sale,  to  which  the  plaintiff  assented,  that 
the  purchasers  might  leave  tlie  articles  purchased 
by  them  on  the  premises  until  a  certain  day,  and 
enter  in  the  meantime  to  remove  them  when  they 
thought  proper:  the  defendant  having  purchased 
goods,  and  left  them  accordingly : — Held,  that  this 
amounted  to  an  irrevocable  licence  from  the  plain- 
tiff and  was  a  justification,  on  the  plea  of  leave  and 
licence,  to  trespass  for  breaking  and  entering  a  close 
to  carry  them  away.  Wood  v.  Manletff  9  Law  J.  Rep. 
(N.8.)aB.27i  llAd.&E.34;  SP.&p.S. 

Where  a  distress  was  put  into  the  plaintiff's  pre- 
mises for  rent  on  the  13th,  and  on  the  fifth  day  after, 
the  18th,  the  plaintiff  entered  into  an  agreement, 
whereby,  in  consideration  of  the  landlord  giving  her 
the  furniture  distrained  for  rent,  she  undertook  to 
give  possession  of  the  premises  on  or  before  one 
week  from  the  date  thereof,  that  is,  by  the  25th: — 
Held,  that  such  agreement  amounted  to  leave  and 
licence,  which  covered  the  alleged  trespasses  of 
breaking  and  entering,  stopping  chimnies,  taking 
keys,  &e.,  committed  after  the  25th. — Held  also,  that 
such  licence  being  acted  upon  by  the  plaintiff's 
telling  some  of  the  furniture,  and  allowing  the  new 
tenant  to  work  in  the  garden,  and  being  also  coupled 
with  an  interest,  was  not  revocable ;  or  at  all  events, 
that  such  revocation,  if  relied  on,  should  have  been 
pleaded.  Felthamv.  Cartwright,  9  Law  J.  Rep.  (k.s.) 
C.P.  67. 

A  parol  Hcenee  from  A  to  B,  to  enjoy  an  ease- 
ment upon  A' 8  land,  is  countermandable  at  any 
time  whilst  it  remains  executory.  If  A  conveys  the 
land  to  another,  the  licence  is  determined  at  once, 
and  without  notice  to  B,  who  becomes  a  trespasser 
if  he  afterwards  enter  upon  it  Wallis  v.  Hmriton, 
8  Law  J.  Rep.  (v.s.)  Exch.  44 ;  4  M.  &  W.  538. 


LIEN. 

[See  Bankhuptct — Contract,  Construction  — 
Innkekper — Stoppage  in  Transitu — Vendor 
and  pvrchaser.] 

1.  jtT  LAW. 

2.  IN  EQUITY, 


1.  AT  LAW, 

In  trover  against  the  defendants,  proprietors  of  a 
scribbling  mill,  for  the  value  of  oil,  dye- wares,  dye- 
pan,  &c.,  the  goods  of  a  bankrupt,  the  defendants 
claimed  a  lien  for  their  general  balance,  by  virtue 
of  a  notice  fixed  in  the  mill,  in  these  words  : — **  All 
goods  on  hand  subject  to  alien  for  general  balance :" 
— Held,  that  such  notice  did  not  comprehend  the 
goods  for  which  the  action  was  brought ;  that  it  was 
eonfined  to  those  goods  which  were  sent  to  the  mill 
to  be  manufactured,  upon  which  defendants  ex- 
pended money  and  employed  labour ;  consequently, 
that  the  plainti&  were  entitled  to  recover.  Compt- 
ton  or  Cumptton  v.  Haigh,  5  Law  J.  Rep.  (n.s.)  C.P. 
99 ;  2  Ring.  N.C.  4'(9 ;  2  Sc.  684. 

A  custom  for  all  public  warehouse-keepers  in  the 
city  of  London  to  have  a  general  lien  upon  all  goods 


from  time  to  time  housed  or  remaining  in  their 
warehouses,  for  and  in  the  name  of  the  merchants  or 
other  persons  by  whom  such  public  warehouse- 
keepers  are  retained  or  employed,  for  all  monies  or 
any  balance  thereof,  due  from  such  merchants  or 
other  persons  to  such  public  warehouse- keepers,  for 
or  on  account  of  advances  or  expenses  which  such 
public  warehouse-keepers  s^hould  have  made  or  been 
put  to,  in  or  about  the  paying  of  duties  or  of  cus- 
toms, on  goods  consigned  to  them  from  abroad,  or 
the  payment  of  freight  and  other  charges  for  the 
conveyance  of  such  goods  to  the  port  of  London,  or 
the  entering,  landing,  and  warehousingof  such  goods, 
is  bad  in  Uw ;  and,  therefore,  after  verdict  for  the 
defendants,  on  a  plea  stating  such  a  custom,  judg- 
ment non  obstante  veredicto  may  be  entered  for  the 
plaintiff.  Leuckhart  v.  Cooper,  6  Law  J.  Rep.  (n.s.) 
C.P.  131 ;  3  Ring.  N.C.  99  ;  3  Se.  521. 

The  commissioners  under  the  3  &  4  Will.  4,  c.  7^ 
have  alien  for  their  fees  upon  the  deeds  which  come 
into  their  possession  in  the  performance  of  their 
duty.  But  one  commissioner,  having  been  paid 
his  own  fees,  cannot  retain  deeds  for  the  fees  of 
another,  unless  authorised  by  that  other  to  do  so. 
Ex  parte  Groves,  6  Law  J.  Rep.  (n.s.)  C.P.  30 ;  3 
Bing.  N.C.  304;  3Sc.  671;  5  Dowl.  P.C.  355. 

Before  and  during  the  shipment  of  a  certain  cargo 
of  oats  from  Waterford  to  Bristol,  C,  at  the  former 
place,  wrote  to  the  plaintiff  at  the  latter,  several  let- 
lers  expressive  of  an  intention  to  consign  him  such 
a  cargo,  and  drew  upon  him  in  advance.  At  the 
same  time  he  sent  him  the  necessary  particulars, 
such  as  the  names  of  the  vessel  and  its  master,  with 
a  description  of  the  cargo,  &c,  in  order  that  the 
plaintiff  might  insure  the  vessel,  which  he  aceord- 
mgly  did.  When  the  shipment  was  complete,  C 
addressed  a  letter  to  H,  inclosing  the  bill  of  lading, 
and  directing  him  to  sell  the  cargo  on  his,  C's,  ac- 
count H,  in  ignorance  of  what  had  taken  place, 
forwarded  the  bill  of  lading  to  plaintiff,  with  a  re- 
quest to  sell  the  oats  for  him.  The  plaintiff  took 
possession  under  the  bill  of  lading,  and  claiming  to 
hold  them  as  of  his  own  right  Afterwards  the  goods 
were  seised  under  a  customary  process  of  attach- 
ment, issued  by  the  defendant  against  C.  An  ac- 
tion of  trespass  having  been  brought, — Held,  that 
the  plaintiff  was  properly  nonsuited,  as  he  had 
neither  a  property  in  the  goods,  nor  any  right  of 
lien  upon  them.  Bruce  v.  Wait,  7  Law  J.  Rep.  (n.8.  ) 
£xeh.l7;  3M.&W.15. 

A  sent  a  mare  to  B,  a  farmer,  to  be  covered  by  a 
stallion  belonging  to  him.  The  contrast  and  its 
performance  both  took  place  on  a  Sunday.  B  after- 
wards detained  the  mare,  and  refused  to  deliver  her 
up,  unless  paid  as  well  the  fees  due  upon  thai  oc- 
casion, as  a  certain  sum  claimed  upon  their  general 
account:— Held,  first,  that  B  was  entitled  to  a  lien 
for  the  fees ;  secondly,  that  such  a  contract  was  not 
void  within  statute  29  Car.  2,  c  7.  s.  1,  it  not  being 
one  made  by  B  in  the  exercise  of  his  ordinary  trade ; 
thirdly,  that  even  if  it  were  void,  the  contract  hav- 
ing been  executed,  the  lien  attached  ;  fourthly,  that 
the  claim  made  by  B  to  retain  the  mare  in  respect 
of  two  sums,  for  one  of  which  the  Hen  could  not  be 
supported,  was  not  a  waiver  of  his  lien  as  to  the 
other  sum,  and  did  not  dispense  with  the  necessity 
of  a  tender  of  that  sum.  Scarfe  v.  Morgan,  7  Law  J. 
Rep.  (n.s.)  Exch.  324 ;  4  M.  &  W.  270. 
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An  agister  of  cattle  has  no  Hen  at  common  law. 

Qiutref  as  to  the  form  of  plea  under  which  a  de» 
fendant  may  set  np  a  lien  by  law.  Jaektan  y.  Cam- 
ASM,  8  Law  J.  Rep.  (n.8.)  Exch.  265 ;  5  M.  &  W.  342. 

A  town  agent  of  an  attorney  has  a  lien  npon  the 
money  receired  in  the  particular  cause,  and  upon 
the  papers  in  the  particular  cause,  for  the  amount 
due  to  him  by  the  attorney  for  the  agency  bill  in 
that  particular  cause  only,  and  he  has  this  lien 
against  all  the  world ;  and,  if  he  has  had  no  pay- 
ment made  to  him  specifically  on  account  of  this 
cause,  is  entitled  to  this  lien  until  his  agency  bill  in 
the  particular  cause  is  satisfied. 

If  the  agent  has  parted  with  the  possession  of  the 
papers  by  his  own  act,  though  bv  mistake,  his  lien 
is  at  an  end ;  but  if  the  papers  did  not  get  lawfully 
out  of  his  possession,  his  lien  continues,  and  he  may 
maintain  trorer  for  them.  Dicas  t.  Stoeklev,  7  C.  & 
P.  587.  [Littledale] 

An  innkeeper  has  no  lien  on  a  horse  placed  in 
his  stable  for  the  amount  of  its  keep,  unless  it  be 
placed  there  by  a  guest. 

If  a  person  is  stopped  with  a  horse  under  suspi- 
cious circumstances,  and  the  horse  be  placed  at  an 
inn  by  the  police,  the  innkeeper  has  no  lien  on  the 
horse  for  its  keep ;  and  if  an  auctioneer,  by  the  direc- 
tion of  the  innkeeper,  sell  the  horse  for  its  keep,  he 
is  liable  to  be  sued  in  trover  by  the  owner  of  the 
horse.    Bimu  v.  Pigot,  9  C.  &  P.  208.  [Parke] 

2.   IS  EQUITY. 

[AumtfAow  ▼.  ffoUier,  3  Dig.  Law  J.  328;  7 
Sim.  3.] 

A  clerk  in  court  has  a  lien  upon  the  fund  in 
court,  and  also  upon  the  decree  and  other  documents 
in  the  cause,  in  respect  of  his  fees  and  disburse- 
ments, notwithstanding  the  client  has  paid  the  soli- 
citor in  the  cause  the  amount  of  those  fees  and  dis- 
bursements. Potter  ▼.  BifaSty  6  Law  J.  Rep.  (n.s.) 
Ex.Eq.3>;  2y.&C.  113. 

A  wife  in  extremis^  and  having  just  been  delivered 
of  a  child,  appointed  by  will  real  property  to  her 
husband  in  fee.  Afler  her  death,  the  husband  gave 
his  bend  for  securing  3,0001  to  the  in£uit,  which 
bond  recited,  that  he  had  upon  the  execution  of  the 
will  given  his  wife  an  assurance  that  he  would 
make  provision  for  the  child : — Held,  that  the  3,0001 
was  a  lien  on  the  estate.  Ex  parte  Atkhu,  2  Y.  &  C. 
£36. 

A  and  B  being  partners,  A  retired  and  assigned 
all  the  partnership  realty  and  personalty  to  B,  who 
was  to  pay  the  partnership  debts,  especially  a  trust 
debt  of  2,0001  Afterwards  A  assigned  to  B  other 
real  estates,  and  mortgaged  his  separate  property, 
to  insure  payment  of  the  2,0001  A  died,  and  B 
filed  a  bill  against  A*s  representatives  for  an  account, 
under  which  it  was  arranged,  that  the  sum  due  to 
B  should  be  taken  at  3,0001  and  a  certain  convey- 
ance executed.  The  3,0001  was  paid,  and  the  convey- 
ance executed.  B  became  bankrupt,  and  the  par- 
ties entitled  to  the  2,0001  filed  a  bill  against  the 
representatives  of  A  for  that  sum.  The  represen- 
tatives now  claimed  a  lien  on  the  partnership  assets 
and  the  separate  property  for  2,0001 : — Held,  that 
no  such  lien  existed.  Ex  poarte  Ruseell  re  James,  3 
M.&A.192. 


LIGHTS. 

[See 

To  sustain  an  action  on  the  caae  for  daikemng 
the  plaintiff's  windows,  it  is  not  snflcient  that  a 
ray  or  two  of  light  should  be  obstructed.  Hie  ques- 
tion is,  whether,  in  consequence  of  the  obstruction, 
the  plaintiff  has  less  light  than  before  to  so  eonsi- 
derable  a  degree  as  to  injure  the  plaintiff's  property 
in  point  of  value.  PringU  ▼.  Wemkam,  7  C.  &  P.  377. 
[Denman] 

To  support  an  action  for  obstructing  lights,  the 
plaintiff  must  shew  that  there  was  such  a  diminu- 
tion of  light  and  air  as  makes  his  premises  less  fit 
for  occupation. 

If  the  light  of  the  plaintiff's  windows  is  obstnicted 
by  the  defendant  building  on  a  party  wall,  half  of 
which  belongs  to  the  plaintiff  and  half  to  the  defen- 
dant, the  plaintiff  may  maintain  either  trespass  or 
case. 

The  Building  Act  does  not  protect  persons  from 
actions  for  injuries  arising  firom  the  collateral  con- 
sequences of  their  building,  such  as  obstructing 
lights.     WeU*  V.  Ody,  7  C.  &  P.  410.  [Paike] 


LIGHTHOUSES. 

Lighthouses  and  sea  marks  vested  in  the  Trinity 
House,  and  other  provisions  made  for  their  regula- 
tion by  6  &  7  Wni  4,  c.  79 ;  14  Law  J.  Stat  190. 


LIMITATION,  STATUTES  OF. 

[See  Account  statsd,  Evidence — ^Asvsbss  Pos- 
session— Ejectment,  Where  nudntainable.] 

(A)  Where  available. 

(B)  Computation  of  Tims. 

(C)  Promise    or  Acenowlsdgmext   in 

Bar. 

(D)  Part  Payment. 
(£)  Pleaoinob. 


(A)  Where  available. 

In  1826,  two  promissory  notes  gpven  by  the  de- 
fendant to  the  plaintiff,  in  part  liquidation  of  a  prior 
debt,  became  due,  but  were  not  paid.  In  1827,  an 
arrangement  was  entered  into  between  the  parties, 
the  terms  of  which  were  contained  in  a  letter,  written 
by  the  defendant  to  C  his  agent,  to  the  following 
effect : — *'  I  have  to  request  you  will  accept  my 
draft  for  2451  17c.,  at  four  months  date,  in  Messrs. 
R  &  Co.'s  (the  plaintiffs)  favour,  and  further,  pay 
them  out  of  my  salary,  as  His  Majesty's  agent  and 
Consul  General  at  Madeira,  (which  as  my  duly  au- 
thorized attorney,  you  are  entitled  to  receive  at  the 
Foreign  Office,)  the  sum  of  3001  annually,  commenc- 
ing the  30th  of  September  1828,  until  by  such  annual 
payments,  together  with  the  remittances  of  the  pro- 
ceeds of  wine  at  Calcutta,  (which  Messrs.  R  &  Ca 
are  authorized  by  their  agents  at  that  place  to  sell  for 
my  account,)  the  remaining  balance  of  2,0001  shall 
be  discharged,  and  for  which  they  hold  my  overdue 
acceptances.*'  C's  acceptance  of  the  bill  for  2451 
1 7c.  was  accordingly  taken  by  the  plaintifis,  and  the 
annual  salary  of  the  defendant  was  also  received  by 
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them  till  September  1830,  when  the  payment  of  it 
was  withheld.  Certain  remittances  on  account  of 
the  wines  mentioned  in  the  letter  were  also  made  to 
them  in  the  meanwhile,  the  last  of  which  consisted 
of  a  bill  dated  September  1829,  payable  six  months 
after  sig^ht,  which  the  plaintiffs  received  in  March 
1830,  from  F,  their  agent  at  Calcutta.  The  plain- 
tiffs having  brought  an  action  in  June  1836, — Held, 
that  upon  the  breach  of  the  agreement  of  1827, 
which  occurred  in  September  1830,  by  non-payment 
of  defendant's  annual  salary,  a  new  right  of  action 
arose  in  respect  of  the  promissory  notes  due  in 
1826,  and  still  held  by  the  plaintilis^  and  that  in 
such  action,  the  plaintiffs  might  properly  declare 
upon  the  promissory  notes,  and  not  upon  the  special 
agreement  of  1827. 

Held  also,  per  Lord  Abinger,  C.  B.,  (Parke,  B. 
dttlntanief)  that  the  plaintiffs  might  recover  on  the 
common  count  upon  an  account  stated,  inasmuch 
as  though  the  accounting  was  in  1827,  yet  the  right 
of  action  in  respect  of  it  did  not  accrue  till  Sep- 
tember 1830.  Irving  v.  Feitchf  7  Law  J.  Rep.  (n.s.) 
£xch.2^;  3M.&W.90. 

A  having  a  cause  of  action  against  B,  in  1829,  B 
died  in  1830,  A  not  having  commenced  any  action 
against  him.  In  1835,  letters  of  administration, 
with  the  will  annexed  of  B,  were  granted  to  C,  and 
in  the  same  year  A  brought  his  action  against  C  for 
the  debt  of  B : — Held,  that  he  was  barred  by  a  plea 
of  the  Statute  of  Limitations,  and  that  he  was  not 
entitled  to  deduct  from  the  six  years  the  time  be- 
tween the  death  of  B  and  the  grianting  of  adminis- 
tration to  C.  Rhodesv.  SmethurMt,  7  Law  J.  Rep.  (n.8.) 
Exch.273;  4M.&W.42. 

By  the  15th  section  of  3  &  4  Will.  4,  c.  27,  where 
the  possession  was  not  adverse  at  the  time  of  passing 
the  act,  a  party  claiming  has  five  years  from  the 
passing  of  the  act  within  which  to  bring  his  action : 
— Held,  that  where  the  party  claiming  proved  a 
mortgage  deed,  and  that  he  was  the  heir  of  the  mort- 
gagee, and  a  parol  acknowledgment  by  the  defen- 
dant, that  the  mortgage  was  unsatisfied,  he  was 
(upon  the  question  being  left  to  the  jury,  whether 
it  had  been  satisfied,  which  they  found  in  the  nega- 
tive,) entitled  to  recQver,  although  no  proof  was 
given  of  the  commencement  of  the  holding  by  the 
defendant  under  the  deed,  or  of  any  payment  of 
interest  or  rent  within  twenty  years. 

Qiufre — ^whether  the  2nd  section,  which  requires 
an  action  to  be  brought  within  twenty  years  after 
the  right  accrued,  applies  to  a  mortgagee.  Doed. 
Jane*  v.  WiUiams,  6  Law  J.  Rep.  (n.s.)  K.B.  231 ;  5 
Ad.&£.291. 

In  covenant  by  mortgagees  in  possession  for  ar- 
rears of  rent  due  under  an  indenture  of  demise  for  a 
term  of  years : — Held,  that  a  plea  alleging  that  the 
sum  sought  to  be  recovered  did  not,  nor  did  any  part 
thereof,  become  due  at  any  time  within  six  years 
next  before  the  commencement  of  the  suit,  was  bad 
upon  demurrer,  inasmuch  as  the  42nd  section  of 
3  &  4  WilL  4,  c.  27,  limiting  the  recovery  of  arrears 
of  rent,  or  of  interest  in  respect  of  any  sum  of  money 
charged  upon  or  payable  out  of  any  land  or  rent,  or 
any  damages  in  respect  of  such  arrears  of  rent,  to 
within  six  years  next  after  the  same  respectively 
shall  have  become  due,  is  pro  tanto  repealed  by  the 
8rd  section  of  3  &  4  WilL  4,  c.  42,  which  enJicts, 
"  That  all  actions  of  debt  for  rent  upon  an  indenture 


of  demise,  all  actions  of  covenant,  8cc.  shall  be  com- 
menced within  ten  years  after  the  termination  of 
the  present  session,  or  twenty  years  after  the  cause 
of  such  action  or  suit." 

Qwere — whether  the  provisions  of  the  3  &  4 
Will.  4,  c.  27,  refer  to  conventional  rents  created  by 
agreement  between  landlord  and  tenant?  Semble, 
that  they  were  intended  to  apply  only  to  charges 
and  incumbrances  upon  the  land.  Paget  v.  Foleif, 
5  Law  J.  Rep.  (n.s.)  C.P.  258 ;  2  Bing.  N.C.  679 ;  3 
Sc.  120. 

In  a  writ  of  right,  when  the  demandant  counts 
upon  the  seisin  of  his  ancestor,  by  his  taking  the 
esplees,  &c.  though  it  is  not  actually  necessary  to 
allege  that  such  seisin,  in  fact,  was  within  sixty 
years  next  before  the  teste  of  the  writ,  yet  there  must 
be  something  on  the  face  of  the  count,  from  which 
the  Court  may  infer  judicially  that  the  seisin  was 
within  such  time. 

When  the  ancestor,  from  whom  title  is  deduced, 
converts  himself  (for  the  uses  of  his  marriage  settle- 
ment) into  a  tenant  for  life,  with  remainder  to  his 
issue  male  in  tail,  and  on  failure  thereof,  the  rever- 
sion to  himself  and  his  heirs,  and  the  heir  of  the 
settlor  is  kept  out  of  possession,  his  remedy  is  by 
writ  of  formedon  in  tbe  reverter,  not  by  writ  of 
right;  and  such  writ  should  be  sued  out,  by  the 
21  Jac.  1,  c  16,  within  twenty  years  next  after  the 
title  and  cause*of  action  first  descended.  Dwntday 
demandantj  Hughes  teiumt,  6  Law  J.  Rep.  (n.s.)  C.P. 
121:3  Bing.  N.C.  439 }  4  Sc.  209. 

A  distress  for  tbe  arrears  of  an  annuity,  created 
by  will,  must  be  made  within  twenty  years  next 
after  the  right  of  the  party  distraining  first  accrued, 
according  to  the  2nd  section  of  the  3  &  4  Will.  4,  c  27, 
that  section  not  being  qualified  or  controuled  by  the 
8rd  section;  and  the  cases  specified  in  the  latter 
section  being  put  merely  as  instances  of  doubt  and 
difficulty,  not  excluding  cases  not  mentioned  in  such 
enumeration  from  the  operation  of  the  2nd  section. 

Though  the  defendant,  in  his  replication  to  the 
plea  in  bar  to  the  avowry,  abridges  the  amount  of 
the  arrears,  for  which  he  has  distrained  and  avowed, 
from  twenty-nine  years  to  nineteen  years  and  a  half, 
such  abridgment  will  not  avail  him,  as  it  has  no 
bearing  on  the  fact,  appearing  from  the  record,  that 
no  distress  was  made  for  twenty-nine  years  after  the 
right  to  distrain  first  accruecL  James  v.  Salter,  6 
LawJ. Rep. (n.s.) C.P.  171;  3 Bing. N.C. 644;  4Sc 
168;  5Dowl.P.C.496. 

In  an  action  of  debt  for  a  rent-charge,  arrears  may 
be  recovered  within  twenty  years,  such  an  action 
falling  within  the  provisions  of  3  &  4  Will.  4,  c.  42, 
s.  3.  Slrachan  v.  Thomas,  9  Law  J.  Rep.  (n.s.)  Q.B. 
397 :  12  Ad.  &  E.  536 ;  4  P.  &  D.  229. 

In  1757,  W  H  being  seised  in  fee  of  certain  pre- 
mises, devised  to  each  of  his  four  daughters  one 
undivided  fourth  part  for  life,  with  remainder  to  all 
their  sons  and  daughters,  and  their  respective  heirs, 
to  take  as  tenants  in  common.  Margaret  T,  one  of 
the  daughters,  had  issue  Daniel,  Margaret,  and 
Anne.  In  1799,  all  the  parties  then  alive,  who 
claimed  under  the  will  of  W  H,  with  the  exception 
of  Margaret  and  Anne,  the  daughters  of  Margaret  T, 
conveyed  their  interests  in  the  premises  to  two  parties, 
under  whom  the  present  defendant  claimed.  The 
purchaser,  in  June  1839,  entered  into  possession  of 
aU  the  premises,  including  the  two- thirds,  which  had 
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not  heen  eonveyed  by  Margaret  and  Aime,  and  for 
the  recovery  of  which  this  action  was  brought 
Daniel  T,  the  brother  of  Margaret  and  Anne,  out* 
lived  both  bin  sisters,  and  claimed  the  two  undivided 
thirds  of  the  undivided  fourth  part,  as  heir-at-law 
H  them.  By  his  will,  dated  the  2l8t  January  1885, 
he  devised  to  George  Jackson  all  his  real  estates, 
and  also,  as  far  as  he  lawfully  could,  the  two  undi- 
vided thirds  in  question,  which  he  was  then  seeking 
to  recover  from  the  present  defendant  He  died  on 
the  5th  of  February  1885,  leaving  the  lessor  of  die 
nlaintifl^  John  Taylerson,  his  eldest  son  and  heir-at- 
law.  The  ejectment  was  brought  in  1896.  No 
ouster  was  proved  at  the  trial,  or  appeared  to  have 
been  admitted  by  the  consent  rule.  It  was  ruled, 
at  the  trial,  without  exception  being  taken,  that  the 
possession  of  the  defendant,  and  those  through 
whom  he  claimed,  was  not  adverse  to  Daniel  T,  and 
those  through  whom  he  claimed: — Held,  upon  a 
bill  of  exceptions  to  the  ruling  of  the  learned  Judge, 
first,  that  the  lessor  of  the  plaintiff  and  the  defen- 
dant being  tenants  in  common,  and  no  ouster  having 
been  proved  or  admitted,  their  rights  would  not  be 
barred  by  the  2nd  section  of  8  &  4  Will.  4,  c  27,  taken 
aUnu,  Secondly,  that  as  by  the  2nd,  8th,  and  12th 
sections,  the  possession  of  the  defendant,  and  those 
under  whom  he  claimed,  was  not  the  possession  of 
the  lessor  of  the  plaintiff,  and  those  under  whom  he 
claimed,  the  right  of  entry  of  the  lessor  of  the  plain- 
tiff, or  diose  through  whom  he  claimed,  accrued  in 
1799,  and  consequently,  under  these  sections,  the 
latter  would  be  barred.  Thirdly,  that  by  the  2nd, 
12th,  and  16th  sections  taken  together,  the  lessor  of 
the  plaintiff  was  restored  to  his  right  to  bring  his 
action:  for  the  1 5th  section  being  retrospective,  and 
no  adverse  possession  having  been  proved,  and  no 
exception  taken  to  the  ruling  of  the  learned  Judge 
that  it  was  not  proved,  the  lessor  of  the  plaintiff  had 
five  years  after  the  oommeneement  of  the  act  to 
bring  his  action,  and  consequently  under  thou 
sections  would  have  been  in  time.  &ut  the  Court 
held,  fourthly,  that  neither  at  common  law,  nor  by 
the  operation  of  the  8  &  4  Will.  4,  c.  27,  was  there 
such  a  disseisin  or  divesting  of  the  fi-eehold,  as  took 
from  Daniel  T  the  power  of  devising  the  land ;  and 
that  as  he  had  devised  it  before  the  lessor  of  the 
plaintiff's  title  accrued,  the  latter  waa  barred.  Hie 
judgment  below  was  reversed.  Culley  v.  Doe  d.  TViy- 
lerMon,  9  Law  J.  Rep.  (m.8.)  O-B.  288 ;  11  Ad.  &  £. 
1008;  8P.&D.589. 

A,  in  the  year  1819,  agreed  to  purchase  lands  of 
B,  for  670/.,  and  paid  a  deposit  of  \0i.  The  agree- 
ment did  not  contain  any  stipulation  that  A  should 
be  let  into  possession,  but,  in  &ct,  he  was  so,  at 
Michaelmas,  in  the  year  1819.  A  continued  in  pos- 
session, and  neither  paid  any  more  of  the  purchase- 
money,  nor  any  rent  or  interest;  and  in  1822,  A  cut 
down  timber,  and  in  Easter  term,  5  Geo.  4,  levied 
a  fine  with  proclamations,  and  mortgaged  the  pro- 
perty, and  sifter  that  died,  leaving  the  property  sub- 
ject to  the  mortgage  to  lus  daughters : — Held,  Uiat 
these  facts  were  no  bar  to  B  in  ejectment,  brought 
within  twenty  years  after  Michaelmas  1839,  as  A, 
coming  in  under  an  intended  purchase,  was  in  equity 
the  owner  of  the  land,  with  a  liability  to  pay  the  pur- 
chase-money, and  his  cutting  trees  was  consistent 
with  his  holding  in  that  character,  and  not  adversely 
to  the  righta  of  the  vendor,  to  whom  at  law  he  was 


tenant  at  will.  Doe  d.  Cowtelt  v.  C^serton,  9  C.  &  F. 
112.  [Alderaon] 

A  residue  is  a  legacy  within  the  meaning  of  die 
8  &  4  WilL  4,  c.  27,  s.  40.  Prior  v.  Horniblow,  2  Y. 
fr  C.  2oa 

Turnpike  tolls  are  not  *'  land,"  within  the  mean- 
ing of  8  &  4  Will.  4,  c  27,  and  a  mortgagee  of  them 
may  recover  arrears  of  interest  for  a  longer  period 
back  than  six  years.  MelliMh  v.  Brooks,  9  Law  J. 
Rep.  (v.s.)  Ch.  862. 

The  limiution  in  statute  8  Se  4  Will  4,  c.  27, 
s.  40,  of  actions,  suits,  and  proceedings,  for  *'•  any 
legacy,"  to  a  time  within  twenty  years  next  after  a 
present  right  to  receive  the  same  shall  have  aecrucd 
to  some  person  capable  of  giving  a  discharge  for  or 
release  for  the  same,  applies  to  a  legacy  out  of  per- 
sonal estate.  Sheppard  v.  Duke,  8  Law  J.  Rep.  (v.s.) 
Ch.228;  9  Sim.  567. 

Where  bills  were  drawn,  accepted,  and  became 
due  in  France,  but  the  acceptor,  a  Scotchman,  before 
they  became  due  returned  to  Scotland,  and  there 
continued  till  his  death : — Held,  that  more  than  six 
vears  having  elapsed  between  the  time  of  the  bills 
becoming  due  and  the  action  being  brought,  the 
Scotch  law  of  prescription  applied,  and  that  its 
effect  was  not  prevented  by  the  fact  that  the  payee 
had  taken  legal  proceedings  in  France  during  the 
absence  of  the  debtor,  and  had  obtained  judgment 
against  him.     Do»  v.  Lipfiman^  5  C.  &  F.  1. 

The  Statute  of  Limitations  applies  to  a  demand  for 
a  diridend  under  a  bankruptcy.  Ex  parte  Clarkem 
re  Clarkeon,  8  M.  &  A.  154;  but  see  Ex  parte  Heaky 
re  NorrU,  Ibid.  n. 

A  suit  to  make  an  executor  account  for  a  sum  of 
money  which  had  been  bequeathed  to  him  by  his 
testator,  upon  certain  trusts,  and  which  had  been 
severed  by  the  executor  from  the  testator's  personal 
estate,  and  the  interest  of  which  had  for  a  time  been 
applied  upon  the  trusts  of  the  will,  is  not  a  suit  to 
recover  a  legacy  within  the  meaning  of  the  Limita^ 
Uon  Act,  8  &  4  Will.  4,  c.  27.  PhiUipo  v.  Mwiniagt, 
2  M.  &  Cr.  309. 

Where  a  bond  is  entered  into  as  a  collateral  secu- 
rity for  money  secured  by  mortgage,  and  the  inter- 
est being  in  arrear,  the  mortgagee  takes  poesession, 
and  remains  in  possession  upwards  of  twenty  yean, 
without  taking  interest,  otherwise  than  by  receipt 
of  rents  and  profits,  quare,  whether  his  remedy  on 
the  bond  is  not  barred  in  equity  aa  well  as  at  law  by 
the  Statute  of  Limitations.  WhiU  v.  HiUacre,  8  X. 
&  C.  597. 

The  lord  of  a  manor  cannot  enter  for  a  forfeitnrs 
after  twenty  years.  Whitton  v.  Peacock,  3  M.  &  K. 
825. 

Semble — The  contract  between  the  assignees  and 
the  auctioneer  employed  to  put  up  the  bankrupt's 
property  for  sale,  is  one  where  the  Court  wiU  not 
permit  the  Statute  of  Limitations  to  be  set  up,  if 
there  be  a  fund  in  court,  and  the  demand  be  pro- 
bably due.  Ex  parte  Hendrie  re  Goodtwn,  6  Law  J. 
Rep.  (n.8.)  Bankr.  1 ;  3  M.  &  A  20  ;  2  Dea.  76. 

The  owner  of  one  moiety  of  an  estate,  whose  wife 
was  seised  in  fee  of  the  oUier,  remained  in  posses* 
sion  of  the  entirety  from  her  death  in  1815 : — Held, 
that  the  case  fell  within  the  15th  section  of  the  8  & 
4  Will.  4,  c.  27 ;  and  that,  notwithstanding  the  pos- 
session might  not  be  adverse,  the  heir  of  the  wife  was 
barred  after  the  five  years  from  the  passing  of  the  act 
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The  IPth  sectioD  of  that  act,  which  nmareft  dit- 
abilities  hy  reason  of  residence  in  Ireland,  applies  to 
a  residence  there  before  it  passed,  where  the  contest 
has  arisen  since. 

A  constructive  trust  may  be  barred  by  long 
acquiescence     Ex  parte  Hasell,  3  Y.  &  C.  617. 

A  debt  J  which  at  the  death  of  a  testator  is  not 
barred  by  the  Statute  of  Limitations,  may  become 
80  afterwards  aa  to  the  executors  and  legatees,  not- 
withstanding a  charge  by  the  testator  of  his  debts 
upon  hie  personal  estate ;  nor  will  the  operation  of 
the  statute  be  prevented,  though  the  testator,  erro- 
neously supposing  part  of  his  personal  estate  to  be 
real  estate,  has  so  described  it  in  his  will,  and 
charged  his  debts  upon  it.  Scott  v.  Jones,  4  C.  &  F. 
882 :  reversing  Jones  v.  dcotty  2  Dig.  Law  J.  1 89. 

An  executor's  advertisement  to  creditors  to  send 
in  an  account  of  their  claims  for  examination,  does 
not  amount  to  a  promise  sufficient  to  revive  a  debt 
already  barred  by  the  Statute  of  Limitations.  Ibid, 
confirming  Jones  v.  Scott,  8  Law  J.  Rep.  (k.b.)  Ch. 
83;  IR.&M.256. 

Where  there  is  evidence  to  connect  an  account 
kept  between  two  parties,  with  an  account  in  the 
same  matter,  the  items  of  which  are  not  within  the 
period  of  six  years,  the  Court  will  refer  it  back  to 
the  Commissioners  for  inquiry :  such  account,  al- 
though there  be  a  break,  not  being  barred  by  the 
Statute  of  Limitations.  Ex  parte  Seaber  re  Seaber, 
6  Law  J.  Rep.  (n.s.)  Bankr.  42;  2  M.  &  A.  688;  1 
Dea.  543. 

A  trust  for  the  payment  of  debts,  in  a  will  of  per- 
sonal estate,  will  not  prevent  the  operation  of  the 
Statute  of  Limitations ;  and  the  fact  of  no  personal 
representative  of  the  debtor  being  constituted  till 
several  years  after  his  death,  will  not  prevent  the 
time  continuing  to  run  aa  ag^nst  the  debt,  where 
the  six  years  had  not  expired  at  the  death  of  the 
debtor.  Freake  v.  Cranrfeldt,  8  Law  J.  Rep.  (n.s.) 
Ch.  61 :  3  M.  &  Cr.  499. 

A  direction,  in  a  will,  for  the  oayment  of  any  spe- 
cified debts,  takes  them  out  of  the  Statute  of  Limit- 
ations.    irUliamson  v.  Naylor,  8  Y.  &  C.  208. 

The  existence  of  a  trust  by  devise  of  real  estate 
for  the  payment  of  debts,  prevents  the  application  , 
of  the  Statute  of  Limitations  as  against  such  debts ; 
and  the  stat  6  Geo.  %  c.  7,  s.  4,  does  not  so  convert 
real  estate  situated  in  the  American  plantations  into 
personal  estate,  as  to  take  it  out  of  the  operation  of 
that  principle.  TuUoch  v.  Simpson,  9  Law  J.  Rep. 
(N.a.)  Ch.  145. 

A  trust  for  the  payment  of  debts,  in  a  will  of 
personal  estate,  will  not  prevent  the  operation  of  the 
Statute  of  Limitations.  Evans  v.  Tweedy t  8  Law  J. 
lUp.  (n.8.)  Ch.  4«;  1  Bea.  55. 

A  testator  directed  all  his  debts,  &c.  to  be  dis- 
charged out  of  his  real  and  personal  estate,  and  in  a 
aubsequent  part  of  his  will  directed,  that  in  case  his 
personal  estate  was  not  sufficient  for  parent  of  all 
nis  debts,  &c.,  his  executors  should  receive  the  rents 
of  his  real  estate,  and  apply  them  in  discharge  of  his 
debts : — Meld,  that  this  amounted  to  such  a  charge 
of  debts  on  the  testator's  real  estate,  that  although 
his  personal  estate  was  sufficient  for  the  payment 
of  all  his  debts,  still  a  trust  was  created  for  payment 
of  them,  so  as  to  prevent  the  Statute  of  Limitations 
from  running  as  against  a  debt  due  from  the  testa- 
tor at  the  time  of  his  death. 


Aa  to  the  right  which  a  creditor  of  joint  and 
several  debtors  would  have  to  avail  himself  in 
equity  of  an  arrangement  among  the  debtors  to 
apportion  the  debt  among  themselves,  so  as  to  pre- 
vent the  operation  of  the  Statute  of  Limitations  aa 
tohia  debt — fiusra.  Crailan  v.  OuUon,  9  Law  J.  Rep. 
(n.8.)  Ch.  319. 

The  bankrupt  had  been  in  the  habit,  for  a  long 
course  of  years,  of  making  payments  and  receiving 
monies  for  the  petitioner,  no  account  of  which  had 
been  rendered  by  the  bankrupt,  but  the  account  waa 
extracted  from  his  books  after  his  bankruptcy.  It 
did  not  appear,  however,  that  for  the  last  six  years 
he  had  made  any  payment  to  the  petitioner,  or 
had  received  any  money  for  him,  out  that  the 
only  transaction  during  that  period  was  an  annual 

Sayment,  made  by  him  for  the  petitioner,  of  the 
rainage  tax : — Held,  that  such  payment  was  evi- 
dence of  a  running  account  between  the  parties,  so 
as  to  take  the  case  out  of  the  Statute  of  Limitations. 
Ei parte  Peachey  re  Seaber,  1  Dea.  551. 

(B)   COMPUTATIOM  OV  TlMK. 

Ireland  il  still  a  place  beyond  the  seas  within  the 
stat  4  Ann.  c.  16,  s.  19,  which  has  not  been  affected 
by  the  Act  of  Union,  nor  by  Uie  3  &  4  WilL  4,  c  42, 
8.  7.  The  Statute  of  Limitations  does  not  therefore 
run,where  a  debtor  resides  in  Ireland,  until  he  cornea 
to  this  country.  Lane  v.  Connell,  5  Law  J.  Rep.  (m.8.) 
Exch.98;  1M.&W.701;  1T.&G.441. 

Assumpsit  for  unliquidated  damages  is  within 
the  proviso  in  the  21  Jac  1,  c.  16,'s.  7. 

Where  a  party,  while  in  prison,  commences  an 
action  after  the  lapse  of  six  years  f^om  the  accrual 
of  the  cause  of  action,  it  is  nevertheless  preserved 
by  the  proviso  in  the  7th  section.  Piggott  v.  Rusk^ 
6  Law  J.  Rep.  (n.b.)  ILB.  272;  4  Ad.  &  £.912;  « 
N.  &  M.  376. 

The  Statute  of  Limitations  runs  from  the  date  of 
a  note,  with  lawful  interest  payable  on  demand,  and 
not  from  the  time  of  demand.  A  demand  is  not  ne- 
cessary before  bringing  an  action.  Norton  v.  EUam^ 
6  Law  J.  Rep.  (n.8.)  Exch.  121 ;  2  M.  &  W.  461. 

The  principal  and  interest  on  a  promissory  note 
was  paid  by  the  plaintiff,  more  than  six  years  before 
the  commencement  of  tiie  suit,  except  301.,  which 
was  paid  within  that  period.  Held,  that,  under  the 
plea  of  the  Statute  of  Limitations,  the  plaintiff  was 
entitled  to  recover  against  his  co-surety  the  30/.  paid 
within  the  six  years,  and  not  merely  a  moiety 
thereof;  and  that  the  statute  was  a  bar  to  the  rest, 
inasmuch  as  the  right  of  action  attached  as  soon  aa 
the  plaintiff  had  paid  more  than  his  proportion  of 
the  debt  Held,  also,  in  an  action  on  the  same  note 
by  the  surety,  Yf  D,  against  the  principal,  for  money 
paid  to  his  use,  that  the  right  of  action  accrued  as 
soon  as  the  plaintiff  had  paid  any  part  of  the  money 
due  on  the  note:  ther^ore,  that  the  Statute  oi 
Limitations  was  a  bar  to  all  except  the  SOL  Daviee 
V.  Humphreys,  9  Law  J.  Repw  (N.8.)  Exch.  263 ;  6  M. 
8t  W.  153. 

When  a  party  contracts  to  indenmify  another 
against  all  loss  in  the  prosecution  of  a  suit,  the  con- 
tract is  broken  when  the  latter  pays  his  attorney's 
bill,  and  not  when  it  is  first  delivered.  Therefore, 
the  Statute  of  Limitations  does  not  begin  to  run 
until  such  payment  has  been  made.     ColUnge  v. 
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Heywood,  8  Law  J.  Rep.  (n.s.)  aB.  98;  9  Ad.  &£. 
633;  1P.&D.502. 

The  time  of  limitation  in  cases  of  mistake,  which 
(by  analogy  to  that  prescribed  by  the  21  Jac  1, 
c  16,)  is  held  to  bar  the  remedy  in  courts  of  equity, 
begins  to  run  from  the  period  of  the  discovery  of 
the  mistake.  Brooksbaitk  v.  Smith,  6  Law  J.  Rep. 
(N.8.)  Ex.  Eq.  34;  2  Y.  &  C.  58. 

A  bill  for  tithes  having  been  filed  within  the 
period  limited  by  the  stat  2  &  3  WilL  4,  and  amended 
after  that  period,  for  the  purpose  of  adding  another 
party, — Held,  sufficient  as  against  the  last  party, 
inasmuch  as  the  bill  and  amended  bill  formed  but 
one  record.  Thorpe  v.  Mattingley,  8  Law  J.  Rep.  (n.s.) 
Ex.  Eq.  9 ;  2  Y.  &  C.  421 :  but  since  doubted  in  the 
House  of  Lords :  see  Ploujden  v.  Thorpe^  1  West,  42. 

Time  does  not  begin  to  run  against  a  party  claim- 
ing a  legacy  in  remainder  till  the  death  of  the  tenant 
for  Ufe.     Prior  v.  Honnblow,  2  Y  &  C.  200. 

(C)  Pbomise  or  Acknowledqmemt  in  Bab. 

A  written  acknowledgment  of  the  payment  of 
part  of  a  debt  within  six  years,  but  not  signed  by 
the  party  chargeable  thereby,  is  not  sufficient  within 
the  9  Geo.  4,  c.  14,  to  take  the  case  out  of  the  Statute 
of  Limitations. 

Therefore  an  entry  in  a  cash  book  kept  by  the 
defendant,  as  the  clerk  of  the  plaintiff,  of  a  payment 
made  on  account  of  the  defendant,  but  not  signed 
by  him,  held  insufficient  to  take  the  debt  out  of  the 
statute.  Bayley  v.  Ashton,  9  Law  J.  Repi  (m.s.)  Q.B. 
376 ;  12  Ad.  &  E.  493 ;  4  P.  &  D.  204. 

"  Alston,  the  1st  of  June  1830.  Mr.  J  R,  I  give 
the  above  accounts  to  you;  so  you  must  collect 
them  and  pay  yourself,  and  you  and  me  will  be 
clear.  John  Ramsay" : — Held,  not  a  sufficient  pro- 
mise in  writing  by  the  party  to  be  charged  thereby 
within  the  9  Geo.  4,  c.  14,  s.  1.  Routledge  v.  Ramsay , 
7  Law  J.  Rep.  (n.s.)  aB.  156;  8  Ad.  &E.  221;  3 
N.  &  P.  319. 

The  following,  "Upon  denumd  I  promise  to  pay 
to  J  J  the  sum  of  15£,  with  lawful  interest  for  the 
same,  for  value  received  this  5th  day  of  January 
1832,"  cannot  be  used  as  an  agreement,  for  the  pur- 
pose of  barring  the  Statute  of  Limitations,  and  ex- 
empted from  stamp  duty  by  9  Geo.  4,  c.  14,  s.  8. 

A  mere  parol  statement  by  the  parties,  within 
six  years  of  the  commencement  of  Uie  action,  of  a 
debt  previously  existing  and  ascertained,  is  not 
sufficient  to  support  a  count  upon  an  account  stated, 
80  as  to  defeat  the  Statute  of  Limitations.  Jotte*  v. 
Ryder,  7  Law  J.  Rep.  (n.s.)  Exch.  216;  4M.  &  W. 
32. 

A  letter  written  by  the  vrife  of  the  part^  to  be 
charged,  signed  with  his  name,  acknowledgmg  the 
debt,  and  promising  to  pay  by  instalments,  is  not 
sufficient,  within  s.  1  of  9  Geo.  4,  c.  14,  to  take  the 
case  out  of  the  statute,  that  section  requiring  the 
signature  of  the  party  to  be  charged,  and  excluding 
Che  signature  of  an  agent  Hyde  v.  Johnson,  5  Law  J. 
Rep.  (N.8.)  C.P.  291;  2Bing.  N.C.776;  3Sc.289. 

Where  the  plaintiff  sent  the  defendant  a  bill, 
admitting  a  debt  to  the  defendant,  and  lefl  a  blank 
fm  the  defendant's  account  against  him,  which  was 
V>  \Mt  d''d acted,  writing  him  at  the  same  time  a 
U^u-r,  in  which  he  stoted,  that  he  sent  him  at  his 
t*'i'jjr*i  hj«  hill,  which  he  would  thank  him  to  pe- 
#v«^,  »/H,  if  t'orwct,  favour  him  with  a  bill  for  the 


balance: — Held,  that  such  letter,  under  the  cir- 
cumstances, was  such  an  aeknowledgment  of  the 
defendant*s  demand,  although  the  amount  was  not 
specified,  as  took  the  case  oat  of  the  Statute  of 
Limitations,  and  enabled  him  to  plead  the  demand 
by  way  of  set-offi  h^alier  v.  /^,  9  Law  J.  Ren. 
(N.s.)  C.P.  217 ;  1  M.  &  G.  54 ;  1  Sc  N.R.  186. 

In  an  action  for  goods  sold  and  delivered,  to  wlu<A 
the  defendant  pleaded  the  Statute  of  Limitatioas: — 
Held,  that  letters  written  by  the  defendant  to  die 
plaintiff)  praying  of  the  latter  to  accept  a  composi- 
tion and  become  a  party  to  a  deed  of  assignment  of 
the  defendant's  effects,  calling  upon  him,  in  case  he 
would  not  enter  into  such  an  arrangement,  to  make 
him  (the  defendant)  a  bankrupt,  and  thus  bring  his 
affairs  to  a  termination,  and  remonstrating  with  the 
plaintiff  on  his  harshness  in  arresting  him,  and 
requiring  a  return  of  the  caption  fees, — did  not 
contain  such  an  acknowledgment  of  a  debt,  or  a 
promise  to  pay,  as  would  bring  the  case  within  the 
9  Geo.  4,  c.  14.  Linley  v.  Bonser,  5  Law  J.  Rep.  (n.8.) 
C.P.  40;  2  Sc.  399 ;  s.  c.  LinseU  v.  Boiuor^  2  Bing. 
N.C.  241. 

"  I  will  see  Davis  or  write  to  him ;  I  have  no 
doubt  he  has  paid  it :  if  by  chance  he  has  not  paid 
it,  it  is  very  fit  it  should  be,'*  in  a  letter,  is  not  a  suffi- 
cient acknowledgment  of  a  debt  under  the  9  Geo.  4, 
c.  14,  8. 1,  to  take  the  case  out  of  the  Statute  of 
LimiUtions.     Poynder  v.  Bluck,  5  DowL  P.C.  570l 

The  acknowledgment  in  writing  to  take  a  case  oot 
of  the  Statute  of  Limitations,  must  either  amount  to 
a  distinct  promise  to  pay,  or  to  a  distinct  acknow- 
ledgment that  the  sum  is  due. 

Semhle — that  there  is  some  doubt,  whether  it  is  a 
question  for  the  Judge  or  for  the  jury  to  determine, 
whether  a  letter  written  by  the  defendant  be  or  be 
not  a  sufficient  acknowledgment  for  this  purpose; 
and  till  that  point  is  settled,  the  Judge  will,  to  save 
the  parties  expense,  express  his  own  opinion  with 
respect  to  the  document,  and  also  leave  it  to  the 
jury.     ^ttcAre/ v.C/mrcA,  9  C.&  P.  209.  [Parke] 

L  being  embarrassed,  made  a  bill  of  sale  abso- 
lutely and  unconditionally  of  his  e&cts,  stock,  &C., 
to  the  defendant  and  another,  deceased,  the  con- 
sideration for  which  was  expressed  to  be  the  paying 
and  securing  of  L's  debts;  an  account  of  which  was 
at  the  time  submitted  to  the  defendant  When  the 
bill  of  sale  was  made,  L  was  indebted  to  the  plain- 
tiff, who  had,  as  security,  a  judgment  upon  which  he 
had  sued  out  execution,  which  he  refrained  from 
carrying  into  effect,  upon  the  promise  of  the  defen- 
dant that  he  should  be  paid.  The  statement  which 
contained  the  plaintiff's  debt,  was  perused  and 
approved  of  by  the  defendant,  and  the  plaintiff  also 
fumitihed  him  with  his  account,  to  which  no  objec- 
tion was  made.  Much  correspondence  took  place 
upon  the  subject,  in  the  course  of  which,  the  defen- 
dant wrote  tlie  following  letter: — *'  I  am  in  receipt 
of  yours  of  the  2nd.  I  do  wish  I  could  comply  with 
your  request,  for  really  I  am  and  have  been  very 
wretched  on  account  of  yotur  account  not  being  paid 
I  hear  there  is  a  prospect  of  an  abundant  harvest, 
which  surely  must  turn  into  a  goodly  sum,  and 
very  considerably  reduce  your  account;  at  all 
events,  if  it  does  not,  the  concern  must  be  broken 
up  to  meet  it  at  last"  The  letter  concluded  thus: 
"  My  hope  is,  that  out  of  the  present  harvest  you 
will  be  paid": — Held,  that  such  letter,  coupled  with 
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the  other  cireunstonees  ahove  referred  to,  was  sTif- 
ficient  to  take  the  case  out  of  the  statute,  it  being 
an  unconditional,  unqualified  admission  of  liability, 
not  depending  upon  or  referring  to  the  contingency 
of  a  good  harvest  for  the  creation  of  a  fund  to  meet 
the  demand.  Held,  also,  that  the  sufficiency  of  the 
letter  for  that  purpose  was  not  affected  by  the  omission 
of  the  amount  claimed,  as  that  may  be  proved  by  ex- 
trinsic evidence,  when  the  existence  of  a  aebt  is  clearly 
established.  Held,  also,  that  it  was  for  the  jury  to 
put  a  construction  upon  the  letter,  and  determine 
whether  it  referred  to  the  plainti£f  s  demand.  Bird 
V.  GammMf  6  Law  J.  Rep.  (n.b.)  C.P.  258;  8  Bing. 
K.C.883;  6Sc213. 

To  take  a  case  out  of  the  Statute  of  Limitations, 
the  plaintiff  produced  the  following  letter,  signed  by 
the  defendant: — *'  Since  the  receipt  of  your  letter, 
and,  indeed,  for  some  time  previously,  I  have  been 
in  almost  daily  expectation  of  b^ng  enabled  to  give 
a  satisfactory  reply  to  your  first  application,  respect- 
ing the  demands  from  Messrs.  Morrell  u}>on  me ;  I 
propose  being  in  Oxford  to-morrow  morning,  when 
I  will  call  upon  you  on  these  matters.*'  At  the 
trial,  the  learned  Judge  decided,  that  this  was  uot 
an  acknowledgment,  and- nonsuited  the  plaintiff 
Upon  motion  for  a  new  trial,  on  the  ground,  that 
this  was  a  question  for  the  jury,  the  rule  was  re- 
fused ;  and  tiie  Court  held,  that  this-'was  within  the 
province  of  the  Judge,  and  need  not  be  submitted 
to  the  jury.  MorreU  v.  Frithy  7  Law  J.  Rep.  (n.8.) 
£xch.l72;  8M.&W.402;  8C.&P.246. 

Quare — ^whether  any  implied  acknowledgment  so 
as  to  take  a  debt  out  of  the  statute,  arises  by  a  part 
payment  by  bill,  or  otherwise,  made  by  an  ageiU. 
Irving  V.  Fetich,  7  Law  J.  Rep.  (n.».}  Exch.  25;  8 
M.  &  W.  90. 

Quare — whether,  since  the  9  Geo.  4,  c.  H,  the  re- 
cital in  a  deed  of  the  existence  of  a  debt,  coupled 
with  parol  evidence  as  to  its  amount,  will  take  it  out 
of  the  Statute  of  Limitations.  Chesl^  v.  Dalbp,  2  Y. 
&  C.  170. 

What  is  a  sufficient  acknowledgment  under  8  ft  4 
Will.  4,  c.  27,  to  prevent  a  debt  charged  on  land 
being  prejudiced  by  the  lapse  of  time. 

When  an  estate  is  devised,  sul^ect  to  the  payment 
of  debte,  the  acknowledgment  of  the  trustee  is  suffi- 
cient to  prevent  tbe  operation  of  the  stetute,  and 
the  acknowledgment  of  the  cestui  que  trust  is  not 
essential. 

An  acknowledgment,  signed  in  initials  by  an 
agent  of  the  trustee,  held  sufficient.  Lord  St,  John 
V.  BaughUm,  7  Law  J.  Rep.  (n.s.)  Ch.  208;  9  Sim. 
219. 

SeuMe — that  since  the  statute  9  Geo.  4,  c.  14,  an 
acknowledgment  of  a  debt  to  a  third  person,  is  not 
sufficient  to  take  the  case  out  of  the  Statute  of 
Limitetions.  Greer^feU  v.  GirdUstone,  7  Law  J.  Rep. 
(n.8.)  Ex.  £q.  42 ;  2  Y.  &  C.  662. 

(D)  Pabt  Payment. 

Ildd,  that  the  payment  of  a  certain  sum,  as  part 
of  a  debt,  by  a  trustee  to  a  deed  of  composition,  con- 
trary to  the  desire  of  the  defendant,  whose  intention 
it  was  that  such  payment,  if  made  at  all,  should  be 
in  full  discharge  of  the  debt,  was  not  such  a  pay- 
ment as  brought  the  case  within  the  proviso  of  the 
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9  Geo.  4,  c  14.  LhUeyr,  Bonser,  5  Law  J.  Rep.  (n.s.) 
C.P.  40;  2  Sc.  399 ;  s.  c.  LinseU  v.  BoHstrr,  2  Bing. 
N.C.  241. 

The  delivery  of  goods  by  the  defendant,  at  the 
same  time  saymg, — "  I  will  reduce  the  debt  for  hay 
by  sending  gin,"  —  Held,  sufficient  to  take  the 
case  out  of  the  Statute  of  Limitations.  Cooper  v. 
Stevens,  5  Law  J.  Rep.  (n.b.)  K.B.  4 ;  5  N.  &  M. 
635 ;  s.  c.  Hooper  v.  Stephens,  4  Ad.  8c  £.  71. 

A  party  indebted  on  a  promissory  note  for  1002. 
and  interest,  was  applied  to  within  six  years  from 
the  commencement  of  the  suit  by  the  payee's  son, 
to  let  his  father  have  a  pound  on  the  note.  He 
paid  him  a  pound,  and  said,  **  this  ^uts  us  straight 
for  one  year's  interest  all  but  18«. ;  some  day  next 
week  I  will  bring  it  up  and  get  a  receipt."  There 
was  no  evidence  of  any  other  debt  :-^ Held,  on  a 
plea  of  the  Statute  of  Limitetions,  that  the  jury 
were  warranted  in  applying  this  payment  to  the 
note.  Evans  v.  Domes,  6  Law  J.  Rep.  (n.8.)  K.B. 
268;  4Ad.&£.840;  3N.8cP.464. 

Accounte  merely,  open  between  parties,  in  ac- 
knowledgment of  which  there  is  neither  writing 
nor  any  part  payment,  are  within  the  Stetute  of 
Limitetions;  and  an  action  is  not  mainteinable 
upon  them,  if  the  stetute  be  pleaded. 

Where  the  debtor,  who  has  the  right,  does  not 
appropriate  a  payment  of  a  sum  to  a  particular 
debt,  such  right  devolves  upon  the  creditor,  who  is 
not  restricted  as  to  time,  but  may  do  so  at  any  time 
before  action  brought :  the  rule,  that  if  no  appro- 
priation be  made,  the  law  will  appropriate  the  pay- 
ment to  the  oldest  debt,  if  the  debte  be  equal  in 
weight  and  importance,  and,  if  they  be  not  equal, 
to  that  debt  which  is  most  burthensome  to  the 
debtor,  being  confined  to  the  civil,  and  not  adopted 
in  the  law  of  England. 

To  teke  a  case  out  of  the  Stetute  of  Limitetions, 
by  part  payment,  the  circumstances  must  be  such 
as  to  shew  that  the  payment  made  should  be  appro- 
priated to  the  part  discharge  of  the  principal  or  in- 
terest of  the  particular  debt  Mills  v.  Fowfces,  8  Law 
J.  Rep.  (n.s.)  C.P.  276 ;  5  Bing.  N.C.  455  ;  7  Sc.  444. 

In  the  case  of  a  joint  and  several  promissory  note, 
payment  of  interest  by  one  maker,  after  the  lapse 
of  six  years  from  the  time  of  the  note  becoming  due, 
is  sufficient  to  take  die  case  out  of  the  Stetute  of 
Limitetions,  as  against  the  other  maker.  Channell 
V.  Ditchhurn,  9  Law  J.  Rep.  (n.s.)  Exch.  1 ;  5  M.  & 
W.  494. 

The  defendant,  being  the  maker  of  several  pro* 
missory  notes,  was  applied  to  on  behalf  of  the  holderi 
several  times,  for  payment  of  interest  On  one 
occasion,  he  said,  "  his  wife  would  have  called  and 
paid  him  money  on  account  of  the  interest  on  tho 
200/.,  but  that  she  had  not  called,  in  consequence  of 
the  sickness  of  her  child."  A  fortnight  afterwards, 
she  called  and  paid  some  money.  At  another  time, 
he  said,  "  his  wife  was  in  Wales,  or  she  would  have 
called  with  the  interest"  Subsequently,  and  on 
several  other  occasions,  she  did  call  and  pay  money. 
No  other  debt  was  proved  to  be  existing  between 
them  : — Held,  that  this  was  evidence  to  go  to  the 
jury,  in  proof  of  payment  of  interest  on  the  notes, 
so  as  to  teke  them  out  of  the  operation  of  the  Stetute 
of  Limitetions.  Waters  v.  Tompkins,  5  Law  J.  Rep. 
(n.s.)  Exch.  61 ;  2  Cr.  M.  &  R.  723 ;  1  T.  &  G.  137. 
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It  «r<j«r  to  Uke  a  case  out  of  the  Statute  of  Li- 
lu^.'^'Aft,  the  dcCnidaot'i  nephew  and  clerk  was 
««.  >-c.  ^/«d  «ii  account  in  the  hand-writing  of  the 
«^f  <«Al  vaa  put  into  his  liands,  with  the  follow- 
ii'X  'syfisi^jTMSidum  (which  the  witness  admitted  to  be 
At  ^jfc  >Mii4-writing)  thereunder  written: — "Paid 
W,  \ih,  MiUiT*^  to  May  13,  1830."  The  witness 
yr'it^tM  to  have  no  recollection  whatever  of  this 
y^)  ii,*tAf  but  stated  that  he  had  a  general  authority 
U>  M-  s*'  i.11  M4:t'ouDU  for  his  uncle: — Held,  that  this 
»»»  4rv;'^ei,««  for  the  jury.  Treniham  v.  Deverill,  8 
^.f^.S.i:.mi;  4«c.l28. 

VS  ).tiit*cr  a  part  payment  by  bill  operates  to  take 
a  <'*•  U  out  of  the  Statute  of  Limitations,  from  the 
t- V**  jt  i»  M;iit  or  received,  or  paid — quaere*  Irving  v. 
f^^Z/A,;  Uwi,  JU'p.  (w.s.)  Kxch.  25 ;  3  M.  &  W.  90. 

A  y^yituiiii  by  way  of  compromise  to  one  of  seve- 
rui  *  UifijMfita  to  a  charge  on  real  estates,  was  held 
i>;  falu:  tUf  ca*e  out  of  Uio  Statute  of  Limitations, 
IM  fitytmr  of  other  I'laimants.  Young  v.  Waterpark, 
ti  Lhw  J,  lli'\}.  (ti.u.)  Ch,2H. 

It  an  <'<|iiitahlu  mortgiigce  enters  into  the  receipt 
iff  l\n*  rt'tiiM  of  till*  niortgflgfd  eHtate,  such  receipt  is 
fifimA/nrif  a  pnyincnt  within  t)ie  Statute  of  Limit- 
uSUmn,     Jtrftrf, IrhurMl  v.  Jemopt  7  Sim.  438. 

If  A,  a  debtor,  give  an  a  Nrcurity  a  note  of  himself 
and  ttnothiT,  a  payment  on  behalf  of  that  otjicr  after 
thi*  KtstuU*  of  Limitfltiont  has  begun  to  run,  revives 
th''  (li'bt  on  againNt  A.  ICa  jmrU  Woodward  re  Tur- 
ntr,  3  M.  &  A.  000  (  2  Dea.  401. 

A  payment  by  one  of  two  joint  makers  of  a  pro- 
niinNory  note  of  any  interest  due  on  the  note,  pre- 
vontN  the  otlivr  joint  maker  from  availing  himsolf  of 
the  .Statute  of  Limitations.     Ibid.  3  Dea.  290. 

A  snd  B  made  a  joint  promisiiorv  uotO)  ten  yean 
after  the  date  of  which  1)  executed  an  assignment 
of  IliN  property  in  trunt  for  hit  creditors,  under 
wliich  s  dividend  was  pnid  to  the  holder  of  the  note. 
A  became  bankrupt : — Held,  that  the  payment  of 
tlie  dividend  under  B's  assignment  l)eing  after  the 
Statute  of  Limitations  had  already  run,  did  not  re- 
vive the  debt  as  against  A  so  as  to  cnsblo  the  holder 
to  prove  on  the  note  under  the  fiat  against  him. 
Ibid,  3  Dea.  294. 

(£)  Pleadings. 

A  plea  of  won  accrevit  i^fra  tex  amun  concluded  to 
the  country,  and  the  plaintiff  added  a  «<fni/f7er ;  after 
a  verdict  for  the  plaintiff,  the  Court  gave  both  par- 
ties leave  to  amend,  witliout  costs,  and  granted  a 
new  trial  Wheattrif  v.  WilliamMt  6  Law  J.  Rep. 
(N.S.)  Exch. 237 ;  IM.  &W.633;  IT. &0.  1043. 

A  declaration,  on  a  promissory  note,  payable  on 
demand,  with  interest,  dated  the  26th  of  July  1819, 
alleged,  that  the  defendant  had  not  paid  either  the 
testator  in  his  lifetime,  or  the  executrix  since  his 
death,  the  amount  of  tlie  said  note  and  interest,  or 
any  port  tliereof,  exeopt  interest  on  the  said  note  at 
the  rate  of  5L  per  cent  fVom  the  day  of  the  date  of 
the  said  note,  up  to  a  cortniu  dsy  within  six  years 
next  before  the  commcncemcut  of  the  suit.  Flea, 
that  the  cause  of  action  did  not  accrue  within  six 
years.  Upon  special  demurrer,  —  Held,  that  the 
plea  was  good,  and  that  judgment  should  be  for  the 
defendant,  inasmuch  a»  Uie  payment  of  interest, 
within  six  years,  &c.,  set  forth  in  the  declaration, 
was  not  of  itself  a  cause  of  action,  but  a  species  of 


eyidence  which  was  to  bo  referred  to  a  jury,  and  not 
decided  by  the  Court  Hoilis  ▼.  Palmer^  5  Law  J. 
Rep.  (N.s.)  C.P.  264;  2  Bing.  N.C.  713;  8  Sc 
265. 

Where  a  bill  for  an  account  was  filed  by  mer- 
chants against  one  of  the  joint  owners  of  a  plantation 
in  the  East  Indies,  stating,  that  the  defendant  and 
his  partners,  and  also  the  defendant  personally,  had 
an  account  with  the  merchants,  the  Court  would 
not,  at  the  hearing  of  a  plea  of  the  Statute  of  Limi- 
tations, assume  that  the  particular  accounts  asked 
for  were  merchants'  accounts,  within  that  statute, 
in  the  absence  of  any  allegation  in  the  bill  to  that 
effect  Forbes  v.  SkeltoK,  6  Law  J.  Rep.  (a.!.}  CIl 
U9 ;  8  Sim.  335. 

Circumstances  under  which  the  Court  will  set 
aside  a  judgment,  signed  after  a  distringas  has  been 
allowed  to  issue  on  a  defective  affidavit  of  service 
of  the  writ  of  summons,  without  imposing  upon  the 
defendant  the  terms  of  not  pleading  the  Statute  of 
Limitations.  Esdaile  v.  Marshall,  7  Law  J.  Rept. 
(11.8.) C.P.  169  {  4  Bing.  N.C.  172 {  5Sc.487. 


LOAN  SOCIETIES. 

Amendment  of  the  laws  relating  to*  3  &  4  Vict 
c  110;  18  LawiJ.  Stat  270. 

Amendment  of  the  laws  relating  to,  in  IrelancL 
6  &  7  Will.  4,  c.  55 ;  14  Law  J.  Stat  125. 

The  act  7  Will.  4,  c  107,  as  to  the  repayment  of 
certain  loans  made  under  the  4  &  5  WilL  4,  c.  70, 
amended  by  1  Vict  c.  25 ;  16  Law  J.  Stat  40. 


LONDON. 


[See  Scalssv,  Key,  anief  p.  165 — Oyster-meters.] 

As  to  the  power  of  the  mayor  and  aldermen  of 
the  city  of  London  in  the  election  of  aldennen,  see 
Rex  V.  Johnson,  M'L.  &  R.  1 ;  6  C.  &  F.  41. 

A  sale  in  the  city  of  London,  in  a  building  pub- 
licly used  OS  a  shop,  having  windows,  in  which  the 
articles  commonly  sold  there  are  exhibited,  is  a  sole 
in  a  market  overt,  by  the  custom  of  London,  althou^ 
the  shop  be  not,  literally,  open  to  the  street 

Trover  for  g^ods — ^plea,  not  guilty,  and  that  the 
plaintiff  was  not  possessed,  &c.----defeuce,  that  they 
were  purchased  by  the  defendant  at  a  sale  in  msrkdt 
overt,  in  the  city  of  London : — Held,  good  after  ver- 
dict, although  it  did  not  appear  whether  either  of 
the  contractors  was  a  freeman  of  London.  Ljfons  ^ 
Depots,  9  Law  J.  Rep.  (n.8.)  aB.  51 ;  11  Ad.fi(£. 
326;  3P.&D.177. 


LORDS*  ACT. 

[See  PaisoMEB.] 


LOTTERIES. 


Advertising  foreign  and  other  illegal  lotteries,  for- 
idden  by  6  &  7  WUl.  4,  c.  66 ;  14  Law  J.  SUt  142. 


LUNATIC. 
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LUNATIC. 

[See  Account  stated.  Evidence — Debd,  Exe- 
cution— EviDEMCB,  In  General  and  Private  Writings 
—  PooB»  Removal — Pbactics,  Process — Pbo- 

TECTOB>*— TkUST  AND  TRUSTEE.] 

(A)  In  Gensbal. 

iB)  Committee. 
C)   CoMMISfilON  AND  PbaCTICE. 

The  act  S9  &  40  Geo.  3,  c.  94,  partially  repealed, 
and  other  provisions  made  as  to  deranged  persons 
contemplating  crimes,  by  1  Vict  c.  14 ;  16  Law  J. 
Stat  22. 

The  acts  relating  to  the  care  and  treatment  of 
insane  persons  continued  by  1  &  2  Vict  c.  73 ;  16 
Law  J.  Stat  138. 

Provisions  for  the  confinement  and  maintenanoe 
of  insane  prisoners.  3  &  4  Vict  c.  54 ;  18  Law  J.  Stat 
App.  4. 

(A)  In  oenebal. 

Distinction  between  lunacy  with  lucid  intervals 
and  a  state  of  sound  mind,  subject  to  occasional 
unsoundness,  arising  from  accidental  and  temporary 
causes.     Re  J.  B,lU.&  Cr.  588. 

Part  of  the  capital  of  a  fund  in  court  belonging  to 
a  married  woman  who  was  deranged,  and  had  been 
deserted  by  her  husband,  ordered  to  be  applied  for 
her  maintenance.     Peters  v.  Grote,  7  Sim.  288. 

An  annual  allowance  made  out  of  the  estate  of  a 
lunatic,  to  his  daughter  on  her  marriage,  directed 
to  be  settled  to  her  separate  use;  and  a  sum  of 
1,000/.  advanced  to  her  by  way  of  outfit  Re  Drum- 
mondf  6  Law  J.  Rep.  (n.s.)  Ch.  58 ;  1  M.  &  Cr.  627. 

In  the  case  of  ordinary  repairs  done  to  a  lunatic's 
real  estate,  the  expenses  must  be  paid  out  of  the 
lunatic's  personal  estate.  Re  Badcockf  8  Law  J. 
Rep.  (N.s.)  Ch.288;  4M.&Cr.440. 

Where  a  lunatic  has  levied  a  fine,  his  heir-at-law 
cannot  set  it  aside,  on  the  ground  that  it  was  ob- 
tained by  fraud,  and  therefbre  void.  Murley  v. 
Sherren,  8  Law  J.  Rep.  (n.s.)  Q.B.  152;  8  Ad.  &  E. 
754;  IP.&D.  126. 

The  Vice  Chancellor  has  no  authority  to  make  an 
order  of  reference  under  1  Will.  4,  c.  60,  with  respect 
to  a  Innatic  trustee.  Re  Shorroeks  ex  parte  WalHSf  1 
M.ftCr.81. 

Deeds  delivered  out  upon  report  as  to  heir-at-law 
under  order  made  after  the  lunatic's  death.  Re 
PeoTfon,  C.P.C.314. 

Where  an  Individual  is  found  lunatic  under  an 
inquisition  taken  in  England,  the  appointment  of 
committees  of  his  person  rests  with  the  Lord  Chan- 
cellor of  Great  Britain,  notwithstanding  that  the 
property  of  the  lunatic  is  situated  in  Ireland,  and 
that  a  transcript  of  the  record  of  the  inquisition  has 
been  transmitted  to  the  Chancery  of  that  country, 
with  a  view  to  the  appointment  of  committees  of  his 
estate  by  the  Lord  Chancellor  of  Ireland.  Re  Tot' 
tenham,  2  M.  &  Cr.  39. 

Where  a  female  was  found  lunatic  under  the 
name  of  Jane  Eliza,  and  there  afterwards  appeared 
strong  reason  to  believe  that  her  true  name  was 
EHzabetk  Jane,  but  there  were  no  means  of  ascer- 
taining the  fact,  the  Lord  Chancellor  directed,  that 
an  order  for  the  transfer  of  stock,  held  by  trustees 


for  the  lunatic,  under  tlie  name  of  iSlizat}eth  Jane  C, 
and  the  orders  upon  all  future  proceedings  should 
be  entitled  "  In  the  matter  of  Elizabeth  Jane  C,  in 
the  commission  called  Jane  Eliza  C."  Re  Crawford, 
1  M.  &  C/.  240. 

A  person  deaf  and  dumb  was  to  be  tried  for  a 
capital  felony ;  the  Judge  ordered  a  jury  to  be  im- 
panelled to  try  whether  he  was  mute  by  the  visita- 
tion of  God ;  the  jury  found  that  he  was  so.  The 
jury  were  then  sworn  to  try  whether  he  was  able  to 
plead,  which  they  found  in  the  affirmative ;  and  the 
prisoner  by  a  sign  pleaded  not  guilty.  The  Judge 
then  ordered  the  jury  to  be  swoni  to  try  whether  the 
prisoner  was  "  now  sane  or  not ;"  and  on  this  ques- 
tion his  Lordship  directed  the  jury  to  consider, 
whether  the  prisoner  had  sufficient  intellect  to  com- 
prehend tin  course  of  the  proceedings,  so  as  to  make 
a  proper  defence,  to  challenge  any  juror  he  might 
wish  to  object  to,  and  to  comprehend  the  details  of 
the  evidence ;  and  that  if  they  thought  he  had  not, 
they  should  find  him  nut  of  Sane  mind :  the  jur)'  did 
to,  and  the  Judge  ordered  the  prisoner  to  be  detain- 
ed under  the  stat  89  &  40  Geo.  3,  c.  94,  s.  2.  Rex  v. 
Prftc/«irrf,7C.  &P.303.  [Alderson] 

A  grand  jury  have  no  authority  by  law  to  ignore 
a  bill  for  murder,  on  the  ground  of  insanity,  though 
it  appear  clearly  from  the  testimony  of  the  witnesses 
as  examined  by  them  on  the  part  of  the  prosecution, 
that  the  accused  was  in  fact  insane;  but  if  they 
believe  the  acta  done,  if  they  had  been  done  by  a 
person  of  sound  mind,  would  have  amounted  to 
murder,  it  is  their  duty  to  find  the  bill,  otherwise 
the  Court  cannot  order  the  detention  of  the  party 
during  the  pleasure  of  the  Crown,  as  it  can,  either 
on  arraignment  or  trial,  under  the  stat  39  &  40 
Geo.  3,  c.  94,  ss.  1  &  2.  Regina  v.  Hodges,  8  C.  &  P. 
195.  [Alderson] 

A  man  was  indicted  for  shooting  at  his  wife,  with 
Intent  to  murder  her,  &c.  Previous  to  the  com- 
mencement of  his  trial,  he  applied  to  the  Judge  to 
know  whether  his  wife  was  to  be  produced  as  a 
witness  for  the  prosecution,  stating  that  her  presence 
was  necessary  for  his  interests :  the  counsel  for  the 
prosecution  stated  that  he  should  not  call  her ;  and 
the  Judge  told  the  prisoner,  that  although  she  was 
a  competent  witness  against  him,  yet  her  presence 
was  not  indispensable.  The  prisoner  was  defended 
by  a  counsel,  who  set  up  for  him  the  defence  of 
insanity.  The  prisoner,  however,  objected  to  such 
a  defence,  asserting  that  he  was  not  insane ;  and  ho 
was  allowed  by  the  Judge  to  suggest  questions  to  be 
put  by  his  Lordship  to  the  witnesses  for  the  prose- 
cution, to  negative  the  supposition  that  he  was  in- 
sane ;•  and  his  Lordship  also,  at  the  request  of  the 
prisoner,  allowed  additional  witnesses  to  be  called 
on  his  behalf  for  the  same  purpose.  They,  however, 
failed  in  shewing  that  the  defence  was  incorrect, 
and  on  the  contrary,  their  evidence  tended  to  esta- 
blish it  more  clearly,  and  the  prisoner  was  acquitted 
on  the  ground  of  insanity.  Regina  v.  PearcCf  9  C.  & 
P.  667.  [Bosanquet] 

(B)  Committee. 

Where  a  lunatic's  property  consisted  simply  of 
public  stock  and  monies  due  in  respect  of  half- pay, 
an  allowance  to  the  committee  for  receiving  it,  was 
refused.  Powell  v.  Bonner,  Carlwright  v.  Bonner,  and 
Re  Powell,  9  Law  J.  Rep.  (n.s.)  Ch.  189. 
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LUNATIC— MALiCIOirS  A9D  TZXATIOCS  AISEST. 


axe  Tcqnisite  in  or  to  a  lunatic's 

tee  o£  the  estate,  in  fiitnre,  most  apply  m  die  Latd. 

CbaaQeUac;  for  his  Lordship's  ordiar. 


to  act 


the  neccssarr  oodar,  before  the 
the  comniiaee  of  anj   soeh 
AMiUe,  S  Law  J.  Rep. .  3L5.,  Ch.  264l 

The  Court  will  not,  except  in  a 
supported  by  affidavitSy  make  a  | 
lising  the  comnuttee  of  a  lanadc's 
under  the  adrice  of  the  Master  in  dte 
of  the  estate. 

Wbefe  the  title  deeds  of  a  lunatk^ 
been  deposited  in  die  Master's  office,  the  Court  will 
not  direct  diem  to  be  delimed  out  to  the  coBnnitsec^ 
unless  ( 

that  the  due  adnuButration  «f  the 
that  they  should  be  placed  in  the  cuslidy 
commiOee  Mtr  C^tper,  1  M.  &  Cr.S3L 

(C)   COMK 

An  inquishkii  of  lunacy  is  not 
of  the  picciaedaleat  whMh  tbe  hmacy  commenced, 
£r  pane  Brmdhwy  re  WmUem,  9  Law  J.  BepL  (aLS.) 
Bankr.7:  M.&Ck€25;  4Dca.203L 

An  inquisition  in  lunacy  harii^  found  that  a 
person  was  a  hinaticand  had  been  in  the  same  state 
of  lunacy  from  the  time  of  ber  births  die  inquisitioB 
was  quaidied  on  the  ground  of  eontradiction  in  the 
termn  of  the  indtng,  and  a  new  cmnnnssiaB  isaoed. 
JE^  Ai^^n*  1  M.  &  Or.  27S. 

To  aroid  inconTenieiice  and  expense,  a  eonona- 
«on  was  directed  to  issue  into  Middlesex,  akhougb 
the  supposed  hinatic  was  reaidiog  in  Herts.  JKe 
ITsArrs,  2  M.  &  Cr.  S& 

In  determining  wbedier  it  is  proper  that  a  com- 
mission of  lunacy  should  issue,  the  Court  is  goremed 
s^ly  by  the  consideration  of  what  is  necessary  for 
the  protection  of  the  person  and  property  of  the 
party,  and  has  no  regard  to  the  possible  result  of 
the  commission  upon  the  ralidity  of  bis  antecedent 
acts  or  to  the  motives  which  hare  actuated  the  pro- 
eeeding.  A# /.  B,  1 M.  &  Cr.  5^ 

Two  petitions  baring  been  presented,  praying  the 
issuing  of  a  commission  of  lunacy,  the  one  by  the 
wife  of  the  lunatic,  whose  interest  it  was  to  limit 
the  commencement  of  the  lunacy  to  a  period  of  four 
vcar«  past  only,  and  thereby  to  establish  a  will  made 
kv  the  supposed  lunatic  prior  to  that  period ;  and 
the  other,  bv  the  brother  of  the  supposed  lunatic,  who 
was  interested  in  fixing  the  existence  of  the  lunu^ 
at  a  time  prior  to  the  date  of  the  will ;  it  was  held, 
that  the  brother,  on  whom  proof  of  the  affirmadre 
lay,  was  entitled  to  the  carnage  of  the  commisaian. 
id  l$kiti»ktr,  8  Law  J.  Rep.  (n.s.)  Ch.  315. 


MAGISTRATE. 
[See  JvsTicKS  op  thb  Peace.] 


MAINTENANCE. 

I  SiHf  iNrxM^LEOACY— r.VRE>T  AKD  CHILI>— 

^  Pooiu] 

NKINTKNANCK  OF  SUITS. 
I  v^.^^.  C^r^.Hn^^  Uw  J,MH;  7Sim.3S4.] 


his  part  of  mafiee  in  foct. 
J.l^pL(aLa.)aP.M»;  S 


Porter  T.WtMtam.^ 
K.C.n«;  SScSau 


MALICIOUS  AND  VEXATIOUS   ARREST. 
[Sea  Baiu  AfidarH  to  hald  to  BaiL] 

(A)  Actios  SOB. 

(B) 


(A)  Actios  VOL 

In  an  adian  on  the  ease  against  a  creditor  for 
ancstii^  on  a  ea.  as^  lo  an  exeeasiTe  amount,  aad 
contrary  to  the  tetma  contained  in  die  defeasance  to 
a  warrant  of  attorney,  the  want  of  an  averment  of 
malice  is  fotal  after  vcfdieC  AaronT.  Gaafie,  6La« 
J.  Rep.  (H.8.)  K3. 177 :  6Ad.&£.652;  IN.ftP. 
661. 

If  A  wilfnQy  and  Mnlkiously  canse  B,  an  attor- 
ney in  practice,  to  be  arrested  on  mesne  process,  A 
knowing  him  to  be  an  attorney,  an  action  on  the 
case  lies  against  A  for  causing  this  arrest;  and  the 
foct  of  A  haYing  a  good  canse  of  action  against  B 
for  a  large  sum,  wiU  be  no  ground  of  defence ;  and 
the  attorney  of  A  may  be  joined  in  the  action  H^ 
bealdea  acting  as  attomeyi  hie  co-operated  with  A  in 
eanaing  the  arrest 

In  an  action  for  a  malieioaa  arrest,  dM  questkui 
isy  whether  the  original  plaintiir  had  a  pnAable 
cause  o(  action  for  the  amount  for  which  be  held  the 
party  to  bail;  and  not  whether  he  had  probable 
cause  of  action  in  die  particular  form  of  action 
brought :  tbua,  where  A  had  a  good  canse  of  action 
on  a  covenant  for  a  sum  of  l.l^M.,  against  B  and  C 
MjMrafe^,  bmt  moi Jamthf,  and  he  sued  B  and  Cj«imibf, 
and  arrested  B  in  that  action,  for  that  amount,  it  wss 
held,  that  an  action  for  a  m^cions  arrest  would  not 
lie  by  B  against  A. 

In  considering  whether  there  was  probable  cause 
for  an  arrest,  the  Judge  will  not  take  expressions  of 
general  malice  into  his  consideration,  aa  tending  to 
shew  a  want  of  probable  cause. 

If  in  a  declantion  for  a  malicioua  arrest,  it  be 
arerred  that  the  plaintiff  was  arretted,  that  allega- 
tion is  satisfied  by  proof  of  a  deimimr.  fVkaUeif  v. 
iVyiper,7C.&P.507.  [Littiedale] 

In  an  action  against  an  attorney  for  a  malidoas 
arrest,  the  jury  must  be  satisfied  of  the  absence  of 
any  just  demand  on  the  part  of  bis  client,  and  also 
that  the  attorney  knew  that  there  was  not  any  snch 
demand;  and,  appl3ring  the  law  for  some  purpose  of 
his  own,  or  for  some  o&et  ill  purpose  which  the  law 
calls  malicious,  committed  the  injury  complained  of 
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by  the  pUdnti£  In  lueh  a  cass,  it  is  not  neeewary 
to  prove  malice,  in  the  ordinary  sense  of  the  word ; 
any  impfoper  or  sinister  motive  will  be  siiffieient 
JSioeUey  ▼.  Hormdge,  8  C.  &  P.  11.  [Tindal] 

A  declaration  alleged,  that  the  defendant  arrested 
the  plaintifl^  and  allowed  him  to  be  dischaiged,  for 
want  of  declaring  in  time ;  and  afterwards,  without 
reasonable  or  probable  cause,  maliciously  arrested 
him  for  the  same  cause  of  action,  on  a  writ  issuing 
out  of  another  court,  without  having  previously  ob- 
tained the  leave  of  the  Court  or  a  Judge's  order  for 
floch  second  arrest  The  defendant  pleaded,  that 
the  second  suit  was  pending  at  tiie  commencement 
of  the  suit: — Held,  on  demurrer  to  the  plea,  that  it 
was  no  answer  to  the  action ;  and  (Lord  Denman, 
C.J.  dubitaiUe,)  that  the  declaration  was  good,  as  it 
must  be  taken  to  import  a  mere  wanton  act  on  the 
part  of  the  defendant,  with  the  intent  of  injuring  the 
plainti£ 

Qiuerg — ^whether  it  would  have  been  good  on  spe- 
cial demurrer  ?  Heywood  v.  ColUnge,  8  Law  J.  Rep. 
(N.s.)  aB.  6 ;  9  Ad.  &  £.  268 ;  1  P.  &  D.  202. 

In  an  action  for  a'malicious  arrest,  the  averment 
that  the  suit  was  discontinued,  is  supported  by  pro- 
duction of  the  rule  to  discontinue  on  payment  of 
costs,  and  proof  of  payment  of  them.  Watkina  v. 
Lee,  8  Law  J.  Rep.  (n.8.)  Ezch.  266 ;  5  M.  &  W.  270 ; 
7DowLP.C.498. 

In  caae  for  a  malicious  arrest,  the  plaintiff  is  en- 
titled to  recover  costs  incurred  in  Uie  former  suit 
beyond  the  taxed  costs  in  that  suit  QcuM  v.  Bar* 
rfl/«,2M.&R.17L  [Abinger] 

(B)  Costs. 

[See  Costs,  Under  43  Geo.  S,  c.  46,  ante,  p.  173.] 

A  defendant  is  not  entitled  to  costs  under  the  4S 
Geo.  3,  c.  46,  s.  3,  who  gives  a  ball-bond,  but  is  not 
actually  arrested.  Jitmei  v.  Askew,  7  Law  J.  Rep. 
(if.8.)  an.  227 :  8  Ad.  &  £.  361 ;  3  N.  &  P.  405. 

SeMbUf  that  where  a  cause  is  refeired  to  an  arbi- 
trator, the  costs  to  abide  the  event  of  the  award,  if 
the  arbitrator  find  a  verdict  for  a  less  sum  than  that 
for  which  the  defendant  in  the  action  was  arrested, 
the  defendant  will  be  entitled  to  have  his  costs, 
pursuant  to  the  43  Geo.  8,  c  46.  Lade  v.  Ritchie,  6 
Law  J.  Rep.  (11.8.)  K.B.  86. 

Where  IJie  debt  for  which  a  defendant  has  been 
arrested,  is  reduced  by  a  plea  of  the  Statute  of 
Limitations,  the  defendant  is  not  entitled  to  costs 
Qfider  the  43  Geo.  8,  if  several  times  within  six  years 
of  the  commencement  of  the  action,  he  has  admitted 
and  promised  to  pay  the  debt  to  the  plaintiff  such 
admission  and  promise  not  being  in  writing,  accord- 
ing to  the  9  Geo.  4,  c.  14.  WkUe  v.  Priekett,  7  Law 
J.  Rep.  (K.S.}  C.P.  124;  4Bing.N.C.287;  6*80.610; 
6D0WI.P.C.445. 

It  is  no  answer  to  an  application  for  costs  under  the 
43  Geo.  3,  c.46,  where  uie  jury  have  found  a  verdict 
for  less  tlian  the  sum  for  which  the  defendant  was 
arrested,  that  the  sum  for  which  the  party  was  so 
arrested  was  proved  to  be  due,  but  had  been  re- 
duced on  the  plea  of  set-off,  by  the  testimony  of  a 
person,  who,  at  the  trial,  swore  she  was  a  servant^ 
but  was,  in  fact,  a  partner;  and  which  evidence  is 
sworn  not  to  be  true.  Such  matter  is  a  ground  for 
a  motion  for  a  new  trial,  and  not  an  answer  to  the 
application  for  costs.     Tipten  v.  Gardiner  or  Gard- 


ner,  6  Law  J.  Rep.  (K.a.)  K.B.  84 ;  4  Ad.  &  £.  317 ; 
6  N.  &  M.  424. 


MALICIOUS  INJURIES. 

(A)  To  THE  Person. 

(B)  ToPbopertt. 


(A)  To  THE  PeRsok. 

An  indictment,  under  9  Geo.  4,  c.  81,  s.  12,  charg- 
ing a  person  with  ''feloniously,  wilfully,  and  mali- 
ciously" cutting,  &C.,  is  not  enough,  inasmuch  as 
the  statute,  in  creating  the  offence,  uses  the  word 
"unlawfully."  SexT.Ayan,2M. C.C.  16;  7  C. &  P. 
864. 

An  indictment,  under  7  WilL  4.  &  1  Vict  c  8^, 
8. 6,  need  not  specify  the  bodily  injury  dangerous 
to  life ;  it  is  enough  to  specify  the  means. 

On  an  indictment  for  felony,  under  that  section, 
against  husband  and  wife,  both  may  be  convicted  of 
an  assault    Regiita  v.  Cruse,  2  M.  C.C.  63. 

To  support  an  indictment  under  0  Geo.  4,  c.  31, 
s.  12,  for  wounding,  the  wound  must  be  given  with 
some  instrument    Rex  v.  Steeens,  1  M.  C.C.  409. 

Maliciously  throwing  oil  of  vitriol  over  prosecu- 
tor's face  with  intent  to  disfigure,  &c,  and  so  wound- 
ing his  &ce,  is  not  a.  wounding  within  the  statute  9 
Geo.  4,  c.  31,  8. 12.     Rex  v.  Murrow,  1  M.  C.C.  466. 

A  wound  produced  by  a  blow  from  the  butt-end 
of  a  gun  on  the  head,  is  within  the  9  Geo.  4,  c  31, 
s.  12,  though  the  part  of  the  hat  struck  by  the  gun 
intervened,  and  was  the  cutting  substance.  Rex  v. 
Sheard,  2  M.  C.C.  13 ;  7  C.  &  P.  846. 

Biting  off  the  end  of  a  person's  nose,  is  not  a 
wounding  within  the  meaning  of  the  stat  9  Geo.  4, 
c  31,  s.  12;  nor  is  biting  off  a  joint  from  a  person's 
finger ;  as  the  statute  is  intended  only  to  apply  to 
wounding  produced  by  some  instrument,  and  not  by 
the  hands  or  teeth,  &c  Rexr,  Harris,  7  C.  &  P. 446. 
[Patteson] 

A  blow  was  given  with  a  hammer  on  the  face, 
which  broke  the  lower  jaw  in  two  places;  the  skin 
was  broken  internally,  but  not  externally,  and  there 
was  not  much  blood :— Held,  a  wounding  within  the 
sUt  7  Will.  4.  &  1  Vict  c  86.  Regina  v.  Smith,  8  C. 
&P.173.  [Denman  and  Park] 

Hie  prisoner  was  indicted  for  cutting  and  maim- 
ing, with  intent  to  prevent  his  apprehension  for  an 
offence  for  which  he  was  liable  to  be  apprehended, 
to  wit,  for  that  he  did  violently  assault  and  beat  A  B. 
The  prisoner  was  taken  before  the  magistrates  by 
the  prosecutor,  on  a  warrant  directed  to  him  for  an 
assault  on  A  B,  and  ordered  to  find  bail,  which  he 
refused  to  do,  and  whilst  the  commitment  was 
making  out  escaped.  The  prosecutor,  by  verbal 
directions  of  the  magistrates,  pursued  the  prisoner, 
and  in  attempting  to  apprehend  him  was  cut  by 
him: — Held,  that  the  conviction  was  good,  and  that 
the  offence  was  rightly  described.  Rex  v.  WiUiams, 
1 M.  C.C.  387. 

A  conviction,  on  an  indictment  for  maliciously 
cutting  a  police-officer  with  intent  to  resist  and 
prevent  the  arrest  and  detainer  of  a  prisoner  for  a 
certain  ofiencc,  for  which  he  was  liable  by  law  to  be 
apprehended  and  detained,  viz.  for  committing 
damage  and  injury  upon  certain  plants  and  roots  in 
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ftc^  WM  beU  900(L    Bax  t.  Frowr,! 
K.C.C.419. 

A  constoble,  who  had  Terbal  direetions  from  the 
maipiftnte*  to  apprebeiid  all  pert<ns  playing  at 
tikimble-figf  attempted  to  apprehend  the  prisoner 
and  bia  companions  playing  at  thimble-rig  in 
a  pabiic  £u/.  The  constable,  with  assistance, 
took  one  of  the  party,  but  the  prisoner  and  the 
rest  vescoed  hiniy  and  got  off  In  the  evening 
of  the  same  day,  the  constable  ibond  the  prisoner 
in  a  poblic-boiise,  not  haring  been  able  to  find  him 
before,  taiA  eodearoured  to  apprehend  him,  stating, 
it  was  tot  what  he  had  been  doing  in  the  ftir.  The 
prisoner  eseaped  into  a  privy,  and  the  consuble 
called  the  prosecntor  to  his  assistance,  and  together 
thcrf  broke  open  the  pnrv  door,  and  endeavoured  to 
take  the  prisoner,  who  thereupon  stabbed  the  pro- 
•ecutor«  A  conviction  for  folonionsly  cutting  and 
maiming,  was  held  wrong.    Be*  v.  Qardener,  1  M. 

A  asked  permission  at  the  house  of  B  to  go  and 
Uke  some  ashes,  which  he  was  allowed  to  do;  but, 
as  he  wai  coming  out,  B's  apprentice  saw  a  copper 
tea-kcttlc  among  the  ashes  in  A's  basket,  and  told 
h  f  IS  laid  hold  of  A  to  secure  him,  on  the  charge 
of  stealing  th«  tea«keitle,  and  in  a  scuffle  A  and 
Jl  fill,  and  A  cut  Ji  with  a  knife  t— Held,  to  be  a 
wounding  within  the  stat  1  Vict  c.  8ii, provided  that 
the  Jury  were  satisfied  that  A  had  stolen  the  kettle, 
as  B  had  thrn  a  right  to  apprehend  him.  JUgina  r. 
i'rief,  h  C.  &  P.  2H2.  [  Alderson] 

In  Ik  case  of  wounding,  with  intent  to  do  grievous 
bodily  Itsnti,  it  is  not  essential  that,  if  death  had 
ofinu^,  the  ofisnoe  of  tlio  prisoner  should  be  murder i 
thrrrfon*,  if  It  A])|)oftr  thut,  hsd  death  ensued,  the 
(firsiicn  would  hsvv  bern  msnilaughter  only,  this  is 
no  ground  of  acouittal  of  tlie  folony.  In  these  cases, 
Uh>  ivrm  "iiinilcci"  does  not  mean  malice  sfore- 
Ihouglit*  lUftinav.  C/r<^/A#,8(:.&  r.248.  [  Alderson] 

On  Nit  indioinuint  for  wounding,  the  jury,  upon 
|)i(s  qiiitRtioii,  whethor,  if  dostli  nad  ensued,  the 
iin'i<tii*(i  would  liavii  bren  murder,  should  consider, 
ivlict)i«*r  the  instrument  etnuloyod  was  in  its  ordi« 
im ry  UMv  llkt«ly  to  osuso  dcatn  i  or  If  it  be  an  instru* 
Mti>iU  nut  ilkrly,  under  ordinary  circumsUnces,  to 
PsUMit  di'slh,  whothcr  It  was  used  in  such  an  extra- 
iinllMflry  inatuirr  as  to  make  it  likely  to  cause  death 
t*  I  III  Mr  by  colli  iiiucil  blows  or  otherwise.  JUx  v. 
iitiu'hU,  iV.t^  1*.  *i74.  I  Alderson] 

lIitilMi  1  Vict.  r.  HA.  it  is  no  defence  to  a  charge, 
fill  iimlU'lounly  wounding,  &c.,  that  the  oflfenco 
WiMilil  mil  hnvi'  Imh'Ii  murder  if  death  had  ensued. 

Wf.iHi.iinn  of  hard  labour  may  bo  pronounced  on 
all  iiMiMiiiis  iwiiivli'Ird  of  aNsaultM  under  1  Viot  o.  8/), 
N  II,  U)Hiii  liiiUcliiiHiitH  for  t'plouius.    AnoHjfmpuif  *i 

M  rr  Ml. 

H  a  t"*''"'**'!'  ^**^  Indliilud  fur  any  fVlony,  which 
hnluilt'M  Mil  M»«i(iill.  Km  iiiMy  Im  I'lUtvletud  of  the 
hhhmhH,  II  Hm'  IihIIiImimiU  I'liiilalu  any  one  good 
HHiMl,  MliliiMitilt  mII  iIim  MtliiM  I'MiiiiU  uiav  Its  Usd. 

(Ih  h  kImmh*'  »'I  ImImhUiumIv  imiIMiiki  wiih  intent  to 
iti<  iJiltHiiiH  IhmIiIv  Imiiu,  II  I*  Imiiirtlorinl  wlirthcr, 
M  diMlli  liiid  hi»mhI,  till*  I'lliMM  would  hnve  been 
Miiinlil  Ml  nmHi»lrti»M^»l»*'«  ii*'0t**^  V.  SivhoUit^^O, 
^  |<    iU/     I  UlMltl-t  I 

It  M  |iiiii«H  iHHHlrtldt',  iMi  li«'lim  sHil  for  at  a  late 
I,  .Ml  III  Nik  mIuIiI  In  ♦  l«''«i  ^  l»«'»'i  I^mi^c,  do  so.  and 
I,,.     Ill  llii*  |u.i«hiiii  KM  IvavlMH  till'  houiffi  and  being 


told  togo  away,  nfme  to  do  an. and 

language,  the  poBce  eomdable  is  juatiSed  m  laying 

hands  on  him  to  leuwifc  him;  and  if  he  cat  tibe 

police  eonstaUe  with  a  knifr,  with  iwicat  ts  do 

grievous  bodily  ham,  this  Is  a  ca^tal 

the  laet  gf  the  potiec  ooBstaUe  having  laid 

the  party,  would  not  have  lednced  the  crime  to  mm^ 

alanghter  if  death  had  ensued.    Rejt  v.  Htmg,  7  C. 

&P.ai2.    [Williams] 

In  a  case  of  atabbing,  where  the  pfisouti  had 
wsed  a  deadly  weapon,  the  ftet  that  thepmoncrwis 
drunk  does  not  at  all  alter  die  Datnre  of  tke  esse; 
bat  if  the  prisoner  had  intempcrately  used  an  in> 
atroment,  not  in  its  nature  a  deadly  wiapsu^  at  a 
time  when  he  was  drunk,  the  fiset  of  Ids  being  droiA 
might  induce  the  jury  to  less  strongly  infor  a  mafi- 
dous  intent  in  him  at  the  time.  Me»  v.  Jfaain,  7 
C.&P.297.  [Alderson] 

On  an  in<tictment  for  maliciously  shootiBg,  ene 
aet  of  shooting  may  be  hud  in  one  set  of  eonnts,  ss 
being  with  intent  to  murder,  &c.  H :  and  in  anodier 
set  of  counts  with  intent  to  murder,  &c.  L. 

A  person  intending  to  shoot  at  and  kill  L,  iImC 
H,  mistaking  him  for  L,  but  did  not  kill  U.  On  on 
indictment  in  the  usual  form,  for  shooting  at  H  with 
intent  to  murder  H,  &e.  the  Judge  left  it  to  tfie  jory 
to  say,  whether  there  was  an  intent  to  murder  H; 
but  his  lordship  laid  it  down,  that  the  law  infers  Aat 
a  party  intends  to  do  that  which  is  the  immediate  and 
necessary  effect  of  the  act  which  he  commits.    The 

i'ury  found,  that  the  prisoner  did  not  intend  to  do  any 
larm  to  H,  and  the  Judge  directed  an  acquittal  to 
be  recorded. 

If,  after  the  grand  jury  are  discharged,  a  prisoaer 
charged  with  nudiciouslv  shooting  is  acquitted,  the 
Judge  will  not  order  the  prisoner  to  be  detained, 
while  articles  of  the  peace  against  him  are  prepared. 
Mexr.  HoU,  7  C.  &  P.  618.  [Litdedale] 

(B)  To  Pbopb&ty. 

A  steam-engine  used  in  draining  and  working  a 
mine,  had  been  stopped  and  locked  up  for  tiie  night 
The  prisoner  got  into  the  engine-house  and  set  it 
going,  and  there  being  no  maohinery  attached  the 
engine  went  with  great  velocity  and  received  damage. 
Held,  that  this  was  a  damaging  of  the  engine  within 
tlie  sUt  7  &  8  Geo.  4,  c  30,  s.  7.  Regma  v.  ^errif,  9 
C.&P.  241.  [Oumey] 

Goods  remain  in  **  a  stage,  process  or  progress  of 
manufacture"  within  the  meaning  of  7  &  8  Oea  4^ 
c  80,  s.  8,  though  the  texture  be  complete,  if  they  be 
not  yet  brought  into  a  condition  fit  for  sale.  Re*  v. 
WooiUiead,  1 M.  &  R.  549.  [Coleridge] 

A  party  may  be  convicted  under  the  general  clause, 
section  24,  in  statute  7  &  8  Geo.  4,  c.  SO,  of  having 
wilftilly  and  maliciously  damaged  growing  wood  to 
the  value  of  6«{.,  though  section  20.  expressly  imposes 
a  penalty  for  nnlawfally  and  maliciously  damaging 
such  wood,  *'  the  injury  done  being  to  the  amount 
of  1#.  at  the  least" 

The  proviso  of  section  24,  exempting  from  the 
penalty  there  imposed,  any  person  acting  under  a 
reasonable  suppodtion  of  right,  does  not  oblige  Jus- 
tices to  dismiss  a  charge  made  under  that  section, 
upon  the  mere  statement  of  the  accused  party  diat 
he  so  acted ;  but,  in  default  of  proof  by  him,  they 
may  judge,  from  all  the  cireumstanoes,  whether  or 
not  the  party  did  so  act 
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It  ia  no  proof  of  a  hoiULfide  claim  tnbtitting,  that 
several  parties  other  than  the  indindual  eharged, 
have  oommitted  similar  trespaasesi  using  the  same 
colour  of  right  aa  that  which  he  professes  to  rely 
upon,  and  that  the  complainants  have  obtained  in* 
junctions  from  the  Court  of  Chancery  against  such 
parties. 

So  held,  on  motion  for  a  criminal  information 
against  magistrates  who  had  convicted  as  above. 

In  discharging  a  rule  for  such  information,  the 
Court  refused  to  order  payment  of  costs  by  J  S,  who 
appeared  to  have  instigated  the  trespasses  in  ques* 
tion,  and  had  employed  an  attorney  to  defend  the 
persons  charged  with  such  trespasses  (including  the 
party  making  the  present  application,)  J  S  not  hav- 
ing sworn  an  affidavit,  or  otherwise  taken  a  direct 
part  in  obtaining  the  rule. 

Nor  would  they  make  such  an  order  upon  th« 
attorney,  who  had  neither  made  an  affidavit,  nor 
otherwise  acted  in  obtaining  the  rule;  although 
affidavita  in  support  of  the  role  were  sworn  by  Ms 
clerks ;  and  although,  on  the  hearing  of  an  mfor- 
mation  for  one  of  the  above-mentioned  trespasses 
(but  not  that  immediately  in  question,)  he  had  pub* 
licly  ottered  words  not  warranted  by  his  professional 
duty,  encouraging  persons  present  to  commit  simi- 
lar trespasses.  Re^ma  v.  Dodson,  9  Ad.  &  B.  704. 


MALICIOUS  PROSECUTION. 

In  an  action  for  a  malicious  prosecution,  though 
reasonable  and  probable  cause,  or  the  want  of  it,  is 
a  question  of  law  for  the  opinion  of  the  Judge ;  yet, 
when  such  question  is  combined  with,  and  depend- 
ing upon,  a  long  chain  of  facts,  as  given  in  evidenoei 
the  whole  may  be  left  to  the  jury  for  their  decision ; 
and  the  Judge,  by  leaving  the  matter  thus,  does  not 
surrender  the  authority  with  which  he  is  vested. 
M'DwnellY,  Brooke,  5  Law  J.  lEUp.  (n.b.)  C.P.  9. 

In  an  action  against  the  defendant  for  oharging 
the  plaintiff  with  felony,  and  causing  him  to  be 
imprisoned,  without  reasonable  and  probable  oause^ 
the  belief  or  disbelief  of  the  prosecutor  in  the  truth 
of  his  statement,  is  a  fact  from  which  the  absence 
or  presence  of  reasonable  and  probable  eause  may, 
in  some  degree,  be  inferred. 

The  existence  of  such  belief  or  disbelief  is  for  the 
decision  of  the  jury.  Broad  v.  Ham,  8  Law  J.  Rep. 
(h.s.)  C.P.  357  ;  5  Bing.  N.C.  722 ;  8Sc40. 

Whether,  in  an  action  for  a  malicious  prosecution, 
the  question  of  reasonable  and  probable  canse  ia  to 
be  submitted  to  the  jury,  or  decided  by  the  Judge, 
depends  upon  the  circumstances  of  the  particular 
case,  and  not  upon  any  general  rule. 

The  mere  fact  of  obstructing  the  airway  of  a  mine 
is  not  sufficient  to  constitute  reasonable  and  proba- 
ble cause  for  prosec»ting  the  party  who  has  done  the 
act,  under  the  statute  7  &  8  Gea  4,  c.  30,  s.  6,  so  as  to 
warrant  the  Judge,  in  an  action  for  a  malicious  pro- 
secution, in  withdrawing  the  question  as  to  reason- 
able and  probable  cause  from  die  jury,  where  the  act 
has  been  done  under  a  claim  of  right,  and  after 
notice  given.  Jametv*  Phelpg,  9  Law  J.  Hep.  (n.8.) 
aB.106;  UAd.&E.483;  3P.&D.23L 

In  case  for  a  malicious  prosecution,  the  declar- 
ation stated,  that  the  defendant  falsely  and  mali- 
ciously,  and   without  any  reasonable  or  probable 


cause,  indicted,  and  canaed  and  proeured  to  be  in- 
dicted, the  said  plainti£f|  &&,  and  falsely  and  miJi- 
cdously  prosecuted  the  said  indietmcnt,  &c : — Held, 
that  the  fact  of  the  defendant  having  been  bound  by 
recognizance  to  prefer  the  indictment,  was  no  an- 
swer to  this  declaration,  but  that  the  jury  might 
consider  all  the  circumstances  a<;^nding  the  origi- 
nal charge,  the  apprehension,  and  the  taking  the 
party  before  a  magistrate,  as  tending  to  shew  whe- 
ther the  prosecutor  was  actuated  by  malice  or  net, 
although  none  of  those  earlier  proceedings  were 
stated  upon  the  record  as  part  of  the  complaint  :•— 
Held  also,  that  it  was  right  for  the  Judge  to  leave 
all  the  circumstances  to  the  consideration  of  the 
jury,  and  not  to  confine  them  to  the  question  of 
whether  in  the  single  fact  of  preferring  Uie  indict- 
ment, the  prosecutor  had  acted  from  malicious 
motives. 

The  Court  will  not  generally  interfere  on  the 
ground  that  large  damages  have  been  gfiven  in  cases 
of  this  nature,  unless  it  should  appear  that  improper 
topics  have  been  urged  before  the  jury,  or  that  the 
plaintiff  is  a  person  of  dishonest  character.  Duhain 
V.  KeaU,  9  Law  J.  Rep.  (ir.a.)  aB.  6« ;  1 1  Ad.  &  E. 
329;  3P.&D.306. 

Where  certain  facts  constituted  a  reasonably 
cause  for  a  person  directing  another  to  be  charged 
with  an  assault  with  intent  to  rob,  and  a  constable 
was  sent  for,  who  stated  that  the  person  was  a  re- 
spectable man,  and  of  good  character,  and  not  likely 
to  have  committed  that  offence : — Held,  that  the 
probable  cause  originally  existing,  was  not  removed 
by  that  information,  and  the  party  waa  not  liable  for 
persisting  in  preferring  the  charge  before  a  magis- 
trate. 

Whether  such  perseverance  in  the  charge  was 
evidence  of  malice  for  the  jury  to  consider,  qnmre. 
Per  Lord  Abinger,  C.B.,  it  was  not  Muigrave  or 
Muagrovey,  Ntwett,  6  Law  J.  Rep.  (n.8.)  Exch.  227  f 
1M.&W.582;  1T.&G.967. 

A  person  having  been  robbed  of  his  watch,  while 
in  a  state  of  intoxication,  was,  on  the  following 
morning,  compelled  to  go  before  a  magistrate,  by 
whom  hie  was  bound  over  to  prosecute  the  plaintiA 
He  gave  no  evidence,  and  made  no  charge,  merely 
stating  the  fact  that  he  had  lost  his  watch ;  and  the 
suspected  party  was  committed  for  trial  on  the  testi- 
mony of  another  person : — Held,  that  an  action  for 
a  malicious  prosecution  was  not  sustainable,  as  no 
malice  was  proved,  and  it  did  not  appear  that  the 
person  robbed  had  put  the  law  in  motion.  Brown$ 
V.  StradUng,  5  Law  J.  Rep.  (v.s.)  C.P.  295. 

>Vhere  in  case  for  a  malicious  charge  of  felony, 
the  plaintiff  puts  in  to  prove  a  formal  part  of  his 
case,  the  defendant's  and  another  person's  deposi- 
tions before  the  magistrates,  the  defendant  has  a 
right  to  use  his  own  deposition  as  evidence  in  the 
cause,  but  not  that  of  the  other  deponent.  Jackiom 
v.^tf//,  2M.&R.176.  [Tindal] 

In  a  declaration  for  a  malicious  prosecution,  it  is 
not  necessary  to  state  that  there  was  an  information. 
It  is  sufficient  to  state,  that  the  defendant  procured 
a  warrant  to  be  issued ;  but  if  the  declaration  state 
that  the  defendant  made  information  on  oath,  and 
that  upon  that  information  the  magistnte  granted 
the  warrant,  the  information  must  be  proved  in  the 
regular  way,  and  a  recital  of  it  in  the  warrant  is  not 
sufficient.  Gregory  v.  Derby,  8  C.  &  P.  749.  [Patteson] 
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MALICIOUS  TRESPASS  ACT. 

The  Maliciotu  Trespass  Act,  7  &  8  Geo.  4,  c.  SO, 
s.  41,  enacts,  "that  one  month's  notice  of  action 
•hall  be  given  to  all  persons  againat  whom  actions 
may  be  brought  for  anything  done  in  pursuance  of 
the  act:*' — Held,  that,  to  entitle  a  defendant  to  no- 
tice of  action,  it  was  not  enough  that  he  had  acted 
bond  JUe,  but  that  he  must  have  had  reasonable 
caose  for  thinking  that  the  defendant  was  "  found 
committing"  an  offence  under  the  act  Conn  v. 
COpperion,  8  Law  J.  Rep.  (ir.8.)  Q.B.  268 ;  10  Ad.  & 
£.682;  2P.&D.560. 


MANDAMUS. 

[See  Compaxy—Chubchwabdens — Corpora- 
tion.] 

(A)  When  granted  or  refused. 

!a)  To  Justices, 
b)  To  Corporations, 
(e)  To  Public  Officers. 

(d)  To  Public  Companies, 

(e)  To  Quardians. 

if)  To  Churchwardens  and  Vestrymen, 
{g)  In  other  Cases, 

(B)  Return. 

(C)  Practice. 

(D)  Costs. 


(A)  When  granted  or  refused. 
(a)  To  Justices. 

The  Sessions  having  quashed  an  order  of  removal 
upoD  the  4  &  5  Will.  4,  c.  72,  ss.  79  &  81,  on  the 
ground  that  the  respondents  had  not  sent  a  copy  of 
the  examination  as  to  the  chargeability  of  the  pan* 
pcrs,  subject  to  a  case  upon  the  necessity  thereof, 
which  case  the  respondents  had  not  brought  up,  the 
Court  refused  a  mandamus  to  compel  the  Sessions 
to  enter  continuances,  and  hear  the  appeal.  Rex  v. 
Suffolk  (Justices),  6  Law  J.  Rep.(N.8.)  M.C.37;  6 
Ad.&E.  109;  1  N.&P.306. 

The  parish  of  Tardebigg  consisted  of  one  hamlet, 
in  the  county  of  Warwick,  and  three  liberties  in  the 
county  of  Worcester ;  the  parish  church  standing  in 
both  counties.  The  hamlet  had  its  own  overseers, 
its  own  poor-rate,  and  had  maintained  its  own  poor 
until  the  4  &  5  WilL  4,  c.  76  :  but  only  one  church- 
warden. The  other  three  liberties,  forming  the 
Worcestershire  part  of  the  parish,  had  also  one 
churchwarden,  and  three  overseers,  one  for  each: 
the  rates  for  the  relief  of  the  poor  were  collected 
separately,  but  formed  one  joint  sum,  out  of  which 
the  poor  of  the  three  liberties  were  maintained, 
until  the  passing  of  the  same  act 

On  application  by  a  liberty  in  the  latter  division, 
for  a  mandamus  to  the  Justices  of  Worcestershire  to 
appoint  overseers  for  that  liberty,  pursuant  to  13  & 
14  Car.  2,  c.  12,  s.  21,  on  the  ground  that  the  parish 
had  not  enjoyed,  and  could  not  enjoy  the  benefit  of 
43  Eliz.: — Held,  that  the  divisions  of  the  parish 
could  not  be  considered,  with  reference  to  the  statute 
of  Charles,  as  distinct  parishes ;  and  that,  notwith- 
standing the  passing  of  the  Poor  Law  Amendment 
Act,  and  that  the  whole  parish  now  formed  a  part 


of  the  same  union  for  the  purposes  of  that  act,  the 
liberty  was  entitled  to  the  benefit  of  separate  over- 
seers ;  and  the  mandamus  was  granted.  Begina  v. 
fVorceslersfiire  (Justices)  ex  parte  Inkabitamis  cf 
Bentletf  Pounerfort,  9  Law  J.  Rep.  (n.s.)  M.C.  81 ; 
llAd.&£.57;  3P.&D.465. 

The  Court  will  not  grant  a  rule  nisi  for  a  man- 
damus to  compel  Justices  to  issue  their  warrant  to 
levy  expenses  of  cutting  a  hedge  pursuant  to  S  &  6 
WilL  4,  c.  50,  B.  65,  unless  it  appears  that  a  demand 
has  been  made  of  the  expenses  from  the  person 
sought  to  be  charged,  and  that  the  Justices  were 
informed  of  that  demand.  Ex  parte  Wbitmarsh,  8 
DowLP.C.43L 

(&)  To  Corporations. 

The  Court  will  not  grant  a  mandamus  command- 
ing a  party  to  pay  money  to  the  treasurer  of  a 
borough  under  the  5  &  6  Will.  4,  a  76,  s.  92,  unless 
the  application  be  made  either  by  the  treasurer  or 
after  he  has  been  required  to  demand  the  payment, 
though  the  party  applying  for  the  mandamus  be 
ultimately  entitled  to  the  money.  Regina  v.  Frost, 
8Ad.&£.822;  1P.&D.75. 

^liere  a  charter  is  granted  to  a  corporation  to 
hold  a  court  for  the  trial  of  causes,  the  disuse  of 
that  court  for  two  hundred  years,  and  the  want  of 
funds  to  hold  it,  are  no  answer  to  a  rule  for  a  man- 
damus commanding  them  to  hold  it.  Rex  v.  Wells 
(Mayor),  4DowL  P.C  562. 

On  the  revision  of  a  buj^ess  list,  under  stat  5  & 
6  Will.  4,  c.  76,  s.  18,  the  mayor  expunged  a  name. 
In  the  succeeding  mayoralty,  before  fir^  assesson 
were  elected,  application  was  made  for  a  mandamus 
to  restore  the  name,  on  a  suggestion  that  the  objec- 
tion was  invalid : — Held,  (before  the  7  WiU.  4.  &  1 
Vict  c.  78,)  that  this  Court  had  no  power  to  grant 
such  a  numdamus.  In  re  Hythe  (Mayor),  5  Ad.  & 
£.  832 ;  B.  c  Rex  v.  Hythe,  1  N.  &  P.  239. 

If  the  Lords  Conunissioners  of  the  Treasury  order 
compensation  to  a  party  not  holdii^  an  office  which 
foils  within  sect  66  of  stat  5  Bi  ^  WilL  4,  c.  76,  the 
Court  of  King's  Bench  will  not  enforce  the  order 
by  mandamus  to  the  corporation. 

But  they  will  grant  such  mandamus  when  the 
Lords  Commissioners  have  ordered  compensation 
to  a  party  holding  such  an  office.  Rex  ▼.  Bridge- 
water  (Mayor,  j-c),  6  Law  J.  Rep.  (n.b.)  M.C.  78 ;  6 
Ad.&£.839;  1N.&P.466. 

(c)  To  Public  Officers. 

The  Court  refused  to  grant  a  mandamus  to  the 
Commissioners  of  Customs,  ordering  them  to  deliver 
up,  on  payment  of  certain  duties,  goods  which  they 
had  saved  and  held  subject  to  the  payment  of  higher 
duties,  they  being  either  justified,  or  if  not,  subject 
to  an  action. 

Per  LittJedale,  J.,  a  mandamus  cannot  be  granted 
against  a  party  acting  merely  as  officer  of  the  crown. 
Rex  v.  Customs  (G>mmissioners),6  Law  J.  Rep.  (n.s.) 
M.C.  65;  5Ad.&£.380;  1N.&P.536. 

The  Lords  Commissioners  of  His  Majesty's  Trea- 
sury granted  a  retiring  pension  to  a  party,  under  the 
provisions  of  the  3  Geo.  4,  c  1 13,  having  informed 
him  of  their  intention  to  submit  a  vote  to  parlia- 
ment, granting  him  a  retired  allowance,  at  a  certain 
sum  per  annum;  and  the  Appropriation  Act  subse- 
quently granted  a  sum  in  gross  for  the  several  pur- 
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poses  specified,  amongst  which  was  the  pension  in 
question.  The  parly,  upon  application  at  different 
times  to  the  Treasury,  was  told,  that  if  he  would 
apply  to  certain  officers  named,  he  would  receive 
his  pension  and  all  arrears ;  hut  one  of  those  offi- 
cers stated  that  he  had  no  funds,  and  the  other  that 
he  had  received  no  authority  from  the  Treasury  for 
that  purpose,  and  the  party  was  subsequently  refused 
payment,  unless  he  would  enter  into  a  bond: — 
Held,  Huit  upon  these  facts,  the  Lords  Commis- 
sioners were  depositaries  for  the  party  to  whom  the 
pension  had  been  granted,  for  the  amount ;  and  that 
such  party  had  a  legal  right  to  the  same,  and  the 
Commissioners  had  no  power  to  annex  that  condition 
for  its  payment ;  and  the  Court  granted  a  manda- 
mus to  the  Lords  of  the  Treasury,  requiring  them 
to  issue  a  Treasury  minute,  or  authority,  zor  the 
payment  of  all  arrears. 

Whether  the  Lords  Commissioners  might  return 
that  the  state  of  public  afi&irs  rendered  it  expedient 
to  withhold  such  payment,  quare.  Rex  v.  Treasury 
(Lords),  5  Law  J.  Rep.  (n.b.)  K.B.  20 ;  4  Ad.  &  £. 
286;  5N.&M.589. 

In  a  patent  for  an  invention,  it  was  stipulated  that 
the  patentee  should  supply  for  His  Mi^esty's  service 
so  much  of  the  invented  article  as  should  be  required, 
at  such  reasonable  prices  and  terms  as  should  be 
settled  for  that  purpose  by  the  Admiralty.  The 
patentee  allowed  the  article  to  be  made  at  the  royal 
dock  yard,  and,  at  the  request  of  the  Navy  Board, 
gave  instructions  for  the  guidance  of  the  smiths 
there,  without  stipulating  for  any  recompense  for 
the  use  of  the  patent: — Held,  that  a  mandamus 
did  not  lie  to  the  Admiralty  to  fix  a  price  to  be 
paid  to  the  patentee.  Ex  parte  Pering,  4  Ad.  &  E. 
949;  6N.&M.472. 

Deductions  having  been  made  from  a  naval  offi- 
cer's  half-pay,  in  pursuance  of  a  general  order  from 
the  Admiralty,  application  was  made  on  his  behalf 
to  have  the  ainoimtof  such  deductions  restored,  and 
the  Lords  of  the  Admiralty  stated,  in  an  answer, 
that  they  had  given  directions  for  restoring  it 
Afterwards  they  retracted  this  consent,  giving  as  a 
reason,  that  it  would  subject  them  to  many  similar 
applications.  After  the  officer's  death,  his  admi- 
nistratrix moved  for  a  mandamus  to  the  Lords  of 
the  Admiridty  to  restore  the  deducted  sums,  on  the 
ground  that  they  had  admitted  the  right  to  them, 
and  the  possession  of  applicable  funds : — Held,  that 
there  was  no  vested  right  in  the  half-pay,  entitling 
the  administratrix  to  a  mandamus.  Ex  parte  Ric- 
hetU,  4  Ad.  &  £.  999 ;  6  N.  &  M.  523. 

The  Court  will  not  grant  a  mandamus  command- 
ing the  Commissioners  of  Woods  and  Forests  to  pay 
a  poor-rate  in  respect  of  lands  held  by  them  under 
the  crown.    Ex  parte  Reeve,  5  DowL  P.C.  668. 

A  mandamus  will  not  lie  to  the  mere  public  de- 
positaries of  money,  commanding  the  payment  by 
them  of  a  sum  in  gross. 

A  mandamus  will  not  lie  to  the  Crown  or  its  ser- 
vants, strictiy  as  such,  commanding  it  or  them  to 
pay  over  money  in  its  or  their  possession  in  liquida- 
tion of  claims  on  the  Crown.  In  re  De  Bode,  6  Dowl. 
P.C.  776. 

(d)  To  Public  Companies, 

In  order  to  induce  the  Court  to  issue  a  manda- 
mus to  a  canal  company  to  make  compensation  to  a 
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claimant,  a  clear  refusal  on  the  part  of  the  company 
must  be  shewn;  mere  delay  in  attending  to  the 
claim  is  not  sufficient.  Regina  v.  Wilts  and  Berks 
Canal  Company,  8  Dowl.  P.C.  623. 

The  Commissioners  of  the  Thames  and  Isis  Na- 
vigation were  empowered  to  make  anew  cut,  &c.,  and 
by  one  section  of  the  act  it  was  provided,  '*  that  if 
any  person  should  think  himself  aggrieved,  damaged, 
or  injured  by  any  wall  made  by  the  commissioners, 
or  by  the  operation  and  effect  of  such  work,  and 
should  make  complaint  thereof,  in  writing,  to  the 
commissioners,  under  his  hand,  the  commissioners 
should  hear  and  repoit  on  such  complaint,  and 
should  make  such  order,  determination,  and  judg- 
ment thereon,  as  they  should  think  just,  and  give 
such  compensation  to  the  party  complaining,  as 
they  should  think  reasonable ;  and  if  the  said  party 
should  be  dissatisfied  with  such  order,  determination, 
or  judgment,  it  might  be  lawful  to  appeal  to  the 
next  General  Quarter  Sessions ;  and  the  said  Court 
of  Quarter  Sessions  should  and  might  entertain  and 
take  cognizance  of  the  appeal,  and  make  such  order 
and  adjudication  thereon  as  to  the  Justices  should 
seem  just,  and  award  such  costs  to  either  party  as 
they  should  think  reasonable,  which  order  and  de- 
termination should  be  final  and  conclusive  to  all  in- 
tents and  purposes  whatsoever.*'  B,  who  had  a 
towing-path  by  the  side  of  the  ancient  channel  of 
the  river  Thames,  made  complaint  to  the  commis- 
sioners of  an  injury  accruing  to  him,  by  reason  of 
a  new  cut  made  by  the  commissioners,  the  conse- 
quence of  which  was,  that  the  navigation  of  the  old 
cut  was  almost  entirely  disused,  and  his  towing- 
path  rendered  useless  and  unprofitable.  The  com- 
missioners in  answer  said,  that  they  could  not 
accede  to  the  application,  upon  which  B  appealed 
to  the  Quarter  Sessions,  who  awarded  l,0O0iL 
by  way  of  compensation,  and  2QQL  for  costs: — • 
Held,  first,  that  the  answer  of  the  commissioners, 
that  they  could  not  accede  to  the  application, 
was  an  order,  determination,  or  judgment,  on 
which  to  found  an  appeal  to  the  Sessions.  Se- 
condly, that  by  the  provisions  of  the  act  upon 
such  appeal,  the  Sessions  had  full  cognizance  of  the 
matter,  and  were  eigoined  to  make  such  order  and 
determination  thereon  as  to  the  Justices  should  seem 
just  and  reasonable;  and  it  was  impossible  to  say 
that  the  Sessions  had  done  wrong  in  deciding  that 
the  damage  accrued  by  the  operation  and  e&ct  of 
the  work  done  by  the  couunissioners..  The  Court, 
therefore,  granted  a  peremptory  mandamus  to  enforce 
the  Order  of  Sessions.  Rex  v.  Thitmes  and  Isis  Nam- 
gation^e  Law  J.  Rep.  (n.s.)  K.B.  17  ;  5  Ad.  &  £.  804. 

On  an  application  by  certain  shareholders  of  a 
railway  company,  and  land- owners  along  the  line, 
it  appearing  to  the  Court,  on  affidavits,  that  the 
company  intended  to  execute  only  a  part  of  their 
line,  as  far  as  a  certain  point,  and  had  no  bondjide 
purpose  of  completing  the  work  by  executing  the 
remainder,  a  rule  was  made  absolute  for  a  manda- 
mus, directing  the  company  to  make  and  complete 
their  railway  according  to  the  provisions  of  their 
act ;  to  set  out  their  line,  with  the  intended  devia- 
tions, within  the  remaining  portion ;  and  to  pro- 
ceed to  purchase  the  land  necessary  for  making  and 
completing  the  railway  within  that  portion.  Regina 
V.  Eastern  Counties  Railway  Company,  8  Law  J.  Rep. 
(N.8.)Q.B.340;  10Ad.&E.531;  '2P.&D.648. 
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A  '•rtl  >•*  Tnuiuaraus  tD  compel  a  cuuipmv  M 
ctmipU  le  1  "Tuiwav.  •>  'nflnlficienc  tfit  does  not  db- 
tii»vM\  MU«r  'ip^'n  'he  Tace  jf  it,  that  the  ctimpanir 
Aiv  UK  •»r»»vvt«.Mtjf  iwNj  We  untler  the  powers  and 
4uv'»vr«t»t'»  ii'-Hir-txH  >f  r>ariitiment,  by  v^irher  shew- 
»i»s4  w  lOrtmouiitvnt  '\v  'hem  of  part  of  the  line,  or 
A  'v»i«i  u>«-ci>«ipa Alice  ^u'l  the  terms  nn posed  by 
tho  u*«,  •»«»  *v»  '<'^^'  Durvhifcse  of  lauds,  ic.  A  mere 
'jlntvuuMH  'h.tt  'he  ovuipiuiy.  when  requested,  hare 
rt'UtwU  'o  t»ur\'ha?<e  'aiidss  is  not  of  itself  sufficient 
K>i  »  »K'rT'»ii|»u»rv  •tiotuinmu^s,  a»  such  a  statemmt  is 
ooM'^j-viriii  vMth  All  ;itabi!u>  oa  the  part  i>f  the  com- 
)Mii\  u»  ituulutM?  ihc  'ttnd>  in  ^oe^tion,  except  upon 
uni«*4A\MUi.>io  't  i»n>»   /'»u#.  •*  Law  J.  Rep.  vN.S.}  Q.B. 

V  ^*\'UijtrtHv  o«v.»(«'\l  Sv  A  IucaI  act  of  parliament 
h<*U  Hxvn  v>»u»m.iudiO  '>^  »«ami:iiiiu*  to  *ummon  a 
mi^.  UH  hv'  .t«^x»vaiicia  v»f  da'tiAjcv^  Jue  under  the 
iKi  o  *  »o««>  ;««c*t'd.  4iui  uv  ;ur>  b*d occoniiniclT 
A>x<»r*v««i  'ho  vi»-  iiaKC*  .«  a  v-vrtain  *um.  The  act 
pi  v»  w  u H  d .  '  h»u  !  hv  •  u  I V  Nhvu '. d  S^  suiimioued  before 
»hc  »\*'»nvv'*  tl  tho  ^.Jurtrter  Se^'uonsv  who  were  to 
mw  "uJ^nu.u  'or  the  vX'rnjK'usdQOB  «  assessed, 
i«j«d  ilKii  »Uo  %vidK't  .wid  ;uoj;tiwat  should  be  re- 
g»HU**a  V  tho  vUtK  of  ihe  p<ace.  and  be  deemed 
u.oidK  hn  iU  uilv»ilH  and  purp*»e»:  and  it  was 
^Uo  y\o\  idcd.  th.a  the  co*tH  of  liic  mquisiuon  should 
bv  u>ov»\v».»^iM  bv  vlixUvHK  under  a  warrant,  to  be 
guiui«>d  b>  ts^o  v^u^^u^1^  yff  the  P^Nwe.  No  specific 
uttuU'  *rt«  jKuulvil  v»ui  t^r  rwwfrui^  the  amount  as- 
^c«»»  d.  rho  V.\Mut  vvtuxi,«d  to  ^T»nt  a  maitdamus  to 
Ihv  i<»iujMnv,  iv  »M>  thv  ^.'v^tH  <?aher  *>i  the  former 
m.*»»*U»iki»«  vn  oi  ihc  tmtu».HiiK»u»  as  ihcv  were  re- 
ima>v4  !(»»  b*»th  th^^c  o<*AC«:  but  jc^i^il^  »  man- 
duuiun  W  Ihcin,  u»  v>.*>  th«>  amount  a«*e«*«»d,  as  it 
aia  u.a  »|'l'»«"  ^^^^  I hVi V  ^ a*  an V  v>lher  convenient 

h  *in  Wf./^».  r,!  i>««'<t'  U'«**»,  tJ  la*  «)'  R«fp*  (»•»•) 
IV  h  H»,  u   Vd  v\  K  i»vJ;   \  N  v^  l^.^'^O, 

|lii>  rs'u»t  ui\k^od  a  matuUuma  to  a  railway 
s.i»u»i»m»s  un«ou»|U'l  ihtHu  to  vv«vtr\  k^vHub along: their 
iMt).  uo  sUvuv  lu  Ou'U  t*ot  of  uuviporation  requir- 
luu  O^'m  iv  \>M»*\  4H  li^'iHl'*  om»red  tv»r  courevance, 
ulllu.urth  Ou'\  h.*d  M<i\vd  ¥r»th  iH'rtam  persons  to 
vmi\  0»ii»  ^^n^Ulu  ihs*  sAvluMonof  all  others. 

\  uu»»am»u»*  \mU  md  b*»  Kiauteil  to  enforce  the 
ui  lu  t«l  U«>  \»l  ibv  >*»ul  d  »n  nv'iion  ^ill  Ue,  althott(rl> 
lu  •n.uu.  ^  ♦***  U  Mill  b»»  ksiantcd.  even  where  an  in- 
di«  iuu  ui  uiits  bv  i»u  H  u%d    /C.»  /^'*v  HiM>*nt^  T  Dowl. 

^  |im  I V ,  v>  \h*  Iu«  rtd>  rtiu»*Hl  mi>u«fY  to  the  fruardiana 
id  Mm.  iM.iM  m>»U»  Mu«  «M  (irv*.  3»  c,  «3»  s,  20,  is  not 
HllUhil  l«y  »tu«  .MuU^iun  of  th»  jrwanlians  to  nay  off 
HI  iiHi*li»M  h«i  «Mii«  iwiMdIHh  purt  of  his  debt  an- 
Mimllv  iMd  U  ♦miIHUmI  Io  «  muHUamus  to  them  to  pay 
hU  Jl.ld  w»mI  luUM»«*l,  llumgh  twrnty  yeart  hare 
i.)hi..hI  IVhh  Ih0  Hm»«  wliru  thf  money  was  bor- 
n.,v»..l,  MiHl  iM.  liH...Mdv  Imm'H  p«ia  bin  interest  ycarlv. 
/f, ,  V    H'if*ti"*  \fi*^''httiO*h),  i\  Liiw  J.  Rep.  (N.s.) 

M(     HM»,   I  N   M'  r7K  .        u      ^     r 

IIm.  TmhiI   m'I\»^»mI  h  innndttirms  to  a  board  of 

„ -.  iH  i4dMHl  MHO  J  J  to  b<i  thoir  clerk,  on  the 

H ml   llwil  lu.  I...a  iIm.  nirtj..riiy  of  IckrI  votes  over 

Dm.  M  .1  whMlMMllMMnirtdmiUrd.  It  being  proposed  to 
Im-mii.m'm  ..MdlMV  -<i  10  Ihii  IcKftI  appointment  of 
fUt  ^.mt.n tlH  in-i.|vr*.     Wr/f/wrt  v.  /)o/^^^/y  Union 


(Gwmrdiaiu),  7  Law  J. Rep.  (H.S.)  M.C.99;  8 Ad. 
frE.561;  3N.&P.M2. 

(/)  Ta  CSbareAiMirit^M  oiiif  VeMtrfmem. 

A  rule  for  a  mandamas  to  churchwardens  to  swear 
m  oireraecrs  of  the  poor,  granted  absolute  in  the  first 
instance.  Regima  ▼.  Manchetter  {Ckurehukirden)^  7 
0owL  P.C.  707. 

A  churchwarden  elect,  whether  his  title  be  colour- 
able only  or  valid,  is  entitled  to  be  admitted  and 
sworn  in  by  the  ecclesiastical  authority  immediately. 

Where,  therefore,  on  the  application  of  church- 
wardens elect,  immediately  after  the  election,  to  the 
surrogate,  at  bis  chambers,  to  be  admitted,  the  sur- 
rogate answered,  that  he  did  not  know  that  he  conld 
adbmit  them  until  the  visitation  of  the  archdeacon>  it 
being  the  practice  of  the  archdeaconry  to  swear  in 
chnrchwaxilens  at  that  time ;  and  refused  to  admit 
them  on  that  ground, — this  Court  granted  a  man- 
damus. Rex  V.  jirchdeaeom  of  Middksett  5  Law  J. 
Rep.(N.s.)M.C.12;  aAd.&E.615;  5N.&M.494. 

Where  an  application  was  made  to  convene  a  vestry 
to  elect  a  sexton,  the  office  being  full  hy  the  appoint- 
ment of  Ae  rector,  the  Court  required  that  there 
should  he  very  strong  evidence  of  the  existence  of  a 
custom  for  the  parishioners  to  elect  to  that  office, 
before  they  would  grant  a  mandamus  to  try  the 
right ;  there  being  another  remedy, — ^by  action  for 
money  had  and  received,  brought  by  a  party  wishing 
to  dispute  the  title  of  the  sexton  against  him,  Uie 
fees  having  been  paid  under  a  protest ;  or  by  refosal 
to  pay  the  fees,  when  the  sexton  would  have  his 
action  against  the  party  so  refusing.  Rex  v.  Stoke 
Dmmerel  {Ckwrekwardefu)j  6  Law  J.  Rep.  (n.8.)  M.C. 
14;  5Ad.&£.584;  1N.&P.^6. 

James  I.  granted  a  rectory  to  a  corporation  in  trust 
to  pay  stipends,  and  to  bear  all  the  charges  issuing 
out  of  the  rectory.  The  22  &  28  Car.  2.  absolved  the 
parishioners  from  the  payment  of  tithe,  and  enacted, 
that  a  rate  should  be  made  yearly  by  the  pariA 
^jieers  for  the  pa3rment  of  stipends,  and  for  church 
repairs.  The  56  Geo.  8,  c.  55,  enacted,  that  it  might 
be  lawful  for  the  wardensy  overteertt  and  inhabUamte  in 
vestry,  to  make  a  rate  (to  a  larger  amount)  for  the 
payment  of  stipends  and  for  church  repair*.  On  a 
vestry  refusing  to  make  a  rate  for  the  above  pur- 
poses under  the  last-mentioned  act,  the  Court  issued 
a  mandamus  to  them  to  call  a  vestry  and  make  a  rite. 
Rex  V.  St.  Saviour's,  Southwark,  1  N.  &  P.  496 ;  7  Ad. 
&  £.  926. 

A  mandamus  calling  on  trustees  appointed  under 
a  local  act  to  produce  before  the  auditors  appointed 
under  the  Vestry  Act,  1  &  2  Will.  4,  c.  60,  *<  the  ac- 
counts" (without  limit  as  to  time)  kept  by  them 
under  the  local  act,  and  requiring  the  clerk  to  the 
trustees  to  produce  the  books  of  account  which  may 
concern  the  above  accounts,  is  bad,  as  exceeding  the 
authority  given  by  stat  1  &  2  Will  4,  c.  60,  sa.  84, 85, 
although  such  mandamus  begin  by  reciting  a  demand 
made  by  the  auditors  upon  the  trustees  in  terms 
conformable  to  the  act,  snd  a  refusal  to  comply  with 
such  demand.  Rex  v.  St.  Pamcras  (Churdt  Tnutets), 
6  Ad.  &E.  314;   1N.&P.607. 

Where  a  select  vestry  was  directed  by  a  local  act 
to  lay  a  church-rate,  which  was  to  be  collected  in  a 
special  manner,  and  which  was  made  the  subject  of 
appeal  to  Quarter  Sessions, — Held,  that  the  Court 
of  Qneen*8  Bench  had  jurisdiction  to  enforce  the 
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making  the  rate  by  mandamus,  although  a  section 
of  the  act  contained  a  saving  clause  that  nothing  in 
the  act  was  to  abridge  or  controul  the  rights  of  any 
person  having  ecclesiastical  jurisdiction  over  any 
matter  or  thing  concerning  the  churches  of  the  parish. 

It  is  no  ground  of  objection  to  a  mandamus 
that  a  requisition  is  made  on  parties  in  the  alterna- 
tive to  do  one  of  three  things,  if  the  duty  enjoined 
by  act  of  parliament  forms  one  of  them,  and  there 
has  been  a  general  refusal  to  comply  with  such  re- 
quisition. 

When  the  making  of  a  church-rate  is  enjoined  on 
a  special  vestry  by  act  of  parliament,  a  colourable 
adjournment  for  the  purpose  of  delay,  is  equivalent 
to  a  distinct  refusal ;  and  therefore  where  a  vestry  was 
assembled  on  the  8th  June  to  consider  a  requisition 
of  the  churchwardens  to  make  a  church-rate,  and 
they  had  notice  that  on  refusal  a  mandamus  would 
be  applied  for ;  and  at  the  meeting  a  resolution  was 
passed,  that  the  churchwardens  ought  to  supply  an 
estimate  of  the  expenses  required,  and  the  vestry 
adjourned  for  ten  days ;  the  Court  thought  this  a 
colourable  adjournment,  and  awarded  a  mandamus. 
Regina  v.  SL  Margarets,  Leicester  (  Vestry vien),  8  Ad. 
&E.889;   1P.&D.116. 

(jg)  In  other  Cases. 

The  Court  refused  to  grant  a  mandamus  to  the 
trustees  of  a  savings  bank,  to  appoint  an  arbitrator 
under  the  9  Geo.  4,  c.  92,  s.  45,  where  it  appeared, 
that  by  a  rule  of  the  society  the  applicant  was  pre- 
vented from  substantiating  his  claim,  by  reason  of 
the  lapse  of  time.  Regina  v.  Northunch  Savings  Bank 
(  Trustees),  8  Law  J.  Rep.  (n.8.)  M.  C.  24 ;  9  Ad.  &  £. 
729;  1P.&D.477. 

Where  the  clerk  to  a  savings  bank  embezzled 
money  of  the  bank,  and  a  depositor  was  thereby  pre- 
vented from  drawing  out  his  deposit,  the  Court 
granted  a  mandamus  to  the  trustees  and  managers 
to  appoint  an  arbitrator  to  settle  the  dispute  as  to  his 
right  to  recover  against  them  \mder  the  9  Geo.  4,  c.  92, 
8. 45.  Jle*  V.  MildenkaU  Savings  Bank,  6  Law  J.  Rep. 
(N.S.)  M.C.  136 ;  6  Ad.  &  £.  952  ;  2  N.  &  P.  278. 

A  rule  fora  mandamus  to  the  principal  and  antients 
of  Barnard's  Inn  to  admit  an  attorney  into  the  society, 
was  discharged,  it  not  appearing  that  this  Court  had 
the  requisite  authority  over  the  inn.  Rex  v.  Barnard's 
Inn,  5  Ad.  &  £.  17. 

Where  an  infant,  under  two  months  old,  was  de- 
serted at  the  door  of  the  Foundling  Hospital,  the 
Court  issued  a  writ  of  mandamus  in  the  first  in- 
stance to  the  directors  of  the  poor  of  the  parish  con- 
stituted by  a  local  act,  commanding  them  to  receive 
the  child,  although  the  application  was  made  at  the 
instance  of  a  stranger,  wno  took  care  of  the  child 
from  humane  motives.  Ex  pta^te  Foundling  Hos- 
pital, 6  Dowl.  P.C.  722. 

By  a  deed  of  agreement,  the  nomination  to  cer- 
tain fellowships  was  to  be  in  the  appointment  of  the 
heirs  male  of  the  body  of  M  S,  and  for  want  of  such 
heirs  male,  of  S  S,  and  his  heirs  male;  and  for  want 
of  such,  of  the  heirs  male  of  £  S;  and  for  want 
of  such,  of  the  heirs  male  of  another  M  S.  The 
appointment  had  been  exercised  for  many  years  by 
the  heirs  male  of  the  body  of  £  S,  claiming  by 
descent  from  his  eldest  son.  On  that  line  becoming 
extinct,  the  defendant  appointed,  claiming  descent 
from  £  S,  by  a  second  branch.     The  plaintiff  dis- 


puted his  title;  and  he  and  the  defendant  having 
both  obtained  rules  calling  on  the  college  to  shew 
cause  why  a  mandamus  should  not  issue  for  the 
admittance  of  their  respective  nominees,  the  Court 
of  Queen's  Bench  directed  an  issue  to  try  whether 
the  plaintiff  had  a  better  right  than  the  defendant 
At  the  trial,  the  plaintiff  proved  his  descent  from 
£  S  by  a  third  line.  The  defendant  did  not  make 
out  his  descent  in  the  second  line.  No  acts  of 
ownership  were  proved  to  have  been  exercised  in  the 
line  by  which  the  plaintiff  claimed ;  and  it  was  not 
proved  that  all  the  descendants  of  S  S,  in  the  male 
line,  were  extinct: — Held,  that  the  plaintiff  was  en- 
titled to  the  verdict,  and  to  a  mandamus  to  the  col- 
lege to  admit  his  nominee.  Regina  v.  St.  Peter's 
College,  Cambridge,  9  Law  J.  Rep.  (n.s.)  Q.B.  321. 

Upon  a  writ  of  false  judgment  from  a  county 
court,  the  sheriff's  return  of  his  proceedings  appear- 
ing to  be  no  more  than  minutes,  and  not  full  entries 
of  the  pleadings,  the  Court  made  absolute  a  rule 
calling  on  the  sheriff  to  complete  the  entries,  or  to 
state  what  was  understood  by  them.  Overton  v. 
Swettenham^S  Bing.  N.C.  786;  4  Sc.  483;  5  Dowl. 
P.C.  641. 

(B)  Rbtubn. 

If  there  is  a  difference  of  opinion  amongst  the 
directors  and  governors,  as  to  obeying  the  manda- 
mus, or  making  a  return  thereto,  some  of  them 
cannot  make  a  separate  return,  or  apply  to  set  aside 
the  writ  for  irregularity.  Rex  v.  St.  Andrew,  Holbom, 
and  St.  George  the  Martyr,  6  Law  J.  Rep.  (n.s.)  M.C. 
160;  7Ad.&£.281. 

Mandamus  to  the  lord  and  steward  of  a  manor  to 
proceed  upon  a  plaint  in  the  nature  of  a  writ  of  right, 
m  the  court  baron  of  the  manor.  The  return  set  out, 
that  a  general  customary  court  baron  of  the  manor 
having  been  holden  on  a  certain  day,  before  the  writ 
issued,  the  Court,  upon  deliberation,  had  ordered 
and  judged  the  plaint  and  proceedings  to  be  set 
aside,  reversed,  annulled,  and  altogether  held  for 
nothing,  in  consequence  of  certain  errors  and  irre- 
gularities, which  it  proceeded  to  specify;  that,  not- 
withstanding the  said  proceedings  and  judgment  of 
the  Court,  the  defendants,  in  obedience  to  the  writ  of 
mandamus,  held  a  general  customary  court  baron 
on  a  subsequent  day,  when  the  Court,  upon  deliber- 
ation, ordered  the  plaint  and  proceedings  to  be  set 
aside,  reversed,  cancelled,  and  altogether  held  for 
nothing,  in  consequence  of  the  same,  and  also  of 
other  errors  and  irregularities,  which  it  proceeded 
to  specify ;  ^*  wherefore  the  defendants  cannot  pro- 
ceed upon  the  said  plaint,  &c.,  as  in  the  writ 
commanded" — Held,  that  tlie  return  was  not  uncer- 
tain, or  repugnant;  that  the  proceedings  returned 
amounted,  in  substance,  to  a  judgment ;  and  that, 
on  a  motion  to  quash  the  return,  the  Court  of 
Queen's  Bench  could  not  examine  whether  the 
judgment  was  formal  or  not,  or  whether  the  alleged 
errors  and  irregularities  on  which  it  proceeded  were 
sufficient  to  justify  it  Regina  v.  Godfrey,  8  Law  J. 
Rep.  (n.b.)  Q.B.  243 ;  s. c.  ReginaY.OldUaU{Manar\ 
10Ad.&£.248;  2P.&D.515. 

A  mandamus  suggested  that  defendant  was  sur- 
veyor of  the  highways  for  a  time  named,  and  now 
expired;  and  Siat  divers  books  of  accounts,  &c., 
relating  to  the  highways,  during  his  time  of  office, 
were  now  in  his  possession,  and  ought  to  be  deli- 
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Tcred  to  the  churchwardens,  and  that  he  had  been 
often  required  so  to  deliver  them,  and  had  refused; 
and  the  mandamus  commanded  him  to  deliver  to 
the  churchwardens  all  books,  &c.  in  his  possession, 
or  shew  cause  to  the  contrary.  Defendant  returned 
that  he  had  not,  on  the  day  of  the  teste  of  the  man- 
damus, nor  since,  nor  now,  nor  when  he  was  required 
on  behalf  of  the  churchwardens,  any  books,  &c.  in  his 
possession ;  not  stating  whether  he  had  them  in  his 
possession  between  the  times  of  the  requisition  and 
the  teste,  nor  what  he  had  done  with  them : — Held, 
a  good  returui  but  the  Court  gave  the  defendant  no 
costs  of  the  mandamus.  Rex  v.  Round,  4  Ad.  &  E. 
139;  5N.&M.427. 

(C)  Pbacticb. 

'  In  applying  for  a  mandamus  to  the  steward  of  a 
manor,  to  enrol  a  deed  of  disposition,  pursuant  to 
3  &  4  WilL  4,  c.  74,  s.  53,  it  is  not  necessary  to  annex 
a  copy  of  the  deed  itself,  if  the  contents  are  stated 
in  the  affidavit  Crosby  v.  Fortescue,  5  Dowl.  P.C.  273. 

One  writ  of  mandamus  cannot  issue  at  the  in> 
stance  of  two  persons,  for  the  enforcement  of  sepa- 
rate claims,  although  they  have  been  successors  in 
the  same  office  in  respect  of  which  the  claims  arise. 
Ez  parte  Scott,  8  Dowl.  P.C.  328. 

When  the  validity  of  a  return  to  a  mandamus  is 
argued  on  a  cfmciitHm,  the  party  impugning  the  re- 
turn must  begin,  although  the  opposite  party  states 
that  he  shall  object  to  the  form  of  the  mandamus. 
'  Rex  V.  St.  Pancrat  (Church  Trustees),  6  Ad.  & £.  314; 
1  N.  &  P.  507. 

If  certain  magistrates,  attending  at  special  ses- 
sions, do  not  take  part  in  a  decision  of  the  sessions, 
they  ought  not  to  be  brought  before  the  Court  of 
Queen's  Bench,  on  an  application  for  a  mandamus 
in  respect  of  that  decision.  Regina  v.  fViUs  {Justices), 
8  Dowl.  P.C.  717. 

The  rule  of  practice,  that  there  must  be  eight 
days  between  the  teste  and  return  of  a  writ  of  man- 
damus, is  applicable,  where  a  mandamus,  absolute 
in  the  first  instance^  is  directed  to  governors  and 
directors  of  the  poor  of  a  district,  under  a  local  act, 
to  pay  money  from  the  poor-rates,  for  their  propor- 
tion of  expenses  incurred  by  the  guardians  of  a  union 
under  4& 5  Will. 4,  c.  76. 

And,  if  the  parties  who  obtain  such  writ  make  it 
returnable  at  an  earlier  day,  without  the  leave  of  the 
Court,  the  Court,  on  the  objection  being  brought  to 
their  knowledge,  will  quash  the  writ  of  their  own 
act  Rex  v.  St.  Andrew^  Ifolborrif  and  St,  George  the 
Martyr  (Governors),  6  Law  J.  Rep.  (n.s.)  M.C,  160; 
7  Ad.  &  E.  281. 

It  is  not  now  necessary  to  give  notice  of  a  motion 
to  quash  a  writ  of  mandamus.  Regina  v.  Middlesex 
(Justices),  7  Law  J.  Rep.  (n.s.)  M.C.  68. 

A  party  shewed  cause  against  a  rule  for  a  manda- 
mus, calling  upon  him  to  deposit  certain  books  with 
the  clerk  of  the  peace,  and  admitted  that  he  had 
tliem,  but  claimed  to  keep  them.  The  Court  having 
made  the  rule  absolute,  and  the  writ  having  issued, 
alleging,  that  two  specified  books  were  in  his  cus- 
tody, power,  or  controul,  he  returned  that  he  had 
deposited  one,  but  that,  at  the  day  of  the  teste  of  the 
writ,  he  had  not  the  other  in  his  custody,  power,  or 
controul: — ^The  Court  refused,  on  motion,  to  order 
this  return  to  be  taken  off  the  file.    Regina  or  Rex  v. 


Payn,  7  Law  J.  Rep.  (n.s.)  M.C.  87;  6  Ad.  &  E.  392  ; 
8 1^.  &  P.  165. 

Where  a  return  has  been  made  to  a  mandamus, 
the  prosecutor  may,  after  its  sufficiency  has  been 
decided  on  a  cmciUum,  traverse  any  material  fiicts 
contained  in  it  Regina  v.  North  Midlattd  RaUmasf 
Company,  9  Law  J.  Rep.  (n.8.)  Q.B.  287;  11  Ad.  & 
£.955,n.;  3P.&D.622. 

W^here  the  Court  has  refused  to  order  the  retan 
to  a  mandamus  to  be  taken  off  the  file,  the  prose- 
cutors are  still  at  liberty  to  traverse  the  facts  of  such 
return.  Regina  v.  Payn,  9  Law  J.  Rep.  (n.8.)  Q.B. 
285;  11  Ad.&£.955;  8P.&D.623. 

Where  an  overseer  is  rendered  incompetent  to 
serve,  in  consequence  of  a  conviction  under  the 
4  &  5  Will.  4,  c.  76,  s.  97f  and  an  application  is 
made  for  a  mandamus  to  compel  him  to  deliver  up 
books,  &c.  belonging  to  the  parish,  the  conviction 
must  be  annexed  to  the  affidavits  in  support  of  the 
rule.     Rex  v.  Simms,  4  Dowl.  P.C.  294. 

A  peremptory  mandamus  will  not  be  awarded 
until  the  proceedings  on  the  first  mandamus  are 
complete ;  and,  therefore,  where  a  mandamus  having 
issued,  requiring  payment  of  two  distinct  sums,  the 
prosecutor  traversed  the  return,  and  the  issues  were 
found  for  him,  as  to  one  sum,  and  substantially  in 
his  favour,  as  to  the  other ;  but  a  rule  nisi  had  been 
obtained,  to  enter  a  verdict  for  the  defendant :  as  to 
this  the  Court  would  not  award  a  peremptory  man- 
damns  to  enforce  payment  of  the  first  sum  pending 
the  rule  as  to  the  second.  Regina  v.  Baldwin,  8  Ad. 
&  E.  947. 

(D)  Costs. 

The  Court  would  not  give  the  prosecutor  costs  of 
the  mandamus,  under  stat  1  WilL  4,  c.  21,  s.  6,  when 
the  question  is  considered  to  have  been  very  doubt- 
ftil.  Rex  V.  Thames  and  Isis  Nenngation  Commis- 
sioners, 6  Law  J.  Rep.  (m.s.)  K.B.  17;  5  Ad.&  £.80ii 

Where  a  rule  for  a  mandamus  is  made  absolute, 
the  costs  of  the  application,  pursuant  to  1  WilL  4, 
c.  21,  s.  6,  must  be  made  the  subject  of  a  separate 
application,  and  wiU  not  be  considered  by  the  Court 
on  disposing  of  the  rule.  Regina  v.  Salop  (JusOees), 
6  DowL  P.C.  28. 


MANSLAUGHTER. 

[See  Murder  and  Mamslauohter.] 


MANOR. 


The  steward  of  a  manor  is  not  bound  to  accept  a 
general  surrender  of  tenements,  without  descriUng 
particularly  what  the  tenements  are,  although  the 
proposed  surrender  refers  to  a  prior  one,  in  which  the 
tenements  were  described. 

SembU — That  it  is  a  good  custom  for  the  stewiid 
to  prepare  all  surrenders  in  a  manor  for  a  reasonable 
fee.  Regina  v.  Bishop* s  Stoke  (Manor),  8  DowL  P.C. 
608. 

The  3  &  4  WilL  4,  c.  74,  s.  53,  (the  act  for  the 
abolition  of  fines  and  recoveries,)  only  applies  to 
equitable  estates  of  tenants  in  tall  of  lands  held  by 
copy  qf  court  roll ;  the  Court  therefore  refused  a 
mandamus  to  the  lord  of  a  manor  commanding  him 
to  enter  on  the  court  rolls  an  indenture  touching 
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certain  eustomanf  freehold  hereditaxnaits,  although 
it  appeared  that  the  steward  of  the  manor  was  ac- 
customed to  give  admittances  signed  by  him  to  the 
grantee  of  such  hereditaments,  but  did  not  enrol  the 
deed  by  which  they  were  granted  Regina  v.  IngU- 
ion  {iimor),  8  Dowl.  P.C.  693. 

A  rule  for  a  mandamus  to  the  steward  of  a  manor 
to  accept  a  surrender  of  copyhold  premises  to  certain 
uses,  should  make  the  lord  of  the  manor  a  party 
thereto.  Regma  v.  Whitford  {Manor),  7  DowL  P.C. 
709. 

By  the  seventh  custom  of  the  manor  of  P,  the 
lord  is  to  have  for  a  heriot,  on  every  descent,  the 
best  quicke  cattle  for  every  yard  and  half  yard  of 
land;  by  the  seventeenth,  *'if  anv  tenant  shall  let 
his  land,  and  at  his  decease  the  lord  not  answered 
the  best  beast  for  his  heriot,  which  did  commonly 
manure  the  premises,  the  person  to  whom  the  land 
ought  to  come  shall  pay  to  the  lord,  within  six  weeks 
after  the  death  of  the  tenant,  8/L  for  every  yard  land, 
and  40«.  for  every  half  yard,  instead  of  a  heriot": — 
Held,  that  where  the  tenant  died  after  having  let 
his  land,  the  lord  was  entitled  only  to  the  pecuniary 
payment,  in  lieu  of  the  heiiot.  Croome  v.  Guite,  4 
Bing.N.C.148;  5Sc.453. 

In  ejectment  by  a  party  claiming  to  be  devisee  of 
a  manor,  the  facts  of  the  devisor  having  held  a  court 
thirty-five  years  ago,  and  the  lessor  of  the  plaintiff 
on  several  occasions  dnce  his  death,  and  of  appoint- 
ments of  gamekeepers,  are  pritud  facie  proo^  both 
that  a  manor  exists,  and  that  the  lessor  of  the  plain- 
tiff is  the  lord,  without  the  production  of  court  rolls 
or  any  documentary  evidence  of  courts  having  been 
held.  Beck  v.  Heakin,  6  Ad.  &  E.  495 ;  s.  c.  Doe  d. 
Beck  v.  Heakin,  2  N.  &  P.  660. 


MARKET. 


"Where  a  corporation  had  held  a  market  by  pre- 
scription, and  the  Crown  afterwards  granted  to  the 
corporation  a  charter  with  these  words, — "Quod 
nullum  mercatum  infra  septem  leucas  in  circuitu 
burgi  prsdicti,  per  nos  vel  hseredes  nostros  alieno 
concedatur:" — Held,  that  such  prohibition,  if  it 
could  be  construed  to  extend  beyond  that  which  is 
attached  by  the  common  law  to  the  grant  of  a  market, 
was  void. — Held,  also,  that  the  establishment  of  a 
new  market  to  be  holden  at  the  same  times  within 
the  common  law  distance  of  the  old  market,  was 
primd  facie  injurious  to  the  latter,  and  therefore 
void ;  the  convenience  of  the  public  would  not,  imder 
such  circmnstances,  justify  the  grant  of  a  new 
market. 

And  where  the  first  charter  purported  to  be 
granted  de  aseenm  pr^latorum,  comitum,  ^c,  in  in- 
etanti  parliamento  convocato,  a  new  charter  granted 
to  hold  a  market  within  the  prescribed  distance  would 
be  void,  and  would  be  repealable  by  scire  faciae.  The 
words  stated  would  have  the  effect  of  giving  the  first 
charter  the  authority  of  an  act  of  parliament  Such 
charter  could  only  be  repealed  by  act  of  parliament 

If  the  market  created  by  the  first  charter  had  not 
sufficient  space  for  the  accommodation  of  the  public, 
and  also  if  part  of  the  space  originally  allotted  to  it, 
was  employed  or  suffered  by  the  grantee  to  be  em- 
ployed for  other  purposes,  without  his  providing  as 
convenient  a  place  for  the  public  to  buy  and  sell  in 


elsewhere,  within  the  limits  of  his  grant,  such  cir- 
cumstances would  furnish  a  good  defence  to  an 
action  brought  by  him  against  any  person  for  selling 
out  of  the  market;  they  might  slso  furnish  ground 
for  a  tcire  facias  to  repeal  the  patent 

Quare — Whether  such  circumstances  would  not 
render  the  grantee  liable  to  an  indictment  for  a  mis- 
demeanour. If  they  would,  an  action  would  also 
lie  against  him  for  Ms  default 

But  while  such  gprant  remained  unrepealed,  no 
other  market  could  be  granted  within  the  limited 
distance. 

If  by  the  terms  of  the  grant  the  market  was  to  be 
held  in  a  fixed  place,  defined  and  known  by  metes 
and  bounds,  should  those  limits  not  be  sufficient, 
and  the  owners  of  the  market  have  no  power  to  en- 
large them,  a  new  market  might  be  granted  to  such 
an  extent  as  to  supply  tlie  deficiency,  but  no  more. 
Re  Islington  Market  Bill,  8  C.  &  F.  513. 

In  an  action  on  the  case,  brought  by  the  plaintiA 
against  the  defendant,  for  disturbing  their  market,  a 
grant  of  a  market  by  a  charter  of  Jac.  2,  in  1668,  to 
be  exercised  within  the  manor,  was  proved ;  but  the 
plaintifl&  failed  in  deducing  a  legal  title  to  the  market 
from  that  grant  They  then  proved,  that  the  market^ 
up  to  1832,  had  been  held  at  a  particular  spot  within 
the  town  and  manor  of  Narbeith,  and  that  they  and 
those  whom  they  represented  had,  as  lords  of  the 
manor,  received  tolls,  the  defendant  receiving  stall- 
age for  the  market-place  and  surrounding  buildings, 
which  were  his  property.  In  1832,  the  plaintifli 
had  opened  a  new  market-house  on  their  own  ground 
within  the  manor,  at  a  different  spot  from  the  old 
site,  the  defendant  still  continuing  to  hold  a  market 
on  tiie  old  site,  for  which  this  action  was  brought  by 
the  plaintiffs : — Held,  that  it  was  not  only  competent 
for  a  jury,  considering  the  character  of  the  plaintifib 
as  lords  of  the  manor,  and  the  nature  of  the  thing 
granted,  (a  market,)  to  presume  from  this  evidence, 
that  the  grant,  (of  which  the  user  was  evidence,) 
whenever  and  by  whomsoever  made,  had  been  a  grant 
of  a  market  generally ^  to  be  held  at  any  convenient 
place  within  the  manor ;  but  that  that  conclusion 
was  more  reasonable  than  to  infer  a  restricting  of 
the  grant  from  the  fact  of  the  market  having  always 
been  held  in  one  place ;  and  that  a  Judge  would, 
upon  the  evidence,  have  been  justified  in  directing 
the  jury,  that,  if  they  were  satisfied  of  the  existence 
of  the  grant,  it  was  most  probably  a  grant  of  a  market 
to  be  held  within  the  manor.  De  Rutzen  v.  Lloyd,  5 
Law  J.  Rep.  (n.s.)  K.B.  202 ;  5  Ad.  &  £.  456 ;  6  N. 
&  M.  764. 

A  custom  for  all  persons  exercising  the  trade  of 
a  victualler  to  enter  on  the  soil  where  a  fair  was  to 
be  held  a  reasonable  time  before  it  took  place,  and 
erect  stalls  and  booths  thereon,  for  the  more  conve- 
nient carrying  on  of  his  trade,  and  to  keep  them  there 
until  a  reasonable  time  after  the  fair,  paying  2d.  to 
the  lord  of  the  fair,  is  valid.  Tysonv.  Smith,  6  Law 
J.Rep.(N.8.)K.B.  189;  6  Ad.  &E.  745;  1  N.  &  P. 
784. 

The  lord  of  a  market,  which  was  toll  free,  removed 
it  to  a  new  market,  built  by  trustees  on  land  demised 
by  him  to  them  for  a  term  of  years,  in  which  lease 
the  trustees  covenanted  that  the  market  should  be 
open  to  all  persons  who  came  to  buy  or  barter  in  the 
same,  with  liberty  to  the  trustees  to  make  orders 
and  regulations  for  the  management  of  the  market. 
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AOt  is  tbf  ^mmjmuom  «f  tiicr  kird«  tiK  rrakoraJ 
rw«d.  MUrrr.  Mgrhry,  4LmwJ,  Hep.  (&A.;  K.&  202; 


MARRIAGE. 
(A)  Vai^iwtt- 


(A)  \AUum. 

A«  «^-4  to  fwvi^  ior  tfac  solenfiiizatKHi  of  mar- 
riftgce*  is  Umt  4i«trKt  in  or  near  which  puties  mide. 
a;  ^4  Vict, «,  72;  11^  Law  J.  Stat  lOi, 

HMrfiM^t  a  rerocatiMi  of  a  vill,  by  1  Vict  e.  26, 

'i^^^7  WiiL  4^  c  hTf,  aufpended  by  7  Wi]L4, 
c.  If  ajftd  ezpUiJM^d  and  amended  by  I  VicL  e.  22 ;  1^ 
JUir  i,  Mac  <  and  2L 

HMrrh»m*^  solemnized  in  th«  new  clmrcfa  of  8t 
Cl«^itMrMf «,  Oxiofd,  d«cUi«d  ralid  by  6  8c  7  WOL  4, 
C.V2;  UijmwJ.HtttTa, 

Ujunv^m  vi  Jrw  and  Qaakan  declared  Talid, 
aod  utmrru^im  authorized  to  be  celebrated  before  a 
r^^itfmr  in  tterUdn  c««e«,  by  6  &  7  WilL  4,  c.  85; 
14  L««ri,  HtatApp.  16, 

C)r<'um «tonce«  held  attAcient  to  conititnte  a  mar- 
fiM^*'  iu  Hi'Mlmid.  iiifffgan  ▼.  CraigU,  M'L,  &  &.  942. 

'JW  prf/vikion  in  U*e  17th  lection  of  the  Marriage 
A't  ^4  C>«o,  4,  e.  76«)  does  not  apply  to  the  caae  of 
a  futkitr  who  ia  beyond  the  seaa,  or  nnreaaonably 
whhUoldM  his  concent,  but  only  to  a  case  in  which 
lie  iM  mm  eomffOt  meniit*  Ex  forU  /.  C,  3  M.  &  Cr. 
471. 

7'he  Court  haa  no  power,  under  the  act  4  Geo.  4, 
tt.  76,  to  corwent  to  the  marriage  of  an  infant,  on  the 
groufid  fit  the  father  refusing  his  consent  from  un- 
d  ue  riMiti  y<M,  JESdr  pairU  CoUgratu,  7  Law  J.  Rep.  (N.a. ) 
Ch.  236, 

'l'\m  marriage  of  an  ofSicer,  celebrated  by  a  chap- 
lain of  the  British  arm  v,  within  the  lines  of'^the  army 
when  serving  abroad,  u  valid,  under  the  9  Geo,  4, 
e.  i^J,  tbrmgh  such  army  is  not  serving  in  a  country 
in  a  slate  of  actual  hovtility ;  and  though  no  autho- 
rity for  the  marriage  was  previously  obtained  from 
tlie  officer's  superior  in  command.  7'Ae  Waldegrave 

in  Ireland,  the  marriage  of  two  Roman  Catholics, 
by  a  kUmiM  Catholic  priest,  is  good ;  and,  if  a  per- 
utnt  at  the  time  of  such  marriage  declares  himself  to 
l>e  a  IU>man  Catholic,  and  the  woman  be  a  Roman 
iltttUoUff  this  is  a  good  marriage  as  against  him ; 
aii'i  if  bfl  he  afterwards  tried  for  bigamy  on  this 
fOMrrfsf(t<  (h<5  having  been  before  married  to  another 
wtfti  who  was  Ntill  alive,)  he  will  not  be  allowed  to  set 
Off  hU  supposed  Protestantism  as  a  defence  to  the 

lo  provi*  such  a  marriage,  evidence  was  given 
ihtii  iUt*  Ufv.  W  (whoofHciated,)  acted  as  a  Roman 
f'itiitt,\n'  rriiiiistcr,  and  that  the  marriage  (as  was 
H*tiii\)  UHik  place  at  his  bouse,  and  he  asked  the 


G«a.  4,  c  Ti. 


4  Gm.  4.  c  7iL 


'j» 


T.  Or^ZZ,9C.&P.S& 

Manisgc:,  whhoal  dae 
not  void  nnder  the  4 
parties  weiv  eoginzant 

Srmbie,  thMt  a 
of  banns,  woold  beheld  to  be 
tion  of  faaims,  oader  oecc  22 
9rrigkiw.£lmmmi,l 

A  marriage 
died  French  lady,  at  the 
baasador  at  Paris,  by  the  duplsui  lo  the 
ia  a  valid  marriage  midcr  the  9  Geou  4,  c  91. 

By  the  law  of  Franee,  the  nani^e  cjf  a 
uuier  the  age  of  twentj-fire  years,  bci^  nail 
void  withoiU  conamf,  qm^re, 
man,  above  the  age  of  twenty-one  ycaz^  but 
the  age  of  tweoty-five  years,  eoutiacting  a 
in  France,  according  to  French  fbnns  with  a  French 
lady  of  full  age,  can,  in  the  eovrts  of  diia  eovntija 
proceed  for  the  pnipoae  of  annnlliiy  the  marriage 
by  reason  of  such  minority  and  nut  of  cnnawf. 
Llo^  9.  PetUfeau,  2  Cut.  2oL 

llie  mairiage  of  partiea  under  a  Beence,  fivB 
**  a  person  not  having  authority  to  grant  the  aaBse," 
ia  not  void  by  the  4  Geo.  4,  c  76,  a.  22,  onleas  both 
partiea  knowingly  and  wilfilly  intennarry  by  virtae 
of  anch  licence.    Dormer  v.  ITc/iiau,  1  Cut.  870. 

The  superintendent  registrar  haa  no  power  to 
grant  his  certificate  pursuant  to  6  &  7  WilL  4,  c  85, 
B.  7,  in  cases  where  it  is  proposed  that  the  marriage 
shall  take  place  out  of  his  distzicL  Ex  parte  Brmd§^ 
8  DowL  P.C.  832. 

Tbe  Court  pronounced  the  articles  in  a  suit  for 
incest  against  a  man  for  marrying  hia  niece  to  be 
proved,  and  declared  the  mairiage  null  and  void, 
but  dispensed  with  penance. 

Oral  evidence  almie,  in  thu  case,  sufficient,  with- 
out proof  of  the  entries  in  the  marriage  register. 
Woodt  V.  Woodt,  2  Curt.  518. 

(B)  Bbsach  of  PRomsB. 

In  an  action  against  the  defendant  for  bieadi  of 
promise  of  marriage,  the  defendant  pleaded  first, 
that  after  the  making  of  the  promise,  he  was  in- 
formed, and  believed,  that  the  pk^^itiff  was  an 
immodest,  lewd,  and  unchaste  person ;  that  she  had 
committed  acts  of  fornication  with  one  H  P,  and 
that  she  was  pregnant  by  the  above-named  person, 
and  had  been  delivered  of  a  baatard  child ;  secondly, 
that  after  the  promise,  she  had  conmiitted  fornica- 
tion with  some  person  or  persons  to  the  defendant 
unknown,  and  waa  pregnant,  and  delivered  of  a 
bastard ;  wherefore  he  refused,  &c,  as  he  lawfully 
might: — Held,  upon  special  demurrer,  that  such 
pleas  were  not  bad,  on  the  ground  of  putting  many 
matters  in  issue,  and  of  uncertainty.  Foai^  v. 
Murphy,  6  Law  J.  Rep.  (n.s.)  C.P.  1 80 ;  3  Bing.  N.C. 

54;  3Sc.37a> 

An  expression  to  third  persons  of  an  intention  to 
marry  another,  not  uttered  in  the  hearing  of  or 
communicated  to  such  person  by  the  authority  of 


MARRrAGR— MASTER  AND  SERVANT. 


875 


the  party  expressing  the  intention,  does  not  amount 
to  a  promise,  so  as  to  sustain  an  action. 

A  statement,  in  the  presence  of  a  woman,  of  an 
intention  to  marry  her,  as  soon  as  his  business  is 
settled,  mast  be  laid  as  a  conditional  promise,  and 
the  condition  must  be  shewn  to  have  been  performed. 
CobY,  Cottingham,  8  C.  &  P.  75.  [TindalJ 


MARRIAGE  SETTLEMENT. 
[See  Sbttlement.] 


MARSHA^. 

On  an  application  to  discharge  a  defendant  out  of 
custody  under  the  48  Oea  3,  c  128,  if  the  defendant 
is  in  the  custody  of  the  marshal,  the  Court  will  take 
judicial  notice  of  the  handwriting  of  the  clerk  of  the 
pimers  to  the  copy  of  causes.  Alcock  v.  Wluttmore, 
8  Dowl.  P.C.  615. 

N  drew  a  bill  of  exchange  for  money  lost  at  an 
illegal  game  to  M ;  M  indorsed  it  to  the  plainti^ 
who  su^  N,  and  obtained  a  judgment  (before  the 
passing  of  the  5  &  6  Will.  4,  c.  81).  N  was  taken 
in  execution.  On  an  action  brought  against  the 
marshal  of  the  Marshalsea,  for  the  escape  of  N, — 
Held,  that  the  judgment  was  not  Toid  under  the 
statutes  16  Car.  2,  c.  7t  and  9  Ann.  c.  14,  so  as  to 
enable  the  marshid  to  set  up  these  circumstances  as 
a  defence  to  the  action.  Ltat€  y.  Chapman,  9  Law 
J.  Rep.  (N.S.)  as.  239 ;  11  Ad.  &  £.  966 ;  8  P.  &  D. 
668. 

The  marshal  of  the  Queen*  s  Bench  prison  is  not 
liable  for  a  tortious  act  committed  by  the  deputy 
marshal  in  ill-treating  a  prisoner  in  the  exercise  of 
his  office,  unless  the  appointment  of  the  deputy  is 
proved,  or  the  fact  that  the  marshal  was  cognizant 
of  the  act  done.  Yorke  v.  Cktqmuaif  11  Ad.  &  £. 
818;  8P.&D.496. 

Where  a  plea  to  an  action  for  an  escape  against 
the  marshal  of  the  Queen's  Bench  prison  stated 
that  the  plaintiflfe  fraudulently  and  convinously 
conspired  with  L  and  others  to  arrest  A  B,  (a  pri- 
soner on  final  judgment,  within  the  rules,  at  the 
suit  of  the  plaintiils),  if  he  should  go  beyond  the 
limits  of  the  rules,  and  detain  him  beyond  &e  limits 
till  the  marshal  could  be  served  with  process  for  the 
escape,  and  the  proof  was,  that  one  XJ,  at  whose 
suit  also  the  prisoner  was  detained  on  mesne  process, 
by  trick  and  contrivance  caused  the  prisoner  to  be 
arrested  at  the  suit  of  L,  and  detained  beyond  the 
limits  of  the  rules,  during  which  time  U  served  the 
marshal  with  a  writ  in  the  present  action,  and  facts 
were  proved  to  shew  a  connexion  between  U  and 
the  plaintiflb : — Held,  that  as  the  plaintiffs  adopted 
U's  agency  by  prosecuting  this  action,  it  was  a 
question  for  the  jury  whether  the  plaintiffs  were  not 
parties  to  U's  trick  and  contrivance,  although  they 
did  not  personally  interfere  in  it 

The  plea  alleged,  that  while  A  B  intended  and  was 
about  to  return  to  the  said  rules,  the  plaintiiik  and 
others  in  collusion  with  them,  in  further  pursuance 
of  the  fraudulent  contrivance,  &c.  wrongfully  caused 
A  B  to  be  arrested  and  detained  until  a  writ  could 
be  sued  out  and  served  on  the  marshal  in  the  action, 
and  alleged  that,  had  not  A  B  been  so  coUusively 


and  illegally  arrested  and  detained,  he  amid  have 
returned  to  and  been  within  the  rules  before  the 
commencement  of  the  suit: — Held,  that  on  this 
plea  the  plaintiflb  were  entitled  to  judgment  non 
obstante  veredicto.  Merry  v.  Chapman,  10  Ad.  &  £. 
516 ;  8  P.  &  D.  25 ;  8  DowL  P.C.  8L 


MARSHALLING. 

The  daughter  of  a  mortgagor  entitled  under  a 
voluntary  settlement  to  a  chuge  on  one  of  two 
estates  comprised  in  a  mortgage,  is  entitled  to  have 
the  other  estate  first  applied  in  satisfaction  of  the 
mortgage,  as  against  a  subsequent  mortgagee  of  the 
two  estates  wi&  notice  of  her  charge.  Aldridge  v. 
Fortes,  9  Law  J.  Rep.  (n.8.)  Ch.  87. 


MASTER  AND  SERVANT. 

(A)  Rights  and  Liabilities  ow  Master. 

(B)  Rights  and  Liajiilitxes  of  Servant. 


(A)  Rights  and  Liabilities  of  Master. 

The  act  of  the  5  Geo.  4,  relative  to  the  arbitration 
of  disputes  between  masters  and  workmen,  amended 
by  1  Vict  c.  67 ;  15  Law  J.  Stat  181. 

A  horse  having  trespassed  upon  a  garden,  and 
escaped  into  the  acQoining  highway,  the  gardener's 
servant  drove  him  back  into  the  garden,  and  there 
distrained  him: — Held,  that  his  master  was  not 
responsible  for  tiiis  act  Lyons  v.  Mariinf  7  Law  J. 
Rep.  (n.8.)  aB.  214;  8  Ad.  &  £.  512 ;  8  N. &  P. 
509. 

In  case,  by  the  master,  for  personal  ii^jury  to  an 
apprentice,  whereby  the  master  has  lost  the  profit 
wiuch  would  have  accrued  to  him  from  his  said 
apprentice,  the  jury  are  entitled  to  take  into  con- 
sideration in  their  ssUmate  of  damages,  not  only 
the  loss  incurred  by  the  master  up  to  the  com- 
mencement of  the  action,  but  the  whole  prospective 
damage  which  may. result  to  him  from  the  iigury. 
HodsoUY.  StaUehras$,  9  Imw  J.  Rep.(N.B.)  aB.  182; 
11  Ad.  &E.  801;  aP«&D.200. 

The  defendants,  being  the  owners  of  a  carriage, 
were  in  the  habit  of  being  fiimished  by  a  job-mis- 
tress with  a  coachman  and  a  pair  of  horses.  The 
same  man  constantly  acted  as  coachman,  being  the 
only  regular  driver  in  the  yard ;  and,  at  the  end  of 
eadb  drive,  received  2s,  from  the  defendants,  they 
having  told  him  three  years  befiore  that  they  would 
give  him  that  sum.  The  defendants  furnished  him 
with  a  livery  hat  and  coat,  which  he  wore  only  when 
driving  them,  and  replaced  in  the  passage  of  their 
house  when  he  returned  with  the  carriage.  On  one 
occasion,  having  returned  from  driving  the  defen- 
dants, and,  having  gone  into  their  house  to  replace 
his  hat,  the  horses,  which  were  left  in  the  street, 
without  any  one  to  take  care  of  them,  started  off 
with  the  carriage,  overthrew  the  plaintifi^  who  was 
sittinff  in  his  chaise,  and  iiqured  him  and  the  chaise : 
— Held,  that  although  there  night  be  special  cir- 
cumstances which  would  render  the  hirer  of  job- 
horses  and  servants  responsible  for  the  neglect  of  a 
servant,  though  not  liable  by  virtue  of  the  general 
relation  of  master  and  servant,  yet  those  special  cir- 
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Wliete  a  vanmt  of 
plaiiit;  that  W  J,  caBeo-printcr,  had 
with  S  M,  cafico-prmter,  to  print  certain  pieces  of 
wooDcn  cotton  goods,  and  had  adopted  snch  contract, 
and  entered  mto  the  service  of  S  Jl  nndei'  sndi  con- 
tnet,  and  that  W  J  had,  in  his  serrice,  been  gmltj 
of  divcM  Bwodfineanouri,  and  had  tefnaed  to  per* 
fanm  his  eontract,  and  left  his  laid  work  nniinisiied, 
and  the  serriee  of  the  uid  J  M»  without  his  licence 
or  consent : — Hdd,  that  a  contract  merely  to  do  a 
■piiifc  piece  of  work  was  set  forth,  and  not  a  con- 
tnct  to  serrc ;  and  therefore,  that  the  commitment 
■ndcr  the  statute  4  Geo.  4,  c  34,  s.  3,  was  inralid. 

Qa^re — ^whether  a  commitment  under  that  tta- 
tnte,  "to remain  and  be  t^rreeied,**  would  be  bad. 
itegim  T.  /ainioR,  9  Law  J.  Rep.(H.8.)  M.C.  27. 

A  oidered  of  B  two  suits  of  Irrery  a  year  for  her 
eoachman.  B  supplied  one  suit  of  livery,  and,  at 
the  desire  of  the  coachman,  supplied  plain  clothes 
instead  of  the  other: — Held,  that  B  could  notreco* 
Terfrom  A  the  price  of  the  livery  actually  supplied. 

B  had,  on  a  previous  bill  delivered,  been  paid  for 
a  livery  suit  which  he  had  furnished,  and  immedi- 
ately taken  back  from  the  coachman : — Held,  that 
A  was  entitled  to  be  allowed  the  amount  paid  for 
this  suit,  on  a  plea  of  set-off,  for  money  had  and  re- 
ceived, pleaded  in  an  action  for  the  amount  of  a  sub- 
sequent account  for  clothes. 

B,  who  was  a  tailor,  put  lace  with  the  arms  of  A, 
his  customer,  wrought  in  it  on  the  livery  suits  he 
made  for  A.  B  had  the  lace  made  in  pieces  of  fifty 
yards  each,  at  a  certain  price ;  but  when  he  made  a 
livery  suit,  he  charged  A  with  the  quantity  of  lace 
used  on  that  suit,  but  at  a  higher  price  per  yard: — 
Held,  that  when  A  ceased  dealing  with  B,  she  was 
not  bound  to  pay  for  any  of  this  laee  that  B  then 
had  in  his  hands.  Hrniter  v.  Berkeletf  (Csm/m*),  7 
C.&P.41S.  [Abinger] 
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(B)  Rights  and  Liabilities  of  Servant. 

Where  a  clerk,  who  is  employed  to  eonduci  the 
business  of  his  master,  sets  up  a  claim  to  be  a 
partner,  the  latter  is  justified  in  dismissing  him  in- 
stantly £rom  his  service.  Amor  v.  Feoron,  8  Law  J. 
Rep.  (N.s.)  as.  95 ;  9  Ad.  &  £.  548 ;  1  P.  &  D.  398. 

A  workman  agreed,  in  writing,  to  work  for  J  S,  and 
for  no  other  person,  until  the  expiration  of  twelve 
montlis,  and  so  on  from  twelve  months  to  twelve 
months  until  he  should  give  twelve  months'  notice 
in  writing.  The  master  did  not  execute  the  agree- 
ment : — Held,  that,  no  consideration  appearing  for 
the  former  binding  himself  to  this  exclusive  service, 
the  contract  was  void. 

Held  also,  that  having  left  the  service,  and  entered 
into  that  of  another  master,  the  latter  was  not  liable 
in  an  action  on  the  case  for  harbouring  him.  Syke» 
V.  Dixon,  8  Law  J.  Rep.  (n.s.)  aB.  102 ;  9  Ad.  &  £. 
693;  1P.&D.463. 

Debt  for  wages.  Plea,  an  agreement  that  if  the 
plaintiff  became  intoxicated  at  any  time  during  the 
service  he  should  lose  the  wages  then  due ;  and  that 
the  plaintiff  became  intoxicated,  and  thereby  for- 
feited the  wages.  Replication,  that  the  defendant 
exonerated  the  plaintiff  from  the  forfeiture,  and 
agreed  to  pay  the  plaintiff  for  the  service  already 
performed,  and  continued  to  employ  him  as  such 
servant;  and  that  part  only  of  the  wages  in  the 
declaration  mentioned  accrued  before  he  be- 
came drunk,  and  the  residue  afterwards : — Held, 
on  demurrer,  that  the  replication  was  bad,  as 
disclosing  no  consideration  for  the  agreement 
therein  stated;  the  future  services  affording  no 
valuable  consideration,  and  no  moral  consideration 
being  issuable  from  the  situation  of  the  parties. 
Held,  also,  that  the  new  assignment  was  not  bad  for 
duplicity.  MonkUm  or  Monkman  v.  Shepkerdson,  9 
Law  J.  Rep.  (m.8.)  aB.  134 ;  11  Ad.  &  £.  411 ;  3  P. 
&  D.  182. 

Proof  of  a  certain  distinct  fact,  which  is  an  answer 
to  the  action,  is  sufficient  Proof  of  all  the  facts 
alleged  in  a  plea  by  way  of  justification,  is  not  ne- 
cessary. 

Therefore,  in  an  action  for  a  breach  of  contract  in 
dismissing  the  plaintiff  from  defendant's  service 
before  the  end  of  the  current  year,  where  the  plea 
alleged  many  acts  by  the  plaintiff  any  one  of  which 
woidd,  if  proved,  justify  the  defendants,  and  warrant 
the  dismissal,  such  as  **  the  refusal  to  account  for 
monies  received,  the  fabrication  of  pretended  facts, 
the  insertion  of  false  and  fraudulent  entries  in  books, 
the  application  of  money  received  for  shares  to  the 
profits  said  to  be  derived  from  pretended  dividends :" 
— Held,  that  proof  of  one  would  suffice  as  an  answer 
to  the  action. 

Where,  in  one  count  the  plaintiff  declares  gene- 
rally for  work  and  labour,  without  referring  to  his 
special  contract,  in  answer  to  such  count  the  de- 
fendant may  give  in  evidence,  under  the  general 
issue,  the  payment  of  a  certain  sum,  as  sufficient 
for  the  services  done ;  such  payment  not  being  in 
bar  of  th^  action,  but  in  reduction  of  damages,  and 
the  plaintiff  being  entitled  to  recover  merely  hquan^ 
turn  meruit. 

Where  a  plea  justified  the  dismissal  of  the  plain- 
tiff from  his  employment  for  one  cause,  misconduct 
in  the  discharge  of  his  duty ;  and  a  letter  from  the 
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defendants  to  the  plaintiff^  ascribed  it  to  another, 
viz.  disrespect  in  not  answering  letters : — Held,  that 
such  discrepancy  between  the  plea  and  the  letter, 
was  not  material,  nor  did  it  falsify  the  plea,  inas- 
much as  it  was  not  necessary  for  the  defendants  to 
assign  the  true  ground  in  the  letter,  nor  did  the 
letter  contain  a  waiver  or  abandonment  of  the  real 
cause  of  dismissal. 

Where  the  defendants  pleaded  that  they  made 
certain  promises  to  the  plaintiff,  as  accountant  of  a 
company,  through  fraud,  covin,  misrepresentation, 
and  collusion  of  the  plaintiff  with  others,  but  gave  no 
evidence  of  the  fraudulent  inception  of  the  company, 
nor  of  any  effort  made  by  the  plaintiff  to  induce 
them  to  become  members: — Held,  that  such  plea 
was  not  an  answer  to  an  action  for  dismissing  the 
plaintiff  from  their  service,  in  violation  of  a  contract 
BaiUiey.Kellyl La,vrJ,B>e^,{s.8,)  C.P.  249  ;  4Bing. 
N.C.638;  6SC.879. 

The  plaintiff  went  into  the  service  of  the  defen- 
dant as  servant  on  the  19th  of  November,  with  wages 
at  the  rate  of  12/.  12«.  the  year.  A  few  days  before 
the  termination  of  the  second  month  she  was  sent  to 
prison  on  a  charge  of  felony  made  by  her  mistress, 
which  was  afterwards  abandoned.  She  remained  in 
confinement  for  four  days  of  the  third  month,  when 
she  was  liberated,  there  being  no  charge  sub- 
stantiated against  her.  She  then  demanded  three 
months'  wages :  wages  for  two  months  were  tendered ; 
those  for  the  third  were  refused,  upon  the  ground 
that  the  service  had  ceased  when  she  was  given  into 
custody  before  the  complete  expiration  of  the  second 
month  : — Held,  that  the  wages  for  the  third  month 
might  be  recovered  on  a  general  count  for  work  and 
labour,  as  the  imprisonment  of  the  plaintiff  by  the 
defendant  on  a  charge  subsequently  abandoned  did 
not  amount  to  a  dissolution  of  the  contract,  and  the 
relation  of  master  and  servant  still  subsisted,  though 
in  a  slight  degree.  Smith  v.  Gainsford  or  Kingrfordy 
6  Law  J.  Rep.  (n.s.)  C.P.  271 ;  8  Sc.  279. 

In  an  action  by  a  servant  for  wages,  it  was  proved, 
that  the  plaintiff  was  a  clerk,  who  had  served  the 
defendant  for  nearly  half  a  year,  during  which  time 
he  had  been  paid  several  sums  of  money  on  account 
of  wages ;  he  fell  ill  and  left  the  service,  but  when 
he  recovered,  he  did  not  return  to  his  employment, 
and  was  not  desired  to  do  so.  There  was  no  evi- 
dence of  any  specific  hiring : — Held,  that  there  was 
no  evidence  of  a  hiring  for  a  year ;  and,  therefore, 
that  the  plaintiff  was  entitled  to  recover  wages  on  a 
quantum  meruit  for  the  time  he  served.  Baiiey  or 
Bayley  v.  Bimmell^  5  Law  J.  Rep.  (n.s.)  Exch.  192 ; 
1M.&W.506;   1T.&G.806. 

Where  a  servant,  whose  wages  were  due  quarterly, 
was  dismissed  in  the  middle  of  a  quarter,  and  imme- 
diately brought  his  action: — Held,  that  he  could 
not  maintain  an  action  for  work  and  labour,  in 
respect  of  the  whole  quarter's  wages. 

Qiuere — whether  such  an  action  was  maintainable 
at  the  end  of  the  quarter — semhle^  not  Smith  v. 
Hayward,  7  Law  J.  Rep.  (n.s.)  Q.B.  3 ;  7  Ad.  &  E. 
544;  2N.&P.432. 

To  a  declaration  by  a  teacher  of  the  French  lan- 
guage and  drawing,  in  a  school,  for  a  wrongful  dis- 
missal, the  defendant  pleaded,  that  at  the  time  of 
the  retainer  the  plaintiff  promised  not  to  absent  him> 
self  from  the  service  without  just  cause,  and  that  the 
plaintiff  misconducted  himself,  by  not  returning  to 
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tlie  school  at  the  time  appointed,  after  one  of  the 
Tacationsy  and  absented  hinieelf  for  a  long  and  un- 
reasonable time,  without  any  excuse,  so  that  the 
defiendant  was  prevented  from  employing  him  in 
divers  businesses,  wherein  he  should  otherwise  have 
employed  him  in  Ms  capacity,  and  was  obliged  to 
endeavour  to  procure  another  teacher : — Held,  after 
verdict  for  the  defendant,  that  this  plea  was  bad, 
and  that  the  plaintiff  was  entitled  to  judgment 

Per  Patteson,  J. — If  the  plea  had  not  confessed 
the  declaration^  a  repleader  must  have  been  awarded, 
and  the  Court  for  that  purpose  would  have  remoulded 
the  rule  am, obtained  for  judgment  nou  ohitanU  vere- 
dicta,  Filleulv.  Armstrong,  7  Law  J.  Rep.  (m.s.)  Q.B. 
7;  7Ad.&£.557;  2N.&P.406. 

By  agreement  between  the  plaintiff  and  the  de- 
fendant, the  plaintiff's  saJary  was  to  be  "  at  the  rate 
of  IJO  guineas  per  annum,  and  either  party  was  to 
have  the  option  of  terminating  the  engagement,  by 
giving  one  month's  written  notice."  The  plaintiff 
served  from  the  Ist  of  April  to  the  3rd  of  October, 
and  was  then  dismissed  without  any  notice^  his 
services  being  no  longer  required.  After  a  month, 
he  brought  a  special  assumpsit  on  the  agreement 
The  decUration  stated,  that  on  the  1st  of  April  1839, 
in  consideration  that  the  plaintiff,  at  the  defendant's 
request,  would  become  his  servant,  at  certain  wages, 
to  wit,  157^  10«.  per  annum,  and  upon  the  terms, 
amongst  others,  that  the  contract  should  not  be  de- 
termined without  a  month's  notice,  he,  the  defendant, 
promised  the  plaintiff  to  retain  him  in  his  service, 
at  the  wages  and  upon  the  terms  aforesaid ;  and 
although  the  plaintiff;  confiding,  &c.  became  servant, 
and  continued,  to  wit,  from  thence  till  the  5th  of 
October  1889,  and  was  ready  to  continue  in  the 
service,  in  the  capacity  and  upon  the  terms  aforesaid, 
nntil  the  expiration  of  such  month's  notice ;  yet  the 
defendant  did  not  continue  the  plsintiff  in  his  service 
until  the  expiration  of  such  month's  notice,  but  on 
the  contrary,  whoUy  omitted  to  give  the  plaintiff  such 
month's  notice,  and  then  in  the  middle  of  the  year 
dischaiged  the  plaintifi^  without  any  notice  or  warn- 
ing whatever,  and  had  from  that  time  wholly  refused 
to  retain  the  plaintiff  in  his  service ;  by  means  of 
which,  the  plaintiff  had  lost  all  the  wag^s  he  would 
have  acquired,  &rc : — Held,  that  the  plaintiff  was 
precluded  from  recovering  more  than  a  month's 
wages  upon  this  declaration.  Hcartley  v.  H€arman,  9 
LawJ.Rep.(N.8.)aB.179;  llAd.&£.798;  SP. 

&D.567. 

Where  a  local  committee  is  formed  for  the  pur- 
pose of  forwarding  the  project  of  an  intended  rail- 
way, they  are  the  persons  who  are  liable  to  pay  the 
salancs  of  their  secretary,  &c,  unless  it  be  shewn 
ik»t  the  secretary,  &c  agreed  to  look  to  some  other 
fund  fat  payment 

And  where  the  defendant  was  not  a  member  of 
the  \(icm\  committee  at  the  time  the  plaintiff  was 
UrU  engaged  as  secretary,  but  became  so  while  the 
plaintiff  continued  as  secretary,  it  will  be  for  the 
jury  to  say,  whether  the  defendant  did  not  continue 
Ut  tstttpUtj  the  plaintiff  on  the  same  terms  in  which 
Ik  was  crriidnally  engaged.  Kerridge  v.  Hesae,  9  C.  & 
K2^;^i,  fAJderson] 

it  i^  maitdn  carpenter  sends  his  men  from  Lon- 
K^^  V/  w/rfc  at  a  gentleman's  house  in  the  country, 
t^  */^y  ^.tm't**  tfiem  ibr  improper  conduct,  although 
0  v>t  t^A  AtiUfMHi  to  either  moral  misconduct,  wil- 


ful disobedience,  or  habitual  neglect ;  and  where  in 
such  a  case  a  journeyman  was  foimd  in  one  of  the 
preserves  of  the  gentleman  at  whose  house  the  work 
was  done,  after  a  caution  had  been  given  to  him  to 
keep  the  paths,  and  upon  complaint  by  the  gentle- 
man, the  master  dismissed  the  journeyman,  the 
Judge  left  it  to  the  jury  to  say  whether  the  master 
was  not  justified  in  such  a  dismissaL  BtadY,  Drnns- 
iiierr,9C.&P.588.  [Coleridge] 


MASTERS  IN  CHANCERY. 

Power  to  grant  annuity  to  disabled  Masters.  8  &  4 
Vict  c.  84 ;  18  Law  J.  Stat  41. 

The  Masters  in  ordinary  in  Chancery  have  power 
to  appoint  and  dismiss  their  clerks  at  pleasure,  not- 
withstanding the  8  &  4  WilL  4,  c.  84,  provides 
salaries  for  those  clerks  out  of  a  public  fimd,  men- 
tions them  as  officers  of  the  court,  asngns  to  them 
duties  of  a  responsible  nature,  and  affixes  penalties 
for  their  misconduct  Re  Ward,  7  Law  J.  Rep.  (ka) 
Ch.  137. 


MERGER. 
[See  Chajios.] 


METROPOLIS. 

Powers  of  Justices  within  the  Metropolitan  Fsfice 
district  defined  by  8  &  4  Vict  c.  84 ;  18  Law  J.  Stat 
App.  xL 


MILLBANK  PENITENTIARY. 

The  acts  for  r^:ulating  the  General  Penitentiary 
at  MiUbank  amended,  7  WilL  4,  c  18;  IS  Law  J. 
Stat  IL 


MINE. 


The  lord  of  the  king's  field  in  the  soke  and  wapen- 
take of  Wirksworth,  cannot  hold  the  office  of  bar- 
master.  Arkwright  v.  CantreU,  7  Law  J.  Rep.  (va) 
aB.63;  7Ad.&E.565;  2N.&P.582. 

A,  who  was  the  owner  of  certain  land,  and  the 
mines  undemeatli  it,  granted  the  land  to  P,  his  heirs 
and  assigns,  reserving  to  himself,  his  heirs  and  as- 
signs,  '*  all  and  all  manner  of  coals,  seama  and  veins 
of  coal,  iron  ore,  and  all  other  mines,  ndnerals, 
and  metals,  which  then  were,  or  at  any  time,  and 
fVom  time  to  time  thereafter,  should  be  discovered 
in  or  upon  the  said  premises,*'  &c : — Held,  Ast 
under  tnis  reservation,  A  was  not  entided  to  off 
the  mines,  but  only  to  so  much  as  he  could  get, 
leaving  a  reasonable  support  to  the  surfiice.  Harris 
V.  Riding,  8  Law  J.  Rep.  (n.s.)  Exch.  181 ;  5  M.  & 
W.60. 

Lessees  of  a*  coal-mine  covenanted  with  die  les- 
sors that  they  would,  by  a  certain  time,  get  all  die 
demised  coal  in  the  township  of  B,  *'  not  deeper  than 
or  below  the  level  of"  the  bottom  of  tiie  A  mine, 
under  a  certain  point  at  the  surface.  In  an  action 
for  breach  of  the  covenant,  a  question  aroee  wfaedier 
*'  level"  was  used  in  the  ordinary  sense,  ctf  a  hofi- 
aontal  plane,  or  in  a  pecnliar  sense,  haToig  leferenoe 
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to  Ihe  dninage; — Held>  tliat  evidence  wac  adinis- 
«ible  to  shew  uxe  understanding  of  the  term  *'  level/' 
used  aa  in  the  above  lease,  among  coal-minera. 

It  was  referred  to  an  arbitrator  to  receive  evi- 
dence as  to  the  meaning  of  the  covenant,  according 
to  the  custom  and  underttanding  rf  miners,  and  to 
state  a  case  for  the  opinion  of  the  Court  He  found 
that  the  mine  was  situate  within  an  extensive  coal- 
mining district  in  the  countj  otLaneoaUr;  and  that, 
"  according  to  the  custom  and  understanding  of 
miners  tkroughmU  that  district,''  the  terms  '*  level," 
"  deeper  than/'  and  *'  below/'  signified,  &c — steting 
the  construction  of  the  terms,  which  was  in  favour 
of  the  defendant  It  did  not  appear,  as  to  some  of 
the  parties  to  the  lease,  that  they  resided  within  the 
district,  and  they  were  named,  in  the  lease,  as  of 
other  places: — Held,  that  the  existence  of  the  cus- 
tom stated,  in  the  district  wherein  the  mine  lay,  did 
not  raise  a  conclusion  of  law  that  the  covenanting 
parties  used  the  terms  according  to  such  custom, 
but  was  only  evidence  from  which  a  jury  might 
draw  that  conclusion;  and  that  the  Court  could  not 
give  judgment  for  the  defendant 

Ssmbk — diat  they  might  have  done  so,  if  the  arbi- 
trator had  found  the  custom  of  miners  without  limi- 
tation to  a  district  Ciaytcn  v.  GregsvH^  6  Ad.  &  £. 
902;  6N.&rM.694. 

Where  the  defendanto  granted  a  licence  to  S  and 
S  to  mine,  and  search  for  or  cause  to  be  raised,  &c. 
all  tin  and  tin  ore,  within  certain  lands  therein 
described,  and  to  carry  away  the  said  ore,  and  con- 
vert it  to  the  grantees'  use : — Held,  that  such  licehce 
was  assignable,  inasmuch  as  the  deed  did  not  operate 
aa  m  mere  dispensation  alone,  which  makes  an  act 
lawful,  which  without  it  would  have  been  unlawful, 
but  authorized  the  taking  and  carrying  away  of  the 
ore ;  and,  consequently,  as  to  the  latter  act,  it  was  a 
grant 

Where  the  plaintiff  complained  df  an  iigury  to  his 
interest  in  the  mine,  under  an  assignment  from  the 
two  grantees  of  the  defendante,  and  it  appeared  that 
the  wrong  was  committed  after  the  execution  of  the 
deed  of  assignment  by  one,  but  before  ite  execution 
by  the  other : — Held,  that  any  substantial  ground  of 
action  proved  to  have  accrued  after  the  execution  of 
the  assignment  by  both,  was  sufficient  to  support  a 
verdict  for  the  plaintiff  upon  a  plea  which  sJleged, 
that  the  interest  of  the  grantees  did  not  become 
vested  in  the  plaintifl^  nor  did  the  plalntifl^  after  the 
execution  of  the  assignment,  commence  the  exercise 
and  enjoyment  of  the  same,  nor  was  he,  at  the  time 
of  the  committing  of  the  grievances,  employed  in 
using  and  enjoying  the  same. 

Where  the  interest  granted  is  assignable,  and  the 
assignee  is  prevented  ft'om  going  upon  the  land  and 
exercising  his  licence : — Held,  that  an  action  on  the 
case  will  lie  as  a  remedy. 

Where  it  was  agreed,  between  the  assignor  and 
assignees,  that  a  notice  in  writing  should  be  fixed 
within  certain  limite,  that  the  grantors  intended  to 
avoid  the  licences,  in  consequence  of  a  failure  or 
breach  of  condition,  then  after  the  expiration  of  one 
month  from  the  affixing  of  the  notice,  and  as  often 
as  the  same  should  happen,  notwithstanding  the 
waiver  of  any  prior  forfeiture,  it  should  be  lawful 
for  the  grantors  to  re-enter,  and  after  such  re-entry, 
the  licences  should  be  conclusively  determined  and 
avoided  i  and  the  notice  given  was,  that  unless  the 


assignees  did  thenceforth  fulfil  the  condition,  the 
assignors  would,  in  pursuance  of  the  above  proviso^ 
after  the  expiration  of  one  month  from  the  affixing 
of  the  notice,  re-enter  into  the  premises,  and  deter<* 
mine  all  the  licences  and  authorities  granted  and 
demised,  and  would  eject  and  expel  all  persons 
claiming  under  the  authority  of  the  said  indenture: 
— Held,  that  such  notice  was  not  sufficient  to  deter* 
mine  the  interest  created  by  the  indenture.  Muskett 
V.  Hill,  9  Law  J.  Rep.  (n.s.)  C.P.  201 ;  6  Bing.  N.C. 
694;  7SC.865. 

User  of  a  stream  of  water  produced  by  the  artifi- 
cial draining  of  a  mine,  for  twenty  years  or  upwards, 
gives  no  right  to  the  party  who  has  so  used  it, 
against  the  owners  of  the  mine,  or  the  persons  who 
have  constructed  the  watercourse,  either  at  common 
law  or  under  the  statute  2  &  3  Will.  4,  c.  71,  to  have 
the  stream  continued  in  the  same  channeL 

Accordingly,  about  the  year  1700,  certain  persona 
had  in  part  constructed  a  sough,  or  underground 
watercourse,  called  the  Cromford  Sough,  for  the 
purpose  of  draining  an  extensive  mineral  field,  in 
the  district  of  the  wapentake  of  Wirksworth,  in  the 
county  of  Derby.  By  agreemente  with  the  owners 
of  the  mines,  the  sough  was  carried  on  and  com- 
pleted ;  and  in  1738,  the  proprietors  leased  the  sough 
for  999  years,  for  a  pecuniary  consideration.  When 
completed,  the  mouth  of  the  Cromford  Sough  was  in 
the  village  of  Cromford;  and  near  to  the  mouth 
was  a  stream  of  water,  called  the  Bonsall  Brook, 
into  which  the  water  of  the  sough  discharged  itoel^ 
forming  a  junction  with  the  brook.  After  the  soug^ 
had  been  constructed,  and  a  constant  flow  of  water 
conducted  from  the  mines  by  means  of  it.  Sir  Richard 
Arkwright,  as  lessee,  (through  whom  the  plaintifiSi 
claimed,)  in  1772  constructed  extensive  cotton-mills 
below  the  junction  of  the  sough  water  with  the  Bon- 
sall Brool^  which  mills  have  existed  ever  since,  and 
been  turned  by  the  united  waters  of  the  Cromford 
Sough  and  the  Bonsall  Brook.  In  1789,  Sir  R.  A. 
purchased  the  land  on  which  the  cotton -mills  stood, 
and  the  fee  simple  in  the  miUs  and  the  manor  of 
Cromford,  including  the  lands  through  which  the 
Cromford  Sough  was  made ;  and  in  1836,  the  pre- 
sent Mr.  Arkwright,  the  lessor  of  the  plaintiffs, 
became  the  purchaser  of  the  reversion  expectant 
on  the  determination  of  the  lease  for  999  years, 
and  acquired  a  portion  of  the  interest  of  those 
lessees  by  a  conveyance  from  some  of  them.  About 
the  year  1771,  another  sough,  called  the  Meer 
Brook  Sough,  was  commenced  by  a  company  of  pro- 
prietors, not  connected  with  the  Cromford  Sough 
at  a  considerably  lower  level  than  the  Cromford 
Sough,  for  the  purpose  of  unwatering  a  further  por- 
tion of  the  same  mineral  field,  which,  from  its  lower 
position,  was  not  relieved  of  water  by  the  latter 
sough.  The  defendants  represented  those  proprie- 
tors. In  1813,  by  agreement  with  the  proprietors 
of  the  Cromford  Sough,  the  Meer  Brook  Sough  was 
extended ;  and  the  water  being  found  to  flow  into  it, 
floodgates  were  constructed  at  ita  end,  by  which 
means,  when  closed,  the  water  was  still  thrown  back 
upon,  and  discharged  by,  the  Cromford  Sough ;  but 
when  opened,  the  water  escaped  through  them,  and 
was  thereby  prevented  from  nowing  to  the  plaintifis' 
mills.  In  1836,  the  floodgates  were  entirely  removed, 
in  order  still  further  to  extend  the  Meer  Brook 
Sough,  by  which  means  the  water  was  prevented 
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ban  flowing  down  Um  Cromford  Sough  to  the  plain- 
tii&'  mills.  In  an  action  by  the  owners  of  the 
mills  to  recover  damages  for  this  dirersion  of  the 
water  by  the  defendants, — Held,  that  the  plaintiflb 
were  not  entitled  to  recover — first,  because  the 
Cromford  Sough,  being  an  artificial  watercourse, 
made  with  the  sole  object  of  unw^ering  the  mines, 
and  enabling  their  owners  to  get  at  the  ores  in  the 
mineral  field, -the  plaintifft  had  acquired  no  right  to 
the  use  of  the  water  of  it  at  common  Uw  for  any 
longer  period  than  the  mine-owners  chose  to  con- 
tinue it  in  that  course  for  tiieir  own  purposes; 
secondly,  that  the  plaintiffs  had  acquired  no  right 
to  that  water  by  virtue  of  the  statute  2  &  8  Will  4, 
c  71y  as  their  enjoyment  of  it  was  not  **  without 
interruption"  or  **  of  right,"  as  sgainst  the  defen- 
dants (the  owners  of  the  lower  level  of  the  mineral 
field),  within  the  meaning  of  that  statute.  Arhwrigkt 
V.  GeU,  8  Law  J.  Rep.  (n.8.)  Exch.  201 ;  5  M.  &  W. 
203. 

The  bottom  of  the  shaft  of  a  mine  had  water  in  it, 
and  the  owner  of  the  mine  had  caused  a  scafifold  to 
be  erected  at  some  distance  above  the  bottom  of  the 
mine,  for  the  purpose  of  working  a<^ein  of  coal 
which  was  on  a  level  with  the  scaffi>ld : — Held,  that 
this  scaffold  was  an  *'  erection  used  in  conducting 
the  business"  of  a  "  mine,"  within  the  statute  7  &  8 
Geo.  4,  c.  80,  s.  7,  and  diat  the  damaging  it,  with 
intent  to  destroy  it  or  to  render  it  useless,  was  felony. 

A  coal-mine  was  worked  by  a  steam-engine, 
which  caused  a  cylinder  called  a  drum  to  revolve  and 
take  up  the  rope  as  the  coal  was  drawn  up  from  the 
mine: — Held,  that  proof  of  damaging  the  drum 
would  not  support  an  indictment  which  charged  the 
damaging  of  a  steam-engine  used  in  working  a 
mine.  iZ^^ina  v.  TFAsMni^Aan,  9  C.  &  P.  234.  [Pat- 
teson] 

If  A  and  B  are  the  owners  of  adjoining  mines, 
and  Am,  asserting  that  a  certain  airway  belongs  to 
him,  directs  his  workmen  to  stop  it  up,  and  they, 
acting  bond  fide,  and  believing  that  A  has  aright  to 
give  such  an  order,  do  so,  they  are  not  guilty  of 
felony  within  the  statutes  7  &  8  Geo.  4,  c  30,  s.  6, 
for  stopping  up  the  airway  of  a  mine,  even  though 
A  knew  that  he  had  no  right  to  the  airway  j  but  if 
either  of  the  workmen  knew  that  the  stopping  of  the 
airway  was  a  malicious  act  of  his  master,  such 
workman  would  be  gmlty  of  felony.  Rtgina  T. 
JastM,8C.&P.131.  [Abinger] 


MINT. 


The  several  acts  relating  to  the  Mint  amended 
by  7  WUl.  4,  c  9 ;  15  Law  J.  StaL  8. 


MISDEMEANOURS. 

The  costs  of  prosecutions  for  concealing  the  birth 
of  children,  provided  for  by  1  Vict  c.  44;  15  Law 
J.  Stat  101. 

An  attempt  to  commit  a  Tnisdemeanour  is  a  mis- 
demeanour, whether  the  offence  was  created  by  stat 
or  was  an  offence  at  common  law.  Res  v.  Roderick, 
7  C.  &  P.  795.  [Parke] 

Every  attempt  (not  every  intention,  but  every  at- 
tempt) to  commit  a  misdemeanour  is  a  misdemean- 
our.    Regina  v.  Martin,  9  C.  &  P.  215.  [Pattcson] 


The  overseeis  of  a  parish  fomiing  part<tf  a  noioa 
were  indicted  for  revising  to  render  their  accounts  on 
the  requiaitiim  of  the  auditor  appointed  by  the  guar- 
dians of  the  union.  The  indictment  aba  allied,  that 
it  was  the  duty  of  the  oveisecrs  to  render  an  account; 
when  and  as  often  as  the  rules  of  the  oonmusidoDezs 
directed,  without  at  the  same  time  shewing  that  soeh 
directions  had  been  given  to  the  defendants : — ^Held, 
that  this  indictment  could  not  be  supported  on  any 
section  of  the  act  3  &  4  WUL  4,  c  76. 

It  seems,  that  if  any  indictment  is  maintaiwaHe 
for  refusing  to  account  under  that  act,  it  must  been 
the  98th  section,  which  makes  a  third  refusal  a  mis- 
demeanour, puniahable  by  fine  and  impiisooment 
Begima  v.  Crouletf,  8  Law  JT.  Rep.  (if.8.)  M.C.'fll ;  10 
Ad.&£.132;  2P.&D.819. 

In  a  case  of  concealment  of  birth,  under  the  stat. 
9  Geo.  4,  c.  31,  s.  14,  it  is  essential  to  the  oonmnsaon 
of  the  ciSence  that  the  prisoner  should  luEve  done 
some  act  of  disposal  of  the  body  after  the  child  wis 
dead;  therefore,  if  the  prisoner  had  gone  to  the 
privy  for  another  purpose,  and  the  child  came  firom 
her  unawares,  and  feU  into  the  soil  and  waa  snfib- 
eated,  she  must  be  acquitted  of  tiiis  charge,  notwith- 
standing her  denial  of  the  birth  of  the  child.  Mt- 
gina  V.  Turner,  8  C.  &  P.  755.  [Pattesou] 

In  order  to  convict  a  woman  under  9  Geo.  4v  e.  31, 
s.  14,  the  body  of  the  child  must  be  completely  dis- 
posed of :  a  prisoner  found  with  the  body  in  her  pos- 
session, though  about  to  dispose  of  it,  cannot  be  con- 
victed.    Rex T.  Smell,  2hL&K,^^  [Gumey] 

If  the  body  of  a  dead  child  be  aecretly  buried  er 
othenrise  diiq>osed  of  by  an  acoomplioe  of  its  aso- 
ther,  the  accomplice  acting  as  her  agent  in  the  mat- 
ter, the  mother  of  the  child  is  punishable  under  stat 
9  Geo.  4,0. 31,  s.  14. 

Semble — that  although  under  s.  14  of  the  slat  9 
Geo.  4,  c  31,  the  woman  only  is  indictable  for  con- 
oealment  of  the  birth  of  a  dead  child,  yet,  that  any 
other  person  who  has  counselled  the  concealment,  is 
indictable  under  s.  81  of  the  same  statnte.  Res  v. 
Dtmglas,  7  C.  &  P.  644.  [Gaselee,  Yaughan,  Bol- 
land,  and  Recorder] 

If  the  mother  causes  the  body  of  her  child  to  be 
secretly  buried  with  a  view  to  conceal  the  birth,  she 
may  be  convicted  of  concealment  under  9  Geo^  4^ 
c  31,  s.  14,  though  she  may  have  previously  allowed 
the  birth  to  be  known  to  some  persons.  Res  v. 
Douglas,  1 M.  C.C.  480. 


MISDIRECTION. 
[See  New  Trial.] 


MISNOMER. 
[See  Akendiisnt — Bail — ^Practics.] 


MISRESENTATION. 
[See  False  Represehtatiok.] 


MODUS. 

[See  Tithes.] 
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MONEY  COUNTS. 

(A)  MOMBT  HAB  AND  B^CBIVKD. 

(B)  MONBT  PAID. 

(C)  MONXT  LENT. 


(A)   MONBT  HAD  AND  RSCEITSD. 

"Where  a  party  paid  money  to  parish  officers,  to 
exonerate  him  from  all  charges  and  expenses  ^at 
mi^t  aecme  from  a  hastard  child,  affiliated  on  him, 
and  the  child  died  during  the  same  year,  irhilst  they 
oontinned  in  office : — Held,  that  an  action  for  money 
had  and  receiyed  was  maintainahle  against  thoee 
parish  officers,  to  recover  the  money  not  expended 
in  maintaining  the  child,  although  they  had  since 
quitted  office,  and  handed  over  the  money  to  their 
snccessors. 

Sembh — also,  that  the  whole  sum  so  paid  was 
money  had  and  received  to  the  plaintiiTs  use,  from 
the  time  it  was  so  paid,  as  the  contract  was,  from 
the  heginning,  illegal  and  void.  ChappeU  v.  Poles, 
2M.&W.867. 

The  defendant  authorized  the  plaintiil^  a  stock- 
hroker,  to  sell  certain  Ouatemala  honds,  which  he 
accordingly  did,  and  received  the  price,  which  he 
handed  to  the  plainti^  retaining  his  commission, 
A  few  days  aftowards,  the  bonds  were  returned  to 
the  plaintiff  as  unmarketable,  they  not  being  sealed 
at  a  eertain  time,  as  required  by  the  state,  of  which 
they  formed  the  stock.  The  plaintiif  immediately 
rescinded  the  contract,  and  returned  the  money  to 
lihe  purchaser.  Upon  the  refusal  of  the  defendant 
to  refund, — ^Held,  that  an  action  was  maintainable 
upon  the  general  count  for  money  paid,  or  money 
had  and  received. 

Semble — ^that  a  broker  on  the  Stock  Exchange  can 
rescind  a  contract  without  consulting  his  principal, 
inasmuch  as  the  broker  is  considered  as  a  prin- 
cipal quoad  those  with  whom  he  deals.  Young  v. 
Cole,  6  Law  J.  Rep.  (n.8.)  C.P.  201 ;  S  Bing.  N.C. 
724}  4Sc489. 

A  certificated  bankrupt,  being  arrested  on  a  co.  «a. 
JSoT  a  debt  proveable  under  the  commission,  paid  the 
money  under  a  protest,  stating  his  bankruptcy  and 
certiftsate,  and  warning  the  sheriff  that  he  should 
apply  to  the  Court  to  have  the  money  paid  back : — 
Held,  that  this  was  not  such  a  payment  of  money 
under  legal  process,  with  knowledge  of  the  facts,  as 
precluded  the  bankrupt  from  recovering  back  the 
money.  Payne  v.  Chapman,  4  Ad.  &  E.  364. 

A,  an  attorney,  caused  B  to  be  subpoenaed  as  a 
witness  in  a  cause  in  which  A  was  attomev,  and  B, 
before  he  went  to  the  assizes,  asked  A  who  was  to 
pay  him  ?  and  A  said  he  would  do  so.  After  the 
assizes,  at  which  B  attended  and  was  examined,  A'a 
clerk,  by  the  direction  of  A,  gave  B  an  I  O  U  for 
the  amount  of  B*8  expenses  and  loss  of  time,  which 
amount  A  received  from  the  opposite  party  after  the 
costs  in  the  cause  had  been  taxed : — Held,  that  B 
might  recover  the  amount  from  A,  on  a  declaration 
containing  counts  for  money  had  and  received,  and 
on  an  account  stated.  Evans  v.  Phillpotts,  9  C.  &  P. 
270.  [Gumey] 

A  accepted  a  bill  for  ISl.,  drawn  on  him  by  B, 
which  B  indorsed  to  C,  and  which  was  dishonoured. 
B  owed  A  a  balance  of  102^ ;  and  several  months 
after,  on  B  and  C  balancing  their  account,  a  small 


balance  was  found  to  be  in  favour  of  B,  which  was 
paid  by  C  to  B,  and  the  bill  given  back  to  B.  After 
this,  M  desired  Messrs.  £  &  W  to  bring  an  action 
on  Uie  bill,  in  the  name  of  C,  and  gave  them  the 
bill,  and  a  letter  from  A  to  C,  on  the  subject  of  it. 
Messrs.  E  &  W  commenced  an  action  against  A,  at 
the  suit  of  C,  and  A  paid  them  the  amount  of  the 
bill  and  interest,  and  also  the  costs.  It  was  proved 
by  C  that  he  had  never  given  any  authority  for  the 
bringing  of  this  action : — Hdd,  that  A  might  re- 
cover back  the  amount  of  the  bUl  and  interest  and 
costs  from  Messrs  E  &  W  in  an  action  for  money 
had  and  received ;  and  that  their  having  acted  bond 
fide  on  the  belief  that  they  had  the  an&ority  of  C, 
and  the  fact  of  their  having  paid  over  the  amount 
of  the  bill  and  interest  to  M,  were  no  grounds  of  de- 
fence to  such  an  action.  Carman  v.  Edwards,  9  C.  & 
P.  596.  [Denman] 

Plaintiffs  agreed  with  G  to  pay  him  25/.  if  he 
performed  certain  work  to  the  satisfaction  of  a  re- 
feree, and  that  a  cheque  for  the  7M,  should  be 
deposited  with  the  defendant,  to  be  handed  to  G  if 
the  work  succeeded ;  if  not,  to  be  returned  to  the 
plaintifis.  The  cheque  was  so. deposited,  and  the 
defendants  presented  and  obtained  cash  for  it  After- 
wards the  referee  disapproved  of  the  work,  but  no 
decision  by  him  was  communicated  to  the  defendant : 
— ^Held,  that  the  action  was  brought  prematurely  in 
respect  of  the  alleged  failure  of  the  experiment ;  and 
that  the  turning  of  the  cheque  into  money  by  the 
defendant  was  not  a  breach  of  his  duty  as  stake- 
holder, which  entitled  the  plaintiff  to  recover  back 
the  251,  from  him,  as  money  received  to  their  use,  it 
not  appearing  by  the  evidence  that  the  parties  had 
contemplated  any  distinction  between  a  cheque  and 
money.  Wilkinson  v.  Godtfroy,  9  Ad.  &  £.  5^6 ;  S 
P.&D.4n. 

If  a  party,  authorized  by  the  holder  of  a  bill  of 
exchange  to  get  it  discounted,  and  to  apply  the  pro- 
ceeds in  a  particuliff  way,  does  get  it  discounted, 
but  misapplies  any  part  of  the  proceeds,  he  cannot 
be  sued  in  trover  ibr  the  bill,  but  must  be  sued  for 
money  had  and  rec^ved.  Palmer  v.  Jarmain,  2  M. 
&W.282. 

C,  on  the  6th  of  June,  executed  a  deed  of  assign- 
ment to  the  plaintiffii,  for  the  benefit  of  his  creditors. 
At  an  earlier  hour  of  the  same  day,  o.  JLfa.  against 
him  was  lodged  with  the  sheriff  under  which  a 
seizure  was  made  on  the  6tlL  The  plaintifi  paid 
the  amount  of  the  levy,  and  the  sheriff's  offiqer  gave 
up  the  goods.  A  fiat  having  afterwards  issued 
against  C,  upon  an  act  of  bankruptcy  committed  on 
the  2nd  of  June, — Held,  that  the  plaintiffii  could  not 
recover  from  the  sheriff  the  money  so  paid  to  him, 
as  money  paid  under  a  mistake  of  fact  Harris  v. 
Lloyd,  9  Law  J.  Kep.  (n.s.)  Exch.  95;  6  M.  &  W., 
482. 

Where  money  was  paid  to  the  defendant  by  a 
third  person  to  the  use  of  the  plaintiff,  and  the  de- 
fendant admitted  that  he  had  received  a  certain  sum 
to  the  plaintifTs  use, — Held,  that  the  party  paying 
the  money  might  be  considered  as  tiie  agent  of 
the  plaintiff;  so  that  the  consideration  would  be  in- 
directly moving  from  the  plaintiff,  so  as  to  support 
an  action  of  assumpsit  for  money  had  and  received. 
Lilley  v.  Hays,e  Law  J.  Rep.  (n.s.)  K.B.  5 ;  5  Ad.  & 
E.548;  1N.&P.26. 

The  captain  of  a  ship  drew  when  Abroad,  a  bill 
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upon  the  owner's  agent  for  value  recdved  in  ttorei 
for  the  ship4  The  bill  being  duly  honoured, — 
Held,  in  an  action  by  the  owner  against  the  oaptuUi 
for  money  had  and  received,  that,  aa  there  was  no 
evidence  of  the  money  reaching  the  defendant,  as 
he  was  only  authorized  to  raise  money  so  as  to  make 
the  owner  liable  for  the  necessary  repairs  of  the  ship, 
and  as  it  appeared  that  some  repairs  had  been  done, 
the  drawing  of  the  bill  was  not  evidence  sufficient 
to  maintain  the  action.  Scott  v.  Miller ^  6  Law  J.  Rep. 
(H.s.)C.P.dl4;  SBing.N.C.  811;  5  Sell. 

In  an  action  by  A  against  B  for  60^,  the  defendant 
paid  that  sum  to  the  plaintiff's  attorney.  A  then 
sued  the  attorney  for  mat  sum,  as  money  had  and 
received.  Upon  the  evidence  it  appeared  that  C 
was  the  real  plaintiff  in  the  first  action,  and  had 
employed  the  attorney,  but  had  used  A's  name,  A 
having  no  interest  in  the  transaction.  The  jury 
found,  that  the  60A  was  received  for  C  in  the  name  of 
A  : — Held,  that  A  wa9  not  entitled  to  recover  tnm 
the  attorney.  Clarke  v.  Dignam^  7  Law  J.  Rep.  (n.s.  ) 
Ezch.195;  8M.&W.47B. 

A  defendant,  being  indebted  to  plaintiff  in  1501^ 
and  being  employed  by  T  to  perform  works  for 
which  he  wss  reoeiving  a  per-centage,  wrotie  an  order 
to  T  to  pay  the  plaintiff  1602.  out  of  the  fiiat  monies 
due  to  the  defendant  Afterwards,  being  indebted  to 
B  in  997^  >  he  executed  a  deed  reciting  the  above  facta, 
assigning  and  transferring  to  B  such  sums  as  then 
were  or  should  become  due  to  him,  defendant,  from 
T,  in  trust,  first,  to  pay  the  plaintiff  the  160L,  and, 
secondly,  to  retain  the  residue  towards  payment  of 
the  997A,  with  covenanta  that  he  would  not  receive 
the  money,  nor  revoke,  &c.,  that  he  had  right  to 
assign,  had  not  encumbered,  and  for  further  assur- 
ance. Defendant  afterwards  received  150^  fromT; 
and  the  plaintiff  sued  him  for  money  had  and  received, 
and  on  an  account  stated : — Held,  that  the  action 
lay  for  the  150^,  though  no  proof  was  given  of  T's 
assent  to  the  order ;  and  though,  at  the  time  of 
making  the  order,  nothing  was  due  from  T ;  and 
though,  at  the  time  of  making  the  deed,  there  was 
not  160L  due  from  T,  and  it  was  at  such  times 
uncertain  to  what  extent  defendant  would  be  em- 
ployed by  T,  and  though  plaintiff  was  not  a  paity 
to  the  deed. 

Held,  also,  that  the  deed  was  not  a  mortgage,  but 
an  absolute  assignment  of  the  defendant's  earning^ 
PoOey  V.  Goodwin,^  Ad.  &  £.  94;  5  N.  &  M.  466. 

A  party  agreed  to  buy  two  hones  for  SOL,  with 
Hberty  to  return  them  within  a  month,  and  to  r^ 
eeive  back  70L  He  did  return  them  within  the 
month : — Held,  that  he  waa  entitled  to  recover  the 
70/.,  as  money  had  and  received  to  his  use.  SurH 
y.  OrbeUt  7  Law  J.  Rep.  (v.8.)  aB.  138 ;  8  Ad.  &  £. 
107 ;  8  N.  &  P.  237. 

A  party  received  a  bill  of  exchange  to  procure  an 
indorsement  upon  it  He  did  so,  uid  paid  it  in  to 
his  hankers,  wno  gave  him  credit  for  it  He  with- 
drew his  account,  but  did  not  draw  upon  it  specifi- 
cally : — Held,  that  he  waa  not  liable  in  an  action  for 
money  had  and  received  for  the  proceeds  before  it 
was  due.  AtHm  v.  Omwii,  6  Law  J.  Rep.  (n.8.)  K.B. 
267;  4Ad.&£.  819;  6N.frM.309. 

The  plaintiff  and  his  wife  delivered  the  following 
written  instructionB  to  the  defendant: — **We  do 
hereby  request  and  authorise  you  to  sell  the  life  in- 
Urest  of  the  undersigned  (the  wife»)  in  and  to  the 


sum  of  £ — f  8^  per  cent  consols,  standing  in  the 
names  of  trustees  in  the  deed  of  settlement,  made  on 
her  marriage  with  L  F,  (a  former  husband,)  at  not 
less  than  450/.,  and  out  of  the  proceeds  authorise 
you  to  pay  a  certain  sum  as  a  consideration  for  the 
transfer  of  a  mortgage.  And  you  are  also  requested 
to  prepare  a  settlement  of  the  proceeds  and  income 
arising  from  the  Lomdvn  New  Price  Currentj  upon 
the  same  terms  as  contained  in  the  draft  or  intended 
will  of  the  said  L  P,  and  also  of  the  ssid  rever- 
sionary or  life  interest  of  the  said  wife,  aad 
of  her  said  now  husband,  under  the  settlement  made 
upon  the  marriage  of  his  father  and  mother.  The 
interest  of  the  said  monieSi  when  received,  to  be  for 
the  wife  for  life,  remainder  to  her  huaband,  and  re- 
version to  all  their  children."  There  were  fyuther 
instructions,  and  the  defendant  was  named  as  one  of 
three  trustees.  450/.  was  received  by  the  defendant 
on  the  sale,  some  of  whioh  had  been  paid  over  to 
the  plaintiff  On  an  action  6y  kim  to  recover  the 
balance  as  money  had  and  received : — ^Held,  that  (be 
action  was  not  msintainable ;  as  the  money  waa 
trust  money,  and  was  not  received  to  the  use  of  die 
husband.  MUehau  v.  Ehke,  7  Law  J.  Rep.  (n.8.) 
Exch.  151;  3M.&W.407. 

Where  an  agent  was  aathorised  to  draw  biUs  upon 
the  aale  of  goods  for  the  principal,  at  so  many 
months,  which  bills  were  to  be  tvaosmitted  to  tlie 
plaintiflb,  the  principals,  and  the  agent  drew  bilia  at 
a  larger  credit  than  that  for  which  he  was  author- 
ised ;  and  instead  of  indorsing  them  and  tranimit* 
ting  them  to  the  plaintifib,  got  them  discounted  by 
the  defendant  and  converted  them  to  his  own  ase: 
— Held,  that  the  plaintifi  were  not  entitled  to  re- 
cover the  value  firom  the  defendant  in  an  action  for 
money  had  and  received,  without  some  evidence  of 
a  knowledge  on  the  part  of  the  defendant  of  the 
fnnd  committed  by  the  agent  Awtee  v.  WiUaie, 
6  Law  J.  Rep.  (n.8.)  ILB.  94. 

Wherever  the  process  of  the  Court  haa  been  co» 
lourably  and  fraudulently  made  use  oi^  to  obtain  a 
sum  of  money,  and  money  has  been  paid  under  it, 
an  action  will  lie  for  money  had  and  reoeived»  to 
recover  back  the  money  so  paid. 

A  sued  out  a  writ  of  capiat  against  B  for  16,200/. ; 
B,  being  fully  aware  that  he  owed  nothinf^  and  pro- 
testing that  he  did  not  agree  to  pay«  paid  600^  in 
order  to  be  released  from  the  arrest;  the  jury  found, 
that,  at  the  time  of  the  arrest,  there  was  no  debtdoe 
from  B  to  A,  and  that  A  knew  that  there  was  not:^ 
Held,  that  A  might  recover  back  the  sum  so  paid  to 
A  in  an  action  for  money  had  and  received.  Duke 
de  Ctidaeal  v.  ColUnt,  5  Law  J.  Rep.  (n.s.)  K.B.  171 ; 
4Ad.&£.858;  6N.&M.324. 

(B)  Monbtpaid. 

Where  goods  having  been  ordered  on  credit,  a 
third  person  in  the  presence  of  the  purchaser,  pro- 
mised orally  to  pay  for  them  if  the  former  did  not: 
— Held,  that  he  thus  acquired  an  implied  authority 
to  pay  the  amount  on  the  de&ult,  and  that  he  could 
recover  the  money  so  paid,  unless  the  authority  were 
countermanded.  Alexander  v.  Famet  5  Law  J.  Rep^ 
(n.8.)  Exch.  187 ;  1M.8eW.511;  1T.&6.865. 

In  assumpaitfor  money  paid  to  the  use  of  the  de- 
fendant at  his  request,  if  the  defendant  plead  that 
the  money  waa  paid  voluntarily  and  contrary  to  bis 
deaixe,  and  the  plaintiff  reply  that  he  was  called 
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upon  and  forced  and  obliged  to  and  neceetarily  did 
pay  the  money,  and  iMtte  is  joined  thereon,  the  de- 
fendant is  bound  to  prove  that  the  payment  was 
▼olnntary,  and  against  his  oonsent  PamU  t.  Gurnm, 
or  Gaan,  7  Law  J.  Rep.  (]i.s.)  C.P.  206 ;  4  BSng. 
N.a  446 ;  6  Sc.  236. 

In  assumpeit  for  money  paid  to  the  use  of  the  de- 
fendants, they  pleaded  specially  dreumstances, 
shewing  that  Uie  policy  of  insurance  in  respect  of 
which  &e  payments  were  made  had  been  so  framed 
as  to  be  utterly  unavailing.  Up<»i  special  demurrer, 
on  the  ground,  amongst  others,  that  the  plea  was 
argumentative  and  amounted  to  the  general  issue, 
the  Court  inclined  to  think  the  plea  good,  but  al- 
lowed the  plaintiff  to  withdraw  his  demurrer  and 
reply  dt  nooo,  without  costs.  Cole  v.  Le  Smrf,  5 
Dowi  P.C.  41 ;  3  Sc.  188. 

The  rule  that  there  is  no  contribution  among 
tort-feasors,  does  not  apply  to  a  case  where  the 
party  seeking  contribution  was  a  tort-feasor  only  by 
inference  of  law,  but  is  confined  to  cases  where  it 
must  be  presumed  that  the  party  knew  he  was 
committing  an  unlawful  act 

Where  several  persons  were  jointly  interested  in 
a  stage  coach,  and  there  was  a  partnership  fund,  out 
of  which  expenses  were  first  to  be  paid,  and  the 
residue  divided  amongst  them : — Held,  that  one  of 
them,  against  whom  dsmsges  and  costs  had  been 
leoovei^  in  an  action  brought  by  a  party  to  whom 
damage  was  done  by  the  negligent  driving  of  the 
coach,  oould  not  recover  against  another  proprietor 
his  proportion  of  such  damages  and  o(»sts.  Peartom 
y.SkelttHj  1M.8E  W.504;  1T.&0.848. 

(C)   MOKET  LENT. 

Money  lent  for  the  purpose  of  playing  an  illegal 
game,  cannot  be  recovered  back.  M*KittneU  v.  Ro' 
kuuon,  7  Law J.Rep.  (n.s.)  Exch.  140  i  8  M.  &  W.  484. 

Where,  in  an  action  for  money  lent,  the  defendant 
beaded  accord  and  satisfaction,  by  payment  of  152., 
and  the  plaintiff  new  assigned  another  promiae,  to 
which  the  defendant  pleaded  the  general  issue : — 
Held,  that  the  plaintiff  was  bound  to  prove  two 
debts ; — and,  where  the  defendant,  in  attempting  to 
prove  payment  of  the  debt  proved  by  the  plaintiff, 
feiled  in  identi^ng  it  so  that  the  existence  of  two 
debts  might  be  inferred : — Held,  that  it  ought  to  be 
left  to  the  jury  to  say  whether  there  were  two  debts. 
HaU  V.  Middleion,  5  Law  J.  Rep.  (n.8.)  ILB.  13 ;  4 
Ad.& £.  107 ;  5N. & M.410. 


MORAL  CONSIDERATION. 

An  express  promise  can  only  revive  a  precedent 
good  consideration,  which  might  have  been  enforced 
at  law  through  the  medium  oif  an  implied  promise, 
had  it  not  been  suspended  by  some  positive  rule  of 
law,  but  can  give  no  original  cause  of  action  if  the 
obligation,  on  which  it  is  founded,  could  never  have 
been  enforced  at  law,  though  not  barred  by  any  legal 
maxim  or  statutory  provision. 

The  declaration  stated,  that  the  plaintiff  had  ex- 
pended money  in  maintaining  an  infant  and  improv- 
ing her  property,  having  for  that  purpose  borrowed 
a  certain  sum  from  B,  to  whom  he  had  given  his 
promissory  note  as  a  security ;  that  the  infant,  after 
she  came  of  ftill  age,  promised  to  'pay  the  note ;  and 


that  the  defendant,  her  husband,  who  had  had  the 
benefit  of  the  expenditure,  promised  the  plaintiff  to 
pay  the  note,  and  alleged  as  a  breach  that  he  had 
not  done  so: — Held,  that  the  declaration  did  not 
contain  any  legal  consideration  for  the  promise ;  that 
it  stated  nothing  but  a  past  benefit,  which  was  not 
conferred  at  the  request  of  the  defendant,  and  there- 
fore that  it  was  bad  in  arrest  of  judgment 

The  defendant  may  give  in  evidence  under  turn 
astumpni,  that  the  promise  being  '*  to  answer  for  the 
debt,  defenlt,  or  miscarriage  of  another  person,"  was 
not  in  writing  within  the  Statute  of  Frauds. 

A  promise  to  a  debtor  to  pay  the  debt  he  owes  to 
another,  need  not  be  in  writing;  the  4th  section 
of  the  Statute  of  Frauds  applying  only  to  promises 
to  the  person  to  whom  ano^er  is  answerable.  East- 
wood V.  Keftyon,  9  Law  J.  Rep.  (ma)  Q.B.  409 ;  11 
Ad.&E.488;  dP.&D.276. 


MORTGAGE. 

[See  T&uiTBs — Costs — Baitk&uptct — Practice, 

Decree.] 
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(B)  Equitable  MoRTaAGs. 

(C)  Rights  op  the  Mortoaook. 

(D)  Rights  of  the  Mortoaobe. 
JE)  Redemption. 
^F)  Foreclosure. 

Accounts. 
Costs. 


(A)  Constitution  and  Extent. 

A  reservoir  of  water  made,  and  a  house  built  after 
an  agreement  to  charge  certain  unfinished  houses, 
and  all  other  the  messuages,  lands,  hereditaments, 
and  fee  farm  or  ground  rents  adjoining  the  said  un- 
finished messuages,  were  held  to  be  subject  to  the 
charge.  Fournier  v.  Dickenson,  3  C.  &  F.  ^93 ;  s.  a. 
Fpwrnier  v.  Pome,  9  Bli.  n.s.  282. 

An  absolute  conveyance  by  A  to  B,  without  any 
statement  of  consideration,  accompanied  with  a  bond 
from  B  to  A,  to  reconvey  on  payment  by  A  or  C,  of 
a  debt  due  to  him  from  the  latter,  was  held  to  con- 
stitute  a  valid  mortgage.  Gordon  v.  Selby,  1 1  BIL  N.a. 
351. 

An  owner  of  shares  in  (and  as  such  a  director  of)  a 
waterworks  company,  on  borrowing  some  money  from 
B  delivered  to  him  an  order  on  &e  secretary  to  trans- 
fer the  shares  into  B's  name.  A  continued  to  act 
as  director ;  his  afiairs  became  insolvent,  and  a  suit 
being  instituted  for  their  administration,  B  served 
his  order  on  the  secretary,  and  claimed  his  lien  in 
the  suit ;  his  claim  was  rejected. 

A  mortgagee  of  shares  in  a  company  must  give 
notice  to  the  secretary  to  make  his  title  good  against 
a  subsequent  purchaser  for  value.  Cumming  v.  PreS' 
oof/,2Y.&C.479. 

A,  by  indentures  of  lease  and  release,  purporting 
to  be  an  absolute  convevance  as  upon  a  side,  in  con- 
sideration of  the  sum  of  550A,  conveyed  certain  pre- 
mises to  B.  By  an  agreement,  of  the  same  date,  B 
agreed  to  reconvey  the  premises  to  A,  if  the  latter 
should  pay  him  within  a  year  the  sum  of  5502.,  and 
18^  which  B  had  paid  for  the  conveyance;  and  B 


■E.A  b^i.  (.  14.  l.^k^Mtf^Uc^ 


far  jr-^  u  the  hmifi;  hu  ihc  ■■■r^nin  k  biC 
(3r^:.fd   IB  aca  the  dead   br  cb^  oka'   [muni 
J.MBi  i(  >.  fiilir,  S  Ln  J.  Bc^  (xm.)  a.4. 
D,  BJom  or  tsi  Mon<UQBB. 

'Svi~T.  nB«(£Bi),3DiK.  Lm  J.3Ui  > 
1L~&  iL  J07.] 

A  ibuUt  biTimf  cAugtd  Mt  real  otsU  villi  tbc 
parr.mi  of  bU  debu,  deriwd  it,  labjcct  In  hii  debti, 
l»  A.  bii  tirtalai  uid  Inutn,  bmeficiillT.  A  bong 
hii  an  right  of  anotner  eitite, 
nbJKl  to  ■  martinet  for  IJMHiL, 
tirrauA  >  mntgiigr  of  both  eMalei  for  SfiOOL 
Tbe  rcongigc  n«l(d  the  will  of  the  Ustatnr,  ind 
cipmiMl  tlut  put  of  Che  mottgage  mone;  wu  to 
be  ipplicd  in  ndrmptioa  of  Cbe  maitgige  of  At 
tmdw'i  private  slate,  and  A  co»enanted  topajthe 
3,1)00/.; — Held,  that  the  ciicumatance*  were  not 
mcb  u  to  RDder  it  incumbent  on  the  mortgagee  to 
aee  to  the  applintion  of  the  part  of  the  money  which 
wai  not  applied  in  liquidation  of  the  mortage  on 

Ad  executor  mortgaged  hii  tectator'a  eatate  dOD- 
jointlv  with  hU  own  for  8,000/.,  of  which  1,000/, 
wai  lieclared  iaialid  M  agunsl  the  teitator'i  eilate. 
A  credilora'  luiC  wu  alterwardi  initituCed,  and  tbe 
ciKutor  lubacquently  made  a  further  charge  on 
Iheuniee>UIe>for2,50OJL,  and  which  was  deckred 
inTalid  aa  regarded  the  teaUtor'i  eatate: — Held, 
that  the  crediton  had  no  equiQ'  t*  compel  tbe  bmH- 
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gtgee  to  obtain  payment  of  his  flnt  mortgage  whoUy 
out  of  the  executor's  private  estate,  so  as  to  exonerate 
the  testator's  estate  for  their  benefit  Shalerou  r. 
Digon,  7  Law  J.  Rep.  <h.b.)  Ch.  180. 

A  mortgagee,  who  was  a  party  to  the  suit,  oon- 
aented  to  a  sale  of  the  mortgaged  property : — Held, 
that  he  must  produce,  and  leave  in  the  Master's 
office,  the  title-deeds  which  were  necessary,  in  order 
to  complete  such  sale.  Livstey  v.  Harding,  1  Bea.  343. 

Joint  mortgagees  are  in  equity  tenants  in  com- 
mon. Fickers  v.  Cowell,  8  Law  J.  Rep.  (ir.s.)  Ch. 
371;  1  Bea.  529. 

A  mortgagee  of  the  share  of  a  joint  lessee  in  a 
colliery  is  entitled  in  equity  to  call  the  co-lessees  to 
account  for  the  rents  and  profits,  and  has  exactly 
the  same  remedies  against  them  as  the  original 
lessee  had. 

Qtutre — whether  a  mortgage  of  a  share  of  a  mer*- 
cantile  partaership,  if  recognized  by  the  other  part- 
ners, may  not  entitle  the  mortgagee  to  an  account 
against  them  in  equity.  BerUley  v.  Batet,  9  Law  J. 
Rep.(K.8.)£x.£q.30;  4Y.&C.182. 

Property  was  mortgaged,  first  to  the  defendants ; 
secondly,  to  the  plaintifis ;  and  thirdly,  again  to  the 
defendants.  The  same  solicitor  was  employed  for 
mortgagor  and  mortgagees,  in  the  three  transactions; 
the  defendants,  at  the  time  of  the  third  mortgage, 
had  no  personal  notice  of  the  second  mortgage,  but 
the  solicitor,  at  the  time,  recollected  the  existence 
of  the  second  mortgage : — Held,  that  the  defendants 
were  affected  by  the  notice  of  their  solicitor,  and 
were,  therefore,  not  entitled  to  tack  their  securities. 
Hargrove*  or  Hargriaves  v.  Mothw§U,  6  Law  J.  Rep. 
(M.s.)Ch.ll8;  IK.  154. 

At  law,  different  conveyances  of  the  same  tene- 
ment, take  effect  according  to  their  priority  in  time: 
and  where  the  legal  estate  is  outstanding,  the  same 
rule  prevails  in  equity,  and  different  incumbrances 
rank  according  to  their  priorities  in  point  of  tima 

A  second  mortgagee  of  a  settled  real  estate,  gave 
no  notice  of  his  incumbrance  to  the  first  mortgagee ; 
and  a  third  person,  without  notice  of  the  second 
mortgage,  having  advanced  to  the  mortgagor  a 
further  sum  of  money  on  the  security  of  the  same 
property,  gave  notice  of  his  security  to  the  first 
mortgagee,  and  also  caused  notice  to  be  indorsed  on 
the  setdement : — Held,  that  the  third  mortgagee  did 
not  thereby  obtain  priority  over  the  second.  Jones  v. 
Jones,  7  Law  J.  Rep.  (n.s.)  Ch.  164 ;  8  Sim.  633. 

C  having  an  interest  in  a  sum  of  10,000/.,  subject 
to  a  mortgage  made  by  himself  to  D,  and  having 
also  other  property  subject  to  mortgages,  assigns 
the  10,000/.  subject  to  tlie  mortgage  to  D,  and  also 
the  other  property  subject  to  the  mortgages  affecting 
it  to  trustees,  upon  trust  to  pay  the  mortgages  affect- 
ing both,  and  to  divide  the  surplus  among  the  other 
creditors  of  C,  and  by  the  same  deed  C's  creditors 
released  him  &om  all  demands  in  respect  of  their 
debts.  D  being  applied  to  by  C  to  execute  this 
deed,  refused  to  do  so,  unless  his  mortgage  security 
<m  the  10,000/.  was  preserved,  and  C's  solicitors,  one 
of  whom,  T,  is  a  trustee  under  the  trust  deed,  prepared 
a  memorandum  which  is  indorsed  on  the  deed,  and 
which  declared  that  D,  by  executing  the  deed,  should 
not  affect  his  mortgage  security  upon  the  10,000/. 
D  then  executed  the  deed,  and  at  the  same  time  signed 
the  indorsement,  which  was  also  signed  by  T.  There 
was  no  reason  to  suppose  that  this  indorsement  was, 

Digest,  1835—1840. 


or  was  intended  to  be,  concealed  from  any  of  the 
other  creditors  who  executed  the  trust  deed : — Held, 
that  D  did  not  waive  his  rights  or  remedies  as  mort- 
gagee of  the  10,000/.  Leey.  Lockhart,  3  M.  &  Cr.  302. 

A  creditor,  by  mortgage  and  collateral  bond,  can- 
not sue  both  ss  mortgagee  and  also  on  behalf  of 
himself  and  all  other  creditors  of  the  debtor,  such 
rights  of  suing  being  inconsistent  with  each  other ; 
nor  for  the  purpose  of  obtaining  pa3rment  out  of  the 
real  assets  of  his  debtor,  can  he  sue  as  sole  specialty 
creditor,  unless  he  make  all  persons  interested  in 
oontesting  that  fact,  parties  to  the  suit  White  v. 
HiUacre,  3  Y.  &  C.  597. 

If  a  person  who  has  an  estate  borrows  money  on 
it  upon  mortgage,  and  the  mortgagor  afterwards 
grants  a  lease  of  the  property  to  a  tenant,  e.  g.  for 
twenty-one  years,  that  lease  being  made  after  the 
mortgage,  cannot  be  set  up  by  the  tenant  to  prevent 
the  mortgagee  from  recovering  the  possession  of  the 
property,  and  the  mortgagee  may  put  the  tenant  out 
of  possession  by  an  ejectment,  and  the  only  remedy 
the  tenant  has  for  being  put  out  of  possession  is 
against  the  mortgagor.  But  if,  instead  of  the  mort- 
gagee turning  the  tenant  out  of  possession,  he  con- 
sents to  take  the  tenant  as  his  tenant,  he  will  not 
thereby  set  up  the  twenty-one  years  lease,  but  will 
make  him  his  tenant  from  year  to  year  only.  Doe 
d.  Hughes  y,  BuckneU,  8  C.  &  P.  566.  [Patteson] 

(£)  Redemption. 

[Faidkener  v.  Bolton,  3  Dig.  Law  J.  353 ;  7  Sim. 
319.] 

The  only  relief  to  which  a  second  mortgagee  is 
entitled,  is  to  a  decree  for  the  redemption  of  the  first 
mortgagee,  and  for  the  foreclosure  or  redemption  of 
the  mortgagor.  He  has  no  right  to  compel  the  first 
mortgagee  to  transfer  to  him  his  first  mortgage,  on 
payment  of  what  is  due ;  or  to  call  on  the  mortgagor 
to  join  in  such  transfer. 

There  cannot  be  an  adverse  redemption,  between 
mortgagees,  in  the  absence  of  the  mortgagor;  if 
therefore,  by  contract,  or  other  circumstances,  a 
aecond  mortgagee  is  precluded  from  bringing,  or  is 
unable  to  bring,  the  mortgagor  before  the  Court,  a 
suit  by  such  second  mortgagee,  to  redeem  the  first, 
cannot  proceed.  Ramshottomy,  fVallis,  5  Law  J.  Rep. 
(n.s.)  Ch.  92. 

Where  an  administrator  mortgages  leasehold  pre- 
mises, reserving  the  equity  of  redemption  to  himself 
and  his  executors,  administrators,  and  assigns,  the 
right  to  redeem  after  his  death  belongs  to  his  own 
representatives,  and  not  to  the  administrator  de  bonis 
noH  of  his  intestate. 

The  parties  entitled  to  redeem  at  law,  at  the  ap- 
pointed time,  are  in  equity  entitled  to  redeem  after- 
wards. Sk^ngton  v.  Whitehurst,  7  Law  J.  Rep.  (n.s.) 
Ex.Eq.65;  8  Y.  &  C.  1. 

The  principle  upon  which  a  party  having  mort- 
gages on  different  estates,  is  entitled  to  have  both 
redeemed  together,  does  not  apply  where  the  two 
mortgages  become  first  vested  in  the  same  per- 
sons after  tlie  right  to  the  equities  of  redemption 
have  become  vested  in  different  persons.  White  ▼. 
i/«7/acr«,3Y.&C.597. 

Where  the  heir  of  a  mortgagor  is  an  infant,  the 
mortgagee  is  not  entitled  to  a  sale  of  the  estate,  un- 
less it  appears,  upon  reference  to  tlie  Master,  to  be 
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After  <ietiee  ia  a  ndt  bj  a 
mieem  the  fix«t,aiid  fimdoaethe 
jraf«ca,  cue  of  the  aobtequeiit  lualgageea  amiguei 
his  iisterMt  in  tfaepremiaesio  A;  AtheniQed  ahffl 
agaizist  all  the  parties  to  die  fimner  suit,  piatiug  to 
he  entitled  to  the  benefit  of  dut  suit,  and  to  redeem 
the  mortgagees,  who  were  prior  to  himielf,  and  to 
foreclose  the  others.  The  bill  vas  di^nii«fd  as 
against  aD  the  defendants  except  the  assignor,  and 
A  was  declared  to  he  entitled  to  stand  in  his  place, 
and  to  use  his  name  in  the  further  prosecntxan  of 
the  first  suit.    Booth  7.  Crenrieke,  8  Sim.  352. 

The  defendant  in  a  foreclosure  suit  made  de&nh 
in  the  payment  of  the  mortgage  debt  at  the  time  and 
place  appointed,  whereupon  the  order  for  foreclosure 
was  made  absolute.  He  then  moved  for  a  reference 
to  the  Master  to  compute  subsequent  interest,  sod 
tax  subsequent  costs,  and  appoint  a  further  time  for 
payment,  upon  affidavits,  shewing  that  the  default 
had  been  owing  to  accidental  and  unusual  circum- 
stances:— Motion  granted.  Jone$  v.  Crtnciektf  9 
LawJ.Rep.  (H.8.)Ch.  118;  9Sini.304. 

See  also,  upon  the  same  point,  Na^fan  ▼.  PerktMt, 
Ibid.  114;  Cromptonr,  Effit^kamf  Ibid,  116;  Joachim 
T.  MacdouU,  Ibid.  117;  X««  v.  Heaih,  Ibid,  and  9 
Sim.  ZQS\  and  Abney  v.  WordMtoorthf  9  Sim.  317; 
Jsmoord  v.  Claypool;  and  Clay  v. ,  9  Sim.  317. ' 

(G)  Accounts. 
On  A  bill  for  redemption,  the  mortgagee  will  be 
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made  to  account  for  all  loss  and  damage,  occasioned 
by  his  gross  negligence  in  respect  of  bad  cultivation, 
and  non- repair  of  the  mortgaged  premises.  Wragg 
▼.  Denham,  6  Law  J.  Rep.  (n.8.)  Ex.  £q.  38 ;  2  Y.  & 
C.  117. 

In  a  suit  for  administering  an  estate,  on  referring 
it  back  to  the  Master  to  compute  subsequent  in- 
terest on  a  mortgage,  the  rule  is,  to  compute  interest 
on  the  principal  only,  and  not  on  the  aggregate 
previously  found  due ;  but,  in  enlarging  the  time 
in  a  foreclosure  suit,  the  Court  imposes  terms  on  the 
mortgagor.  Whaiton  v.  Craddock,  6  Law  J.  Rep. 
(N.».)Ch.  178;  IK.  267. 

Where  the  interest  due  upon  a  mortgage  had  be- 
come in  arrear,  and  in  the  mortgagee's  account  of 
arrears,  rests  had  from  time  to  time  been  made,  on 
which  interest-  had  been  calculated,  and  ultimately 
a  general  account  of  all  arrears  calculated  on  the 
footing  of  those  rests,  was  signed  by  the  mortgagor, 
and  confirmed  by  a  deed,  executed  by  him  three 
years  afterwards,  for  securing  repayment  of  the 
balance  to  the  mortgagee : — Held,  that  the  transac- 
tion was  not  usurious,  and  that  a  subsequent  deed 
conveying  the  property  to  the  mortgagee,  for  the 
sale  of  the  property,  in  default  of  regular  payment 
of  interest,  could  be  enforced  in  equity.  Blackburn 
V.  Warwick,  6  Law  J.  Rep.  (n.8.)  Ex.  Eq.  17 ;  2  Y.  & 
C.92. 

Where  a  mortgagee  enters  into  possession  or  re- 
ceipt of  the  rents  of  the  mortgaged  premises,  and 
afterwards  an  account  between  ti^e  mortgagor  and 
mortgagee  is  settled,  wherein  the  arrear  of  interest 
due  IS  made  principal  money,  and  the  mortgagee 
continues  in  possession,  he  must  be  considered  as  a 
mortgagee  who  entered  into  possession,  no  interest 
being  at  the  time  in  arrear ;  and  annual  rests  will  be 
directed  against  him  from  the  date  of  the  settled 
account  fFiUon  v.  Cluer,  9  Law  J.  Rep.  (n.s.)  Ch. 
333. 

A  party  who,  at  the  instance  of  a  mortgagee,  is 
appointed  by  the  Court  receiver  and  consignee  of 
the  produce  of  a  plantation  in  the  West  Indies,  is  not 
entitled  to  the  proceeds  arising  from  the  sale  of  pro- 
duce from  that  plantation,  which  was  severed  from 
it,  and  shipped  for  this  country  before  the  time  of 
his  appointment  Codrington  v.  Johnstone,  8  Law  J. 
Rep.  (n.8.)  Ch.  282 ;  1  Bea.  520. 

On  a  bill  to  redeem  mortgagee  in  possession,  an- 
nual rests  will  not  be  directed  without  a  special  case 
is  shewn  for  it   Scholefield  v.  Ingham,  C.P.C.  477. 

B  mortgaged  certain  premises  to  L.  The  pre- 
mises were  required  to  be  partly  pulled  down  and 
rebuilt ;  P  undertook  to  perform  the  work,  but  re- 
quired security  for  the  payment  An  agreement 
was  entered  into  between  B,  L,  and  P,  by  which  L 
consented  to  become  tenant  of  part  of  the  premises 
when  rebuilt,  and  to  take  a  lease  of  them  from  P,  to 
whom  B  had  assigned  his  interest  for  a  term  of 
years,  and  to  pay  P  1,000 A  for  the  lease,  and  250^ 
a  year  for  rent  The  premises  having  been  rebuilt, 
L  entered  into  possession,  but  as  no  lease  was 
granted  by  P,  did  not  pay  the  1,0002.,  nor  the  250/. 
a  year  rent  In  a  suit  afterwards  instituted  by  P, 
and  to  which  both  B  and  L  were  parties : — Held, 
that  the  accounts  of  what  was  due  to  L  on  the  mort- 
gage were  not  to  be  taken  with  annual  rests,  as  the 
accounts  on  the  other  side  could  not  be  taken  in  the 
same  manner,  cither  as  to  the  1,000^  or  the  250/.  a 


year  rent — Held  also,  that  L  was  a  mere  tenant,  and 
though  at  the  same  time  a  mortgagee  was  not  mort- 
gagee in  possession ;  the  possession  being  in  respect 
of  the  tenancy,  and  the  agreement  not  having  die 
effect  of  changing  the  relative  situation  of  the  par- 
ties in  that  respect   Page  v.  Linwood,  4  C.  &  F.  399. 

(H)  Costs. 

An  equitable  mortgagee,  defendant  to  an  action 
of  trover,  is  not  entitled  to  his  costs  of  an  unsuc- 
cessful defence  of  an  action  of  ejectment  out  of  the 
mortgaged  premises. 

A  mortgagee's  reasonable  costs  have  reference 
only  to  such  rights  as  his  mortgage  title  gives  him. 
See  DetiUin  v.  Gale,  7  Ves,  583.  Dryden  v.  Frost,  1 
Law  J.  Rep.  (n.s.)  Ch.  235. 


MORTMAIN. 

[  Giblet  v.  Hobson,  3  Dig.  Law  J.  354 ;  8  M.  &  K.  5 1 7.] 

A  bequest  of  personalty  to  trustees,  "  witli  a  re- 
quest tliat  they  will  be  pleased  to  entreat  the  lord  of 
tile  manor  of  D  to  grant  a  spot  of  ground  suitable 
for  the  erection  of  decent  dwellings"  for  poor  women, 
is  void  under  the  Statute  of  Mortmain,  being  an 
inducement  to  draw  land  into  mortmain.  MaDter 
v.  iScoWje  Law  J.  Rep.  (n.s.)  Ch.  300 ;  2  K.  172. 

^  A  bequest  of  a  sum  in  trust,  in  case  the  inha- 
bitants of  a  parish  should  build  and  procure  to  be 
consecrated  a  church  within  seven  years  from  her 
death,  to  apply  the  sum  as  her  trustees  shall  think 
fit,  towards  the  costs  of  building,  is  valid  within  the 
Statute  of  Mortmain. 

And  at  all  events,  where  the  sum  does  not  exceed 
500/.,  and  the  testator  survives  the  making  of  his 
will  three  months,  the  bequest  is  good  within  tlie  43 
Geo.  3,  c  108,  s.  1.     Dixon  v.  BuUer,  3  Y.  Sf  C.  677. 


MUNICIPAL  CORPORATION. 
[See  Compensation — Corporation.] 


MURDER  AND  MANSLAUGHTER. 

(A)  Murder,  what  amounts  to. 

(B)  Manslaughter,  what  amounts  to. 

(C)  Justifiable  Homicide. 

(D)  Indictment. 

(E)  Evidence. 


Repeal  of  tlie  statutes  of  the  9  &  10  Geo.  4,  as  to 
the  execution  and  prison  discipline  of  persons  to  be 
executed  for  murder.  6  &  7  Will.  4,  c.  30 ;  14  Law 
J.  Stat  83. 

(A)  Murder,  what  amounts  to. 

If  a  person,  being  in  possession  of  a  deadly  weapon, 
enter  into  a  contest  with  another,  intending  at  the 
time  to  avail  himself  of  it,  and  in  the  course  of  the 
contest  actually  use  it  and  kill  the  other,  it  will  be 
murder :  but  if  he  did  not  intend  to  use  it  when  he 
began  the  contest,  but  used  it  in  the  heat  of  passion, 
in  consequence  of  an  attack  made  upon  him,  it  will 
be  manslaughter:  If  he  use  it  to  protect  his  own  life, 
or  to  protect  himself  from  such  serious  bodily  harm 
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as  would  g^ve  him  a  reasonable  apprehension  that 
his  life  was  in  immediate  danger,  having  no  other 
means  of  defence,  and  no  means  of  escape,  and  re- 
treating as  far  as  he  can,  it  will  hejustiJUMe  homi- 
cide. Regina  v.  Smithy  8  C.  &  P.  170.  [Bosanquet, 
Bolland,  and  Coltman] 

A  prisoner  was  charged  with  the  murder  of  her 
new-horn  child  by  cutting  off  its  head : — Held,  that 
in  order  to  justify  a  conviction  for  murder,  the  jury 
must  be  satisfied  that  the  entire  child  was  actually 
born  into  the  world  in  a  living  state,  and  that  the  fact 
of  its  having  breathed  is  not  a  decisive  proof  that  it 
was  born  alive,  as  it  may  have  breathed  and  yet  died 
before  birth.  Rex  v.  SelliSy  7  C.  &  P.  850.  [Coltman] 

A  married  woman  cannot  be  convicted  of  the 
murder  of  her  illegitimate  child  three  years  old,  by 
the  omitting  to  supply  it  with  proper  food,  unless  it 
be  shewn  that  her  husband  supplied  her  with  food 
to  give  to  the  child,  and  that  she  wilfuUy  neglected 
to  give  it 

A  count  charged  a  married  woman  with  the 
murder  of  her  illegitimate  child  of  three  years  old, 
by  omitting  to  supply  it  with  sufficient  food,  and  also 
by  beating.  It  was  not  shewn  that  her  husband  had 
supplied  her  with  food  to  give  to  the  child : — Held, 
that  this  could  not  be  supported.  Rex  v.  Saunders, 
7  C.&  P.  277.  [Alderson] 

An  indictment  charged  that  the  prisoner,  being 
big  with  child,  did  bring  forth  the  child  alive,  and 
afterwards  strangled  it: — Held,  that  the  jury  ought 
not  to  convict  on  this  indictment,  unless  Uiey  are 
satisfied  that  the  child  was  wholly  bom  when  it  was 
strangled.  If  a  child  was  strangled  intentionally 
while  it  was  connected  with  the  mother  by  the  um- 
bilical cord,  but  after  it  was  wholly  produced  into  the 
world,  whether  this  would  be  murder,  quare.  Rex  v. 
CrutchUy,  7  C.  &  P.  814.  [Parke] 

If  a  child  be  killed  after  it  has  wholly  come  forth 
from  the  body  of  the  mother,  but  is  stiU  connected 
with  her  by  means  of  the  umbilical  cord,  it  seems  that 
such  killing  will  be  murder.  Regina  v.  Rewes,  9  C. 
&  P.  25.  [  Vaughan  and  Recorder] 

When,  upon  a  previous  arrangement,  and  after 
there  has  been  time  for  the  blood  to  cool,  two  persons 
meet  with  deadly  weapons,  and  one  of  them  is  killed, 
the  party  who  occasions  the  death  is  guilty  of 
murder,  and  the  seconds  also  are  equally  guilty; 
and  with  respect  to  others  shewn  to  be  present,  the 
question  is,  did  they  give  their  aid  and  assistance  by 
their  countenance  and  encouragement  of  the  princi- 
pals in  the  contest?  Mere  presence  will  not  be 
sufficient;  but  if  they  sustain  the  principals,  either 
by  advice  or  assistance,  or  go  to  the  ground  for^the 
purpose  of  encouraging  and  forwarding  the  unlawful 
conflict,  although  they  do  not  say  or  do  anything, 
yet  if  they  are  present,  assisting,  and  encouraging 
by  their  presence  at  the  moment  when  the  fatal  shot 
is  fired,  they  are,  in  law,  guilty  of  the  crime  of  murder. 
Regina  v.  Young,  8  C.  &  P.  644.  [Vaughan  and  Al- 
derson] 

If  a  person  be  playingmusic  in  a  public  thorough- 
fiire,  and  thereby  collect  together  a  crowd  of  people, 
a  policeman  is  justified  in  desiring  him  to  go  on,  and 
in  laying  his  hand  upon  him,  and  slightly  pushing 
him,  if  it  be  only  done  to  give  effect  to  has  remon- 
strance ;  and  if  the  person  on  so  small  a  provocation 
strike  the  policeman  with  a  dangerous  weapon,  and 
kill  him,  it  will  be  murder,  but  otherwise  if  the 


policeman  give  him  a  Uofw  and  Imoek 

Regina  v.  Hagam,  8  C.  &  P.  167.  Odland  aadCah. 

man] 

A,  who  was  insane,  collected  a  mmhcr  of  pencBs 
together,  who  armed  themselves,  having  a  cwwwwi 
purpose  of  resisting  the  lawfully  eonstiftiled  autho- 
rities, A  having  declared  diat  he  would  cot  down 
any  constables  who  came  against  him.  A,  in  Ae 
presence  of  C  and  D,  two  of  die  penmaof  faispar^, 
afterwards  shot  an  assistant  of  a  eonatsble  who  ca^ie 
to  apprehend  A  under  a  warrant: — Held,  that  C 
and  D  were  guilty  of  murder,  as  principals  in  the 
first  degree,  and  that  any  apprehensioii  that  C  and 
D  had  of  personal  danger  to  themselves  from  A,  was 
no  ground  of  defence  for  continuing  with  him  after 
he  had  so  declared  his  purpose ;  and  also  that  it 
was  no  ground  of  defence,  that  A  and  Ins  paity  had 
no  distinct  or  particular  object  in  view  when  Aey 
assembled  together  and  armed  themselves.  The 
apprehension  of  personal  danger  does  not  fnimah 
any  excuse  for  assisting  in  doing  any  act  which  is 
illegal.  ReginaT,  Tyler,  8  C.  &  P.  616.  [Dcnman] 

On  an  indictment  on  the  staL  1  Vict  c.  85,  a.  2;  for 
the  capital  offence  of  inflicting  an  injury  dangeroos 
to  life,  with  intent  to  murder,  the  jury  ought  not  to 
convict,  unless  they  are  satisfied  ibit  the  pnsooer 
had  in  his  mind  a  positive  intent  to  murder ;  and  it 
is  not  sufilcient  that  it  would  have  been  a  case  of 
murder  had  death  ensued.  If  A  is  charged  with  tiiis 
oilence,  and  B  is  charged  with  aiding  and  ahptting 
him,  it  is  essential  to  make  0ut  the  charge  as  to  B, 
and  B  should  have  been  aware  of  A's  intentioD  to 
commit  murder. 

Whether,  if  husband  and  wife  jointly  commit  this 
ofilence,  she  is  entitled  to  the  legal  presumption  of 
her  having  acted  under  coercion,  qumre ;  but  die  is 
clearly  not  entitled  to  he  acquittol  on  this  gnmnd 
at  the  end  of  the  case  for  the  proseontion,  for  if  the 
jury  find  a  verdict  for  an  assault  only  (under  section 
11  of  the  Stat  1  Vict  c.  85),  the  wife  is  punishable 
as  well  as  the  husband.  Regina  v.  Cnue,  8  C.  ft  P. 
541.  [Pattesou] 

(B)  Mahslaughteb,  what  axoubts  to. 

Jn  order  to  reduce  the  killing  of  a  person  to  the 
crime  of  manslaughter,  there  must  not  only  he  suffi- 
cient provocation,  but  the  jury  must  be  satisfied  that 
the  fatal  blow  was  given  in  consequence  of  that  pro- 
vocation. If  A  had  formed  a  deliberate  design  to  kill 
B,  this  will  be  murder,  if  the  jury  are  of  opinion  that 
the  death  was  in  consequence  of  previous  malice, 
and  not  of  the  sudden  provocation.  RegimaTi,  Ktrk- 
ham,  8  C.  &  P.  115.  [Coleridge] 

If  the  servant  of  A  (who  is  not  lord  of  the  manor) 
find  a  night  poacher  on  the  land  of  B,  and  pursue 
him  with  intent  to  take  him,  this  is  such  an  attempt 
at  an  illegal  arrest  that  if  the  poacher  shoot  the 
servant  with  a  gun  he  has  in  his  hand  and  kill  him, 
this  will  be  manslaughter  only.  Rex  v.  Daaiefy  C. 
&P.785.  [Parke] 

If  a  medical  man,  though  lawfully  qualified  to 
practise  as  such,  cause  the  death  of  a  person  by  the 
grossly  unskilful  or  grossly  incautious  use  of  a 
dangerous  instrument,  he  is  guilty  of  manslaughter. 
Regina  v.  Spilling,  2  M.  &  R.  107.  [Coleridge] 

Where  a  ^mother,  being  angry  with  one  of  her 
children,  took  up  a  small  piece  of  iron  used  as  a 
poker,  and  on  his  running  to  the  door  of  the  room, 


MURDER  AND  MANSLAUGHTER. 


380 


which  was  open,  threw  it  after  him,  and  hit  another 
child,  who  happened  to  be  entering  the  room  at  the 
moment,  in  consequence  of  which  he  died :  it  was 
held  to  be  manslaughter,.,  although  it  appeared  that 
the  mother  had  no  intention  of  hitting  ^e  child  with 
whom  she  was  angry,  and  only  intended  to  frighten 
him.  Ee*  v.  Conner,  7  C.  &  P.  438.  [Park  and 
Oaselee] 

Where  a  constable  having  a  warrant  to  apprehend 
A,  gave  it  to  his  son,  who  in  attempting  to  arrest  A 
was  stabbed  by  him  withaludfe,  which  A  happened 
to  have  in  his  hand  at  the  time,  the  constable  then 
being  in  sight,  but  a  quarter  of  a  mile  off: — Held, 
that  this  arrest  was  illegal,  and  that  if  death  had 
ensued,  this  would  have  been  manslaughter  only, 
unless  it  were  shewn  that  A  had  prepared  the  knife 
beforehand,  to  resist  the  illegal  violence.  Rex  v. 
PaUenee,  7  C.  &  P.  776.  [Parke] 

All  struggles  in  anger,  whether  by  fighting  or 
wrestling,  or  any  other  mode,  are  unlawful,  and  death 
oecaftioned  by  them  is  manslaughter  at  least  Regina 
.T.  Cwmiff,  9  C.  &  P.  359.    [Patteson  and  Colt- 
man] 

If  aperson  recdve  a  blow,  and  inunediately  avenges 
it  with  any  instrument  he  may  have  in  his  hand, 
and  death  ensue,  this  will  be  only  manslaughter, 
provided  the  fatal  blow  is  to  be  attributed  to  the 
passion  of  anger  arising  from  the  previous  prove* 
cation..  The  law  requires  two  things — first,  that 
there  should  be  the  provocation;  and,  second,  that 
the  fatal  blow  should  be  dearly  traced  to  the  passion 
arising  from  the  provocation.  Therefore,  if,  from 
the  circumstances,  it  appear  that  the  party,  before 
any  provocation  given,  intended  to  use  a  deadly 
weapon  towards  any  one  who  might  assault  him, 
this  would  shew  that  a  fatal  blow  given  afterwards 
was^ot  to  be  attributed  to  the  provocation,  and  the 
crime  would  therefore  be  murder. 

If  a  man  be  drunk,  this  is  no  excuse  for  any  crime 
"hi  may  commit;  but  where  provocation  by  a  blow 
has  been  given  to  a  person  who  kills  another  with  a 
weapon  which  he  happens  to  have  in  his  hand,  the 
drunkenness  of  the  prisoner  may  be  considered  on 
the  question  whether  the  prisoner  may«  be  excited  by 
passion  or  acted  from  malice ;  as  also  it  may  be,  qn 
the  question  whether  expressions  used  by  the  pri* 
soner  manifested  a  deliberate  purpose,  or  were 
merely  the  idle  expressions  of  a  dmi^en  man.  Rex 
V.  Thomae,  7  C.  &  P.  817.  [Parke] 

A  lad,  as  a  frolic,  without  any  intention  of  doing 
any  harm  to  any  one,  took  the  trap-stick  out  of  the 
front  part  of  a  cart,  in  consequence  of  which  it  was 
upset,  and  the  carman,  who  was  in  it,  putting  in  a 
sack  of  potatoes,  was  pitched  backward  on  the  stones 
and  Ulled : — Held,  that  the  lad  was  guilty  of  man- 
slaughter. lie«v.Aii2MHm,7C.&P.641.  [Gumey 
and  Williams] 

On  an  indictment  for  the  murder  of  an  aged  and 
infiitn  woman,  by  confining  her  against  her  will,  and 
not  providing  her  with  meat,  drink,  clothing,  firing, 
medicines,  and  other  necessaries,  and  not  allowing 
her  the  enjoyment  of  the  open  air,  in  breach  of 
an  alleged  duty ;  if  the  jury  think  that  the  prisoner 
was  guilty  of  wilful  neglect,  so  gross  and  wilful  that 
they  are  satisfied  he  must  have  contemplated  her 
death,  he  will  be  guilty  of  murder ;  buf  if  they  only 
think  that  he  was  so  careless  that  her  death  was  oc- 
casioned by  his  negligence,  though  he  did  not  con- 


template it,  he  will  be  guilty  of  ma&slanghter. 
Regim  v.  Marriott,  8  C.  &  P.  425.  [Patteson] 

An  iron- founder  being  employed  by  an  oilman  and 
dealer  in  marine  stores  to  make  some  cannon,  to  be 
used  on  a  day  of  rejoicing,  and  afterwards  to  be. put 
into  a  sailing-boat,  after  one  of  them  had  burst,  and 
been  returned  to  him  in  consequence,  sent  it  back 
in  so  imperfect  a  state,  that  on  being  fired  it  burst 
again,  and  killed  a  third  person : — Held,  that  the 
maker  was  guilty  of  manslaughter.  Rex  v.  Gorr,  8 
C.  &  P.  163.  [Bayley,  Patteson,  and  Gurney] 

If  a  father  see  a  person  in  the  act  of  committing 
an  unnatural  ofience  with  his  son,  and  instantly  kiU 
him,  it  seems  that  it  will  be  only  manslaughter,  and 
that  of  the  lowest  degree ;  but  if  he  only  hear  of  it, 
and  go  in  search  of  the  person,  end  meeting  him 
strike  him  with  a  stick,  and  afterwards  stab  him  with 
a  knife,  and  kill  him,  in  point  of  law  it  will  be 
murder. 

In  a  case  of  killing,  whether  the  blood  has  time  to 
cool  or  not,  is  a  question  for  the  Court,  and  not  for 
the  jury ;  but  it  is  fbr  the  jury  to  find  what  length 
of  time  elapsed  between  the  provocation  received  and 
the  act  done.  Reginay,Fuhtr,^CMV,l%%  [Park, 
Parke,  and  Recorder] 

Where  a  person  m  loco  pareniit  inflicts  corporal 
punishment  on  a  child,  and  compels  it  to  work  for 
an  unreasonable  number  of  hours,  and  beyond  its 
strengpth,  and  the  child  dies,  the  death  being  of  con- 
sumption, but  hastened  by  the  ill  treatment,  it  will 
not  be  murder,  but  only  manslaughter,  in  the  person 
inflicting  the  punishment,  although  it  was  cruel  and 
excessive,  and  accompanied  by  violent  and  threat- 
ening lang^uage,  if  such  person  believed  that  the 
child  was  shamming  illness,  and  was  really  able  to 
do  tile  quantity  of  work  required.  Rex  v.  Cheesemanf 
7  C.  &  P.  465.  [Vaughan] 

Those  who  navigate  the  river  Thames  improperly, 
either  by  too  much  speed  or  by  negligent  conduct, 
are  as  much  liable  if  death  ensues  as  those  who 
cause  it  on  a  public  liighway,  either  by  furious 
driving  or  by  negligent  conduct  Reginmy,  Taylor, 
9  C.  &  P.  672.  [Parke] 

(C)  Justifiable  Homicide. 

The  killing  of  a  man  on  the  highway  is  not  justi- 
fiable homicide,  unless  there  was  an  intention  on  the 
part  of  the  person  killed  to  rob  or  murder,  or  do 
some  dreadful  bodily  injury  to  the  person  killing, 
or,  in  other  words,  the  conduct  of  the  party  must  be 
such  as  to  ronder  it  neceseary  on  the  part  of  the  party 
killing  to  do  the  act  in%elf-defence^  Regina  v.  BuU, 
9C.&P.22.  [Vaughan  and  WilUams] 

(D)  Indictment. 

It  is  no  objection  to  a  conviction  of  manslaughter 
on  an  indictment  for  murder,  that  the  indictment 
does  not  conclude  contraformam  stattUL  Rex  v.  CfuU^ 
hum,  1  M.  C.C.  403. 

In  an  indictment  for  child  murddr,  the  child 
must  be  named,  or  stated  to  be  of  name  unknown, 
or  otherwise  accounted  for.  It  is  not  enough  to 
describe  the  child  as  not  baptized.  Regina  v.  BUs, 
2  M.  C.C.  93. 

Indictment  fbr  murder  of  a  female  bastard  child, 
whose  name  to  the  jurors  was  unknown.  The  child 
had  not  been  baptised,  but  the  prisoner  had  said  she 
should  like  it-to  be  called  Mary  Ann,  had  called  it 
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her  Mary  Ann^  and  at  another  time  Little  Mary,  The 
father  was  a  baptist,  the  child  illegitimate : — Held, 
that  the  child  had  not  acquired  a  name  by  reputation , 
and  the  indictment  good.  Rex  v.  Smithtl  M.C.C.  402. 

A  Spaniard  being  in  England  signed  articles  to 
serve  in  a  ship  "  bound  on  a  voyage  to  the  Indian 
seas  and  elsewhere  on  a  seeking  and  trading  voyage 
(not  exceeding  three  years'  duration)  and  back  to 
the  United  Kingdom."  On  the  ship's  arrival  in 
Zanzibar,  an  island  in  the  Indian  seas,  which  was 
under  the  dominion  of  an  Arab  king,  the  captain 
left  the  vessel  (in  pursuance  of  an  understanding  in 
England),  set  up  in  trade,  and  without  the  consent 
of  the  rest  of  the  crew,  engaged  the  Spaniard  as  an 
interpreter,  the  new  captain  of  the  ship  not  requiring 
him  to  serve  on  board.  The  ship  went  two  or  three 
short  voyages  without  him,  and  returned  to  anchor 
a  few  hundred  yards  finom  the  shore  in  a  roadsted  of 
seven  fathoms  water,  between  Zanzibar  and  several 
other  islands.  The  crew  being  on  shore,  a  quarrel 
arose  between  the  Spaniard  and  one  of  them,  which 
led  to  blows  by  the  Spaniard,  which  killed  the  other. 
The  death  took  place  on  board  the  ship.  The  Spa- 
niard was  brought  to  England,  and  indicted  aifd 
tried  in  London  under  a  special  commission  issued 
in  pursuance  of  the  9  Geo.  4,  c.  31,  s.  7 : — Held,  that 
under  these  circumstances  he  could  not  be  convicted ; 
first,  as  he  was  not  a  ''subject  of  his  Migesty" 
within  the  meaningof  that  section ;  and  secondly,  that 
as  the  death  was  on  shipboard,  though  the  blows 
were  given  on  shore,  the  ofience  could  not  be  said  to 
have  been  committed  according  to  the  words  of  the  star 
tute,  "  Ml  land  out  of  the  United  Kingdom.' '  Whether 
if  the  Spaniard  had  continued  on  board  the  ship,  and 
had  been  at  the  time  serving  under  the  articles,  he 
could  have  been  tried  as  a  British  subject,  qtuere. 
— SemblCf  that  he  could  not  ^j:  v.  Matiot,  7  C. 
&  P.  468.  [Yaughan  and  Bosanquet] 

An  indictment  on  the  statute  1  Vict  c.  85,  s.  2, 
stated  that  the  prisoner  feloniously,  and  of  his  malice 
aforethought,  did  assault  C  H,  and  did  cause  unto 
C  H  "  a  certain  bodily  injury,  dangerous  to  the 
life  of  her,  the  said  C  H,  by  Uien  and  there  felo- 
niously, with  his  hands  and  fists,  beating  and  strik- 
ing the  said  C  H  in  and  upon  the  head  of  her,  the 
said  C  H,  and  then  and  there  with  the  left  foot  of 
him,  the  said  T  C,  feloniously  kicking  the  said  C  H 
in  and  upon  the  back  of  her,  the  said  C  H,  and  then 
and  there  feloniously  striking  the  head  of  the  said 
C  H  against  a  certain  wooden  beam  of  a  certain 
ceiling  there,  and  then  and  there  feloniously,  with 
his  arms  and  hands,  lifting  %p  the  said  C  H,  and 
with  great  force  and  violence  casting  down,  flinging, 
and  throwing  the  said  C  H  upon  and  against  a  cer- 
tain brick  floor  there,  with  intent  in  so  doing,  her  the 
said  C  H  then  and  there,  and  thereby  feloniously, 
wilfully,  and  of  his  malice  aforethought,  to  kill  and 
murder:" — Held,  by  the  fifteen  Judges,  that  this 
indictment  was  good,  and  that  it  sufiiciently  de- 
scribed the  injury.  JRegiua  v.  Crute,  8  C.  &  P.  541. 
[Patteson] 

(E)  Evidence. 

On  a  trial  for  murder,  the  deposition  on  oath  of 
the  prisoner  taken  before  the  coroner,  on  the  inquest 
held  on  the  body  of  the  deceased,  is  not  receivable 
in  evidence.  Regitta  v.  Owen,  9  C.  &  P.  238.  [Gur- 
ney] 


A  party  who  was  charged  with  murder,  made  a 
statement  before  the  coroner  at  the  inquest,  which 
was  taken  down.  The  paper  purported  that  the 
statement  was  made  on  oath: — Held,  that  on  the 
trial  of  the  party  for  murder,  this  statement  was  not 
receivable,  and  that  parol  evidence  was  not  admis- 
sible to  shew  that  no  oath  had,  in  fisct,  been  admi- 
nistered to  the  prisoner.  Regina  v.  WheeUy,  8  C.  & 
P.  250.  [Alderson] 

An  indictment  for  the  murder  of  A  B  by  poison, 
stating  that  the  prisoner  gave  and  administered  a 
certain  deadly  poison,  is  supported  by  proof  that  the 
prisoner  gave  the  poison  to  C  D,  to  administer  as  a 
medicine  to  A  B ;  but  C  D  neglecting  to  do  so,  it 
was  accidentally  given  to  A  B  by  a  child — the  pri- 
soner's intention  throughout  being  to  murder.  iZe- 
gina  V.  Michael,  2  M.  C.C.  120. 

A  girl  was  indicted  for  the  murder  of  her  child 
aged  sixteen  days.  She  was  proceeding  from  Bris- 
tol to  Llandogo,  and  she  was  seen  near  Tintem  with 
the  child  in  her  anns,  at  6  p.m.  ;  she  arrived  at 
Llandogo  at  between  8  and  9  p.m.,  without  the 
child.  The  body  of  a  child  was  afterwards  found  in 
the  river  Wye,  near  Tintem,  which  appeared  mit  to 
be  the  child  of  the  prisoner: — Held,  that  the  pri- 
soner must  be  acquitted,  and  that  she  could  not  by 
law  either  be  called  upon  to  account  for  her  child  or 
to  say  where  it  was,  imless  there  was  evidence  to 
shew  that  her  child  was  actually  dead.  Regina  t. 
Hopkins,  8  C.  &  P.  591.  [Abinger] 

On  a  trial  for  murder,  every  person  who  was  pre- 
sent at  the  time  of  the  transaction  which  gives  rise 
to  the  charge,  ought  to  be  called  as  a  witness  on  the 
part  of  the  prosecution ;  for  even  if  they  give  differ- 
ent accounts,  the  jury  should  hear  the  evidence,  and 
draw  their  own  conclusions  as  to  the  truth ;  there- 
fore, where  the  widow  and  daughter  of  the  deceased 
were  present  at  the  time  when  the  fatal  blow  was 
supposed  to  have  been  g^ven,  and  the  widow  was  exa- 
mined as  a  witness,  the  Judge  directed  the  daughter 
to  be  called  by  the  counsel  for  the  prosecution, 
although  she  had  been  brought  to  the  Assizes  hy  the 
other  side,  and  her  name  was  not  on  the  back  of  the 
indictment 

On  a  trial  for  murder,  it  appeared  that  three  snr- 
geons  had  examined  the  body  of  the  deceased,  and 
that  there  was  a  difierence  of  opinion  among  them. 
Two  of  them  were  called  for  the  prosecution,  but  the 
third  was  not;  and  as  his  name  was  not  on  the 
back  of  the  indictment,  the  counsel  for  the  prosecu- 
tion declined  calling  him,  though  he  was  in  court 
The  Judge  directed  him  to  be  called,  and  he  was 
examined  by  his  lordship,  at  the  conclusion  of  the 
case  for  the  prosecution. 

If  a  witness  in  a  case  of  murder  be  asked  whether 
she  has  not  said  that  the  deceased  was  intoxicated 
at  the  time  he  received  the  blows,  the  question 
ought  to  be  qualified  by  adding,  "  except  before  the 
coroner;"  and  if  the  witness  says  that  she  said  so 
before  the  coroner,  but  nowhere  else,  this  is  no  evi- 
dence, and  the  Judge  will  not  refer  to  the  depositions 
for  the  purpose  of  making  it  so.  Regina  v.  hoUenf 
8C.&P.606.  [Patteson] 

The  evidence  against  a  prisoner  charged  with 
manslaughter,  was  an  admission  on  his  part,  that 
unfortunately  he  was  the  man  who  shot  0ie  de- 
ceased ;  and  that  on  their  coming  together,  apparently 
not  in  ill-humour,  from  the  South  Metropolitan 
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Cemetery,  where  the  prisoner  was  a  watchman,  but 
with  which  the  deceased  had  no  connexion,  the  pri- 
soner said  to  the  deceased,  "  Now  you  mind,  don't 
let  me  see  you  on  my  premises  any  more."  At  the 
time  this  was  said,  the  wound  had  been  given,  of 
which  the  deceased  eventually  died: — Held,  that  in 
point  of  law,  the  evidence  was  sufficient  to  sustain 
the  charge.     Bex  v.  Morriton,  8  C.  &  P.  22.  [Park] 

If  the  driver  of  a  carriage  be  racing  with  another 
carriage,  and  from  being  unable  to  puU  up  his  horses 
in  time,  the  first-mentioned  carriage  is  upset,  and  a 
person  thrown  off  it  and  killed,  this  is  manslaughter 
in  the  driver  of  that  carriage. 

In  a  case  of  manslaughter,  it  was  proved  that  the 
deceased  was  at  an  inn  for  three  days,  and  that  the 
innkeeper  asked  him  what  his  name  was,  and  that, 
while  there,  letters  arrived  at  the  inn  directed  in 
that  name,  which  letters  were  delivered  to  the  de- 
ceased, and  received  by  him : — Held,  that  the  inn- 
keeper might  be  asked  what  name  the  deceased 
gave.     Rex  v.  Timmins,  7  C.  &  P.  499.  [Patteson] 


MUTINY. 


Holding  up  a  fist  to  strike  a  captain  is  so  near  an 
act  of  mutiny,  that  the  master  may  quell  it  by 
striking  the  first  blow.     The  Lima,  8  Hag.  853. 

Semble — a  chief  mate  who,  unknown  to  the  mas- 
ter, signs  and  is  active  in  getting  signed  a  docu- 
ment tending  to  mutiny,  incurs  a  forfeiture  of  wages. 
Ibid.  ^S^. 


MUTUAL  CREDIT. 

[See  Set-opf.] 


NAVIGATION. 
[See  Canal — Rivers — Ship  and  Shippino.] 


NEGLIGENCE. 

[See  Action — Damages — Master  and  Servant 
— ^Plbadino,  General  Issue — Principal  and 
Agent— Ship  and  Shipping.] 

An  action  on  the  case  lies  against  a  party  who 
makes  up  a  stack  of  hay  so  negligently,  and  with 
such  carelessness  as  to  me  state  of  the  hay  at  the 
time  it  is  put  up,  that  the  stack  ignites,  and  does 
ii\jury  to  the  property  of  another. 

In  such  case,  it  is  not  sufficient  for  the  defendant 
to  have  acted  honestly  and  bond  fide.  He  is  bound 
to  exercise  in  the  mangement  of  his  property,  that 
degree  of  care,  caution,  and  skill  which  a  man  of 
ordinary  prudence  is  required  to  exhibit  in  similar 
circumstances.  Vaughan  v.  Menlove,  6  Law  J.  Rep. 
(n.s.)  C.P.  92;  3  Bing.  N.C.  468;  4  Sc.  244;  7C. 
&  P.  525. 

If,  in  an  action  for  the  negligent  driving  of  the 
defendant's  servant,  it  appear  that  the  plaintifiT,  by 
his  own  negligence  and  want  of  care  contributed  to 
the  accident,  he  cannot  recover  in  the  action,  even 
though  the  jury  should  think  that  the  defendant's 
servant  was  guilty  of  negligence,  as  well  as  the 
plaintiff  jyooffv.Beard,^C.8iV.37S.  [Coleridge] 


In  an  action  for  injury  to  a  person  crossing  a 
public  highway,  by  driving  against  him,  and  knock- 
mg  him  down,  the  jury  must  be  satisfied  that  the 
injury  was  attributable  to  the  negligence  of  the 
driver,  and  to  that  aknef  before  they  can  find  a  ver- 
dict for  the  plaintiflr;  and  if  they  think  that  it  was 
occasioned,  in  any  degree,  by  the  improper  conduct 
of  the  plaintiff  in  crossing  the  road  in  an  incautious 
and  imprudent  manner,  diey  must  find  their  verdict 
for  the  defendant  Hawkins  v.  Cooper,  8  C.  &  P.  478. 
[Tindal] 

A  foot-passenger  has  a  right  to  cross  a  carriage 
road,  and  a  person  driving  a  carriage  along  the  road 
is  liable  to  an  action  if  he  do  not  take  care,  so  as  to 
avoid  driving  against  a  foot-passenger  who  is  cross- 
ing the  road ;  and  if  a  person  thus  driving,  cannot 
pull  up  in  time,  because  his  reins  break,  that  is  no 
defence,  as  he  is  bound  to  have  proper  tackle. 

The  rule  as  to  a  carriage  being  on  its  proper  side 
of  the  road,  does  not  apply  with  respect  to  a  carriage 
and  a  foot-passenger,  for,  as  regards  foot-passengers, 
a  carriage  may  go  on  either  side  of  the  road.  Cotterili 
v.  Starkey,  8  C.  &  P.  691.  [Patteson] 

Where  A  borrowed  a  chaise  and  horse,  and  per- 
mitted B,  who  accompanied  him,  to  drive,  and  B 
drove  against  and  killed  a  horse  of  C : — Held,  that 
A  was  liable  in  case  for  negligent  driving.  Wheatleg 
V.  Patrick,  6  Law  J.  Rep.  (n.s.)  Exch.  198;  2  M.  & 
W.  650. 

The  rule  of  the  road,  as  to  keeping  the  proper 
side,  applies  to  saddle  horses  as  well  as  carriages; 
and  if  a  carriage  and  a  horse  are  to  pass,  the  car- 
riage must  keep  its  proper  side,  and  so  must  the 
horse. 

If  the  driver  of  a  carriage  is  on  his  proper  side, 
and  sees  a  horse  coming  furiously  on  its  wrong  side 
of  the  road,  it  is  the  duty  of  the  driver  of  the  car- 
riage to  give  way  and  avoid  an  accident,  although, 
in  so  doing,  he  does  go  a  little  on  what  would  other- 
wise be  his  wrong  side  of  the  road.  Turleyy,  Thomas, 
8  C.  &  P.  103.  [Coleridge] 

The  question  in  what  is  called  a  running  down 
case,  is,  whether  the  plaintiff,  by  his  negligence  or 
improper^conduct,  substantially  contributed  to  the 
occurrence  of  the  injury  of  which  he  complains,  not 
to  the  amount  of  it,  but  to  its  occurrence.  Therefore, 
where  a  brig  was  carrying  the  anchor  in  a  position 
contrary  to  the  by-laws  of  the  River  Thames,  at  the 
time  when  she  came  in  collision  with  a  barge, — ^it 
was  held,  that  the  improper  carrying  of  the  anchor 
would  not  of  itself  be  sufficient  to  make  the  owner 
of  the  brig  responsible  in  damages,  if  the  barge,  by 
departing  from  the  kftown  rule  of  the  river,  bring 
herself  into  the  situation  in  which  the  brig  struck 
her,  although,  but  for  the  position  of  the  anchor,  the 
colUsion  would  have  produced  the  injury  com- 
plained of.  The  deposition  of  a  witness,  taken  before 
the  coroner,  on  an  inquiry  touching  the  death  of  a 
person  killed  by  tlie  collision,  is  receivable  in  evi- 
dence, in  the  action  for  damages,  if  the  witness  be 
shewn  to  be  beyond  the  sea. 

A  nautical  witness  cannot  be  asked  whether  he 
thinks,  having  heard  the  evidence  in  the  cause,  that 
the  conduct  of  the  captain  was  correct  or  not  SiUs 
V.  Broum,  9  C.  &  P.  601.  [Coleridge] 

In  an  action  against  the  owner  of  a  brig,  for  an 
injury  done  to  a  sloop  belonging  to  the  plaintiff,  tlie 
amount  of  damage  proved  was  upwards  of  500/. ;  the 
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MfeMikMNT  dNey  flM4t  Vf»  tJUsr  r«rA>x,  rtfauL  thaU 
m  U^em  jf^r^m^  tJbmt  «««:  latwu  <n  bvtk  nidt«: — 

4itfC*.>'d  tv  tiM  r4vd^  «•  liMvr  flu^  be  Inlto  « 

t%  am  wAi^m  fm  Amuo^  4tmt  t«  tlw  pUictif*t 
Im^  U^ti^  kfj  tjM  •tfKi^ttM*  i4  the  4HrmAimt'9  ■»- 
TMrf,  k  ftt^erj;!^  tjMr  4e<MbiaAf  *  btfire,  it  vMpnnred 
HbaHdM  l«m  v««tJM4c&b4aar«,  tpot  theplatiiCif*t 

i«<Min«l^  tW  Uinr'^' — H«44«  tJutt  tkitt  VM  frimd/aek 
a^ttUtj€€  tkiA  iiit  hvtot  ««•  iC«cr»d  by  the  ddies- 
4MkC«  MfTMd,  s»J  tiuit,  if  tbc  b>ni;ie  wm  oo  kiic;  or 
VM  l«lb««i  hf  uty  otiMrr  f»«rKMii«  it  Uy  oa  the  6Aiik' 
4m*Am  Uf  cb^w  ti«t    Japee  w,  Capdf  $C,k  F.970, 

Is  Mu  Mf<wn  itn  uef^^tnee,  the  dccUration  stated 
Auit  tiM!  i^UMitiiT  ^  biMi  M^rt^  to  brconic  a  paatea- 
«rr^'  by  tb«  4«i:»4arjf  t  of#iriibti«,  anil  that  thm  6b- 
fnuiMui  **  rt^Vtvted  thu  yhdntift  a«  meh  paMenger/* 
Fli«,  that  t>*«  filaintiff  did  not  htcotnt  a  paasetiger, 
aiwd  tb»t  ib«  MmdMtit  4  id  not  rec4five  him  aa  auch. 
It  ai^|Mrar«<d  <>L»t  Um;  pbintiflT  h^'ld  up  hit  linger  to 
dM  ir'ivt:r  Iff  tlw  otoriiout,  who  stopped  to  take  him 
mpi  mn4  that,  ju»t  a«  the  pUintiff  was  putting  his 
ftfA  tm  t)M'  •t/'p  of  the  rrnifiibus,  the  driver  drore  on, 
ftiid  the  plajntitr  leil  on  his  iis^re  on  the  ground : — 
|{«ld«  titat  this  was  evidence  to  go  to  the  jurr  in 
•ttpport  of  tlie  declarationf  aa  the  stopping  of  the 
mntiWrna  implied  a  consent  to  talia  the  plaintiff 
aa  a  paMM;nger.  Brien  v.  Bemutif  8  C.  &  P.  724. 
[AMnger) 

If  A  place  a  dog  with  B,  and  the  dog  be  recrived  by 
h,  Ut  \hs  xqit  ()y  him  for  reward,  to  be  paid  to  him  by  A, 
H  is  not  answerable  for  the  loss  of  the  dog,  if  he  took 
reasonable  care  of  it;  but  if  the  dog  be  lost,  the  onus 
lies  on  M  to  acfjuit  himself,  by  shewing  that  he  waa 
not  in  fault  with  respect  to  the  loss.  MaekmtnU  r. 
Com,  0  0.  ft  V,  032.  [Gumey] 

A  hors«>  bHng  for  sale,  A  aaked  the  agent  of  the 
vendor  to  let  him  have  the  horse  for  the  purpoae  of 
trying  it,  and  the  agent  did  so : — Held,  tnat  A  waa 
entitled  to  puts  competent  person  on  the  horse,  for 
the  purpose*  of  trving  it,  and  was  not  limited  to 
mf*ri*ly  trying  it  himself.  Camoyt  v.  Seurr,  0  C.  ft 
J'.dHi.  [Coleridgo] 


NEW  ASSIGNMENT. 

[Seo  Pleading.] 


itc 


NEW  SOUTH  WALES  AND  VAN  DIE- 
MEN'S  LAND. 

Under  the  stat.  0  Geo.  4,  c.  83,  r.  9,  the  Governors 
of  New  Soutli  Wales  and  Van  Diemcn's  Land  have 
power  to  revoke  assignmenta  of  convicts,  without 
any  roniisiiion  of  their  sentence.  Br^H  v.  Arthur,  1 1 
AcL  ft  E.  108. 


NEWSPAPERS. 

Tlio  law8  relating  to,  amended  by  6  &  7  Will.  4, 
o.70{  14  Law  J.  Stat  172. 


[See 


E— Xl 


(B)  MoTUW 

(C)  Com. 


(A)  W, 

(a)  /. 

The  Court  wHl  not  aend  a  caaae  to  a 
upon  a  question  pceoliaily  within  the  ^ffwiace  ef 
the  jury  todedde,  nnlesa  they  sec  deariy,  aad  hi  jiMd 
a  doubt,  that  the  first  verdict  was  wrong.  Atsvtf  v. 
Upton,  6  Law  J.  B«p.  (va)  C.P.  126. 

In  an  action  against  caaien  for  the  loos  of  a  pnvoi, 
the  issue  raised  was,  whether  the  pareel  had  heoi 
stolen  by  the  defendants'  porter.  Tne  plaintiff  esta- 
blished a  caae  of  suspicion^  but  too  slight  to  wanaot 
a  conviction,  on  an  indictment  for  the  felony,  and 
the  defendants  did  not  call  the  porter  aa  a  witness. 
The  Court  refused  to  set  aside  the  verdict  for  the 
plaintiff  aa  the  defendanta  had  it  in  theix  power  to 
adduce  eridence,  which  would  have  cleared  up  any 
doubt  Boyee  v.  CAopaion,  5  Law  J.  Rep.  (v.a.)  CP. 
74;  2 Ring.  N.C.  222 ;  2Sca«6. 

If,  in  ejectment  by  a  devisee,  it  is  objected  at  Nisi 
Prius,  that  the  \tgtlfee  is  in  trustees  named  in  the 
will,  but  the  Court  ia  of  opinion  that  they  book  a 
chattel  interest,  the  defendant  will  not  be  allowed  to 
avail  himself  of  this  objection,  so  aa  to  have  a  new 
trial,  inasmuch  as  if  the  objection  had  been/correctly 
stated  at  the  trial,  the  plaintiff  might  have  removed 
it,  by  shewing  that  the  chattel  inteiest  waa  deter- 
mined. Dos  d«  Gord  v.  Needs,  6  Law  J.  Rep.  (va) 
Exch.69;  2  M.  ft  W.  129. 

The  Judge  at  Nisi  Prius  having  told  the  jury  that; 
in  case  of  their  believing  a  particular  fact,  the  ver* 
diet  must  be  for  the  plaintiff  the  jury  retired,  and 
the  Judge  and  counsel  on  both  sides  quitted  the 
court,  leaving  the  associate.  The  jury  returned  mto 
court,  and  told  the  associate  that  mey  found  the 
fact ;  the  associate  then  informed  them  that  this  was 
a  verdict  for  the  plaintiff,  and  entered  it  so :  but  the 
jury  ezpreased  to  him  their  dissent,  and  said  that 
they  were  not  agreed  to  find  for  the  plaintiff  The 
Court  discharged  the  rule  nisi,  obtained  on  affidavit 
of  these  facts,  for  setting  aaide  the  verdict  and  having 
a  new  trial,  upon  the  ground  (only)  of  the  jury  not 
having  agreed  to  find  for  the  plaintiff  Doe  d.  Lemis 
T.  Baster,  S  Ad.  ft  £.  129 ;  6  N.  ft  M.  541. 

The  Court  refused  to  grant  a  rule  for  a  new  trial 
in  a  case  before  the  sheriff,  where  the  damages  weie 
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under  52L,  although  the  eyidence  appeared  to  shew, 
that  it  was  one  of  sereral  actions  hrought  by  different 
plaintifb  against  the  same  defendant  for  aliquot  parts 
of  a  sum  of  money  exceeding  6L,  which  ought  to 
have  been  sued  for  in  one  joint  action  by  all  those 
plaintifi,  being  due  under  one  entire  contract  by 
the  defendant  with  them  alL  WiUutm  v.  Evom,  2  M. 
&  W.  220. 

Where  an  action  tried  under  a  writ  of  trial  upon 
a  promissory  note  for  two  guineasi  in  which  the  re- 
quisites of  i^  statute  17  Geo.  3,  c.  30,  had  not  been 
complied  with,  the  under-sheriff  directed  the  jury  to 
find  for  the  defendant,  and  the  jury  brought  in  their 
Terdict,  "  We  find  that  the  money  is  due,  but  that 
there  is  an  informality  in  the  note" : — Held,  that  if 
the  Terdict  were  not  so  dear  that  it  could  be  entered 
for  the  defendant,  that  it  amounted  to  a  perverse 
verdict ;  and  a  new  trial  was  granted,  although  the 
sum  was  under  51  Owen  v.  Pugh,  1 T.  &  G.  26. 

In  an  action  by  the  assured  against  the  under- 
writer, two  verdicts  were  found  for  the  plaintiff: 
Tindal,  C.J.  (who  expressed  his  disapprobation  of 
the  verdicts,)  and  Park,  J.,  were  of  opinion,  that  the 
rule  for  a  second  new  trial  should  be  discharged,  as 
it  was  contrary  to  the  general  practice  to  send  a  case 
to  athird  trial  after  two  consistent  verdicts ;  V  aughan, 
J.  and  Coltman,  J.  contri^  were  of  opinion,  that  the 
case  should  be  sent  to  a  third  trial,  for  the  purpose 
of  remedying  the  injustice  that  had  been  done. 

The  Court  (cUtsentiente  Yaughan,  J.)  were  also  of 
opinion,  that  under  such  circumstances,  the  conso- 
lidation rule  should  not  be  opened  for  the  purpose 
of  allowing  another  action  to  be  tried.  Steel  v.  Potter 
or  Potter  v.  Steefey  6  Law  J.  Rep.  (n.8.)  C.P.  265 ;  8 
Ring.  N.C.  892 ;  5  Sc.  25. 

l%e  plaintiff  declared  in  covenant,  reciting  that  P 
had  leased  a  certain  house  to  defendant,  and  the  de- 
fendant had  by  the  lease  covenanted  to  repair ;  that 
defendagt  had  assigned  to  plaintil^  with  covenant 
that  defendant  had  repaired  according  to  the  terms 
of  the  lease ;  breach,  non  repair,  alleging  by  way  of 
aggravation  that  plaintiff  hid  assigned  to  C,  with  a 
covenant  that  the  covenants  in  the  lease  had  been 
performed ;  that  C  had  sued  plaintiff  for  the  non- 
performance of  the  covenants  in  the  lease,  whereby 
plaintifl^  had  to  pay  C  120/.  to  settle  the  action,  be- 
sides the  expenses  of  d^ending  it.  Plea,  payment 
of  51.  into  court,  and  no  damages  ultra.  Replication, 
damages  ultra.  Verdict  for  45/.  damages,  beyond 
the  5L  On  motion  by  defendant  for  a  new  trial,  on  the 
ground,  that  pluntiff  was  not  liable  to  C  except  for 
his  own  acts,  and  therefore  could  not  charge  defen- 
dant with  the  120/.  or  1 19L ;  the  Court  refused  a 
rule,  the  verdict  being  general,  and  not  shewing  that 
the  Jury  had  allowed  damages  in  respect  of  C's  ac- 
tion, and  it  being  defendant's  duty  to  point  out  at 
the  trial  the  limitation  contended  for. 

The  Court  also  refused  to  increase  the  damages 
by  1 19/.,  which  was  proved  to  be  expended  in  defend- 
ing the  action  against  C,  since  the  damages  recovered 
by  C  exceeded  the  sum  given  in  the  present  action, 
and  must  therefore,  in  part,  be  attributable  to  plain- 
tifTs  own  acts ;  so  that  the  costs  of  defence  did  not 
appear  to  be  the  necessary  consequence  of  defendant's 
Iveach  of  covenant  Short  v.  KaUoway^  1 1  Ad.  &  £. 
28. 

Where  a  jury  have  misconducted  themselves  in 
their  demeanour  during  the  trial,  in  such  a  way 
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as  to  lead  to  the  presumption  that  justice  has  not 
been  properly  administered,  the  Court  will  grant  a 
new  trial  Httghes  v.  Buddy  8  DowL  P.C.  815. 

Where  a  cause  intended  to  be  defended,  had  been 
taken  as  an  undefended  one,  in  consequence  of  the 
absence  of  the  defendants'  attorney,  the  Court  would 
not  grant  a  new  trial,  the  verdict  having  been  for  a 
small  sum — e.  g.  7Ly  one  of  the  defendants  having 
been  in  court  at  the  time  and  heard  the  plaintiff's 
case,  although  the  plaintiff  proposed  to  pay  the  costs  as 
between  attorney  and  client  Watton  v.  Reeves,  8  Law 
J.  Rep.  (N.8.)  C.P.  36 ;  5  Ring.  N.C.  112 ;  6  Sc.  783. 

Where  the  particular  of  demand  is  so  firamed  as 
to  be  calculated  to  mislead  the  defendant,  the  Court 
will  grant  a  new  trial  Stevent  v.  WitUngale,  4  Sc 
255. 

To  a  replication  to  a  plea  of  leave  and  licence,  con- 
cluding to  the  country,  no  timiHter  was  added,  nor 
was  there  any  &c.  at  the  end  thereof.  The  Court,  after 
verdict,  reftised  to  grant  a  new  trial  for  want  of  the 
ehniliter ;  the  question  of  leave  and  licence  having, 
in  fact,  been  involved  in  the  other  issues,  and  no 
objection  having  been  made  to  the  omission  before 
verdict  Stoekdale  v.  Chapnuaty  6  Law  J.  Rep.  (N.s.) 
K.B.70;  4Ad.&E.419;  6N.&M.711. 

Upon  verdict  for  the  plaintiff,  with  leave  to  the 
defendant  to  move  for  a  nonsuit,  the  Court  (when 
they  perceive  that  the  objections  are  independent  of, 
and  unconnected  with  the  merits,  and  such  as  will 
probably  be  removed  upon  a  second  trial),  for  the 
purpose  of  saving  the  plaintiff  the  trouble  and  ex- 
pense of  b^inning  de  novoy  will  grant  a  new  trial, 
instead  of  a  nonsuit,  the  plaintiff  paying  the  costs. 
Doe  d.  North  v.  fPebber,  6  Law  J.  Rep.  (k.s.)  C.P. 
319 ;  3  Ring.  N.C.  922;  5  Sc.  189. 

Instead  of  making  a  rule  for  entering  a  nonsuit 
absolute,  the  Court,  to  meet  the  justice  of  the  case, 
will  grant  a  new  trial,  upon  payment  by  the  plaintiff 
of  the  costs  of  the  former  trial  Doe  d.  JPtfott  v.  Stagg, 
9  Law  J.  Rep.  (w.s)  C.P.  73;  5  Ring.  N.C.  564;  7 
Sc690. 

(6)  Amount  qf  Damaget. 

[See  Home  v.  Davey,  fott,  (e)  Misdirection.] 

The  Court  will  not  set  aside  a  verdict,  and  grant 
a  new  trial,  on  the  ground  of  smallness  of  damages, 
unless  in  case  of  misconception  of  law,  or  of  appa- 
rent mistake. 

Therefore,  where,  in  an  action  of  slander,  the  jury 
found  a  verdict  for  the  plaintiff  with  20«.  damages, 
the  Court  refused  to  grant  a  rule  for  setting  it  aside 
on  account  of  the  smaUness  of  the  damages,  although 
tiie  plaintiff  was,  by  such  verdict,  deprived  of  his 
costs  under  21  Jac  1 ,  c.  16,  s.  6.  Bendattv.  Hayvfardy 
8  Law  J.  Rep.  (n.s.)  C.P.  243 ;  5  Ring.  N.C.  424 ;  7 
Sc.  407. 

Where  on  the  execution  of  a  writ  of  inquiry,  in  an 
action  for  slander,  the  jury  are  incorrectiy  informed 
by  the  under-sheriff,  that  any  amount  of  damages 
will  carry  costs,  and  they  find  for  less  than  40*.,  that 
is  no  ground  for  a  new  writ  of  inquiry,  or  for  in- 
creasing the  amount  of  the  verdict  Oraier  v.  CoUard, 
6DowlP.C.503. 

(e)  Agmntt  Evidence, 

In  an  action  for  criminal  conversation,  the  Court 
granted  a  new  trial,  though  there  was  evidence  on 
both  sides,  the  verdict  being  against  the  weight  of 
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evidence,  and  unsatisfactory  to  the  Judge  before 
whom  the  cause  was  tried.  MelUn  v.  TayJoTt  5  Law  J. 
Rep.(N.8.)C.P.340;  8  Bing.N.C.  109;  3  So.  513. 

A  verdict  for  a  prisoner  on  an  issue  of  auttrfois 
convict,  cannot  be  set  aside  and  a  new  trial  had, 
though  without  evidence,  and  against  the  opinion  of 
the  Judge.     Rex  v.  Lea,  2  M.  C.C.  9. 

A  new  trial  will  not  be  granted  on  the  ground 
that  the  verdict  was  against  evidence,  where  the 
amount  claimed  falls  short  of  20^. 

And  this  rule  applies  to  motions  made  by  plain- 
tiff, as  well  as  motions  by  defendant  Haine  v.  Davey, 
4  Ad.&  E.  892  ;  6  N.  &M.  356. 

The  Court  revised  to  grant  a  rule  nisi  for  a  new 
trial,  on  the  ground  that  the  verdict  was  against  evi- 
dence, where  the  damages  fell  below  20/.,  though 
the  case  was  stated  to  be  of  general  importance  as 
relating  to  the  boundaries  of  a  jurisdiction.  Sotoell 
V.  Champion,  6  Ad.  &  £.  407 ;  2  N.  &  P.  627. 

Where  on  a  trial  before  the  sheriff  a  verdict  is 
found  for  the  defendant,  and  the  sum  claimed  by  the 
plaintiff  is  less  than  5/.,  the  Court  will  not  interfere 
to  disturb  it,  on  the  ground  of  its  being  against  evi- 
dence.     Lyddon  v.  Coombtt,  5  Dowl.  P.C.  560. 

8o  where  the  verdict  is  found  for  the  plainti£ 
Flfttwood  V.  Taylor,  6  Ibid.  796. 

(d)  Admi99ion  and  Rejection  rf  Evidencft  and  Ahteneo 

iff  H'itniises. 

Where  evidence  tendered  at  the  trial  of  a  cause  is 
formally  objected  to  and  received,  and  the  party  by 
whom  trie  evidence  Is  tendered  obtains  a  verdict,  the 
(Umri  will,  upon  the  application  of  the  opposite 
purty,  grant  a  new  trial,  if  the  evidence  appears  to 
thrill  to  have  been  inadmissible,  without  entering 
Into  any  Inoiilry  as  to  the  materiality  of  such  evi- 
iknce.  Pap  cl.  Tatham  v.  Wright,  5  Law  J.  Rep.  (n.s.) 
K,M.  iUi\  (iN.Af  M.  132. 

Wlii'fn  a  pUlntlfTwas  nonsuited  in  consequence  of 
a  r^fiiMl  by  the  defendant's  counsel,  at  the  trial,  to 
sdffilt  eertsln  documents  in  evidence,  which  had 
ht'tm  sirred  to  bo  admitted  by  the  defendant's  attor- 
ney's fljfriit,  the  (!ourt  granted  a  new  trial,  with 
i-oNfs  Ut  be  nsid  by  the  defendant;  but  they  refused 
U»  fiirtke  the  defendant's  attorney  pay  the  costs, 
lie  twi  beliiK  present  at  the  trial,  when  the  objec- 
tion was  Ukeii,  and  having  given  no  instructions 
t/f  lb^  eoiinnel  to  do  so.  Doe  d.  Tindal  v.  Roe,  5 
iKrwI.  t^(^4'i0. 

A  rule  frtr  a  new  trial  will  not  bo  granted  on  affi- 
flnvlfM  NlliKinK  fbat  n  inntrriat  witness  has  been  pre- 
fhulfti  fttiw  sfteiidWig  the  trial,  without  shewing 
^f/riMi'U  f'rf  N  biOlef  ibst  the  successful  party  is 
Hu\tUf  rtNd  IM  Miii'b  inlMronduct  i  and  it  will  not  suf- 
9ith  i4t  r(m(i>  iiM-rKlyn  belief  tb»t  the  witness  has  been 
h'pt  Mt*fty  Nf  bU  liiNtNiiei*.     Mnrth  V.  Monckton,  1  T. 

(fl)  MhdirfctUm, 

'Mrf(  mfi)»«b'M  ftf  a  Jiidtft'  to  comment  upon  the 
toh>iu\u^  ut  n  w«ifd  ill  a  nlHlute,  as  unon  the  word 
"  »♦«#.,"  )h  Um'  'il  .'mm  Ii  e.  l\,  was  held,  no  misdi- 
,/.,  H'm      t'nthhh  V   hi'ni,  A  Lnw  J.  Hop.  (N.a.)  C.P. 

II  J/f<|<M'j»»»  I'VWb'iM'e  be  received  on  a  trial  with- 
ttffi  nifit-htinn  Hi  Mimmifit,  and  the  Judge  in  his  sum- 
t(,,t,ti  Mir  lUH^f  (i)»«ii.iviillnn»  (m  the  evidence  thus 
,.,,," »l,  -«'  b  »fb«»  f  •'rtHonii  win  not  in  point  of  law 


amount  to  misdirection.    MeUn  v.  Taylor,  5  Law  J. 
Rep.  (n.s.)  C.P.  217  ;  3  Ring.  N.C.  109 ;  3  Sc  £13. 

On  motion  for  a  new  triid,  where  the  ground  ia 
misdirection,  the  amount  claimed  is  not  regarded ; 
and  where  the  Judge  had  misdirected  the  jury  by 
submitting  for  their  consideration  a  fact  not  proved, 
nor  deducible  from  the  evidence,  the  Court  granted 
a  new  trial,  though  the  amount  in  question  was  leas 
than  IL,  and  this  without  payment  of  costs.  Haine 
V.  Davey,  6  N.  &  M.  356 ;  4  Ad.  &  £.  892. 

An  inclosure  act  directed,  that  commisdonen 
should  award  to  the  corporation,  who  were  owners  of 
the  soil  of  certain  commona,  a  twentieth  part  of  the 
commons  by  way  of  compensation.  Plaintifi  bar- 
ing given  evidence  of  acts  of  ownership  in  the  loemt 
in  quo,  the  defendants,  to  shew  that  their  right  to  it 
had  been  compensated  for  by  allotments  made  by 
the  commissioners,  gave  evidence  that  these  allots 
ments  amounted  to  a  twentieth  part  of  the  conunona. 
In  contradiction  to  this  evidence,  plaintifSi  proved 
that  a  part  of  the  land,  which  they  alleged  to  be  the 
common,  consisted  of  uncultivated  strips  of  land, 
between  the  cultivated  parts  of  the  common  and  the 
lands  of  private  proprietors,  called  baulks;  and 
plaintiffs  g^ve  some  evidence  of  property  in  those 
baulks.  The  Judge  having  left  the  question  of  pro- 
perty in  the  locut  in  quo  generally  to  the  jury,  who 
found  for  the  plaintiflb, — Held,  that  it  was  not 
ground  for  a  new  trial,  that  the  Judge  did  not  tell 
Uie  jury  that,  in  presumption  of  law,  the  baulks  be- 
longed to  the  owners  of  the  a^acent  land,  unless 
the  contrary  were  proved. 

Quare — as  to  such  presumption.  Godmamchetter 
or  Gumecetier  (Corporation)  v.  PhilUpt,  6  Law  J.  Rep^ 
(n.s.)  K.B.  108 ;  4Ad.&E.550;  6N.&M.2n. 

(/)  Surprise. 

Where  a  cause,  which  was  expected  to  last  the 
whole  day,  was  postponed,  and  an  indictment  for 
libel,  which  stood  next  on  the  paper,  was  tried  out  of 
its  turn,  and  the  defendants  were  found  guilty,  the 
Court  refused  a  new  trial  on  the  ground  of  surprise. 
Regina  v.  Richardson,  8  DowL  P.C.  511. 

(g)  On  Terms. 
[See  ante,  (a)  In  general.] 

(B)  Motion  FOR. 

The  Court  will  not,  even  under  urgent  circum- 
stances, break  through  the  rule  which  requires  that 
counsel  should  be  instructed  to  move  for  a  new  trial 
on  or  before  the  fourth  day  of  term.  Lanyon  v.  Keliy, 
8  Law  J.  Rep.  (N.s.)  O-B.  40. 

A  rule  for  a  new  trial  may  be  moved  for  within 
four  days  after  the  return  day  of  the  distringas  jura- 
torum,  although  more  than  four  days  have  elapsed 
since  the  trial.  Ames  or  Aymes  v.  Lettiee,  9  Law  J. 
Rep.  (N.8.)  Exch.312;  6  M.  &  W.  216;  8  DowLP.C. 
202. 

If  a  motion  for  a  new  trial  is  made  after  the  first 
four  days  of  term,  pursuant  to  permission  granted 
by  the  Court  in  consequence  of  the  pressure  of  busi- 
ness, the  party  applying  must  give  notice  of  that 
fact  to  the  other  side,  or  it  will  be  regular  to  sign 
judgment  on  the  fifth  day  of  the  term,  before  the 
motion  has  been  made.  Doe  d.  Duncan  v.  Edwards, 
7  Dowl.  P.C.  547. 
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Where  a  motion  for  a  new  trial  is  by  accident 
delayed  beyond  the  four  days,  notice  ought  to  be 
g^yen  to  the  other  side,  otherwise  the  expense  of  in- 
termediate proceedings  will  fall  on  the  party  delay- 
ing to  move.     Lester  v.  Lazarus^  4  DowL  P.C.  444. 

Where  a  counsel  has  been  present  at  the  trial  of 
an  issue,  on  a  writ  of  trial,  the  Court  will  take  a  state- 
ment of  what  occurred  at  the  trial  from  the  counsel, 
on  moving  to  set  aside  the  verdict,  without  the  pro- 
duction of  the  notes  taken  by  the  presiding  officer. 
Flower  v.  Adams,  8  Dowl.  P.C.  292. 

(C)  Costs. 

In  the  Court  of  Queen's  Bench,  if  a  new  trial  baa 
been  granted  on  payment  of  costs,  the  Court  will  not 
point  out  in  the  rule  a  particular  day  on  which  the 
costs  must  be  paid.  Bland  v.  Warren,  2  N.  &  P.  97 ; 
6  Dowl.  P.C.  21. 

(D)   PlLACTICE. 

When  a  rule  niai  is  obtained  for  a  new  trial  or 
nonsuit,  the  Court  will  not  liUow  cause  to  be  shewn 
in  the  first  instance.  Doe  d.  Wright  v.  Smith,  7  Law 
J.  Rep.  (N.S.)  aB.  158 ;  8  Ad.  &  £.  255 ;  3  N.  &  P. 
335. 

In  granting  a  rule  for  anew  trial,  the  Court  will  not 
make  the  rule  returnable  at  a  certain  time,  for  the  pur- 
pose of  enabling  the  party  to  investigate  certain  per- 
juries, said  to  have  been  conomitted  by  the  witnesses, 
by  which  the  verdict  was  obtained,  and  to  prefer  bills 
of  indictment  against  those  who  have  been  guilty  of 
the  offence.  Hampshire  v.  Harris,  9  Law  J.  Rep,  (n.s.) 
C.P.  86. 

It  is  no  ground  for  treating  a  rule  nisi  for  a  new 
trial  as  a  nullity,  that  it  has  been  obtained  by  a  difie- 
rent  attorney  from  the  one  on  the  record  without  an 
order  to  change  the  attorney.  Doe  d.  Bloomer  v. 
Bransom,  6  Dowl.  P.C.  490. 

The  64th  section  of  the  1st  rule  of  Hilary  term, 
2  WilL  4,  applies  only  to  cases  where  a  new  trial  ia 
granted  upon  the  whole  record.  Bower  v.  Hill,  6 
Dowl.  P.C.  183;  2Sc540. 

Where  a  Judge  has  made  an  order  for  speedy  exe- 
cution, under  1  WilL  4,  c  7,  s.  4,  and  the  defendant 
at  once  pays  over  the  sum  in  question,  and  a  motion 
for  a  new  trial  is  afterwards  made,  the  Court  will 
not  order  the  plaintiff  to  pay  the  sum  he  has  received 
into  court  during  the  pendency  of  that  rule.  Morton 
v.  Bum,  5  Dowl.  P.C.  421. 

The  Court  will  not  receive  the  affidavits  of  jury, 
men,  upon  a  motion  for  setting  aside  a  verdict 
Scully  V.  Hooper,  5  Law  J.  Rep.  (n.s.)  C.P.  268. 

It  is  competent  for  the  Court  to  receive  affidavits 
of  persons  who  swear  of  their  knowledge  to  the  fact 
of  jurymen  misconducting  themselves,  by  drawing 
lots  for  the  verdict,  although  statements  by  the  jurors 
themselves  could  not  be  received.  Harvey  v.  Hewitt, 
8  DowL  P.C.  598. 

Where  a  motion  is  made  for  a  new  trial,  on  the 
ground,  that  the  under-sheriff  received  evidence  not 
admissible  by  the  state  of  the  pleadings,  it  is  not 
necessary  that  the  rule  should  be  drawn  up  on 
reading  the  pleadings.  MilUgan  v.  Thomas,  5  Law 
J.  Rep.  (n.s.)  Exch.  32;  2  Cr.  M.  &  R.  756;  1 T.  & 
G.  134,  4  Dowl.  P.C.  873. 

Where  a  writ  of  trial  is  directed  to  a  court  of  record, 
a  copy  of  the  Judge's  notes  verified  by  affidavit  is 


not  necessary  on  moving  for  a  new  trial,  as  the  Judge 
of  such  court  will  send  his  notes  to  the  superior  court, 
and  need  not  give  a  copy  to  the  parties.  Hotham  v. 
Hotham,6Ltiyf  J.  Rep.  (n.s.)  C.P.  273. 

The  practice  requiring  the  notes  of  the  sheriff 
or  the  Judge  of  an  inferior  court  of  record,  on  moving 
for  a  new  trial,  does  not  apply  to  cases  tried  before 
the  recorder  of  Chester.  Lawlor  v.  Clements,  8  DowL 
P.C.  688. 

It  is  not  necessary  that  the  copy  of  the  under- 
sheriff's  or  secondary's  notes,  upon  which  a  party 
moves  for  a  new  trial  of  a  cause  tried  on  a  writ  of 
trial,  should  be  signed  by  that  officer.  Ellis  v.  Mason, 
8  Law  J.  Rep.  (n.s.)  aB.  196 ;  7  DowL  P.C.  698. 

The  affidavit  verifying  the  notes  of  the  under- 
sheriff,  on  a  motion  for  a  new  trial,  must  be  entitled 
in  the  cause.  Cohen  v.  Williams,  8  DowL  P.C. 
418. 

An  affidavit  of  verification  of  the  under-sheriff's 
notes,  made  on  the  same  paper  as  the  notes,  and  at 
the  foot  thereof,  may  be  read,  although  defectively 
entitled,  if  the  notes  are  properly  entitled. 

The  omission  of  the  aiiddition  of  junior  to  the  de- 
fendant's name,  in  a  rule  for  a  new  trial,  where  such 
addition  is  introduced  in  the  title  of  the  affidavit  and 
of  the  sherifi^s  notes,  whereon  the  rule  has  been  ob- 
tained, is  not  such  a  material  variance  as  to  prevent 
the  notes  and  affidavit  from  being  read  in  support  of 
the  rule.  Docter  v.  Stanley,  9  Law  J.  Rep.  (n.8.)  C.P. 
199. 

On  shewing  cause  against  a  motion  for  a  new  trial, 
in  a  case  tried  before  the  sherifi^  affidavits  are  ad- 
missible, stating  facts  proved  at  the  trial,  but  which 
do  not  appear  upon  the  sheriff's  notes.  Lilley  v. 
/oAn«(m,  5  DowL  P.C.  606 ;  2M.&W.386. 


NEXT-OF-KIN. 
[See  CuA&iTY — Heir.] 

The  next-of-kin  of  a  party  who  died  leavmg  a 
codicil,  but  no  will,  allowed  to  take  the  residue,  upon 
giving  recognizances  to  refund  in  case  a  will  should 
be  found.     Bakewell  v.  Tagart,  3  Y.  &  C.  173. 

In  a  suit  for  the  administration  of  the  estate  of  an 
intestate,  certain  persons  were  found  to  be  the  next- 
of-kin,  and  the  residue  was,  under  a  decree  of  the 
Court,  divided  amongst  them.  Three  years  after- 
wards, other  persons,  who  claimed  to  be  some  of  the 
next-of  kin,  instituted  a  suit  to  participate  in  the 
residue,  and  to  compel  the  others  to  refund.  The 
Master  of  the  Rolls,  considering  it  proved  that  the 
plaintiffs  had  notice  of  the  former  suit,  was  of  opinion 
that  they  were  not  entitled  to  relief  in  this  suit,  and 
he  dismissed  their  bill  with  costs,  on  the  ground  of 
their  neglect  to  adopt  proper  proceedings  in  the 
former  suit ;  but  the  Lord  Chancellor,  considering 
that  the  evidence  did  not  fully  make  out  the  fact  of 
notice,  reversed  the  decision,  and  directed  inquiriea 
before  the  Master  on  that  point : — Held,  by  the  Lord 
Chancellor,  that  the  parties  in  the  former  suit,  being 
aware  of  the  claims  of  the  plaintiffs,  ought  to  have 
given  them  distinct  notice  of  the  proceecUngs  in  that 
suit  Sawyer  v.  Birckmore,  6  Law  J.  Rep.  (n.s.)  Ch. 
277;  1K.391;  2M.&Cr.6U. 
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NONSUIT. 

[See  CoNT&ACT,  Conditions  precedent — ^New 

Trial.] 

If  the  counsel  for  the  defendant  has  addressed 
the  jury  and  examined  witnesses,  he  has  no  right 
then  to  address  the  Judge  for  a  nonsuit  RoberU  v. 
Cnj/if,  7  C.  &  P.  376.  [Denman] 

When  the  plaintiff's  counsel  elect  to  he  nonBuited* 
the  Court  will  not  allow  the  nonsuit  to  he  set  aside, 
as  the  act  is  that  of  the  party  himself,  and  he  must 
abide  the  consequences  of  that  which  he  himself 
has  done; — tUiteVf  if  the  nonsuit  is  the  act  of  the 
Judge,  acquiesced  in,  out  ofdeference,  by  the  plain- 
tiff's counsel  Slmpton  y.  Clafftm,  6  Law  J.  Rep. 
(N.8.)  C.P.  91 ;  2Bing.N.C.467;  2Sc691. 

Counsel  need  not  insist  on  the  case  being  left  to 
the  jury  if  the  Judge  think  fit  to  nonsuit  Law  ▼. 
Wilkin,  6  Ad.  &  E.  718 ;  1  N.  &  P.  697. 

A  Judge  at  Nisi  IMus  refused  to  amend  the 
declaration  on  a  bill  of  exchange,  where  there  was 
an  omission  of  the  words,  ^  payable  three  months 
after  date;"  the  defendant's  counsel  stating,  that 
the  defendant  had  ^eaded  expressly,  in  consequence 
of  the  variance.  The  Court  set  the  nonsuit  aside, 
on  payment  of  costs,  allowing  the  defendant  to  read 
an  affidavit,  which  corroborated  the  statement  made 
at  the  trial.  Pullen  v.  Seymour,  6  Law  J.  Rep.  (n.8.) 
Exch.230;  6Dowl.  P.C.  164. 

Upon  payment  of  costs  the  Court  set  aside  a 
nonsuit  foimded  upon  the  non-production  of  a  mate- 
rial document,  which,  being  out  of  the  jurisdiction 
of  the  Court,  had  been  sent  for  in  due  time,  but  had 
not  arrived  until  after  the  trial.  Atkins  v.  Owen,  6 
N.&M.229;  4Ad.&E.819. 

A  bill  of  exceptions  lies  on  a  judgment  of  nonsuit 
in  a  county  court 

It  is  no  objection  to  a  plaintiff  seeking  to  reverse 
such  a  judgment  of  nonsuit,  that  it  is  matter  of 
record,  and  that  he  cannot  be  heard  to  contradict 
the  record.  Strother  v.  Hutchinson,  7  Law  J.  Rep. 
(n.8.)  C.P.  1;  4  Bing.  N.C.  88;  5  Sc.  846;  6  Dowl. 
P.C.  238. 

A  motion  for  entering  a  nonsuit  cannot  be  made, 
unless  leave  has  been  reserved  for  that  purpose  by 
the  Judge  trying  the  cause.  Rickets  v.  Bturman,  4 
Dowl.  P.C.  578. 

Where  it  does  not  appear  by  the  notes  of  the 
under-sheriff  that  leave  has  been  reserved  to  move 
to  enter  a  nonsuit,  the  Court  will  not  entertain  a 
motion  for  that  purpose.  Beverley  v.  Walter,  8  DowL 
P.C.  418. 

Where  a  plaintiff  in  ejectment  has  been  nonsuited 
for  want  of  the  defendant  confessing  lease,  entry, 
and  ouster,  the  proper  application  is  to  set  aside  the 
nonsuit  and  obtain  a  new  trial,  and  not  to  restore  the 
cause  to  the  list  Doe  d.  Fish  v.  Macdoneli,  8  DowL 
P.C.  488. 

Where  the  Judge  at  Nisi  Prius  improperly  gives 
leave  to  the  defendant  to  move  to  enter  a  nonsuit, 
the  Court,  to  prevent  the  party  being  deprived  of 
the  benefit  intended  for  him,  will  allow  him  to  move 
to  arrest  the  judgment,  if  such  appears  to  them  the 
course  which  should  be  pursued.  D'  Oyley  v.  Roberts, 
6  Law  J.  Rep.  (n.8.)  C.P.  279;  3  Bing.  N.C.  835;  5 
Sc.40. 


NOTICE. 

[See  Action — Bamkruptct,  Order  and  Disposi- 
tion—2  Vict  dl;  17  Law  J.  Stat  11;  and2& 
3  Vict  c  29,  Ibid.  62.] 

(A)  What  AM otTNTs  TO. 

(B)  Effbct  of. 


The  mode  of  giving  notices  and  making  procla- 
mations on  Sundays,  altered  with  respect  to  various 
matters.     1  Vict  c  45;  15Law  J.Stat  102. 

(A)  What  amounts  to. 

Notice  to  a  principal  is  notice  to  all  his  agents. 
WiUis  V.  Bank  ^England,  6  Law  J.  Rep.  (n.8.)  ILB. 
73;  4Ad.&£.21;  5N.&M.478. 

Lis  pendens  is  not  notice  of  every  equity  which 
arises  in  the  course  of  a  suit  Skalcross  v.  Dixon,  7 
Law  J.  Rep.  (n.s.)  Ch.  180. 

A  purchaser  of  property  in  the  occupation  of  a 
tenant  has  constructive*  notice  of  the  terms  under 
which  the  land  is  occupied.  Greenufood  v.  Biurttoss, 
5  Law  J.  Rep.  (n.s.)  Ch.  179. 

Where  the  same  party  acts  as  the  agent  or  attar- 
ney,  as  well  on  the  behalf  of  the  vendor  as  the  pur- 
chaser of  an  estate,  or  is  himself  the  vendor,  and 
agent  or  attorney  for  the  purchaser,  whatever  notice 
he  may  have  received  will  affect  the  purchaser. 

If  a  purchaser  accept  a  conveyance  from  a  party 
selling  an  estate,  who  has  not  the  title-deeds  relating 
thereto  in  his  custody,  he  will  be  afifected  with  notice 
of  any  demand  or  claim  which  the  person  in  whose 
custody  the  title-deeds  are  may  appear  to  he  entitled 
to.  Dryden  v.  Frost,  8  Law  J.  Rep.  (n.8.)  Ch.  235; 
3M.&Cr.670. 

A  party  having  purchased  an  estate  from  a  trustee 
under  a  will,  paid  part  only  of  the  purchase-money^ 
giving  his  collateral  security  for  the  payment  oi  die 
residue.  Before  the  premises  were  actually  conveyed 
to  him,  he  entered  into  marriage  articles,  covenant- 
ing to  settle  the  property  upon  his  intended  wife  and 
her  issue.  Aftier  the  marriage  and  execution  of  the 
conveyance,  a  settlement  was  made  in  pursuance 
of  the  articles,  which  recited  this  conveyance,  and 
also  referred  to  the  will: — Held,  th&t  the  settlement 
conveyed  notice  of  the  will,  which  was  binding  on 
the  wife  and  children,  although  the  articles  were 
silent  as  to  the  will;  consequently,  they  took  sub- 
ject to  a  lien  to  the  amoimt  of  the  purchase-money 
mipaid.  Daoies  v.  Thomas,  7  Law  J.  Rep.  (n.8.)  Ex. 
£q.  21;  2Y.&C.234. 

A  mortgaged  a  ship  and  freight  to  B,  but  the 
mortgage  of  the  ship  alone,  as  is  usual,  was  indorsed 
on  the  ship's  register.  The  ship  and  freight  were 
subsequendy  mortgaged  to  C,  whose  deed  recited 
the  mortgage  of  the  ship  alone  to  B.  This  mortgage 
was  also  indorsed  on  the  same  register.  C  positively 
denied  all  notice  of  the  mortgage  of  the  freight: — 
Held,  nevertheless,  that  he  had  constructive  notice 
thereof  Dobson  v.  Lyall,  6  Law  J.  Rep.  (n.8.)  Ch. 
115. 

(B)  Effect  of. 

A  conveyance  of  or  charge  on  lands  within  the 
Bedford  Level  is  valid  as  against  persons  afiected 
with  notices,  though  not  registered  as  required  by 
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the  Bedford  Lerel  Act  JFUBm  t.  Bntwn,  8  Law  J. 
Rep.  (n.s.)  Ch.  821 ;  10  Sim.  127. 

A  made  an  equitable  mortgage  to  B,  and  after- 
wards agreed  to  grant  a  lease  to  C,  who  had  notice 
of  the  mortgage ;  B  afterwards  purchased  the  equity 
of  redemption,  with  notice  of  C's  agpreement,  and 
took  a  conveyance  to  himself: — Held,  that  B  was 
bound,  out  of  his  whole  interest,  to  grant  the  lease 
to  C.  Smith  y.  PkiUips,  6  Law  J.  Rep.  (n.s.)  Ch. 
253 1  IK. 694. 

A  second  incumbrancer  of  an  equitable  interest 
by  giving  notice  of  his  incumbrance  to  the  trustees 
of  the  legal  estate,  obtains  priority  over  a  previous 
incumbrancer  who  has  not  done  so.  Fotter  v. 
CockenU,  3  C.  &  F.  456 ;  9  Bli.  N.s.  882;  affirming 
Foster  v.  Blackstme,  8  Dig.  Law  J.  265. 

A  third  mortgagee  does  not  gain  priority  over  a 
second  mortgagee  by  giving  notice  of  his  mortgage 
to  the  first  mortgagee,  though  at  the  time  of  his 
loan  he  had  no  notice  of  the  second  mortgage,  and 
the  second  mortgagee  had  not  given  notice  of  it  to 
the  first  Jones  v.  Jortetf  7  Law  J.  Rep.  (n.s.)  Ch. 
164 ;  8  Sim.  688. 

On  a  purchase  from  a  mortg^agee  of  a  fund  stand- 
ing in  the  name  of  trustees,  it  is  not  an  essential 
blot  on  the  title  that  notice  of  the  incumbrance  was 
not  given  to  the  trustees,  if  it  can  be  shewn  that  no 
subsequent  incumbrancer  has  given  notice. 

Whether  the  title  to  a  trust  fund  is  bad  where,  in 
consequence  of  the  death  of  trustees,  information 
cannot  be  obtained  from  them  of  the  incumbrances 
of  which  they  had  received  notice,  qwtre.  Hobsom 
V.  Beli,  8  Law  J.  Rep.  (n.s.)  Ch.  241 ;  2  Bea.  17. 

It  is  not  sufficient  for  a  party  claiming  to  be  a 
purchaser  for  a  valuable  consideration,  without  no- 
tice, under  a  marriage  contract,  to  prove  that  he  had 
no  notice  at  the  time  of  the  articles ;  he  must  shew 
that  he  had  no  notice  at  the  time  of  the  settlement. 
Davis  V.  Thomas,  7  Law  J.  Rep.  (k.b.)  Ex.  £q.  21 ;  2 
Y.  &  C.  234. 


NUISANCE. 

By  a  local  act  of  parliament,  the  trustees  of  a 
paving  board  were  authorized,  upon  complaint 
made  to  them  by  any  inhabitant  of  the  parish  of 
any  **  hogstye,  necessary-house,  or  other  nuisance," 
to  order  it  to  be  removed ;  and  no  action  was  to  be 
brought  against  them  for  anything  done  in  pursu- 
ance of  the  act,  until  after  thirty  days'  notice  in 
writing  to  their  clerk.  Quare — ^whether  a  disorderly 
house  is  a  "  nuisance"  within  the  meaning  of  the 
act 

Qtuere,  also,  whether  the  defendant,  supposing  due 
notice  of  action  to  have  been  given,  would  have  been 
bound  to  prove  at  the  trial,  that  the  trustees  re- 
ceived information  from  some  inhabitant  of  the  pa- 
rish, that  the  house  was  disorderly.  Norris  v.  Smith, 
8  Law  J.  Rep.  (n.8.)  aB.  274;  10  Ad.  &  £.  188  ;  2 
P.  &  D.  353. 

Case  for  a  nuisance,  by  causing  divers  offensive 
smells  to  arise  near  the  premises  of  the  plaintiff 
Pleas,  first,  not  guilty ;  second,  that  the  defendant 
occupied  adjoining  premises,  and  for  twenty  years 
had  enjoyed  as  of  right,  and  without  interruption, 
the  benefit  of  using  a  certain  mixen  near  the  pre- 
mises of  the  plaintifl^,  whereby  during  all  that  time 
divers  smells  necessarily  arose  from  the  said  mizcn, 


which  were  the  grievaaoes  oonaplained  o£  The 
special  plea  was  held  insufficient  aner  verdict  And» 
siso,  that  the  matters  disclosed  in  it  could  not  be 
given  in  evidence  under  the  general  issue.  FUghi  v. 
Thomas,  8  Law  J.  Rep.  (n.s.)  Q.B.  887 ;  10  Ad.  &£. 
590 ;  2  P.  &  D.  531 ;  7  Dowl.  P.C.  741. 

In  an  action  for  carrying  on  a  trade  which 
amounted  to  a  nuisance,  in  premises  contiguous  and 
adjacent  to  the  plaintijBf*s  dwelling-house,  a  plea 
which  alleged  that  the  defendant  was  possessed  of 
the  premises  in  question,  and  exercised  in  them  the 
trade  complained  of,  for  three  years  before  the 
plaintiff  occupied  the  house  to  which  the  injury  was 
said  to  be  done,  was  held  to  be  ill,  and  to  furnish  no 
answer  to  the  action.  BUss  v.  Haie  or  Hail  or  Hay,  7 
Law  J.  Rep.  (n.s.)  C.P.  122 ;  4  Bing.  N.C.  188 ;  5 
Sc.  500 ;  6  DowL  P.C.  442 :  s.  p.  MousUty  v.  Hutchm- 
ton,  7  Law  J.  Rep.  (n.s.)  CJ*.  122,  n. 

In  an  action  on  the  case  for  placing  lighted  brim- 
stone in  a  church  tower,  whereby  the  plaintifl^  who, 
with  others,  was  ringing  the  bells,  was  annoyed  by 
the  ftimes.  The  defendant  pleaded,  first,  the  ge- 
neral issue;  and,  second,  that  the  plaintiff  waa 
wrongfully  in  the  church  tower,  making  a  disturb- 
ance, and  that  the  rector  requested  him  to  depart, 
and  that,  as  he  would  not,  the  defendant,  by  the  com- 
mand of  the  rector,  placed  and  lighted  the  brim- 
stone to  cause  the  plaintiff  to  depart : — Hdd,  that  to 
support  the  special  plea,  evidence  must  be  given  of 
the  request  to  depart,  and  also  of  the  rector's  au- 
thority to  the  defendant  to  put  the  brimstone. — 
Held  also,  thai  to  entitle  the  plaintiff  to  a  verdict  on 
the  general  issue,  the  jury  must  be  satisfied  that 
the  plaintiff  sustained  some  substantial  damage 
from  the  fumes  of  the  brimstone.  Evans  v.  Lisle,  7 
C.&P.562.  [Denman] 

It  is  no  justification  on  an  indictment  for  a  nui- 
sance in  the  obstruction  of  a  navigable  river,  that 
the  benefit  derived  from  the  erection,  which  created 
a  nuisance,  to  a  certain  portion  of  the  public,  is 
greater  than,  and  counterbalances,  the  injury  done 
to  another  portion  by  the  obstruction  of  the  navi- 
gation. 

Semhle,  however,  if  the  injury  be  done  and  the 
benefit  accrue  to  tiie  same  portion  or  body  of  the 
public,  it  would  be  a  question  for  the  jury,  consider- 
ing the  injury  done  and  the  benefit  accruing,  to  say 
whether,  upon  the  whole,  the  erection  indicted  be  a 
nuisance  or  not  Rex  v.  Ward,  5  Law  J.  Rep.  (n.s.) 
ILB.221;  4Ad.&£.384;  6N.&M.38. 

On  an  indictment  for  a  nuisance  by  placing  erec- 
tions in  the  port  of  Scarborough,  a  special  verdict 
found,  that  the  defendants  were  owners  of  ship- 
building yards  on  the  edge  of  the  upper  part  of  the 
harbour ;  that  the  piles  in  question  had  been  driven 
into  a  sandy  bottom  during  seventy  years ;  and  that 
the  water  used  to  fiow  between  the  piles  until  certain 
planking  was  placed  there.  It  then  found  that  cer- 
tain conunissioners,  under  certain  acts  of  parliament, 
erected  works,  and  deepened  the  harbour,  so  as  to 
cause  a  greater  rush  of  water  against  the  defendants' 
premises  than  formerly,  to  the  extent  of  washing 
away  the  soil  and  threatening  destruction  to  their 
yard;  and  to  protect  their  property  they  placed 
transverse  planking  in  front  of  the  piles,  doing  no- 
thing more  than  was  necessary  to  protect  their  pro- 
perty against  the  sea,  in  consequence  of  the  altera- 
tions made  by  the  commissioners ;  and  that,  by  the 
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defendants'  woilu,  die  haiboor  was,  in  tome  ex- 
tzeme  caaes,  rendered  less  secure: — ^Held,  that  the 
defendants  were  not  responsiUe  criminally  for  eon- 
sequences  so  slight,  nnceitain,  and  lare^  and  that  a 
▼erdict  of  not  guilty  must  be  entered.  Be*  ▼.  Tim- 
dba,6LawJ.Rep.(H.s.)M.C.97;  6Ad.ftE.143; 
1N.&P.719. 

In  an  indictment  for  a  nuisance  in  stopping  up  the 
course  ofa  river  {^throwing  in  mud,  the  act  appeal^ 
ing  permanent,  me  Court  refused  the  defendant  a 
rule  for  the  particulars  of  the  datea  of  the  acts  in 
question,  but  granted  it  as  to  the  acts  themselves. 
Regina  ▼.  Flower,  7  DowL  P.C.  660. 

A  defendant  had  entered  into  a  recognisance  to 
appear  at  the  assizes  and  plead  to  an  indictment  for 
a  nuisance.  At  the  time  of  the  assises,  he  was  on 
the  continent  in  ill  health.  The  nuisance  had  been 
abated,  and  the  prosecutor  was  willing  to  consent  to 
an  acquittaL  The  Judge,  under  these  circum- 
stances, allowed  the  defendant  to  be  acquitted.  Jte- 
g§na  ▼.  Maemiehael,  8  C.  &  P.  755.  [Pattesoo] 


OATHS. 

An  affirmation  permitted  instead  of  an  oath  in 
certain  cases.  1  &  2  Vict  c.  17 ;  16  Law  J.  SUL  137. 

Certain  doubts  as  to  the  validity  of  oaths  removed 
by  1  &  2  Vict  c  105 ;  16  Law  J.  Stat.  185. 


OUTLAWRY. 

[See  SEttUESTRATIOM.] 

(A)  Proceedings. 

(B)  Revebsal. 


(A)  Pkocssdiiios. 

The  summons  and  distringat  given  by  the  statute 
2  Will.  4,  c.  39,  are  not  the  only  mode  of  proceeding 
to  outlawry.  Rule  for  setting  aside  proceedings  in 
outlawry,  will  be  discharged  with  costs,  unless  it 
appear  that  the  application  is  made  by  an  attorney 
authorized  by  defendant  HoukUtch  v.  Suntfin,  2 
Ring.  N.C.  712;  3Sc.l69;  6  Dowl.  P.C.  36. 

Where  a  sheriff  in  his  return  to  a  writ  of  ea.  utla- 
gatum,  stated,  that  the  defendant  was  a  beneficed 
clergyman,  but  omitted  the  name  of  the  benefice, 
the  Court  refused  to  grant  a  writ  of  sequestration, 
though  the  name  was  supplied  by  affidavits.  Ret  v. 
PoweUf  5  Law  J.  Rep.  (n.s.)  Exch.  170 ;  1  M.  &  W. 
321. 

An  outlaw,  who  has  obtained  judgment  as  in  case 
of  nonsuit,  cannot  charge  the  plaintiff  in  execution. 

If  he  sue  out  a  habeas  corpus  for  that  purpose,  the 
Court  will  set  it  aside  on  motion,  provided  the  plain- 
tiff apply  before  the  return  of  the  writ,  and  before 
anything  has  been  done  on  it,  and  will  not  put  the 
plaintiff  to  his  auditd  quereUL 

Qxutre — whether  the  writ  of  auditd  quereld  lies  for 
a  plaintiff  who  has  suffered  judgment  Aldridge  v. 
BuUer,  6  Law  J.  Rep.  (n.s.)  Exch.  151 ;  2  M.  &  W. 
412;  5  Dowl.  P.C.  783. 

A  distringas,  with  a  view  to  outlawry,  may  issue 
in  continuation  of  writs  previously  sued  out,  to  save 
the  Statute  of  Limitations.  Ray  v.  Dow,  5  Dowl.  P.C. 
310. 


After  suing  out  a  ^stristgofmAk  a  nodee,  that  the 
object  of  it  is  to  compel  an  appearance,  the  plaintiff 
cannot  treat  it  as  a  preliminary  to  outUwry. 

Qvtfrv — ^whether  the  sheriff's  return  of  aoa  eilm- 
wemhu  and  muUa  bona  to  a  dittrimgas,  issued  with  a 
view  to  proceeding  to  outlaw  the  defendant,  dis- 
penses with  the  necessity  of  leaving  a  copy  of  the 
writ  at  the  defendant's  place  of  abode,  as  required 
by  the  Srd  section  of  the  2  WiiL4,c.39. 

On  proceeding  to  outlawry  by  summons  and  dit- 
trimgas — fiurre ,  whether  the  first  writ  of  exigi  fadms 
should  be  tested  on  tke  return  daw  of  the  distringas, 
or  on  the  day  on  which  the  sheriff  actually  returns 
it — SeuMe,  the  former.  Vert  v.  Qowar,  3  Bing.  N.C. 
503;  4  Sc  287 ;  5  DowL  P.C.  494. 

It  is  no  ground  for  setting  aside  an  outlawry  with- 
out costs,  that  the  plaintiff's  attorn^  knew  a  person 
who  received  an  annuity  for  the  defendant,  under  a 
power  of  attorney,  during  his  absence  abroad,  and 
proceeded  to  outlawry  without  applying  to  such  re- 
ceiver. HunUr  v.  WkitfieU,  3  Bing.  N.C.  878 ;  5  Sc 
146. 

Where  an  acti<«i  for  the  recovery  of  a  bailable 
amount  was  commenced  before  the  pawring  of  1  &  2 
Vict  c.  1 10,  and  an  exigent  in  outlawry  was  awarded, 
and  outlawry  completed  during  the  absence  of  the 
defendant  abroad,  also  before  the  passing  of  that 
statute ;  on  application,  after  the  statute  came  into 
operation  (the  defendant  being  in  custody  under  the 
cofAas  utiagatum)  to  set  aside  the  outlawry  on  en- 
tering a  common  appearance,  and  paying  costs,  a 
rule  for  that  purpose,  and  on  Uiose  terms,  was  made 
absolute.     Harvey  v.  O^Meara,  7  DowL  P.C.  725. 

Where  the  plaintiff  was  an  outlaw  at  the  time  of 
bringing  his  action,  but  the  defendant  did  not  know 
of  it  till  after  plea  pleaded  and  notice  of  trial  given ; 
the  Court  after  verdict  granted  a  rvXe  to  stay  the 
proceedings,  which  was  afterwards  discharged  on 
the  reversal  of  the  outlawry,  after  granting  the  rule. 
Somers  v.  Holt,  8  DowL  P.C.  506. 

(B)  Reversal. 

Where  an  outlawry  after  final  judgmentis  reversed 
on  motion  for  error,  it  is  not  the  practice  of  the  Court 
to  impose  upon  the  defendant  die  terms  of  paying 
interest  on  the  judgment  Ibbotson  v.  Fentom,  6  Law 
J.  Rep.  (N.S.)  K.B.  143  ;  6  Ad.  &  £.  772 ;  1  N.  &  P. 
779. 

Where  the  Court,  on  motion,  reversed  an  outlawry, 
on  the  ground  of  die  defendant  being  beyond  seas 
at  the  time  of  the  proclamations,  they  imposed,  ss 
terms,  that  he  should  pay  the  costs,  and  put  in  bail, 
in  the  alternative  to  pay  the  condenmation  money, 
or  render.  Levi  v.  Claggett,  5  Law  J.  Rep.  (h.8.) 
Exch.  257;  1M.&W.547;  1 T.  & G. 937 ;  5 DowL 
P.C.  322. 

A  bailable  capias,  upon  which  the  defendant  was 
outlawed,  having  issued  upon  a  defective  affidavit, 
the  Court,  on  motion,  reversed  the  outlawry  on 
payment  of  costs,  the  defendant  entering  a  common 
appearance.  Houlditch  v.  Swinfen,  2  Bing.  N.C. 
712;  3Sc.  170. 

The  defendant  mortgaged  to  one  J  P,  for  3,000/., 
certain  fee- farm  rents.  The  principal  being  unpaid, 
and  4502.  being  due  for  interest  upon  the  mortgage, 
a  written  contract  was  entered  into  between  the  de- 
fendant and  J  P,  for  the  sale  to  the  latter  of  the 
rents  in  question  for  3,785A    Pending  the  invesd- 
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gation  of  the  defendant's  title,  J  P  died,  leaving  the 
plaintiff  her  executor  and  residuary  legatee.  After 
the  draft  conveyance  had  been  settled  and  approved, 
the  defendant  being  abroad,  the  plaintiff,  widiout 
any  notice  either  to  the  defendant  or  to  his  attorney 
(though  he  knew  that  the  defendant  was  abroad,  and 
that  he  had  an  attorney  acting  for  him  here),  made 
affidavit  that  the  defendant  was  indebted  to  him  as 
the  executor  of  J  P  in  the  sum  of  Z,560L  and  up- 
wards, for  principal  and  interest,  and  sued  out  a 
capias,  and  caused  it  to  be  delivered  to  the  sheriff^ 
with  directions  to  return  it  non  est  ittventtts,  and 
thereupon  caused  the  defendant  to  be  outlawed. 
The  Court  reversed  the  outlawry,  vrith  costs.  Pigou 
V.  Drummond,  4  Sc  673. 

Custody  on  a  capUu  utlagaium,  is  custody  on 
mesne  process,  and  the  reversal  of  an  outlawry  is 
the  reversal  of  an  interlocutory  judgment.  Harvey 
V.  (yMeara,  7  Dowl.  P.C,  725. 

Where  a  transcript  of  a  special  writ  of  capias  utk^ 

fatum,  and  the  sheriffs  inquisition  thereon,  have 
een  carried  into  the  office  of  the  Queen's  Remem- 
brancer of  the  Court  of  Exchequer,  it  belongs  to 
the  sworn  clerks,  and  not  to  the  attomies  of  that 
court,  to  give  instructions  to  counsel  to  traverse  or 
set  aside  the  inquisition.  In  re  Manners,  8  Law  J. 
Rep.  (n.8.) Exch.  256;  6  M.  &  W.  278;  7DowL P.C. 
516. 


OVERSEERS. 

[See  Churchwardens  and  Overseers.] 

Section  11  of  a  local  act  for  the  parish  of  St  Mary, 
Lambeth,  provided,  that  the  inhabitants  of  each  of 
the  districts  of  the  parish  should,  on  Easter  Tues- 
day, in  vestry  assembled,  or  the  major  part  of  them 
then  present,  nominate  four  substantial  housekeepers 
to  be  returned  by  the  vestry  clerk  to  the  Justices  of 
the  county  of  Surrey,  from  whom  the  Justices  were 
to  make  a  selection  of  overseers : — ^Held,  that  where, 
at  such  nomination,  opposition  lists  were  proposed, 
and  a  shew  of  hands  taken,  and  a  poll  demanded, 
the  words  of  the  section  did  not  prevent  the  grant- 
ing of  a  poll  to  be  taken,  or  continued  on  a  future 
day,  at  which  other  persons,  duly  qualified,  besides 
those  present  at  the  nomination,  might  record  their 
votes.  Regina  v.  Surrey  (Justices),  9  Law  J.  Rep. 
(n.3.)M.C.117. 


OYSTER-METERS. 

The  deputy  day  meters  of  the  dty  of  London,  by 
themselves  and  Uieir  servants,  are  entitled  by  im- 
memorial custom  to  measure,  shovel,  unload,  and 
deliver  all  oysters  brought  for  sale,  in  any  boat  or 
vessel,  along  the  water  of  Thames,  to  every  place 
within  the  limits  of  the  port  of  London,  and  the  jury 
ibund,  that  8«.  for  every  score,  for  the  first  100 
bushels,  and  4«.  for  every  score  of  bushels  of  the 
remainder  of  a  cargo,  were  a  reasonable  recompense 
to  them  for  the  labour  of  shovelling,  unloading,  and 
delivering  the  oysters,  exclusive  of  any  sum  paid  to 
the  corporation  of  London  for  metage,  under  &e  stat 
11  WiU.  3,  c.  24,  s.  7. 

Upon  the  trial  of  an  issue,  upon  the  existence  of 
such  immemorial  custom, — Held,  that  a  decree  of  a 


conrt  of  equity,  directing  an  issue  to  try  whether 
the  above  sums  were  a  reasonable  recompense,  in  a 
cause  between  different  parties,  touching  the  same 
right,  was  admissible  in  evidence,  without  putthig 
in  the  depositions  in  the  cause,  which  were  referred 
to  in  the  decree  in  the  usual  way : — Held,  also,  that 
it  is  too  late  to  object  to  the  admissibility  of  a  docu- 
ment, after  it  has  been  put  in  evidence,  and  a  part 
of  it  read,  at  the  request  of  the  counsel,  who  after- 
wards makes  the  objection.  Layhoum  v.  Crisp,  8 
Law  J.  Rep.  (n.b.)  Exch.  118 ;  4  M.  &  W.  820. 


OYSTER  SPAT. 

The  public  have  no  common  law  right  of  taking 
oyster  spat,  being  the  brood  of  oysters,  not  formed 
into  oysters,  or  fit  for  the  food  of  man,  in  a  public 
navigable  river,  in  which  primdfaeie  a  right  of  fish- 
ing exists  in  all  the  Queen's  subjects.  Maidom 
(Mayor,  Sfc)  v.  IFoohet,  9  Law  J.  R«p.  (n.8.)  Q.B. 
370;  12Ad.&E.13;  4P.&D.26. 


PAPER  BOOKS. 
[See  Practice.] 


PARENT  AND  CHILD. 

[See  Portions.] 

(A)  Parent. 

(.a)  Rights  in  Property  qf  Child, 

{b)  Advancement. 
(B^  Child, 

(a)  Maintenance. 

(b)  Custody  of. 


(A)  Parent. 
(a)  Rights  in  Property  of  Child. 

[Berkeley  v.  Swinbumet  3  Dig.  Law  J.  369;  6  Sim. 
613 ;  Gambier  v.  Gambier,  3  Dig.  Law  J.  369  ;  7  Sim. 
263.] 

The  share  of  a  residuary  estate  (amounting  to 
about  120/.)  belonging  to  a  minor,  ordered  on  peti- 
tion to  be  paid  to  his  father,  in  payment  of  the  ex- 
penses of  his  outfit  to  India,  which  expenses  the 
father,  who  was  in  straitened  circumstances,  had 
borrowed  money  to  defray.  Clay  v.  Pennington,  6 
Law  J.  Rep.  (n.8l)  Ch.  183 ;  8  Sim.  359. 

Part  of  the  accumulations  arising  from  dividend! 
on  a  sum  of  stock,  payable  to  two  infants,  on  their 
attaining  twenty- one,  was  ordered  to  be  paid  to  the 
creditors  of  their  indigent  parent,  some  of  whom  were 
creditors  by  judgment,  and  threatened  to  bring  him 
up  under  the  Insolvent  Debtors  Act,  whereby  he 
would  probably  lose  an  annuity  given  him  by  the 
same  testatrix  who  had  bequeathed  the  sum  of  stock 
to  the  infants.  Allen  v.  Coster,  9  Law  J.  Rep.  (n.s.) 
Ch.131;  lBea.202. 

(b)  Advancement. 

A  parent  purchased  several  sums  of  stock  in  the 
name  of  his  son,  who  had  attained  his  majority;  and 
immediately  afterwards  procured  from  him  powers 
of  attorney, under  which  the  dividends  were  received 
during  the  son's  life  by  the  bankers  of  the  father  and 
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mOf  and  paid  to  the  father's  account.  The  son  re- 
aided  with  his  father,  and  received  an  allowance  from 
him.  He  died  in  the  lifetime  of  his  father : — Held, 
that  the  transaction  was  an  advancement  for  the  son, 
and  that  his  executors,  and  not  the  executors  of  the 
fiftther,  were  entitled  to  the  fund.  Sidmouth  v.  Sid^ 
mmUh,  9  Law  J.  Rep.  (n.s.)  Ch.  282 ;  2  Bea.  447. 

(B)  Child. 
(a)  Maintenance,  [See  Infant  (A).] 

A  referrncc  was  made  to  the  Master,  to  inquire 
whether  a  father  was  of  ability  to  support  his  child, 
and  what  was  proper  to  be  allowed  him  for  that  pur- 
pose out  of  her  fortune,  distinguishing  the  purposes. 
The  father  being  in  embarrassed  circumstances,  the 
Master  reported,  that,  in  case  the  child  was  placed 
at  a  particular  school,  a  certain  sum  ought  to  be 
allowed;  but  that  no  certain  allowance  uiould  be 
made  out  of  her  fortune,  but  that  the  trustees  ought 
from  time  to  time  to  be  permitted  to  use  their  discre- 
tion as  to  the  sums,  until  some  satisfactory  plan 
should  be  consented  to  by  the  father,  to  secure  the 
infant  the  regular  application,  and  the  full  benefit 
Iff  t\u)  allowance  to  oe  made : — Held,  first,  that  the 
Mttitti'r  was  not  authorized  by  the  reference  to  ap- 
prove of  a  conditional  allowance;  and  secondly, 
tliat  the  Court  had  no  authority  in  such  a  case  to 
UiUirtere  with  the  parental  authority  and  manage- 
ment; and  thirdly,  thai  if  the  father  misapplied  the 
allowance,  the  Court  would  interfere  and  direct  its 
application.  Wetherell  v.  Wilton^  5  Law  J.  Rep. 
(n.s.) Ch. 235;  IK. 80. 

A  testator  gave  a  share  of  his  personal  estate  to 
his  son-in>law,  in  trust  to  apply  the  same  for  the 
maintenance  and  use  of  his  children  by  the  testator's 
daughter : — Held,  that  the  son-in-law  was  entitled 
to  apply  the  interest  of  the  share  for  his  children's 
maintenance,  notwithstanding  he  might  be  of  ability 
to  maintain  them.    HomMms  r.  Waits,  7  Sim.  199. 

By  a  marriage  settlement,  personal  estate  was 
settled  by  the  fkther  of  the  wife,  in  trust  for  her  for 
life,  with  remainder  to  her  children  equally  as  tenants 
in  common ;  and  in  default  of  a  child  attaining  a 
vested  interert,  in  trust  for  the  husband ;  with  a  direc  - 
tion,  that,  after  the  wife's  death,  the  trustees  should 
apply  the  inoome  at  their  discretion  for  the  mainte- 
nance and  education  of  the  children  during  their 
minorities: — Held,  that  after  the  wife's  death  the 
hosband  waa  entitled  to  require  that  the  income 
should  be  ^plied  to  the  maintenance  and  education 
of  the  children,  notwithstanding  that  he  was  himself 
of  ample  ability  to  maintain  and  educate  them. 
Stcrken  v.  Storkek,  7  Law  J.  Rep.  (n.8.)  Ch.  305 ;  4  M. 
&Cr.95. 

The  Court  of  Chancery  has  jurisdiedon  under  the 
1  WilL  4,  c  65,  s.  82,  upon  the  petition  of  the  father 
of  the  infiut,  where  there  is  no  guardian,  to  direct 
that  the  dividends  on  stock  belonging  to  the  in&nt 
•hall  be  paid  to  the  father  for  the  maintenance  of 
the  infant  In  re  Naith,  9  Law  J.  Rep.  (n.8.)  Ch.  252. 

A  father  is  not  liable  for  debts  incurred  by  his  son, 
while  under  age,  unless  he  has  given  an  authority 
to  the  son  to  incur  them,  or  has  contracted  to  pay 
them.  The  moral  obligation  he  is  under  to  provide 
for  his  children  imposes  no  such  liability. 

The  defendant's  son,  who  was  under  age,  had 
lodged  with  the  plaintiff  for  some  time,  during  apart 
of  which,  he  had  paid  for  his  board,  &c.    He  after- 


wards fell  ill,  but  continued  with  the  plainti^  who 
supplied  him  with  necessaries.  The  father  being 
applied  to  by  the  plaintiff  for  money,  wrote  in  answer 
to  the  efiect,  that  he  could  not  advance  any  at  that 
time,  but  that  his  son  would  come  into  possession  of 
80/.  in  the  following  month,  and  that  then  he  would 
be  able  to  pay  what  he  owed  the  plaintiff  himself : — 
Held,  that  the  letter  was  no  admission  of  a  liability 
in  the  father ;  and  that,  in  the  absence  of  any  order 
or  request  to  supply  the  son  with  the  subject-matter 
of  the  debt,  the  plaintiff  ought  to  have  been  non- 
auited. 

A  letter  which  fully  explains  itself,  is  admissible 
in  evidence,  without  that  to  which  it  is  an  answer. 
Mortimer  v.  Wright,  9  Law  J.  Rep.  (n.s.)  Exeh.  158 ; 
6M.&W.482. 

Where  the  father  of  a  child,  legitimate  in  point  of 
law,  placed  it  with  its  grandmother,  the  plaintiff,  at 
her  request,  on  an  express  undertaking  given  by  her, 
that  the  father  would  never  be  asked  a  shilling  either 
for  her  maintenance,  clothes,  education,  or  journey; 
and  the  child  was  subsequently  delivered  to  its 
mother,  who  was  living  in  adultery,  where  she  was 
ill-treated,  and  became  at  last  in  a  state  of  helpless- 
ness and  destitution,  and  was  again  taken  care  of  by 
her  grandmother ;  the  father  having  no  notice  of  the 
ill-treatment  of  the  child,  or  of  the  change  of  custody 
from  time  to  time: — Held,  that  the  father  might 
reasonably  be  taken  to  have  supposed  that  the  child 
remained  in  the  custody  of  the  plaintiff)  at  whose  in- 
stance it  waa  delivered  over,  and  that  the  plaintiff 
was  providing  for  it  at  her  own  expense,  so  as  to 
robut  any  implied  promise  on  his  part  to  pay  the 
plaintiff  for  the  board,  msintenance,  clothing,  and 
education  of  his  child,  even  supposing  that  such  an 
undertaking  can  be  implied  at  law,  by  reason  of  tiie 
relationship  of  father  and  child. 

Quare — ^whether  at  common  law,  a  parent  is 
boimd  to  support  his  legitimate  ofispring,  so  as  to 
raise  an  implied  contract  on  his  part,  on  the  neglect 
to  do  so,  to  pay  a  stranger  for  necessaries  supplied 
by  him  for  the  use  and  sustenance  of  the  child. 
Urmtton  v.  Newcomen,  5  Law  J.  Rep.  (N.S.)  K.B.  175 ; 
4Ad.&E.899;  6N.&M.454. 

A  father  sent  his  son,  aged  fourteen,  to  a  school 
at  a  distance.  Being  in  want  of  clothes,  the  boy 
ordered  a  suit  at  a  tailor's  in  the  town,  wore  them, 
and  took  them  home  in  his  box.  There  was  no 
evidence  that  his  father  saw  them,  or  knew  of  die 
Bupply,  or  had  given  any  directions  as  to  the  mode 
by  wMch  he  was  to  be  supplied : — Held,  that  there 
was  a  case  to  be  submitted  to  the  jury,  of  an  autho- 
rity in  the  son  to  give  the  order  on  behalf  of  his 
father.  Law  v.  WUkhu,  6  Law  J.  Rep.  (N.a.)  JLB. 
166;  6Ad.&£.718;  1N.&P.697. 

(h)  Custody  of, 

[See  Habeas  Cobpus  (A).] 

The  Court  will  not  interfere,  under  the  act  for 
amending  the  law  relating  to  the  custody  of  infimts, 
2  &  S  Vict  c.  54,  pending  proceedings  in  the  Eccle- 
siastical Court  for  the  restitution  of  conjugal  rights. 

Quaere — whether  the  act  is  applicable  to  a  case  in 
which  the  husband  and  children  are  residing  in  a 
foreign  country.  Re  Taylor,  9  Law  J.  Rep.  (k.8.) 
Ch.  399. 

The  Vice  Chancellor  has  jurisdiction  under  that 
act    Ibid.  &  10  Sim.  29L 
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PARISH  OFFICERS. 
[See  Chubchwabdbnb  and  Ovbrbbebs.] 

The  paying  clerk  Appointed  under  the  St  PancraA 
Act  18  not  merely  an  annual  officer. 

In  an  action  brought  by  a  vestry  clerk  on  behalf 
of  the  parish,  under  a  local  act,  where  there  was  a 
plea  denying  his  due  appointment  to  the  office : — 
Held,  that  evidence  of  his  acting  as  such,  was  suffi- 
cient primd  facie  evidence  for  the  plaintiff — Held, 
also,  that  one  of  the  vestrymen  was  a  competent 
witness  for  him. 

Qauere — ^whether  in  an  action  against  a  collector 
and  his  surety,  the  accounts  rendered  by  the  former 
are  evidence  of  the  receipt  of  money  against  the 
latter. 

A  cheque  drawn  on  accoimt  of  a  parish  was  de- 
livered to  the  defendant,  the  paying  clerk.  It  was 
shewn  that  the  bankers  on  that  day  paid  a  sum  of 
that  amount,  and  that  it  was  their  custom  to  return 
the  cancelled  cheques  to  the  paying  clerk,  who 
ought  to  have  deposited  them  in  a  proper  place  at 
the  workhouse :  application  had  been  made  to  his 
successor  at  that  place,  who  handed  some  bundles 
to  a  witness,  who  searched  them  without  success. 
The  paying  clerk  was  not  called : — Held,  a  sufficient 
search  to  let  in  secondary  evidence  of  the  cheque. 
M*Oakty  V.  Ahtmii  6  Law  J.  Rep.  (n.s.)  Exch.  29 ;  2 
M.&W.206. 


(E) 
(F) 
(G) 
(H) 


Pbtitiom  akd  Pbtitiombrs. 
Candidate,  and  Sitting  Membbb. 
Bbibery  and  Tbeatinq. 
Voter. 
Evidence. 


PARISH  PROPERTY. 
[See  Witness,  Competency.] 

Lends  were  settled,  conformably  with  an  ancient 
bequest,  in  trustees,  in  trust  to  pay  a  moiety  of  the 
rents  towards  the  better  relief  of  the  most  poor  and 
needy  people,  inhabitants  of  the  parish  of  K,  the 
other  moiety  to  put  forth  poor  boys  of  the  same 
parish  apprentices.  At  the  passing  of  the  69  Geo.  3, 
c  12,  the  trustees  were  in  existence: — Held,  that 
these  lands  did  not  vest  in  the  churchwardens  and 
overseers  under  the  provisions  of  that  statute,  as 
lands  belonging  to  the  parish.  Allison  v.  Stark,  8 
Law  J.  Rep.  (n.s.)  M.C.  13 ;  9  Ad.  &  £.  255  ;  1  P.  & 
D.  183. 

Evidence  of  payment  of  rent  to  churchwardens  in 
their  character  of  churchwardens,  is  sufficient  evi- 
dence of  the  buildings,  &c.  for  which  that  rent  was 
paid  being  parish  property,  so  as  to  vest  in  the 
churchwardens  and  overseers  for  the  time  being  the 
property  in  the  buildings,  by  the  operation  of  the 
statute  59  Geo.  3,  c  1 2,  s.  1 7.  Doe  d.  Higgs  v.  Terry, 
6LawJ.  Rep.(N.8.}M.C.27;  4Ad.&£.274;  5N. 
ft  M.  556. 


PAROCHIAL  ASSESSMENTS 

Riegnlated  by  6  ft  7  Will.  4,  c.  96 ;  14  Law  J.  Stat 

225. 


PARLIAMENT. 
[See  Pbactice,  Proceedings — Pbivilboe  of  Pab- 

LIAMBNT.] 

(A^  Revising. 

(B)  Election. 

(C)  Committee. 

Digest,  1835—1840. 


Taking  the  poll  at  county  elections  rendered  more 
easy  by  6  &  7  WiU.  4,  c.  102 ;  14  Law  J.  Stat  238. 

The  laws  relating  to  the  qualification  of  members 
of  parliament  amended  by  I  &  2  Vict  c.  48  ;  16  Law 
J.  Stat  86. 

The  jurisdiction  for  the  trial  of  election  petitions 
amended  by  2  &  8  Vict  c  38 ;  17  Law  J.  Stat  70. 

The  notice  of  elections  in  cities  and  boroughs  de- 
fined by  3ft  4yict  c.  81 ;  18  Law  J.  Stat  117. 

(A)  Revising. 

A  statement  in  the  heading  of  a  list,  that  a  voter's 
qualification  did  not  continue  the  same,  without 
shewing  how,  it  was  varied,  was  held  sufficient 
Carlow  Counttf  petition,  Nowlaner  s  case,  1  F.  ft  F.  70. 

Strictness  in  describing,  in  the  exchanged  list,  the 
nature  of  the  objection,  will  not  be  insisted  on.  Ennis 
petition,  Bourne's  case,  1  K.  ft  O.  437. 

The  opening  of  the  register  was  refused  either  in 
the  case  of  voters  objecteid  to  or  unobjected  to  before 
the  revising  barrister.  Youghal  petition,  M*Guire*s 
case,  1  K.  ft  0. 450 ;  but  see  Bowler's  case,  Ibid,  408. 

Under  the*  Irish  Reform  Act  the  committee  have 
no  power  to  open  the  register.  Wicklow  County  peti' 
tion,  1  F.  ft  F.  6 1 2 ;  but  see  contra  Carlow  County  peti- 
tion, Currents  case,  1  K.  ft  O.  457 ;  Westmeath petition, 
Anderson's  case,  1  F.  ft  F.  615. 

As  to  applications  for  statements  of  particular 
grounds  of  objection,  see  Reading  petition,  Nation's 
ease,  IF,  &F.  661, 

As  to  the  practice  of  revising  barristers  to  view 
premises  in  cases  of  doubtAil  value,  see  Ipswich 
petition,  Johnson's  ease,  1  F.  ft  F.  280. 

The  committee  would  not  question  the  decision 
of  the  revising  barrister  on  a  claim,  without  the 
production  of  Sievrritten  claim  on  which  he  ac^udi- 
cated.    Taunton  petiHon,  HeUing's  case,  1  F.  ft  F.  3 1 1. 

No  objection  will  be  entertained  by  the  committee 
which  might  have  been  taken  before  the  revising 
barrister.  Taunton  petition,  Newton's  case,  1  F.  ft  F. 
803 :  8.  P.  Betford  petition,  Levi's  case.  Ibid,  437 ; 
Ennis  petition,  Malony's  case,  1 K.  &  0. 437. 

Evidence  before  the  committee  on  an  objection 
in  the  nature  of  an  appeal  from  the  revising  bar- 
rister, will  not  be  restricted  to  that  g^ven  before  the 
revising  barrister.  Reading  petition.  Iron's  case,  1 
F.  ft  F.  555. 

An  informal  adjournment  of  his  court  by  a  revis- 
ing barrister  will  invalidate  the  lists  revised  by 
him  at  such  adjourned  court  Shaftesbury  petition, 
Meatyard^s  case,  Ibid.  374. 

A  committee  will  inquire  into  the  regularity  of 
an  adjournment  of  the  revising  barrister's  court 
Ibid.  Mullm's  case,  363. 

Unless  an  objection  to  the  value  of  a  qualification 
has  been  made  at  the  time  of  registration,  the  com- 
mittee will  not  entertain  it  Ennis  petition,  HilTs 
case,  1  K.  ft  0. 434. 

And  no  objection  that  might  have  been  made 
against  the  registration  of  a  voter  will  be  heard  by 
the  committee.  Ibid,  CLoughlin'scase,  435. 
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Bat  where  a  voter  was  placed  on  the  register  in 
consequence  of  a  claim,  the  committee  inquired  into 
an  objection  to  his  vote,  without  proof  of  its  having 
been  raised  before  the  revising  barrister.  Bedford 
petition,  Norris^s  case,  1  F.  &  F.  434. 

(B)  Election. 

As  to  the  importance  of  an  entry  on  the  poll 
when  there  are  two  entries  on  the  register,  see 
Bedford  petiti4m,  WeWecaee,  1  F.  ft  F.442. 

As  to  the  interruption  and  adjournment  of  the 
poll,  and  the  effect  of  riots  on  the  validity  of  an 
election,  see  Roxburgh  petition,  Ibid,  467,  469,  and 
480. 

The  poll  having  been  adjourned  for  two  hours  on 
account  of  riots,  but  not  notified  according  to  the 
provisions  of  the  3  &  4  Will  4,  c  66,  and  recom- 
menced in  half  an  hour  after  the  acyoornment,  held 
not  to  invalidate  the  return.     Ibid.  475. 

In  the  absence  of  any  direct  evidence  of  a  mis- 
take, the  entry  on  the  poll  will  be  presumed  to  be 
correct  Stirlingshire  petition,  Wilson's  ease,  Ibid. 
541. 

It  is  sufficient  if  the  returning  officer,  in  the  affi- 
davit accompanying  the  poU-hook,  swears  accord- 
ing to  his  **  knowledge  and  belief,"  and  does  not 
positively  affirm  that  were  has  heen  no  obliteration, 
erasure,  addition,  or  alteration  in  the  poll-book. 
Carlow  County  petition,  1  K.  &  0. 455. 

(C)  Committee. 

The  inquiries  of  commissioners  will  he  limited, 
though  no  evidence  upon  the  case  has  heen  heard 
hy  the  committee.     Dublin  petition,  1  F.  &  F.  1 1 1. 

The  sitting  member  was  allowed  to  carry  on  a 
scrutiny  after  he  had  heen  disqualified  and  placed 
in  minority.  Evesham  petition,  Brotherton*s  case, 
Ibid.  529. 

Both  sides  were  allowed  to  call  fresh  witnesses 
to  explain  contradictions  in  the  evidence  given. 
Bedford  petition,  Fitzhugh's  case.  Ibid.  438. 

The  committee  will  not  hear  evidence  respecting 
the  expenses  of  a  former  election  upon  an  inquiry 
respecting  agency.  Pewryn  and  Falmouth  petition,  1 
K.&  0.443. 

The  committee  will  require  the  nature  of  the 
ohjection  to  a  vote  to  he  proved  by  some  witness 
who  was  examined  by  the  revising  barrister,  or  had 
notice  to  attend,  or  did  not  attend,  or  by  some  wit- 
ness who  was  tendered  before  the  revising  harrister, 
and  rejected  by  him,  before  they  will  receive  other 
evidence.  Monmouth  petiiion,  Pearce*s  case.  Ibid.  412. 

The  consideration  of  a  vote  was  ac^ourned,  to 
allow  the  voter  to  produce  evidence  in  support  of 
his  vote.  Reading  petition,  Butler's  case,  1 F.  &  F.  552. 

It  must  be  proved  to  the  satisfaction  of  the  com- 
mittee that  the  ohjection  to  a  vote  is  bond  fide  raised 
at  the  time  of  the  registration.  Carlow  County  peti- 
tion, Byrne* s  case,  1  K.  &  O.  469. 

After  the  petitioners  have  estahlished  a  minority 
in  their  favour,  and  the  defence  of  the  seat  is  ahan- 
doned,  the  committee  will  not  continue  the  scrutiny. 
Ibid.  471. 

The  committee  will  not  interfere  with  the  conduct 
of  the  case.  Ibid.  456:  8.  P.  Belfast  petition.  Ibid. 
599 ;  Dublin  peHtioH,  Doherty*s  case,  1  F.  &  F.  147. 


The  committee  think  it  convenient  to  limit  tfadr 
inquiry  to  votes  objected  to  before  the  revising  bar- 
rister. Carlow  County  petition.  Currents  case,  1  K.  ft 
O.  457. 

The  committee  allowed  an  adjournment,  to  give 
time  for  stamping  an  instrument  objected  to  for 
want  of  a  stamp.  Ipswich  petition,  Robinson's  east, 
1F.&F.291. 

The  committee  will  not  rigidly  bind  a  party  to 
conduct  his  case  in  the  order  which  he  has  notified 
to  his  opponent     Ibid.  292. 

The  committee  are  precluded  firom  entering  inte 
the  discussion,  on  the  ground  of  parochial  relief,  of 
any  vote  which  was  not  objected  to  before  the  revis- 
ing barrister.  Canterbury  petitimi,  BUgKt  case,  I K. 
ft  0. 321 ,  and  Eastman's  case,  322. 

The  committee  went  into  a  case  against  a  voter, 
although  the  three  questions  had  not  been  put  at 
the  polL  Shrftubury  petition,  Warren's  case,  1  f .  ft 
F.  366. 

The  committee  will  not  preclude  counsel  from 
ofiering  fresh  evidence,  and  will  grant  a  reheating. 
Ibid.  MuUin's  ease,  365. 

A  rehearing  against  an  application  for  a  commis- 
sion  to  examine  witnesses  in  Ireland,  after  the  issoe 
of  a  commission  had  been  resolved  upon,  was  re- 
fused.    Dublin  peHHon,  Ibid.  1 1 1. 

As  to  the  rehearing  of  a  case,  when  granted  or 
refused,  see  Youghal  petition.  Power's  case,  1  K.  ft  O. 
448 ;  Kingston-upon- Hull  petition,  Jarretfs  case.  Ibid, 
429;  Ennis petition,  TrousdelVs  ease,  Ibid.  436;  Dub- 
lin petition,  Bryanfs  case,  1  F.  ft  F.  193. 

The  argument  of  counsel  will  be  excluded  in 
cases  which  do  not  raise  any  general  principle  of 
doubtful  points  of  law.  Dublin  petition,  Cawmagh's 
caf«,  IF.  ft  F.  164. 

tlie  sheriff  will  not  be  allowed  to  interfere  in 
striking  the  committee,  although  the  petition  contain 
chaj^es  against  him.  Carlow  County  petition.  Ibid.  83. 

An  application  for  an  adjournment,  upon  the 
death  of  one  of  the  sitting  members,  defending  the 
return,  to  enahle  electors  to  come  in  and  defend  the 
seat,  was  reftised.  Dublin  petition,  Byrne's  C€ue,  IbO, 
151. 

The  committee  refused  to  enter  into  an  examin- 
ation of  a  voter's  qualification,  where  his  name 
stood  on  the  register.  Lmgford  County  petition, 
Gilleasy's  case,  1  f.  ft  F.  223. 

The  committee  will  strike  a  vote  ofiT  the  poll, 
though  the  poU-hooks  are  not  put  in  evidence  in 
the  particular  case  before  them.  Dublin  petition, 
Tuite's  case,  Ibid.  207. 

The  committee  will  entertain  an  objection  which 
arises  between  the  31st  July  and  the  registratxou. 
Ipswich  petition,  Boley'scase,  Ibid.  276. 

An  objection  to  a  voter  will  not  he  heard  where 
the  Christian  name  on  the  poll- book  and  the  ex- 
dianged  list  differs.  Kingston-upon- HuU  petition, 
Halliday's  case,  1  K.  ft  O.  426. 

Previous  decision  of  the  committee  reversed. 
Youghal  petition.  Power's  ease.  Ibid.  448. 

An  objection  paper  was  received  in  evidence,  al- 
though not  signed.  Carlow  County  petition,  Kelly's 
case,  1  F.  ft  F.  55. 

As  to  what  is  a  sufficient  specification  of  an  ob- 
jection in  the  heading  of  the  list,  see  Carlow  County 
petition,  Brennan's  case.  Ibid.  47. 

The  committee  will  entertain  an  objection  to  a 
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TOter,  altlumgh  the  third  question  was  not  put  at  the 
poll.  BtaaUng  petition^  Bowen*s  case,  1  F.  &  F.  548 : 
B.  p.  Bedford  petition,  Harm's  case.  Ibid.  430 ;  Wed- 
tall  petition,  Scott's  ease,  Ibid.  359. 

Reasons  for  a  decision  of  the  committee  given. 
Maiden  petition^  Ambler's  case^  Ibid.  657. 

Where  notice  of  disqualification  has  been  given 
at  the  poUy  the  committee  will  seat  the  unsuccessful 
candidate,  on  disqualification  being  proved.  Cork 
County  petition,  1  K.  &  O.  391. 

As  to  when  the  committee  will  grant  an  applica- 
tion for  delay,  see  Monmouth  petition,  Pearee's  case, 
1  K.&0.412. 

(D)  Petition  and  Petitionbbs. 

The  petitioners  were  allowed  to  enter  on  a  new 
class  of  objections,  and  afterwards  return  to  the  for- 
mer class.  Evesham  petition,  Milton^s  ease,  1  F.  &  F. 
634. 

In  the  list  of  objections,  the  petitioners  having  by 
mistake  referred  to  the  wrong  number  on  the  re- 
gister, the  committee  refdsed  to  enter  into  the  con- 
sideration of  the  vote.  Sal/ord  petition,  Ibid.  263. 

A  double  strike  was  allowed  in  the  case  of  a  pe- 
tition on  the  part  of  one  candidate  against  two  sit- 
ting members,  though  the  charges  in  the  petition 
against  the  sitting  members  were  common.  Wick- 
low  County  petition.  Ibid.  610. 

The  House  will  postpone  the  ballot  when  anotice 
has  been  given  by  the  agent  of  the  petitioners,  that 
may  have  induced  the  sitting  members  to  delay  the 
preparation  of  their  defence.  Dublin  petition,  1  F. 
&  F.  88. 

In  the  statement  handed  in  by  the  petitioners, 
the  name  of  the  barony  was  not  added  to  the  de- 
scription of  a  voter: — Held,  immateriaL  Carlow 
ComUy  petition,  Nowlan's  case.  Ibid.  59. 

The  agent  for  the  petitioners  was  not  allowed  to 
be  present  during  the  investigation  of  a  case  in 
which  he  was  implicated.  Kingston-upon^Hull  pe- 
tUion,  Jarrete  s  case,  IK.  ScO.^SO. 

In  a  case  of  scrutiny  the  particular  objections  in- 
tended to  be  insisted  on,  need  not  be  set  forth  in  the 
petition.   Youghal  petition,  Lidley^s  case,  1 F.  &  F.  402. 

Pending  a  petition  against  the  return  of  a  mem- 
ber of  parliament,  containing  charges  against  the 
sitting  member,  for  bribery,  corruption,  and  other 
illegal  practices,  and  praying  that  the  election  and 
return  might  be  declared  null  and  void,  the  pe- 
titioners agreed,  on  receiving  a  pecuniary  consider- 
ation, and  on  the  sitting  member  consenting  that 
his  ejection  should  be  declared  null  and  void,  to 
proceed  no  further  with  the  said  charges : — Held, 
that  such  agreement  was  illegal.  Coppock  v.  Bower, 
8  Law  J.  Rep.  (n.s.)  Exch.  9  ;  4M.  &  W.  361. 

Where  a  petition  complaining  of  the  return  of  a 
member  to  serve  in  parliament,  had  been  declared 
by  the  committee  frivolous  and  vexatious,  and  the 
Speaker  had  issued  his  certificate  for  the  amount  and 
payment  of  costs  under  the  9  Geo.  4,  c.  22: — Held, 
that  it  was  competent  to  the  plaintifif,  under  the  63rd 
section  of  the  statute,  to  demand  the  costs  of  any  one 
of  the  persons  made  liable  by  the  certificate,  and  to 
bring  his  action  against  him  alone. — Held  also,  that 
the  jurisdiction  exercised  by  the  Speaker,  is  not  to  be 
considered  as  penal  in  its  nature,  nor  are  presump- 
tions to  be  made  against  it  as  such,  inasmuch  as 


the  authority  under  which  he  acts  has  been  given  in 
ease  and  favour  of  the  defendants:  consequentiy, 
the  objections  that  the  plaintiff's  name  was  not  men- 
tioned in  the  requisition  to  the  Speaker,  nor  in  the 
document  signed  by  the  examiners,  but  was  found 
for  the  first  time  in  the  Speaker's  certificate,  and  that 
there  was  no  apparent  connexion  between  the  party, 
whose  account  was  transmitted  to  the  Speaker  for 
taxation,  and  the  petitioners,  were  availing,  and 
could  not  invalidate  the  certificate,  it  appearing 
aliunde,  that  the  plaintiff  was  the  party  against 
whom  the  petition  was  presented,  and  that  his  costs 
and  those  of  the  party  whose  account  was  transmitted 
for  taxation  were  identical. — Held  also,  that  the 
Speaker  might,  under  the  60th  section,  include  in 
his  certificate,  the  costs  of  a  voter,  allowed  to  defend 
the  return  of  the  sitting  member,  though  the  afiS- 
davits  did  not  state  the  exact  amount  of  me  costs  due 
to  such  voter,  nor  the  ground  upon  which  they  were 
included  by  the  examiners :  as  the  section  above  re- 
ferred to  enacts,  that  the  Speaker's  certificate  shall 
be  conclusive  evidence  of  the  amount  of  costs.  Fec- 
tor  V.  Beacon,  8  Law  J.  Rep.  (n.s.)  C.P.  184 ;  5  Bing. 
N.C.302;  7SC.203. 

Under  tiie  9  Geo.  4,  c  22,  ss.  5,  60,  and  65,  if  a 
petition  be  presented  to  the  House  against  the  return 
of  a  member,  and  the  recognizances  on  behalf  of  the 
petitioner  according  to  the  above  act  are  entered 
into,  and  on  the  day  appointed  for  taking  the  same 
into  consideration  he  do  not  appear  to  support  the 
petition,  and  the  order  for  taking  it  into  considera- 
tion is  discharged,  the  Speaker  has  the  power,  under 
the  60th  section,  to  ascertain  the  amount  of  costs  by 
taxation,  and  certify  the  same  to  the  petitioner  for 
payment;  and  upon  default  of  payment,  to  certify 
the  recognisances  of  the  petitioner  and  his  sureties 
into  the  Exchequer  as  forfeited  to  the  Crown. 

Semhle — that  the  legislature  intended  to  give  no 
remedy  for  these  costs  by  action,  as  it  had  done 
imder  the  53  Geo.  8,  o.  71»  but  that  the  remedy  on 
the  recognizance  was  still  to  continue.  In  re  Scott, 
7  Law  J.  Rep.  (n.s.)  Exch.  307 ;  4  M.  &  W.  257. 

A  petition,  complaining  of  an  undue  return  of 
members  to  serve  in  parliament,  prayed  that  the 
House  of  Commons  would  declare  tiie  election  and 
return  of  the  sitting  members  wholly  null  and  void, 
and  that  the  names  of  the  said  members  should  be 
erased  firom  the  return,  and  the  two  other  candi- 
dates declared  duly  elected,  and  their  names  sub- 
stituted in  the  said  return.  The  petition  complained, 
inoidentally,  of  misconduct  and  partiality  in  the  re- 
turning officers,  but  made  no  claim  of  redre^i 
against  them  for  such  misconduct : — Held,  that  the 
omission  to  serve  these  officers  with  notice  to  ap- 
pear at  the  bar  of  the  House,  and  interfere  in  the 
striking  of  the  select  committee  appointed  to  decide 
upon  the  allegations  contained  in  the  petition,  was 
not  of  such  a  nature  as  to  vitiate  the  Speaker's  cer- 
tificate, by  which  the  amount  of  costs,  and  the  party 
liable  to  pay  them,  were  certified  to  the  Court,  inas- 
much as  the  returning  officers  were  not  parties, 
under  the  36th  section  of  9  Geo.  4,  c.  22,  and  con- 
sequently, if  they  had  appeared,  would  not  have  had 
power  to  interfere  in  the  striking  of  the  committee. 

Qusere — ^whether  the  officers  could  make  such  ob- 
jection after  attending  the  committee  thus  struck 
without  their  interference,  and  defending  themselves 
against  the  misconduct  alleged  in  the  petition  ? 
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Stmble — 8iieh  objection  did  not  lie  in  the  montfas 
of  the  sitting  members,  who  were  present,  and  as- 
sisting at  the  strike:  the  non-interference  of  the 
officers  being  also  beneficial  to  them. 

The  recognizance  entered  into  for  the  petitioners, 
differed  in  point  of  form  irom  that  required  by  the 
statute,  but  it  agreed  with  the  schedule  annexed, 
as  enacted  by  the  statute,  the  schedule  being  con- 
formable in  substance  to  the  act : — Held,  that  the 
recognizance  was  valid,  and  was  not  vitiated  by  its 
difference,  in  point  of  form,  from  that  which  the 
statute  required. 

The  silence  of  the  report  of  the-<XRnmittee,  re- 
specting charges  advanced  incidentally  against  the 
returning  officers,  does  not  invalidate  die  report,  or 
render  the  proceedings  void. 

The  Speaker's  certificate  being  conclusive  as  to 
the  amount  of  costs,  the  Court  will  not  (all  proceedings 
appearing  in  conformity  with  the  act)  inquire  whe- 
ther costs,  not  strictly  and  properly  occasioned  by 
the  opposition  of  the  sitting  members  against  the 
petition,  are  included  in  the  taxation. 

The  Court  will  not  allow  the  defendants  to  enter 
a  suggestion  on  the  roll,  of  the  circumstances  under 
which  judgment  has  been  allowed  to  be  entered  up 
for  the  plaintifis,  under  the  6drd  section  of  the  9 
Geo.  4,  c.  22,  for  the  purpose  of  enabling  the  defen- 
dants to  take  the  opinion  of  a  court  of  error. 

When  judgment  is  signed  upon  the  Speaker's  cer- 
tificate under  that  statute,  it  must  be  limited  to  the 
sum  specified  in  the  certificate,  and  must  not  in- 
clude the  costs  of  the  rule  for  entering  it  up.  Ran" 
son  V.  Dundaty  6  Law  J.  Rep.  (ir.s.)  C.P.  1S7 ;  SBing. 
N.C.  128,  180, 656 ;  5  DowL  P.C.  207,  489. 

(£)  Candidate  and  Sitting  Membeb. 

The  lists  and  statements  of  the  sitting  members 
permitted  to  be  amended.  DubUn  peHHoitf  1  F.  & 
F.  115. 

The  statement  of  the  sitting  members,  containing 
an  allegation  "  that  a  cess  was  of  right  due  and  pay- 
able" : — Held  to  be  an  admission  of  the  cess  being 
in  existence,  and  being  properly  made;  and,  there- 
fore, to  preclude  the  necessity  of  the  petitioners 
giving  any  evidence  of  the  assessment  of  such  cess. 
Ca»anagh*t  ease.  Ibid,  1 64. 

The  office  of  Master  in  Chancery  regulated  by 
the  3  &  4  Will.  4,  c.  94,  and  the  appointment  to  it 
vested  in  the  Crown,  is  not  an  office  disqualifying 
the  holder  to  sit  in  parliament.  Galway  petiHoH, 
Ibid,  579. 

Bad  votes  struck  off  the  poll  of  a  sitting  member 
ag&inst  whom  the  petition  had  been  abandoned. 
Evtskam  petition,  Brimgiird*t  easej  Ibid,  525, 

(F)  Bbibert  and  Treating. 

A  committee  will  not  entertain  the  objection  that 
a  voter  has  offered  a  bribe.  Youghal  petition,  SmitlCs 
case,  1  F.  &  F.  408. 

1  ihe  costs  of  the  whole  of  an  inquiry  were  given 
against  members  who  were  deprived  of  their  seats  on 
the  ground  of  bribery,  and  whose  agents  had  kept 
witnesses  away  from  the  Committee,  although  they 
were  successful  in  retaining  the  majority  of  votes 
on  a  scrutiny.     Ipewich  peHtron,  1  K.  &  0. 872. 

A  witness  was  allowed  to  be  cross-examined  re- 


specting  treatiiig  by  lihe  candidate  wlioin  ihe  peC»- 

tioners  sought  to  seat    EnnU  petitiomy  Maimttfe 
earn,  1K.&0.434. 

On  a  general  charge  of  bribery,  agency  need  not 
be  proved,  but  otherwise  when  the  evidoiee  is  to 
affect  the  sitting  member.  Pewrffm,  and  Falmmdk 
peHtion,  Ibid.  442. 

The  name  of  a  voter  guilty  of  bribery  and  per- 
sonation was  struck  off  the  polL  Kingstmt-mpem'MmU 
petition,  Binnington^s  eo«e,  Ibid,  427. 

As  to  how  far  the  principal  is  bound  by  the  state- 
ment of  an  agenty  see  Eietkmn  peOtiomf  1  F.  &  F. 
521. 

A  voter  was  locked  up  at  an  inn  for  two  nights 
and  a  day  previous  to  the  election,  and  was  sup- 
plied, gratis,  whilst  there,  with  meat,  drink,  lodging, 
and  entertainment,  up  to  the  time  of  his  voting,  but 
these  acts  were  not  traced  to  the  candidates:  the 
committee  held  the  vote  good.  Ipewieh  petitka, 
Johnson's  ease.  Ibid.  280. 

To  disqualify  voters  on  account  of  bribery,  a  pro- 
mise of  payment,  or  corrupt  expectation,  moat  be 
proved.  Dublin  petilion,  Keeting's  ease,  1  F.  &  F. 
204. 

Evidence  will  be  received  that  will  raise  the  pre- 
sumption of  a  corrupt  expectation,  or  promise  of  re- 
ward in  cases  of  bril^ry.  Ibid.  Dalton*s  ease,  205. 

A  voter  who  bribes  another  is  diaquaUfied. 
Ipswich  petition,  Cooke's  ease,  1  K.  &  O.  887. 

Whether  the  offer  of  a  bribe,  which  is  not  ac- 
cepted, invalidates  the  vote  of  tiiie  fiiSa^l  Ibid. 
Sparrow's  ease,  388. 

An  admission,  by  a  voter,  that  he  had  been  offered 
a  bribe  by  one  party,  for  which  he  subsequently 
voted,  and  an  oiSor,  by  him,  to  vote,  for  a  similar 
bribe,  for  another  party : — Held,  not  sufficient  to 
invalidate  his  vote.     Ibid.  Cooper's  case,  388. 

In  an  action  on  the  statute  2  Geo.  2,  c  24,  s.  7, 
to  recover  the  penal^  for  bribing  a  voter  at  an 
election,  the  conduct  of  the  defen&nt,  with  legaid 
to  another  voter,  at  the  same  time  and  place,  may 
be  g^ven  in  evidence,  for  the  purpose  of  explaining 
his  motives,  and  shewing  the  aataiMt  in  respect  of 
the  particular  case  for  which  the  action  is  brought 

Evidence  that  the  defendant  sat  in  an  outer  room, 
and  after  conversing  with  a  voter,  gave  him  a  ticket, 
which  he  took  to  a  person  who  sat  in  an  inner  room, 
and*  who  gave  the  money,  is  sufficient  to  sustain  a 
count  alleging  that  the  voter  was  conupted  by  the 
defendant  himsetf. — Held,  also,  that  an  examined 
copy  of  the  precept,  from  the  sheriff  to  the  returning 
officer  of  the  borough,  taken  from  the  Crown  Office, 
was  good  evidence;  and  the  original  need  not  be 
produced,  inasmuch  as  the  precept  ought  to  be  re- 
turned by  the  sheriff  to  &e  Crown  Office,  whidi  was 
consequently  the  proper  pUce  of  custody.  Webb  v. 
Smith,  7  Law  J.  Rep.  (k.s.)  C.P.  191 ;  4  Bing.  N.C. 
373 ;  6  Sc  14. 

(G)  Voter. 

When  a  voter  has  lost  part  of  his  qualification, 
the  committee  will  not  s^ike  him  off  without  in- 
quiring into  the  value  of  the  residue.  Eoeskampett^ 
tion,  Milton's  ease,  1  F.  &  F.  533. 

An  inhabitant  householder  who  has  removed  be* 
tween  the  registration  and  election,  may  vote  without 
being  registered.  Bee^dpeiitian,  Hamriseme^  Ibid, 
432. 
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Where  a  wntt,  wldch  the  aasetaor  had  decided  to 
he  had,  had  heen  plaeed  on  the  poll  by  mistake» 
and  had  been  subeequently  removed  from  the  poll 
by  the  sheriff  after  its  final  doae,  the  Committee 
refused  to  replace  it  on  the  polL  Cvhw  Cmmtype' 
titiam,  NomUm't  oow,  1  F.  &  F.  62. 

An  agreement  between  a  landlord  and  his  tenant, 
that  the  former  shall  pay  the  paving  rate,  will  not 
exempt  the  tenant  from  disqualification  upon  ac- 
count of  its  non-payment.  Dublin  pttUim,  Bow€»^$ 
COM,  ma.  128. 

The  wide  street  cess  in  Dublin  is  a  municipal  tax. 
Dublin  petUion,  Ibid.  180. 

A  voter  who  has  two  rights,  but  is  registered  only 
for  one,  is  bound  by  the  entry  on  the  registry,  unless 
he  can  prove  it  to  have  been  a  mistake.  Betferd 
peiUion,  ClagUm't  case,  1  F.  &  F.  440. 

A  voter  having  given  a  vote  for  one  candidate, 
cannot  return  to  the  poll  and  split  his  vote.  ibid. 
Fitzkugh't  cote,  438. 

As  to  what  is  a  sufilcient  tender  of  payment  of 
rates,  see  Yaugkal  peiUian,  Waltk's  eate,  1  F.  &  F. 
400. 

As  to  what  is  sufficient  occupation  to  preserve 
right  to  vote,  see  John's  eate,  IbkL  392. 

The  number  of  the  voter  upon  the  register  not 
being  given  in  the  exchanged  list,  though  two  per- 
sons of  the  name  lived  in  the  same  street,  held  not 
to  prevent  the  consideration  of  the  vote.  MonmauUi 
petiHon,  Morgan's  case,  1 K.  &  0. 411. 

An  ambiguity  in  the  reference  to  a  voter  objected 
to,  will  entitle  ue  party  supporting  the  vote  to  in- 
dulgence.   Ibid. 

The  committee  refused  to  enter  into  an  exami- 
nation of  a  voter's  qualification,  where  his  name 
stood  on  the  register.  Carhw  County  petUion,  Allen's 
ewe,  IF.  &F.3. 

Where  a  voter's  name  had  been  struck  ofi*  the 
register,  in  obedience  to  the  Speaker's  warrant,  the 
conomittee  refused  to  question  the  legality  of  the 
erasure.    Ibid,  Coady*s  ease,  38. 

As  to  what  is  sufficient  evidence  to  identify  a 
voter  aa  the  person  directed  to  be  struck  off  the 
register  by  the  Speaker's  warrant.  Ibid,  Bulmer^s 
cose,  48. 

The  execution  of  a  writ  of  possession,  and  the 
suspension  of  the  occupation  of  the  voter  for  a  short 
time,  held  not  to  invalidate  his  vote.  Youghal  peH^ 
tim,  Coleman's  ease,  1  K.  &  0. 447. 

So  long  as  the  incidents  of  tenancy  continue,  and 
the  tenant  is  entitled  to  occupy,  he  may  vote  in  re- 
spect of  his  tenement  Kingston-upon^HuU  petiHm, 
Hood's  ease.  Ibid.  428. 

A  change  of  residence  subsequent  to  registration 
is  no  disqualification,  unless  the  three  questions  are 
put  at  the  polL  Ipswich  petition,  Alrfounder's  ease, 
Ib9d.ZS6. 

As  to  what  does  not  amount  to  a  change  of  qual- 
ification, see  Woodstock  petition^  Father's  ease,  1  F. 
&F.449. 

The  words  in  the  statute  2  &  8  WilL  4,  c.45, 
a.  27,  *'  the  clear  yearly  value  of  not  less  than  104," 
mean  a  yearly  vidue  o£  lOL  to  the  landlord,  exclu- 
sive of  the  amount  of  parochial  rates  assessed  upon 
the  tenant     Ibid.  Prior's  ease,  IF.  &¥.  460. 

A  voter  having  in  the  first  place  refused  to  answer 
the  third  question,  afterwards  offered  to  do  so,  but 


was  reAised  by  the  returning  officer  :--Tota  held 
good.     Taunton  petitiom,  Pring's  ease,  1  F.  &  F.  805. 

The  term  "  brick  yard"  is  a  sufficient  description 
of  a  voter's  qualification.     Ibid.  Curry's  case,  308. 

The  voter  was  registered  for  a  <* house;"  he 
changed  to  the  next  door  before  the  election,  but 
remained  in  possession  of  his  former  workshop, 
worth  8^  per  annum,  and  part  of  his  former  garden, 
worth  2L  per  annum : — ^vote  held  bad.  Ipswich  pe* 
tition.  Iron's  ease,  1  F.  &  F.  274. 

A  vote  was  objected  to  on  the  ground  of  persona- 
tion; but  the  person  who  voted  was  proved  to  have 
had  a  right  to  be  on  the  register ;  and  the  committee 
presumed,  in  the  absence  of  any  decisive  evidence 
to  the  contrary,  that  a  mistake  had  been  made  in  the 
christian  name  in  the  entry  in  the  register  on  which 
he  voted,  and  held  the  vote  good.  Taunton  petition, 
London's  ease,  1  F.  &  F.  295. 

Mere  tenancy,  without  occupation,  held  not  auf- 
ficient  to  entitle  a  party  to  vote.  Ibid.  Morgan's  case, 
297. 

A  vote  once  recorded  cannot  be  altered.  Ibid. 
WhiU's  case,2»9. 

Where  a  voter,  prior  to  31st  of  July  1836,  had 
underlet  the  whole  of  the  house  for  which  he  had 
been  registered,  except  a  shop  and  cellar  worth  14iL 
per  annum,  and  continued  to  occupy  the  shop  and 
cellar  till  March  1837,  when  he  became  bankrupt 
his  vote  was  held  good.  Ipewieh  petition.  Rice's  ease, 
1  F.  &  F.  277. 

A  tenant  who  holds  the  premises  for  which  he 
was  registered  under  a  new  tenancy,  may  vote  in 
respect  of  such  premises.    Ibid.  SneWs  case,  278. 

A  potwaller  had  resided  in  London  for  nine 
months  previous  to  the  election,  but  had  retained 
the  room  in  Taunton,  for  which  he  had  been  regis- 
tered, during  the  whole  time : — vote  held  bad.  Toaii- 
ton  petUioH,  Davey's  case,  1  F.  &  F.  313. 

The  occupier  of  a  leasehold  house  does  not  for- 
feit his  right  to  vote  by  bankruptcy,  if  he  renuuns 
in  the  house,  and  the  assignees  do  not  take  the 
lease.     Ibid.  Coekroin's  case,  315. 

A  vote  was  put  on  the  poll,  which  had  been  ten- 
dered in  respect  of  a  "  bam,  stable,  outhouses,  and 
land,"  misdescribed  in  the  overseer's  list  as  "  house 
and  land,"  the  name  of  the  voter  having  been 
struck  off  the  register  by  the  revising  barrister  on 
account  of  the  misdescnption.  Peter^ld  petition, 
Legg's  eqee,  1 F.  &  F.  262. 

As  to  what  is  or  is  not  a  sufficent  occupation  to 
preserve  the  right  to  vote,  see  YoughaX  petition, 
Clarke's  ease,  1  F.  &  F.  390 ;  and  Gray's  ease,  Ibid. 
391. 

A  denumd  of  a  rate  from  the  wife  of  a  gardener 
was  held  sufficient  Shrftesbury  petition,  Bland- 
ford's  ease.  Ibid.  370. 

The  vote  of  a  deputy  mayor  held  bad.  Ipswich 
petition,  Noteuit's  ease.  Ibid.  286. 

An  occupation  as  tenant  commences  when  pos- 
session is  formally  delivered.  Ibid.  Robinson's  ease, 
291. 

As  to  the  custom  of  potwalling,  see  Taunton  peti' 
tion,  Curry's  ease,  1  F.  fir  F.  309. 

Where  the  tenancy  continues,  the  voter  is  not 
disqualified  by  ceasing  to  occupy  under  circum- 
stancea  which  do  not  negative  an  intention  of  re- 
turning. Ipswich  petition,  Pisey'sease,  Ibid.  271. 
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-  Where  the  premisM  tre  shut  up,  and  there  is  no 
intendoii  of  retDming,  the  TOter  is  disqualified,  al- 
though his  tenancy  continues.  IMd.  Prentice's  case, 
273. 

Where  there  was  eridenoe  of  the  mere  exM- 
tence  of  a  rate,  the  late  was  presnmed  to  have  heen 
legally  made.  DHblin  petition,  Lynch* t  cote,  1  F.  &  F. 
196. 

A  voter  who  was  in  arrear  for  Easter  and  Michael- 
mas, 1834,  of  two  taxes  which  were  coUected  hy 
one  collector,  paid  a  snra  sufficient  to  cover  the 
Easter  arrears  of  hoth  taxes,  hnt  the  collector  ap- 
plied the  payment  to  the  extinction  of  the  whole 
arrears  of  one  tax : — Held,  that  the  pa3nnent  should 
he  considered  to  have  heen  made  in  inspect  of 
the  Easter  arreats  of  hoth  taxes.  IHd.  Brwtn't  ease, 
197. 

The  occupation  of  a  tenement  in  Harper's  Alms' 
Houses,  gives  the  occupier  a  vote  as  an  inhabitant 
householder.  Be^wrd  petiiion,  Nmri$*$  case,  1  F.  & 
F.  455. 

Where  a  voter  is  registered  on  an  alleged  free- 
hold, the  committee  will  not  inquire  whether  the 
lessor,  who  granted  the  voter's  lease,  had  himself  a 
freehold  estate  in  the  lands  at  the  time  of  the  grant 
Carlaw  County  petition,  Ryan's  case,  Ibi^  79. 

Votes  given  after  the  publication  of  a  notice  of 
the  disqualification  of  a  candidate,  held  to  be  nulL 
Belfast  petition^  Ibid.  601. 

The  true  criterion  of  value  is  what  a  solvent  te- 
nant could  give  as  rent  over  and  above  the  rent  and 
charges  paid  by  the  voter.  Westmeatk  petition,  An- 
derson's case,  1  F.  &  F.  618 :  8.P.  Carlow  County  pe- 
tition, Nowlan*s  case,  1  K.  &  O.460. 

Want  of  proof  of  the  questions  being  put  to  the 
voter  will  not  prevent  his  being  objected  to.  Mon- 
mouth petition,  PaXmei*  s  case,  1  K.  &0.  411. 

A  voter  may  be  examined  to  invalidate  his  own 
vote.  A  voter  subletting  his  premises  and  ceasing 
to  occupy,  loses  his  right  to  vote.  Kingston-upon- 
Hull  petition,  Jarretfs  case.  Ibid,  429. 

A  temporary  possession  given  to  a  landlord  by 
way  of  attornment,  is  not  such  a  suspension  of  the 
tenancy  as  to  disturb  the  right  of  the  tenant  to  vote. 
Ennis  petition,  Cusaek*s  case,  Ibid.  437. 

A  voter,  subsequent  to  registration,  conveyed  the 
land  for  which  he  had  been  registered  to  trustees,  in 
trust,  amongst  other  things,  for  himself  for  life,  and 
voted  without  being  re-registered.  Vote  held  good. 
Kinsah  petition,  Donovan's  case,  1  F.  &  F.  840. 

The  distance  of  seven  miles  prescribed  by  the  Re- 
form Act,  is  to  be  measured  in  a  straight  line,  and 
not  by  the  nearest  public  way.  Yoaghal  petiHom, 
Johnson's  ease.  Ibid.  395. 

A  party  impugning  the  vote,  must  prove  insuffi- 
ciency of  value.  Taunton  petition,  Sa»ary*s  ease,  I 
F.&F.300. 

A  vote  registered  in  respect  of  two  rights,  ob- 
jected to  on  both  accounts,  and  not  proved  to  be  dis- 
qualified on  both,  was  retained.  Ibid.  HarweWs 
ease,  301. 

An  affidavit  of  registry  is  not  invalid  for  omitting  to 
state  that  the  qualification  of  a  householder  is  of  the 
yearly  value  of  lOL  Dublin  petition,  Bromgh«nn*s 
case.  Ibid.  623. 

A  clerical  error  in  the  poll  was  allowed  to  be  rec- 
tified.   Reading  petition.  Hairs  case,  Ibid.  333. 


It  was  preeumedfln  favour  of  tlie  manifrst  inten- 
tion of  a  voter,  that  the  original  entry  on  tlie  poD 
was  a  clerical  error.     Ibid.  CItfes  ease,  356. 

The  same  presumption  made,  although  the  shot 
was  not  discovered  l^  the  voter  himadl  /WdL  Car- 
derey^s  case,  53S. 

Non-payment  of  a  rate  lor  lighting  the  tawm  of 
Youghal,  under  the  Genenl  Act  of  the  9  Gca  4, 
G.  82,  the  non-payment  of  a  municipal  ceas.  Youg- 
hal petition,  Planaghan's  case,  1  K.  3(  0. 448. 

The  pipe-water  rent  of  the  city  of  DoIxUb  is  a 
municipal  tax.  IhMinpeiitioH,  Cclenun't  oue,  I 
F.&F.  141  ;  but  see,  contr^  Auk's  «««,  632. 

Non-payment  of  the  pipe- water  tex,  thoiq^  not 
demanded  or  refkued  to  be  paid,  diaqiiaiifies  a  votes. 
Ibid.  146. 

Non-payment  of  the  pipe- water  rent  by  the  oecu- 
pier  of  a  shop,  part  of  a  house  charged  wiA  it,  the 
landlord  living  on  the  premises,  does  not  disqnalify 
the  occupier  of  the  shop.  DubKm  petmost,  KeUeifj 
tase,  148. 

A  registered  voter  not  named  in  the  paving  rate, 
held  not  to  be  liable  to  pay  the  rate.  Ibid.  Onmtbj^s 
ease,  639. 

A  rate  made  by  an  inspector,  on  an  assessment 
made  by  commissioners  under  a  local  act,  held  to 
be  a  good  rate,  though  the  assessment  and  the  mbt 
'were  dirked  in  the  act  to  be  made  by  the  same 
authority.  Ibid.  638. 

A  rete  directed  to  be  made  by  the  miniater,  diareh- 
wardens  and  inhabitants  of  a  parish,  need  not  be 
signed  by  the  minister.    Ibid.  Caoauagh's  ease^  1 70. 

A  demand  and  refhsal  to  pay  is  not  necessary,  in 
order  to  disqualify  a  voter  for  non-payment  of  the 
paving  rate.    Ibid.  Walsh's  case,  126. 

Under  the  48  Geo.  3,  c.  140,  (General  Act,)  the 
assessments  to  the  watch  tax  must  receive  the  sanc- 
tion of  the  divisional  Justices.  Ibid.  Noudand's  ease, 
138. 

The  non-payment  of  a  rate  due  and  payable  fbr 
the  entire  year,  but  directed  to  be  levied  half-yeariy, 
will  not  disqualify  a  voter  if  he  does  not  owe  more 
than  the  arrean  of  one-half  year.  Ibid.  Ward's  cast, 
129. 

The  occupier  of  a  shop  is  personally  liable  to  dis- 
charge the  paving  rate.  Ibid.  Ample' srmt^  130. 

When  an  act  of  parliament  enables  dififeient  valoa^ 
tions  to  be  taken  in  making  a  rate,  but  direeto  them 
to  be  taken  in  a  certain  order  (the  second  in  defiiuk 
of  the  existence  of  the  first,  the  third  in  default  of 
the  existence  of  the  first  and  second,  and  so  on,)  a 
rate  made  upon  a  valuation  taken  out  of  the  order 
directed,  is  fllegaL  Ibid.  131. 

The  grand  jury  cess  is  a  personal  change  upon  (be 
solvent  inhabitanto  of  houses.  Ibid,  Martins  eats, 
170. 

Occupiers  of  parts  of  houses  charged  with  the  pipe- 
water  rent  are  disqualified,  in  case  the  rent  on  the 
house  is  in  arrear.  Ibid.  Byrne's  ease,  148. 

If  a  party  chaiged  with  the  grand  jury  cess  is 
returned  upon  the  list  of  insolvente  by  the  collector, 
he  is  discharged  of  the  arrears  due  in  the  tenn  to 
which  the  list  of  the  collector  relates.  Ibid.  Bradt^s 
case,  172. 

The  insolvent  arrears  of  the  grand  jury  cess,  must 
be  reapplotted  in  order  to  be  due  and  payable.  Ibid. 
Coynes  case^  17^. 
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A  re-appMntment  of  axTean  of  the  grand  jury 
cess  made  Vy  a  collector,  held  to  be  sufficient  to 
render  a  voter  liable  to  their  payment  JbkL  AT'  Cruire** 
ease,  175. 

3y  the  47  Geo.  8»  c.  109,  (local  and  personal  act,) 
certain  commissioners  are  directed  to  be  i^ppointed 
imder  the  hand  and  seal  of  the  Lord  Lieutenant  of 
Ireland :  it  was  held,  that  a  rate  made  by  commis- 
uoners  not  appointed  under  hand  and  seal  should 
not  be  impugned  on  account  of  any  defect  in  their 
appointment     Ibid.    GaUaghan^t  ciue,  121. 

An  assessment  charging  real  property  as  well  as 
the  person  of  the  rate  payer,  held  to  be  valid, 
though  not  made  by  deed  or  under  the  hands  and 
seals  of  the  commissioners  authorised  to  make  it 
(47  Geo.  8,  c  109,  s.  IS).  Ibid.  125. 

A  vote  having  been  rejected  at  ihepoU,  on  a  ground 
which  was  abimdoned  by  the  petitioner  at  the  trial 
of  the  petition,  was  struck  off  on  another  ground,  of 
which  notice  had  been  given  to  the  sitting  member, 
either  by  the  lists  or  otherwise.  Kimak  petition, 
McCarthy's  ctue,  1 F.  &  F.  336. 

Where  theie  was  a  mistake  in  the  affidavit,  arising 
from  a  clerical  error  of  the  barrister,  the  vote  was 
held  good.    Ibid.  Barry* t  ease,  338. 

The  omission  of  the  signature  of  the  clerk  of  the 
peace  to  the  certificate  of  a  voter,  was  held  not  to 
nSket  the  right  of  the  voter  to  poll,  upon  his  affidavit 
Ibid.  Gnffith*g  aue,  339. 

After  a  vote  is  recorded,  the  returning  officer  will 
not  be  permitted  to  alter  the  poll,  the  vote  having  been 
distinctly  given  for  the  candidate  in  whose  &vour 
it  was  reoOTded.  Monmouth  petition,  Llewellyn't  ease, 
1K.&0.413. 

A  misdescription  in  the  register  of  the  locality  of 
the  qualification,  held  not  to  prevent  the  voter  being 
polled.   Ibid.  fVebeter'ecatetil^i. 

Categorical  reply  to  the  questions  of  the  returning 
officer  not  required.  Ibid. 

A  person,  who  has  registered  as  a  voter  for  mem- 
bers of  parliament  for  a  county,  as  renting  50L  a 
year  and  upwards,  is  not  entitled  to  vote,  if  between 
the  registration  and  the  election  he  gives  up  that 
property,  even  though  he  rents,  instead  of  it  other 
property  at  a  greater  rent,  and  conung  equally  within 
the  description  contained  in  the  register.  To  entitle 
him  to  vote,  the  identity  of  the  qualification  must 
continue. 

A  rented  a  house  and  premises  at  Turnham  Green, 
at  more  than  50^.  a  year,  and  for  this  he  was  regis- 
tered as  a  voter  for  Middlesex,  the  register  stating 
the  qualification  to  be  50^.  per  annum  and  upwards, 
at  Turnham  Green.  Between  the  registration  snd 
the  election,  A  gave  up  this  house,  and  took,  at  a 
higher  rent,  another  house,  which  was  also  situate 
at  Turnham  Green : — Held,  that  he  had  no  right  to 
vote  at  the  election. 

If  a  person  knew,  that  at  the  time  of  polling  he 
gave  a  false  answer  as  to  his  having  the  same  quali- 
fication as  at  the  time  of  registration,  it  would  be  no 
defence  to  an  indictment  for  that  offisnce,  that  he 
acted  under  the  advice  of  an  electioneering  com- 
mittee ;  but,  if  possessing  property  of  equid  value 
with  that  for  which  he  was  registered,  he  acted  bond 
JUe,  emi  under  an  impreesion  that  he  was  entitled  to 
vote,  he  ought  to  be  acquitted.  Regina  v.  Dodsworth, 
8C.&P.218;  2M.8cR.72. 


Conclusive  evidence  is  necessary  to  disfranchise  a 
voter.  Reading  petition,  Fife's  ease,  and  IIoltott*s  ease, 
1  F.  &  F.  547,  548  :  s.  p.  Woodstock  peHtion,  Butler's 
case,  Ibid.  ^=4^. 

Conclusive  evidence  necessary  to  disqualify  a 
voter.     Ibid.  Baldwin's  case,  Ibid.  550. 

A  mistake  in  naming  a  voter  on  the  register  is  no 
disqualification.  Canterbury  petition,  Brown*s  ease, 
1  K.  &  0. 322. 

An  inhabitant  burgess  must  fulfil  the  conditions 
under  which  he  could  vote  previous  to  the  passing 
of  the  Reform  Act  Monmouth  petition,  Adamses  case, 
Ibid,  416. 

*'  Inhabitant  burgess"  held  to  mean  inhabitancy 
within  the  limits  of  the  borough.    Ibid.  419. 

Votes  of  ringers  held  good.  Mvesham  petition. 
Heritage's  case,  1  F.  &  F.  534. 

A  voter  may  correct  himself  at  any  time  before 
the  recording  of  his  vote  is  completed.  StirUngshira 
petition,  Bou^scase,  Ibid.  6^%, 

The  vote  of  a  person  employed  as  a  messenger 
during  an  election*  held  bad.  Evesliam  petition,  JuS' 
tin's  case.  Ibid.  52^. 

A  misnomer  of  the  voter  in  his  lesse  will  not  pre- 
vent an  objection  to  his  qualification  being  consi- 
dered. Carhw  County  petition,  Horakan's  case,  1  K. 
&  0. 467. 

It  is  not  necessary  that  proceedings  at  law  should 
be  taken  against  a  freeman,  in  order  to  be  entitled 
to  question  before  a  conmiittee  his  right  to  vote. 
Youghalpetition,  Pollock's  case,  1  F.  &  F.  412. 

Right  of  freemen  of  the  borough  of  Youghal  to 
vote  at  elections.     Ibid.  418. 

Right  of  the  children  of  freemen  under  the  new 
charter  of  the  borough  of  Maiden.  Maiden  petition, 
Ambler's  case,  1 F.  &  F.  648. 

The  discharge  of  an  insolvent  is  not  necessary  in 
order  to  give  effect  to  the  assignment  to  his  provi- 
sional assignee.  Dublin  petition,  Jones's  case.  Ibid. 
163. 

Where  a  voter  laid  a  wager  on  the  result  of  the 
election,  but  it  did  not  appear  that  it  had  been  done 
with  a  corrupt  motive,  his  vote  was  allowed.  Youg' 
hal  petition.  Brown's  case,  1  F.  &  F.  404. 

Insolvency  subsequent  to  registration  disqualifies 
a  leaseholder  from  voting  for  a  county,  although  he 
remains  in  possession,  and  the  assignee  has  not  in 
4ny  way  interfered.  Carlow  County  petition,  Ryan's 
case,  Ibid.  75. 

A  freeman  had  resided  at  Liverpool  for  a  year 
previous  to  the  election,  but  had  retained  lodgings 
in  Kinsale  during  the  whole  time :  vote  held  good. 
Kinsale  petition,  Wade's  case,  Ibid.  334. 

The  vote  of  a  deputy  mayor  held  bad,  although, 
subsequenUy  to  the  election,  he  had  refused  to  re- 
ceive his  salary.  Ipswich  petitUmf  Lawrance's  case,  1 
F.  &  F.  292. 

It  is  no  objection  to  a  voter  that  his  name  has 
been  struck  off  the  poll  by  a  former  committee. 
Longford  County  petition^  Reynolds's  case,  Ibid. 
257. 

The  receipt  of  parochial  relief  between  the  31st 
day  of  July  and  the  period  of  election  is  a  disquali- 
fication.    Ipswich  petition,  Sharman's  ease,  Ibid.  284. 

The  receipt  of  parochial  relief  after  the  register 
has  been  out,  is  no  disqualification  of  a  voter.  Ips" 
wich  petition.  Wade's  ease,  1  K.  &  0. 386. 
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The  f«eei^  of  ptfoeUil  reUef,  tubseqiieiit  to  re- 
gjotraticwy  dotroyi  the  TOte.  B^^d  petUum,  Har- 
Hm^scMt,  1  P.  &  F.  440. 

When  a  voter  is  entered  on  the  register  for  two 
rf^ts,  end  on  die  poll  only  for  one,  he  must  support 
the  one  on  the  polL     IbitL  Barkam*s  ease,  441. 

Proof  9(  M.  retainer  held  sufficient  to  destroy  the 
rote  &f  an  aitontj.    Ibid.  Hawkln*s  ease,  4^9. 

A  freeman  must  he  registered  six  months  before 
he  can  vote*  Youghal  petition,  Power's  case,  1  K.  & 
0.44«. 

Beto^  employed  In  erecting  the  hustings  is  not  a 
diaqualfficatjon  to  vote.    Ipswich  petition,   Page*s 

eear ,  1 IL  ft  0. 587. 

The  vote  of  a  messenger  held  had,  although  it 
wm  his  ordinary  calling.  Eoesham  petition,  George* s 
emte,  Ibid.  627. 

A  vote  oi  a  carrier  who  was  hired,  but  employed 
•  depoty,  held  had.  Ibid.  Paine' s  ease,  527. 

An  honorary  freeman,  elected  in  1824,  but  not 
ewom  till  September,  1882,  was  held  entitled  to 
vote.    Xinsale  petition,   Warren's  ease,  1  F.  &  F. 

The  vote  of  a  mail  guard  held  good.  Ibid.  But- 
tot's  rau,B6\. 

The  vote  of  an  occasional  tide  waiter  held  good. 
Pwi^er's  ease.  Ibid. 

The  vote  of  the  deputy  fii  the  sheriff  held  to  be 
food,  though  he  was  paid  for  his  services.  Dublin 
petUlon,  Htanley's  ease,  1  F.  &  F.  201. 

Ilie  vote  oi  the  dq>uty  clerk  of  the  neace,  who 
was  paid  for  his  service  at  the  election,  held  to  be 
good.    Ibid. 

A  voter  holding  the  place  of  patrol  constable 
under  the  police  establithment  of  Dublin,  held  not  to 
he  entitled  to  vote.     Ibid.  Shield's  ease. 

The  secretary  of  the  magistrates  of  the  police 
office  held  to  be  entitled  to  vote.  Ibid.  Pemberton's 
ease,  202. 

The  pay  clerk  of  the  police  establishment  held 
not  to  be  entitled  to  vote.  Ibid.  Whitesides^  case, 
202. 

A  licensed  dealer  in  stamps  held  not  to  be  dis- 
qualified to  vote.     IbiiL  Laey's  ease,  198. 

A  letter  carrier  held  to  be  disqualified  to  vote 
under  the  48  Qeo.  8,  c.  25.  Ibid.  Armstrongs  ease, 
198. 

An  attorney  who  acted  as  an  inspector  at  a  booth, 
and  previous  to  his  being  employed  declared  his 
expectation  of  being  paid,  £squalified.  Ibid,  NewelFs 
ease,  200. 

But  the  vote  of  a  party  who  was  proved  to  have 
merely  acted  as  tlie  inspector  at  a  booth,  retained 
on  the  poll.    Ibid. 

An  insolvent  leaseholder  is  disqualified  by  his 
insolvency  to  vote,  though  he  has  not  been  disturbed 
from  the  time  of  the  happening  of  his  insolvency  to 
the  time  of  his  being  polled  in  the  possession  of  his 
disqualification.    Ibid,  Downe'sease,l6S. 

An  insolvent  householder  who  has  not  been  dis- 
turbed in  the  possession  of  his  qualification,  on  ac- 
count of  his  insolvency,  is  entitled  to  vote.  Ibid, 
ilowland's  ease,  158. 

To  disqualify  an  insolvent  householder,  the  sur- 
render or  a  beneficial  interest  in  the  premises  in 
respect  of  which  he  is  registered,  must  be  proved. 
Ibid.  Cowan's  ease,  168. 


A  freeman  must  be  registered  six  months  befoce 
he  is  entitled  to  vote.     IMd.  Masmsets  ease,  627. 

A  voter  registered  for  a  qualification  that  he  had 
parted  with  before  he  voted,  and  also  for  another 
qualification,  held  not  to  lose  lus  vote  if  he  retains  a 
good  qualification,  though  he  polled  in  respect  of 
die  qualification  he  had  lost  IHd.  Keogh's  earn, 
630. 

The  infancy  of  a  voter,  not  made  an  objeedon 
before  the  revising  barister,  will  not  invalidate  die 
vote.     Monmouth  petition,  HaWs  ease,  1  K.  &  0. 415. 

A  bet  upon  the  result  of  the  election  does  not  in- 
validate a  vote,  the  vote  being  uninfluenced  by  it 
Ibid.  Scrieen'sease,  416. 

The  three  questions  must  be  put  in  the  very  words 
of  the  act  Canterbury  petition,  Jacob's  ease,  1  K.  & 
0.826. 

A  mistake  in  spelling  is  no  disqnalificaticm,  sl- 
though  not  idem  sonans.  Ibid.  Biiiyeard's  ease,9N : 
a.  p.  Stedwiek's  case,  Ibid.  325. 

A  vote  actually  on  the  poll  cannot  be  objected  to 
as  a  tendered  vote.  Ibid.  RadcUge's  ease,  1  K.  &  O. 
827. 

Unless  the  three  questions  enjoined  by  the  58tfa 
section  of  the  Reform  Act  are  put  to  the  voter  at  the 
poll,  his  vote  cannot  be  rejected.  Ibid.  MusaCs  ease, 
823 :  8.  p.  James's  case,  Ibid.  827 ;  Barker's  ease.  Ibid. 
825. 

The  principle  of  BHgh's  ease  extended  to  cases 
where  die  voter's  residence  was  too  distant  lUd. 
Prinquer's  ease,  1  K.  &  O.  324. 

Case  of  an  alien.  Reading  petition,  De  Barthe*s  ease, 
IF.&F.  658.    ■ 

The  second  son  of  a  freeman  is  not  entided  to  his 
freedom  after  the  death  of  his  elder  brother,  who 
died  after  the  father.  Youghal  petition.  Smith's  easSg 
Ibid.  618. 

The  receipt  of  parochial  relief  between  the  Slst 
day  of  July  and  the  period  of  election  is  a  disquali- 
fication to  vote.  Canterbury  petition^  BtHs^s  case,  1  £. 
&  0.816. 

Payment  to  a  voter's  wife  by  the  parish,  if  the 
parties  agree  to  treat  it  as  a  debt,  is  not  a  disquali- 
fication.    Ibid.  Newlngton'*s  ease,  320. 

The  vote  of  a  constable  employed  to  keep  the  peace 
during  the  election,  held  bad.  Ipswich  petition^ 
Beard's  case,  1  F.  &  F.  293. 

Non-residence  within  seven  miles  is  not  an  objec- 
tion to  the  registration  of  a  bumss,  but  to  his  voting. 
Ennis petition.  Broom's  case,  1  &.  &  0. 485. 

As  to  disqualification  upon  account  of  bong  a 
stamp  distributor,  see  Ibid.  TrousdelVs  case,  436. 

Corporation  officers  employed  at  an  election,  and 
paid  out  of  public  funds  for  their  services,  are  not 
disqualified  from  voting.  Ipswich petiiioin,ca»erf Cost 
and  others.  Ibid.  i94i. 

(H)  Evidence. 

The  declarations  of  a  voter  will  be  reoeived  in 
evidence  against  the  sitting  member,  although  they 
related  to  die  tide  to  land^  and  there  had  been  no 
notice  to  produce  title  deeda.  Carhw  County  petition, 
Nowland'scase,  1  F.  &  F.  72. 

The  commissioners  ought  to  refer  to  the  poll-books 
in  the  case  of  each  voter.  Dublin  petition,  Qma's 
ease,  1F.&F.186. 
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An  affidavit  of  registry  ia  only  reoeivable  in  the 
case  of  the  deponent  therein.  EnnispetUhn,  M^Conay  *t 
cote,  1  K.  &  0. 434. 

As  to  what  evidence  is  sufficient  to  identify  a  voter 
as  the  person  directed  to  be  struck  off  the  register 
by  the  Speaker's  warrant,  see  Carlow  County  petitiont 
Bymg's  case,  1  F.  &  F.  52 ;  and  KelUy's  cau,  Ibid. 
56. 

Proof  that  the  three  questions  were  pat  at  the  poll 
required.  Evetkam  peiUioHi  Brotherten't  ea«e,  1  F.  & 
F.  529. 

Proof  of  poll-book.  Bedford  petiUon,  Ibid,  4S0, 

The  poll- books  of  a  former  election  are  admissible 
when  produced  from  the  proper  depository,  without 
rigid  proof  of  sa&  custody.  Carlow  County  petition, 
Coady^t  ease,  Ibid,  44. 

And  the  poll-books  of  the  borough  of  Ennis,  pro- 
duced by  ue  clerk  of  the  peace  of  the  county  of 
Clare,  were  received.  Ennis  petition,  1 K.  &  0. 482 : 
8.P.  Tralee  petition,  1  F.&F.  322  {  Be\fatt  petition. 
Ibid,  599 1  Cariow  Borough  petition,  Ihid,  606. 

So  the  poll-books  were  permitted  to-  be  produced 
by  a  party  who  had  acted  at  the  election  as  deputy 
of  a  clerk  of  the  peace,  deceased  since  the  election. 
WiekUno  County  petUion,  1  F.  &  F.  612. 

But  the  poll-books  of  a  former  election  were  re- 
jected in  the  Roxburgh  petiHon,  Ibid,  474. 

So  also  were  the  canvass  books.     Ibid, 

The  poll-books  left  by  a  poll  clerk  in  a  pantry  to 
which  others  of  the  fiunily  had  access,  were  admitted, 
on  proof  that  there  had  been  no  alteration,  although 
the  other  members  of  his  £unily  were  not  examined. 
Cork  County  petition,  1  K.  &  0. 394. 

Proof  of  the  poll-books  of  the  returning  officer  of 
Monmouth  is  sufficient,  without  the  evidence  of  the 
officers  before  whom  the  poll  of  the  contributory 
boroughs  of  Newport  and  Usk  was  taken.  Monmouth 
petUion,  Ibid,  ^10. 

As  to  secondary  evidence  of  lost  poll-books,  see 
'  Longford  County  petiiion,  Meynolds^e  cote,  1  F.  &  F« 
259. 

The  printed  list  of  voters  made  out  by  the  clerk 
of  the  peace  is  not  conclusive  of  the  £ftct8  stated  in  it 
DubUn  petition,  ColUne't  case.  Ibid.  211. 

The  books  of  a  collector  muat  be  put  in  with  the 
evidence  of  the  person  producing  them.  Ibid,  NoW' 
ian^s  case,  Ibid.  141. 

And  the  books  of  a  collector  who  was  not  examined 
were  not  permitted  to  be  put  in  evidence.  Ibid. 
Doherty's  case.  Ibid.  137. 

Extracts  from  the  journals  of  the  House  may  be 
given  in  evidence.  Monmouth  petition,  Adam*s  ease, 
1 K.  &  0. 417. 

The  affidavit  of  a  voter  not  being  produced,  the 
printed  list  of  voters  made  out  by  Sie  clerk  of  the 
peace  were  permitted  to  be  referred  to.  Dublin  peti- 
tion^  Caoanah's  case,  1  F.  &  F.  210.  ' 

As  to  what  is  sufficient  proof  that  a  voter  had  be- 
come bankrupt,  see  Bedford  petition,  Pickering''s  case, 
Ibid.  ^6, 

A  certificate,  which  was  itself  dated,  but  did  not 
contain  any  reference  to  the  date  of  the  registration, 
was  held  good.  Tralee  peiitson,  Breen^s  ease.  Ibid, 
322. 

If  there  is  only  one  entry  in  the  register,  an  entry 
on  the  poll  not  corresponding  with  the  register  may 
be  explained.  Be^ord  petition,  Robinson'^s  case,  Ibid. 
443. 

DiossT,  1835—1840. 


Proof  of  dgnatores  to  a  rate  is  not  necessary. 
Shqftosbury  petition,  Warreris  case,  1  F.  &  F.  370. 

The  evidence  of  the  proc^dings  of  a  former 
electbn  were  rejected  in  |iie  Roxburgh  petition.  Ibid. 
474. 

An  affidavit  of  two  deponents  omitting  to  state  in 
the  jurat  that  both  were  sworn,  and  tiiat  the  magis- 
trate who  administered  the  oath  had  authority  to  do 
so,  is  defective.     DubUn  petition,  1  F.  &  F.  90. 

The  reasons  of  the  eommissioners  for  rejecting 
certain  evidence,  cannot  be  read,  without  readLng  the 
evidence  connected  with  them.  Ibid,  Walsh*  s  case, 
128. 

A  second  argument  upon  the  illegality  of  the 
paving  rate  was  permitted.    Ibid. 

Parol  evidence  was  permitted  to  be  given  to  sup- 
ply the  defects  of  the  jurat  of  an  affidavit.  Dublin 
peHtion,lV.8iF.9Z. 

Evidence  cannot  be  given  of  what  is  said  to  a 
voter  out  of  a  candidate's  hearing,  by  a  person  ac- 
companying that  candidate  on  his  canvass ;  but  evi- 
dence may  be  given  of  what  is  said  by  such  a  person 
in  the  candidate's  hearing.*  Ipswich  petition,  Hearts 
case,  1  K.  &  0. 341. 

In  order  to  prove  agency,  evidence  may  be  g^ven 
of  the  existence  of  a  committee,  although  the  eon« 
nexion  of  tiiat  committee  with  the  sitting  member 
has  not  been  previously  proved.     Ibid.  842. 

What  acts  are  sufficient  to  establish  nprimd  facie 
case  of  agency.  Ibid.  Cookers  case,  1  K.  &  O.  348 : 
«.  P.  Daeent*s  ease.  Ibid.  345. 

Evidence  may  be  received  to  prove  that  a  witness 
has  been  improperly  detained,  although  a  decision 
has  been  come  to  by  the  committee  on  the  ehargCf 
in  support  of  which  that  witness  was  originally  pro- 
posed to  have  been  called.  Ipswich  petition,  1  aI.  & 
0. 359. 

A  voter  may  not  be  called  in  support  of  his  own 
vote ;  but  his  evidence  respecting  his  own  vote,  given 
in  another  case,  upon  a  cross-examination,  may  be 
read.    Enims  petitUm,  Gregg's  ease,  IbkLSS, 

A  voter  may  be  examined  against  his  own  voteu 
Ksngston-upon-HuU  petition,  Binnington**  ease.  Ibid. 
427. 

A  voter's  declaxation  against  his  own  vote  is  ad- 
missible. EnmepeHiion,  aLoughUn's  case,  Ibid,  485. 

The  declaration  of  a  voter  as  to  a  bribe  is  admissi- 
ble, whether  made  before,  during,  or  after  the  elec- 
tion.   Ipswich  petition,  Round's  ease,  Ibid.  887. 

After  a  case  of  brib^  has  been  determined  upon 
by  a  committee,  it  may  be  reopened  on  evidence 
which  had  not  been  brought  forward  on  the  preoed" 
ing  occasion.     Ipswich  petition.  Ibid.  361. 

A  letter  of  a  bailie  to  the  sheriff,  undertaking  to 
preserve  the  peace  of  a  town  during  an  election,  was 
rejected.    Roxburgh  petition,  1  F.  &  F.  478. 

The  committee  allowed  parol  evidence  to  be  gri^en 
to  explain  a  rate.  Devizes  petition,  SmaUbone*scase, 
Ibid.  455. 

Evidence  to  contradict  the  description  of  a  voter 
on  the  poll-book,  will  not  be  allowed.  Carlow  County 
petition,  KeUy's  case.  Ibid,  58. 

The  evidence  of  a  person  who  had  subscribed  to 
the  expense  of  a  petition,  and  was  to  receive  his 
subscription  back  if  the  petition  was  successful,  was 
held  inadmissible.  fValsall  peHtion,  ScotVs  case, 
Ibid.S6l. 

A  witness  may  be  examined,  although  he  has 
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subscribed  to  the  expenses  of  the  petition.  Ymighal 
petition,  Davids  com,  1  F.  &  F.  412. 

A  witness  may  be  examined  upon  the  transactions 
of  a  previous  election.  KingsUm^upom'HuU  peHtiom, 
Widdufs  case,  1  K.  &  O.  427. 

A  surety  of  the  petitioners  is  not  admissible  as  a 
witness.     Ipnrich  petition^  Baxter's  eaee,  Ibid.  389. 

The  evidence  of  a  voter,  whose  vote  was  objected 
to  on  the  ground  of  having  made  a  bet,  was  rejected. 
Yougkal  petition.  Brown's  ease,  1 F.  &  F.  407. 

The  party  calling  a  witness  whose  evidence  he 
had  excepted  to,  when  tendered  by  his  opponent, 
on  account  of  his  having  come  into  the  room  dur- 
ing the  examination  of  other  witnesses,  accredits 
him  by  so  calling  him.  Dmblim  petition,  APMahon*e 
ease,  Ibid.  134. 

A  petitioner  who  had  not  entered  into  recogni- 
sances, but  who  had  retained  the  agent  for  the  peti- 
tion, was  examined  Tralee  petition,  Lean's  ease, 
380. 

An  overseer  who  had  given  a  receipt,  purporting 
on  the  face  of  it  to  be  for  the  June  rate,  was  sUowmI 
to  explain  that  it  was  meant  for  the  May  rate. 
Skoftesbury  petition,  GaUkonse's  case,  1  F.  &  F.  371. 

Case  in  which  a  revising  barrister  was  called  and 
sworn.     Ibid.  Meatyard's  eau,.  373. 

An  overseer,  who  in  passing  his  account  had 
charged  himself  with  having  received  the  whole 
rate,  was  not  allowed  to  explain  the  account  Ibid. 
Beibin's  case,  375. 

Case  in  which  a  commission  to  examine  witnesses 
in  Ireland  was  refused;  and  subsequently  it  was 
resolved  that  a  commission  should  issue.  tVestmeatk 
petition,  1  F.  &  F.  615 ;  and  see  Carlow  County  /leti- 
tfMNi,  IK. & 0.457,459. 

Representations  of  electors  suggesting  to  nugis- 
trates,  before  an  election,  measures  for  ti^e  purpose 
of  preventing  disturbance  at  a  coming  election, 
were  refused  to  be  received  in  evidence.  Boxbnrgk 
petition,  I  F.&F.  ^70. 

Resolutions  of  a  meeting  of  magistrates,  previous 
to  an  election,  were  reAised  to  be  received.  Ibid.  473. 

A  letter  written  to  the  Lord  Advocate  before  an 
Section,  was  reftised.     Ibid.  473. 

Notice  to  produce  a  deed  given  on  July  28th  for 
the  30th  of  July,  was  held  bad.  Carloto  Comnty  pe- 
tition, Cosgraoe's  case,  1  K.  &  0. 466. 

Notice  to  produce  a  deed,  served  on  the  1st  for  the 
Srd  of  August,  was  held  bad.  Ibid.  FarrelTs  ease, 
4oo. 

Notice  to  produce  a  deed  served  at  the  house  of 
die  voter,  on  the  voter's  brother,  held  sufficient. 
Ibid.  FenUm's  ease,  466. 
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PARTIES  TO  ACTIONS  AND  SUITS. 

1.  PARTIES  TO  ACTIONS. 

2.  PARTIES  TO  SUITS. 

(A)  Nbcbssiabt. 
^B)  Unnbcbssart. 

(C)  JOINDBR  OF. 

(D)  ObJBCTIOMS  AS  TO. 


1.  PARTIES  TO  ACTIONS. 

[See  Action.] 

An  attorney  is  liable,  in  an  actioa  of  trespsss,  fior 
arresting  a  party  at  the  suit  of  his  client,  where  the 
writ  is  afterwards  set  aside  for  irregularity.  CW- 
rington  v.  Lloyd,  7  Law  J.  Rep.  (x.a.)  aB.  196;  8 
Ad.&£.449;  3N.&P.442. 

Where  a  person  applying  to  be  employed  in  a 
public  office  deposits  with  Ske  head  of  the  office  a 
certificate  of  previous  good  character,  by  way  of  tes- 
timonial, and  on  his  ceasing  to  be  so  employed  such 
document  is  returned  to  him  by  the  head  of  the  office 
in  a  mutilated  state;  the  head  of  the  office  is  not 
priwUi/acie  responsible  for  the  mutilation.  Suppos- 
ing the  head  of  the  office  to  be  the  person  who  muti- 
lated the  document,  the  remedy  against  him  b  by 
action  on  the  case,  not  by  trespass.  Taylor  v.  Rossmt, 
1  M.  &  R.  490.  [Abinger] 

To  a  declaration  in  debt  for  arrears  of  rent,  stating, 
that  the  plaintiff  and  one  J  S,  deceased,  were  seised 
in  fee  and  demised  to  the  defendant  from  year  to 
year,  rendering  a  certain  rent  to  the  plaintiff  and  J 
S,  which  had  folien  into  arrear  since  the  death  of 
J  S ;  it  is  a  good  plea  on  general  demurrer,  that  the 
plaintiff  and  J  S  were  tenants  in  common.  Barasv. 
Cambridge,  1  M.  &  R.  539.  [Denman] 

In  an  action  for  work  and  labour  brought  against 
A,  B,  and  C,  jointly,  A  suffered  judgment  to  go  by 
default,  and  B  and  C  pleaded  non  assumpserunt : — 
Held,  that  on  this  plea  it  was  competent  to  B  and  C 
to  avail  themselves  of  the  defence,  that  too  many 
of  the  defendants  had  been  joined  in  the  action,  and 
that  if  they  succeeded  on  that  plea,  the  plsintiff 
must  foil  as  to  all  the  defendants,  notwithstanding 
that  A  had  admitted  the  joint  contract  on  the  record. 
Eliot  V.  Morgan,  7  C.  &  P.  334.  [Coleridge] 

By  an  agreement  under  seal,  three  persona  agreed 
to  purchase  a  mine,  and  bills  fw  2,000iL  were  to  .be 
paid  as  a  deposit,  and  it  was  stipulated  that  the  sum 
of  2,000/.  was  a  conditional  payment,  to  be  returned 
"  to  the  said  purchaser*'  should  the  property,  upon 
inspection  "  by  on  agent  to  be  sent  out  by  the 
purchasers,'*  prove  to  be  misrepresented  in  the  de- 
scription : — Held,  that  if  the  sum  of  2,000iL  was  re- 
coverable back,  it  must  be  by  all  the  three  purchasers 
bringing  an  action  of  covenant ;  and  that  one  of  them 
alone,  who  had  (under  a  subsequent  agreement  be- 
tween the  purchasers,  not  under  seal)  given  the  bills 
and  advanced  the  money  to  them  whoi  due,  could 
not  maintain  an  action  for  money  had  and  received. 
— Held,  also,  that  the  agent  to  be  sent  out  must  be  a 
person  distinct  from  the  purchasers,  and  not  me 
of  themselves ;  and  that  no  evidence  was  receivable  to 
ahew  that  the  vendor  assented  to  one  of  the  purchasers 
going  out  as  agent,  except  the  objection  had  been 
waived  by  some  instrument  under  seaL  EstgUA  v. 
Blundell,  8  C.  &  P.  332.  [Denman] 

A  sailor  who  had  lodged  for  some  weeks  at  a 
public-house,  and  also  received  advances  of  cash 
from  the  person  who  kept  it,  having  been  paid  his 
wages  in  the  presence  of  the  fother  of  the  publican, 
went  to  the  house  of  the  latter,  and  there,  after  drink- 
ing some  spirits,  became  intoxicated,  and  fell  asleep. 
The  fother  of  the  pubUcan,  in  his  son's  presence, 
desired  a  young  woman,  an  acquaintance  of  the 
sailor's,  to  take  the  money  out  of  his  pocket,  which 
she  did,  and  laid  it  on  the  table:  it  was  13/.  \7s,  6d. 
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The  publican  took  it  up,  and  laid  he  wonld  keep  it 
till  the  man  got  sober.  The  father  told  her  to  say, 
when  the  sailor  awoke,  that  his  money  waa  lost  The 
publican  said  she  had  better  be  there  in  the  morning 
when  he  settled  with  the  sailor.  When  he  awoke  and 
asked  for  his  money,  the  father  said  it  waa  all  right 
till  the  morning.  After  this,  by  desire  of  the  sailor, 
a  pound  in  siWer  was  given  to  the  yoimg  woman  out 
of  the  money,  and  the  next  morning,  on  his  applying 
for  the  remainder,  he  was  offered  2s.  and  some  copper 
for  the  balance,  after  deducting  what  he  owed  the 
publican : — Held,  that  a  joint  action  of  trespass  was 
maintainable  against  both  the  publican  and  his 
father,  and  that  the  sailor  waa  entitled  to  recover  the 
whole  amount  taken  from  him  without  any  other  de- 
duction than  that  of  the  pound  afterwards  given  to  the 
woman.  PeddeUy,  Rutier,  8  C.  &  P.  837.  [Denman] 

2.  PARTIES  TO  SUITS. 

(A)   NfCBaSABT. 

If  an  ejectment  bill  by  a  coparcener,  or  tenant  in 
common,  asks  for  the  delivery  of  the  title  deeds,  the 
other  co-tenants  are  necessary  parties ;  the  person 
in  whom  the  term  of  years  is  vested,  is  not  a  neces- 
sary party  to  •  a  suit  praying  that  the  defendant  at 
law,  in  ejectment,  may  be  restrained  from  setting  it 
up.  Brooks  V.  Burty  8  Law  J.  Rep.  (n.s.)  Ch.  43 ;  1 
Bea.  106. 

Where  a  trust  fund  has  been  wasted,  the  e»«tel  911a 
trust  cannot  proceed  against  the  surviving  trustees 
alone,  without  bring^g  before  the  Court  the  repre- 
sentatives of  deceased  parties,  who  were  trustees  at 
the  time  of  the  transaction  which  occasioned  the 
wasting  of  the  fund. 

^liere  A  and  B  were  entitled  in  equal  moieties  to 
a  trust  fund  which  had  been  wasted : — Held,  that  A 
waa  a  necessary  party  to  a  suit  by  B,  against  the 
tmstees,  for  the  recovery  of  B's  moiety,  although  in 
a  former  suit  for  carrying  the  trusts  into  execution,  a 
moiety  was  decreed  to  be  transferred  for  B's  benefit 

Where  a  party,  who  waa  entitled  to  a  moiety  of  a 
trust  fund,  assigned  that  moiety  to  trustees  on  her 
marriage,  and  the  fund  was  afterwards  wasted  by 
default  on  the  part  of  the  original  trustees : — Held, 
that  the  representatives  of  the  first  dying  tmstees  of 
the  second  settlement  were  not  necessary  parties  to 
a  suit  against  the  original  trustees,  in  which  the 
cestui  que  trust,  who  waa  absolutely  entitled  ander 
the  provisions  of  the  settlement,  was  plaantifE  Munch 
V.  Cockerellj  6  Law  J.  Rep.  (n.s.)  Ch.  9;  8  Sim.  219. 

When  a  bill  for  specific  performance  is  filed  by  a 
person  who  has  contracted  to  purchase  the  absolute 
legal  and  equitable  interest  in  a  mortgaged  estate  from 
the  supposed  owner  of  the  equity  of  redemption,  nei- 
ther the  mortgagee,  nor  a  person  who  claims  an  interest 
in  the  equity  of  redemption,  but  has  not  joined  in  the 
contract,  can  be  made  a  defendant;  and  the  circum- 
stance that  the  mortgagee  does  not  object  to  being 
made  a  party,  but  requires  the  sanction  of  the  per- 
son so  claiming  an  interest  in  the  equity  of  redemp- 
tion  before  joining  in  the  conveyance,  does  not  make 
that  person  a  proper  party.  Tasker  v.  Small,  7  Law 
J.  Rep.  (n.s.)  Ch.  19;  3  M.  &  Cr.  63;  overruling  b.c. 
5  Law  J.  Rep.  (n.s.)  Ch.  321 ;  6  Sim.  625. 

A  decree  having  been  made  to  set  aaide  a  sale,  and 
directing  a  reconveyance,  a  supplemental  bill  was 
filed  against  a  purchaser  pendente  lite  from  the  ori- 
ginal defendant :  he  being  then  dead,  hia  heir  and 


personal  representatives  were  held  to  be  proper  par- 
ties. 

Under  the  circumatancea,  the  heirs  and  peraonal 
repreaentativesof  a  deceased  defendant  were  held  to  be 
necessary  parties  to  a  supplemental  bill.  Tretfelyim 
V.  fVhite,  1  Bea.  588. 

Any  person  having  an  interest,  no  matter  how 
small,  in  the  taking  of  an  account,  may  be  properly 
made  a  party  to  a  bill  for  an  account.  Staith  v.  Farr, 
8  Law  J.  Rep.  (n.s.)  Ex.  £q.  46 ;  8  Y.  &  C.  328. 

A  aole  surviving  executrix,  who  was  beneficially 
interested  in  a  moiety  of  the  estate,  filed  a  bill  againat 
a  person  who  had  received  part  of  that  eatate,  and 
was  abroad:— Held,  that  the  repreaentative  of  the 
party  beneficially  interested  in  the  other  moiety 
must  be  before  the  Court  But  the  person  who  haa 
obtained  letters  of  administration  to  such  party  from 
the  Prerogative  Court,  will  be  considered  a  suffi- 
cient representative,  although  it  appears  that  the 
deceaaed  left  a  will,  which  haa  been  proved  in  a 
foreign  country.  Price  v.  Dewhurst,  6  Law  J.  Rep. 
(n.s.)  Ch.  226. 

A  bill  may  be  filed  by  a  few  shareholders  in  a 
joint-stock  company,  on  behalf  of  themaelvea  and 
all  other  shareholders,  where  its  object  is,  to  compel 
a  du^  in  which  all  the  proprietors  have  a  common 
interest 

Where  a  bill  brings  into  question  matters  in  which 
the  interests  of  the  proprietors  differ,  all  the  mem- 
bers of  the  company  must  be  parties  to  the  suit 
Moeatta  v.  IngHhy,  5  Law  J.  Rep.  (n.s.)  Ch.  145. 

The  Court  will  allow  some  of  the  partners  in  a  joint- 
stock  company  to  sue  on  behalf  of  themselves  and 
the  other  partners,  where  it  is  clearly  for  the  benefit 
of  the  absent  parties;  but  where  the  interests  of  the 
partners  may  be  adverse  in  the  suit,  they  must  all  be 
made  parties. 

A  bill  waa  filed  by  three  shareholders  in  a  joint- 
atock  company  againat  the  directors,  to  set  aside  an 
alleged  fraudulent  sale  of  the  property  of  the  com- 
pany, and  prayed  that  the  affiura  of  the  company 
might  he  wound  up  and  settled.- — Held,  that  all  the 
shareholders  ought  to  be  parties.  Evans  v.  Stokes, 
5  Law  J.  Rep.  (n.s.)  Ch.  129;  1  K.  24. 

A  and  B  borrowed  money  from  a  banking-house,  in 
which  A  was  a  partner,  and  deposited  with  the  house, 
as  a  security,  the  title-deeds  of  some  property  bought 
b^  A  and  B  jointly  on  a  building  speculation.  A 
died,  leaving  an  infant  heir-at-law : — Held,  that  to  a 
suit  by  the  surviving  partners  of  A  in  the  banking- 
house  againat  B  and  the  heir-at-law  of  A,  to  have  the 
mortgaged  property  sold,  and  their  debt  paid  out  of 
the  proceeds,  the  personal  representative  of  A  waa 
a  necessary  party.  Scholejteld  v.  HeqfieU,  5  Law 
J.  Rep.  (n.8.)  Ch.  218 ;  7  Sim.  667. 

A  bill,  having  for  ita  object,  with  other  things,  a 
general  administration  of  a  testator'a  estate,  can- 
not proceed  in  the  absence  of  the  personal  repre- 
sentatives, though  they  are  alleged  to  be  out  of  the 
juriadiction,  and  the  representative  of  a  deceaaed 
unpaid  residuary  legatee  is  also  a  necessary  party  to 
such  a  suit     Lowry  v.  Fulton,  9  Sim.  104. 

A  party  who  claimed  a  moiety  of  certain  free- 
hold estates,  aa  one  of  the  heirs-at-law  of  an  in- 
testate, filed  a  bill  against  the  intestate's  widow, 
who  had  entered  into  possession  of  the  estates, 
and  thereby  prayed  that  the  plaintiff  might  be 
declared  entiUed  to  one  moiety,  and  also  asked 
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for  an  aocount  of  the  rents  and  profits,  and  tliat  the 
defendant  might  deliver  up  the  title-deeds,  or  that 
she  might  he  restrained  from  setting  up  some  out- 
standing attendant  terms  of  years,  to  defeat  an 
aetion  of  ejectment,  hrought  bj  the  plaintiff  for  the 
recovery  of  a  moiety : — Held,  on  demurrer,  that  the 
person  in  whom  the  terms  of  years  were  vested  was 
not  a  necessary  party,  but  that  the  suit,  as  at  pre- 
sent constituted,  could  not  be  prosecuted  without 
making  the  person  who  was  entitled  to  the  other 
moiety  of  the  estates  a  party  to  the  suit  Brookt  v. 
Surtf  8  Law  J.  Rep.  (n.8.)  Ch.  43. 

To  a  common  bill  for  the  specific  performance  of 
a  contract  for  sale,  the  parties  to  the  contract  are 
the  only  necessary  parties.  fVood  v.  WhiUt  4  M.  & 
Cr.  460. 

In  a  contract  with  the  managing  directors  of  a 
mining  company,  for  the  sale  of  mines  to  them,  the 
purchase-money  was  agreed  to  be  paid  by  instal- 
ments ;  by  a  subsequent  agreement  the  vendor  ac- 
cepted the  security  of  the  estate,  as  his  only  means 
of  enforcing  payment  of  the  remaining  instalments. 
The  company  entered  into  possession  of  the  estate ; 
and  having,  by  working  Uie  mines,  rendered  the 
estate  an  insufficient  security  for  the  remaining  in- 
stalments, the  vendor  filed  a  bill,  seeking  among 
other  things,  in  addition  to  his  lien  on  such  part  of 
the  estates  as  remained  unworked,  to  recover  from 
the  company  the  value  of  the  minerals  which  they 
had  got  out  of  the  estate.  A  demurrer,  on  the 
ground  that  all  the  shareholders  of  the  company 
were  necessary  parties,  was  overruled ;  but  a  de- 
murrer, on  the  ground  that  the  persons  who  were 
directors  of  the  company  at  the  time  the  biU  was 
filed  were  not  before  the  Court,  was  allowed.  Ait" 
wood  V.  Burton,  9  Law  J.  Rep.  (m.s.)  Ch.  192. 

One  of  several  co-plaintiflb  mortgaged  his  interest 
and  became  insolvent,  pending  the  suit.  A  supple- 
mental bill  was  filed  by  the  other  co-plaintiff  against 
the  mor^^agee  and  the  provisional  assignees  alone : 
— Held,  that  the  defendants  in  the  original  suit, 
who  were  accounting  parties,  ought  also  to  have 
been  made  parties  to  the  supplemental  bilL  Feary 
V.  Stephenson,  I  Bea.  42. 

Two  of  the  residuary  legatees  of  a  testator  who 
died  in  India,  filed  a  bill  against  the  representative 
of  a  person  who  was  named  in  the  will  as  a  trustee 
and  executor,  but  never  consented  to  act,  but  who 
was  alleged  in  the  bill  to  have  in  some  mannnr 
acted  in  the  trusts.  One  of  the  persons  named  in 
the  will  as  executors,  had  proved  the  will  in  India, 
and  was  a  party  to  the  transactions,  by  which  the 
trust  fund  was  wasted ;  and  another  of  the  persons 
so  named,  proved  the  will  in  England,  but  both 
these  parties  were  out  of  the  jurisdiction.  The  bill 
prayed  for  a  general  account  of  the  testator's  per- 
MHial  estate,  and  for  the  appointment  of  new  trus- 
tees : — Held,  tiiat  the  suit  could  not  proceed  in  the 
absence  of  the  personal  representative  of  the  tes- 
tator ;  and  that  the  third  lesidaary  legatee  or  his 
personal  representative,  and  also  the  executor  who 
proved  in  India,  were  also  necessary  parties.  Lomrjf 
V.  Pmhon,  7  Law  J.  Rep.  (n.s.)  Ck  158 ;  9  Sim.  104. 

To  a  bill  seeking  performance  of  a  general  cove- 
nant to  charge  real  estates  with  a  sum  of  money  and 
an  annuity,  the  trustee  to  whom  the  money  was 
covenanted  to  be  paid,  and  the  equitable  incum- 
brancers on  the  covenantor's  real  estates,  are  necea- 


saxy  parties.    Patenom  t.  IFelZetiley,  6  Law  J.  Rep. 
(H.8.)Ch.l91. 

A  person  who  had  agreed  with  plaintiflfc  to  ad- 
vance the  expenses  of  the  suit  upon  condition  of 
sharing  the  benefits,  is  a  necessary  party.  Ckamtam 
V.  RiUy,  CP.C.  386. 

The  author  of  a  work  is  a  necessary  party  to  a 
biU,  by  the  purchaser  of  the  copyright,  to  reslzain 
its  innringement  if  it  has  not  been  regnlarty  as- 
signed to  him.     Coibmmy,  Dtmcombef  9  Sim.  lot. 

A  party  suing  for  a  share  of  an  intestate's  estate;, 
must  make  the  personal  representative  a  party,  and 
must  charge  that  there  is  a  surplus  of  the  intestate's 
estate  aiter  payment  of  all  debts  and  incumbrances. 
Stephens  v.  Frost,  2  Y.  &  C.  297. 

As  joint  mortgagees  are,  in  equity,  tenants  in 
common  of  the  mortgage,  the  representatives  of 
such  of  them  as  are  dead  are  necessary  parties  with 
the  survivor,  to  a  bUl  to  foreclose  or  redeem.  Fiekers 
v.  Cowell,  8  Law  J.  Rep.  (n.s.)  Ch.  871 ;  1  Bea.  529. 

To  a  bill  by  a  mortgagee  of  the  tolls  of  a  turn- 
pike road,  fertile  payment  out  of  the  tolls,  of  money 
due  to  hiitn  for  principal,  and  a  long  arrear  of  in- 
terest on  his  mortgage  of  the  tolls,  all  the  other 
mortgagees  of  the  tolls  are  neoessaiy  parties.  Md- 
iish  V.  Brooks,  9  Law  J.  Rep.  (H.a.)  Ch.  862. 

In  a  sait  by  lessee  of  tithes,  the  lessor  is  a  neces- 
sary party  if  tiie  lease  was  by  paroL  Foot  v.  Bessoni, 
8  Law  J.  Rep.  (n.s.)  Ex.  £q.  58 ;  3  Y.  ft  C.  820. 

The  proceeds  of  several  shipments  of  goods  had 
been  brought  into  court  in  an  interpleader  suit  by 
the  surviving  partners  of  a  firm  to  which  they  had 
been  remitt^  In  a  subsequent  suit  by  simie  of 
the  claimants  against  the  other  claimants  and  the 
surviving  partners,  a  demurrer  on  the  ground,  that 
the  representatives  of  the  deceased  partner  in  the 
firm  were  necessary  parties,  was  allowed.  Miller  r. 
Cramfford,  9  Law  J.  Rep.  (n.8.)  Ch.  195. 

A  person  contracted  to  sell  certain  real  estates* 
but  died  before  the  contracts  were  completed.  Some 
of  the  parties  beneficially  interested  in  the  proceeds 
of  those  estates  filed  a  bill  against  the  other  parties 
interested  in  such  proceeds,  and  against  the  intes- 
tate's administrator  and  heir-at-law,  alleging  that 
the  administrator  had  received  the  rents  of  the 
estates  contracted  to  be  sold,  and  had  cut  down  and 
sold  timber,  and  praying  for  accounts  of  the  rents 
and  timber-money  so  received,  and  that  snch  monies 
might  be  invested  for  the  benefit  of  the  parties  enti- 
tied  thereto : — ^Held,  that  the  purchasers,  being  in- 
terested in  those  estates,  were  necessary  parties  to 
the  suit,  and  a  demurrer  by  the  administrator,  for 
want  of  parties,  was  in  consequence  allowed :  but  a 
demurrer  for  want  of  equity  was  overruled.  LmmS' 
den  V.  Fraser,  6  Law  J.  Rep.  (n.8.)  Ch.  81 ;  7  Sim. 
555 ;  1  M.  &  Cr.  589. 

A  plaintiff  filed  his  biU  against  the  defendants, 
engineers,  complaining  of  the  large  quantity  of 
sm<dce  daily  issuing  out  of  a  chimney  b^onging  to 
the  defendanta,  and  connected  with  a  steam-engine, 
situate  on  the  defendants'  premises,  and  describing 
it  as  a  grievous  nuisance,  both  to  himself  as  well  as 
to  the  other  inhabitants  of  the  neighbourhood : — 
Held,  that  it  was  not  necessary  to  make  the  Attor- 
ney General  a  party  to  the  suit ;  and  that  the  words 
in  the  bill,  relating  to  the  smoke  being  a  public  nui- 
sance, might  be  considered  surplusage.  Sompso^  v. 
Smith,  7  Law  J.  Rep.  (n.8.)  Ch.  260 ;  8  Sim.  272. 
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Where  an  injury  is  done  to  the  public  generally 
by  a  nuisance,  and  to  persons  individually,  the  lat- 
ter may  maintain  a  bill,  without  making  the  Attor- 
ney General  a  party  thereto.  Spencer  ▼.  London  and 
Birmingham  Railway  Company y  7  Law  J.  Rep.  (n.s.) 
Ch.281;  8  Sim.  193. 

No  suit  for  the  administration  of  an  estate  can  be 
sustained  unless  a  personal  representative  of  the 
testator  or  intestate,  properly  constituted  in  this 
country,  be  made  a  party  to  it.  TyWr  v.  Bell,  6 
Law  J.  Rep.  (if.8.)  Ch.  169 ;  1  K.  826 ;  2  M.  &  Cr.  89. 

To  a  bUl  by  a  creditor  against  a  surety  for  his 
debt,  stating  that  he  had,  wi£  his  parol  consent,  re- 
leased the  principal  debtor  and  thereby  lost  his 
remedy  at  law  against  the  surety,  the  principal 
debtor  is  a  necessary  party.  Brooks  v.  Stuart,  8  Law 
J.  Rep.  (n.8.  )  Ch.  279 ;  1  Bea.  512. 

A  borrowed  of  the  plaintiff  a  sum  of  money,  which 
was  secured  by  the  joint  bill  of  A  and  B  his  surety; 
part  of  the  money  was  further  secured  by  the  joint 
and  several  bond  of  A  and  his  sureties,  B  and  C. 
A  afterwards  further  secured  it  by  an  assignment  of 
his  claims  against  a  partnership.  To  a  bill  by  the 
plaintiff  to  obtain  payment  from  that  partnership : 
— Held,  that  C  was  not  a  necessarv  party.  Jdtmt 
y.  Thompnn,  6  Law  J.  Rep.  (n.8.)  Ch.  109. 

The  assignor  of  a  judgment  is  a  necessary  party 
to  a  suit  by  the  assignee  respecting  it,  although  apower 
of  attorney  to  sue  is  contained  in  the  assignment. 
Partington  v.  Bailep,  6  Law  J.  Rep.  (m.8.)  Ck  179. 

Where  a  legacy  is  given  to  a  charity  corporation, 
upon  trusts  not  corresponding  with  those  upon 
which  the  corporation  held  their  genera]  property, 
the  Attorney  General  is  a  necessary  party  to  a  bUl 
to  recover  it  from  the  executors.  Corporaium  rftii4 
Sont  of  the  Clergy  v.  Mote,  9  Sim.  610. 

A  mortgagee  of  two  estates  filed  a  bill  against  the 
mortgagor  and  a  second  mortgagee  of  one,  praying 
a  foreclosure  of  that  only,  alleging  that  the  mort- 
gagor had  sold  the  other  to  a  purchaser  without 
notice: — Held,  that  such  purchaser  was  a  necessary 
party.    Payne  v.  Compton,  2  Y.  &  C.  45 7. 

The  Court  will  not  entertain  a  bill  by  a  husband 
to  recover  property  left  to  his  wife,  without  making 
her  a  party  to  the  suit,  although  the  amount  of  the 
property  may  be  under  2002.  Bailey  v.  Dennett,  S 
Y.  &  C.  459. 

In  a  suit  by  the  owner  of  shares  in  an  incorpo- 
rated public  company  to  restrain  an  action  for  calls, 
a  person  to  whom  he  has  sold  the  shares  since  the 
call,  is  a  necessary  party.  Mangle*  v.  Grand  ColUer 
Dock  Company,  9  Law  J.  Rep.  (n.b.)  Ch.  177. 

An  action  was  commenced  to  recover  the  sum 
due  on  a  policy  of  life  insurance,  against  the  sur- 
viving director  of  the  insurance  company,  who  exe- 
cuted the  policy.  The  defendant  died  pending  the 
action.  The  insurance  company  filed  their  bill  of 
interpleader  against  the  plaintiff  in  the  action,  and 
other  claimants  under  the  policy: — Held,  that  the 
personal  representative  of  the  deceased  defendant 
was  a  necessary  party.  Bignold  v.  Attdland,  9  Law 
J.  Rep.  (H.s.)  Ch.  266. 

In  a  suit  for  portions  of  younger  children,  raisable 
under  the  trusts  of  a  term,  the  trustee  to  whom  the 
term  had  been  assigned  (but  not  the  original  termors 
or  the  representative  of  the  survivor),  is  a  proper 
party.  Young  v.  Waterpark,  8  Law  J.  Rep.  (n.8.) 
Ch.  214. 


A  tenant  for  life  and  a  tenant  in  tail  joined  in  a 
mortgage  to  A,  and  afterwards  in  a  sale  to  another 
party.  The  tenant  for  life  died.  A  filed  a  bill  for 
foreclosure : — Held,  that  the  representatives  of  the 
tenant  for  life  were  necessary  parties.  ChaiUt  t. 
Gwynne,  6  Law  J.  Rep.  (n.s.)  Ch.  274. 

The  tenant  is  a  necessary  party  to  a  bill  to  re* 
strain  an  ejectment,  unless  the  landlord  has  been 
admitted  to  defend.     Poole  v.  Marth,  8  Sim.  528. 

Parties  entitled  to  an  aliquot  share  of  an  ascer- 
tained fund,  vested  in  trustees,  may  sue  the  trustees 
for  their  share,  without  making  the  ceetuit  que  truet 
of  the  other  shares  parties.  Hutchinson  v.  Townsend, 
6  Law  J.  Rep.  (n.b.)  Ch.  13 ;  2  K.  675. 

The  representatives  of  a  deceased  trustee  are  ne- 
cessary parties  to  a  bill  against  the  surviving  trus- 
tees. Wilson  V.  Broughton,  7  Law  J.  Rep.  (n.8.)  Ch. 
120. 

The  creditors  of  a  bankrupt  are  not  necessary 
parties  to  a  suit  by  the  official  assignee  for  recovery 
of  part  of  the  bankrupt's  estate. 

In  a  suit  by  an  assignee  against  the  representa- 
tives of  a  deceased  assignee  to  recover  unclaimed 
dividends,  neither  the  particular  creditors  entitled 
to  them  nor  the  Attorney  General  are  necessary 
parties.  Green  v.  fVeston,  7  Law  J.  Rep.  (n.8.)  Ch. 
67 ;  8  M.  &  Cr.  385. 

(B)  Unnecessary. 
[Smith  V.  Brooksbank,  3  Dig.  Law  J.  380 ;  7  Sim.  18.] 

Where  real  estates  belonging  to  a  charity  had 
been  improperly  sold,  the  Court  made  a  decree 
against  the  parties  who  had  in  their  hands  the  pro- 
ceeds of  the  sale,  without  requiring  the  persons  in 
whom  the  charity  estates  had  become  vested,  to  be 
made  parties  to  the  information.  Attorney  General 
V.  Kelly  9  Law  J.  Rep.  (n.8.)  Ch.  389 ;  2  Bea.  575. 

In  an  information  by  the  Attorney  General  to 
establish  and  regulate  a  charity,  the  mastership  of 
which  is  in  the  gift  of  the  Crown,  it  is  not  necessary 
for  the  Solicitor  General  to  be  made  a  party  defen- 
dant, for  the  purpose  of  defending  the  rights  of  the 
Crown  in  this  particular,  as  the  Attorney  General 
represents  them.  Attorney  General  v.  Crook,  5  Law 
J.  Rep.  (n.8.)  Ch.  239;  1IL121. 

The  bill  alleged,  that  M,  being  entitled  to  a  mining 
lease,  divided  it  into  100  shares,  of  which  the  plain- 
tiff became  entitled  to  two,  and  other  parties  to 
nineteen  shares ; — ^that  M,  with  the  concurrence  of 
the  other  parties,  to  whom  he  had  accounted,  but 
unknown  to  the  plaintiff,  sold  and  conveyed  the 
mining  lease  to  A,  B,  and  C,  for  forming  a  new 
company,  and  in  trust  for  new  shareholders,  and 
that  he  received  the  consideration  paid  by  A,  B,  and 
C,  one  half  in  money,  and  the  other  half  in  shares 
in  the  new  adventure,  and  which  shares  were  trans- 
ferable by  the  delivery  of  the  certificates.  The  bill 
stated,  that  M  still  possessed  shares  and  certificates, 
and  insisted  that  the  plaintiff  had  a  right  either  to 
adopt  or  reject  the  contract  with  A,  B,  and  C,  and 
either  to  receive  his  share  of  the  consideration  paid, 
or  to  have  his  original  two  lOOths  made  good,  out  of 
the  interest  then  possessed  by  M  in  the  new  adven- 
ture : — Held,  on  demurrer,  that  A,  B,  and  C,  and 
the  other  shareholders,  were  not  necessary  parties; 
but  the  bill  might  be  sustained  against  M  alone. 
Mare  v.  Malachy,  5  Law  J.  Rep.  (n.s.)  Ch.  345;  1 
M.  &  Cr.  559. 
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Inatnitby  a  dditorof  a  firm  against  die  snrri- 
for  of  die  partners  oomposing  die  firm  when  die 
ddyt  was  contracted,  in  which  the  former  alleged 
that  the  debt  had  been  satisfied  by  dealings  with  the 
anbaeqnent  partners: — Held,  that  they  coold  not 
be  made  defendants  for  the  purpose  of  obtaining 
a  disoorery  as  to  sach  dealings.  Jome9  t.  Mammd,  3 
Y.&C.S47. 

A  demised  to  B  (who  was  alleged  to  be  an  nncer- 
tificated  bankmpt)  a  whar^  with  die  nse  of  a  road 
in  common  with  the  oecnmera  of  adjoining  wharfs. 
C  obstmcted  the  road.  B  filed  a  lull  against  him 
to  restrain  the  nuisance: — Held,  that  neither  A  nor 
the  oocapiers  of  the  adjoining  whai&,  nor  the  assig- 
nees of  B,  were  necessary  parties  to  thebilL  SempU 
▼.  L§mdam  and  Bbmmgkam  Rtahotof  Compam^f  9  Sim. 
209. 

Toabill  by  a  party,  endded  to  a  share  of  a  legacy 
given  in  common,  the  co-legatees  are  not  neeessarr 
parties.  Brnghtm  ▼.  Co&kmm,  8  Law  J.  Rep.  (ir.s.) 
Ez.Eq.68;  3Y.&C.578. 

The  scheduled  creditors,  who  have  not  executed 
a  creditors'  deed,  are  not  necessary  parties  to  a  suit 
for  carrying  it  into  execution.  Prauer  ▼.  Edmonds, 
1Y.&C.481. 

To  a  bill  against  a  director  of  a  joint-stock  com- 
pany to  set  aude  a  purchase  from  him  of  shares  in 
it,  on  the  ground  of  fraud  and  misrepresentation  by 
the  directors  at  large  to  the  public,  the  other  mem- 
bers of  the  company  are  not  necessary  parties. 
Stainbank  y.  Femley,  8  Law  J.  Rep.  (n.s.)  Ch.  142 ; 
9  Sim.  566, 

Where  a  bill  for  specific  performance  is  filed  by  a 
person  who  has  contracted  to  purchase  the  absolute 
legal  and  equitable  interest  in  a  mor^^aged  estate, 
from  the  supposed  owner  of  the  equity  of  redemp- 
tion, neither  die  mortgagee  nor  a  person  who  claims 
an  interest  in  the  equity  of  redemption,  but  has  not 
joined  in  the  contract,  can  be  nutde  a  defendant; 
and  the  circumstance  that  the  mortgagee  does  not 
object  to  being  made  a  party,  but  requires  the  sanc- 
tion of  the  person  so  claiming  an  interest  in  the 
equity  of  redemption  before  joining  in  the  couTcy- 
ance,  does  not  make  that  person  a  proper  party. 
Tatker  v.  Smail,  7  Law  J.  Rep.  (n.s.)  Ch.  19;  3  M. 
&  Cr.  63. 

The  representatives  of  a  deceased  executor  are 
not  necessary  parties  to  a  suit  by  the  surriyor,  for 
an  account  against  an  agent  employed  by  the  two 
joinUy.     Siaier  y.  Wheeler,  9  Sim.  156. 

A  testator  directed  his  trustees  to  invest  his  per- 
sonal estate,  as  soon  after  his  death  as  a  convenient 
purchase  could  be  found,  in  real  estate,  and  setde 
it  according  to  certain  limitations.  These  limita- 
tions having  become  exhausted  before  the  personal 
estote  had  been  invested,— Held,  that  the  heir-at- 
law  of  the  testator  was  not  a  necessary  party  to  a 
suit  to  have  the  righto  to  the  fund  declared.  Here- 
fordy.  Ravenhill,  1  Bea.  481. 

A  mortgagee  of  an  equitable  estote  is  not  a  neces- 
sary party  to  a  bill  by  the  mortgagor  and  his  trustee 
against  a  purchaser  for  the  specific  performance  of 
an  agreement  to  purchase. 

An  original  vendee  of  an  estote  is  not  a  necessary 
party  to  a  bill  against  his  assignee  for  specific  perform- 
ance of  an  agreement  to  purchase.  Hall  v.  Lover, 
SY.&C.191. 

Where  a  bill  is  filed  by  the  trustees  of  a  fluc- 


tuating eompany  against  a  third  person,  for  tlie 
benefit  of  the  company,  it  is  not  necessary  to  nnke 
every  member  a  party  to  the  suit,  if  the  bill  allege 
that  the  plaintifS  do  not  know,  and  are  unable  to 
ascertain,  the  names  of  such  members.  JP€aii  v. 
Cririf,  3  Y.&C.  216. 

A  M,  by  his  wiU,  gave  all  his  real  and  pefsooal 
estote  to  his  «' dear  wife  Charlotte  M."  The  next- 
^-kin  of  the  testator  fikd  a  bill,  alleging  that  her 
first  husband  was  living  at  die  time  of  her  maniage 
with  die  testator,  and  that  therefore  the  bequest  to 
her  was  void.  Held,  upon  the  ]dea  of  the  fint  hus- 
band, that  a  person  whom  she  had  married  since  the 
testator's  death,  and  who  had  taken  poeaesaioa  of 
part  of  the  testator's  estate,  was  not  a  necessary 
party.  JTiTeMUi  v.  £«creM,  8  Law  J.  Rep.  (ir  j.)  Ch. 
42;  1  Bea.  134. 

The  assignees  of  a  bankrupt  husband  are  not 
necessary  parties  to  the  Inll  of  an  annuitant  on  the 
wife's  separate  estate,  though  he  eonconed  in  the 
grant,  and  was  not  otherwise  bound  by  the  aetde- 
ment  under  which  the  trust  for  the  separate  use  of 
the  wife  was  created.  Maber  v.  Hobbt,  6  Law  J.  Rep. 
(n.s.)  Ex.  £q.  12. 

A  demurrer  cannot  be  sustained  against  a  bill 
brought  for  an  account  and  for  an  injunction  to 
restrain  proceedings  at  law,  on  the  mere  ground 
that  the  plaintiA  in  equity  are  not  all  defen£mto  at 
law.  Dartken  v.  Lee,  5  Law  J.  Rep.  (k.3.)  Ex.  Eq. 
6;  2Y.&C.13. 

A  bankrupt  mortgagor  is  not  a  necessary  party  to 
a  suit  by  a  mortgagee  for  asale.  Kerridc  y.Sq§ny, 
7  Sim.  317. 

The  heir  of  a  deceased  debtor  is  not  a  necessaiy 
party  to  a  suit  instituted  under  the  3  &  4  Will,  i, 
c  104,  which  makes  real  estates  asseto  for  the  pay- 
ment of  simple  contract  debts.  We^s  v.  Boone,  7  Sim. 
646 ;  [decided  otherwise,  lately,  in  Brown  v.  Weather- 
by,  V.C] 

On  a  bill  by  an  incorporated  company,  against 
the  four  projectors  of  it,  to  compel  them  to  account 
to  the  company  for  the  value  of  shares  which  they 
had  appropriated  to  themselves,  widiout  having  paid 
the  full  consideration : — Held,  that  the  individual 
shareholders  need  not  be  made  parties.  Sodetif  fir 
the  lUuttratum  rf"  Practical  Knowledge  v.  Jbbott,  2 
Bea.  559. 

An  allegation  on  a  bill  that  a  person  who  would 
have  been  a  necessary  party  was  dead,  insolvent^ 
and  without  leaving  any  asseto  for  payment  of  his 
debts,  is  sufficient  to  dispense  with  his  representative 
being  made  a  party. 

Where  a  bill  is  filed  for  relief  in  respect  of  a 
fraud  alleged  to  have  been  committed  by  several 
persons,  itisnot  necessary  thatall  the  persons  charged 
with  fraud  should  be  made  defendants.  Seddon  v. 
Counell,  9  Law  J.  Rep.  (ic.8.)  Ch.  341 ;  10  Sim.  79. 

A  was  entided  to  rento  up  to  a  certain  time,  and 
B  was  entided  to  them  subsequendy ;  B  filed  a  bill 
for  an  account  of  the  rents  for  the  whole  period, 
alleging  that  he  had  satisfied  aU  A's  claims  out  of 
his  own  monies,  but  did  not  make  B  a  party: — 
Held,  that  B  was  not  a  necessary  party.  Attomeif 
General  V.  Peareon,  7  Sim.  291. 

The  occupying  tenant  of  land  is  not  a  necessary 
party  to  a  bill  by  the  vendor  of  such  land,  for  an 
injunction  to  restrain  the  purchaser  from  entecing 
upon  it  until  payment  of  the   purchase-money. 
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R§bert3on  t.  Gnat  Western  BMbaay  Comptmyf  9  Law 
J.  Hep.  (N.S.)  Ch.  17 ;  10  Sim.  314. 

A  bill  being  filed  for  the  customary  tithes  of  oys- 
ters, alleging  the  customary  payment  to  be  in  the 
owners  and  occupiers  of  boats  employed  in  the 
fishery,  and  usually  moored  within  the  parish: — 
Held,  ^at  it  was  not  necessary  to  make  the  dredgers 
for  the  oysters,  who  had  no  interest  in  the  boats,  but 
who  shared  in  the  profits  of  the  oysters,  parties  to 
the  bill.  Perrott  y,  Bryant,  6  Law  J.  Rep.  (m.b.)  Ex. 
Eq.26;  2Y.&C.61. 

It  is  not  necessary  to  make  all  persons  who  con- 
curred in  a  resolution  for  the  misapplication  of 
trust  money  parties  to  a  suit  for  replacing  it,  but 
only  those  who  actually  take  and  misapply  the 
money.  Holmes  Y.Henty,  4  C.  8e  F.  142;  10  BU. 
N.8. 255. 

(C)   JOINDBB  OF. 

Where  the  bill  states  a  contract  to  purchase  a 
patent  by  one  defendant  from  the  plaintiff,  and  that 
that  defendant  claims  to  be  interested  in  the  patent, 
a  demurrer,  by  a  co-defendant,  who  is  alleged  to 
have  infringed  the  patent,  for  misjoinder  of  defen- 
dants, is  bad.  Westhead  y.  Keene,  8  Law  J.  Rep. 
(N.8.)Ch.89;  lBea.287. 

In  a  suit  relating  to  a  married  woman's  separate 
property,  she  must  sue  by  her  next  friend,  and  not 
with  her  husband.    Sigely,  Phelps,  7  Sim.  239. 

In  a  suit  relating  exclusively  to  a  wife's  separate 
property, — Held,  that  the  husband  and  wife  were 
improperly  joined  as  co-pUuntifis  ,*  but  liberty  was 
given  to  amend,  by  substituting  a  next  Mend,  and 
making  the  husband  a  defendant,  on  paying  the  costs 
of  the  day.  Owden  y.  Campbell,  6  Law  J.  llep.  (n.8.) 
Ch.311;  8  Sim.  551. 

The  circumstance  of  a  legatee  joining  with  the 
executor  in  suing  for  a  debt  due  to  the  estate,  though 
superfluous,  is  not  an  objection  that  a  defendant  can 
take.     Rhodes  v.  Warburton,  6  Sino.  617. 

A  party,  who  was  entitled  under  a  will  to  the 
income  of  a  trust  fund  for  life,  with  remainder  to 
his  children  (who  were  infants),  obtained  possession 
•f  the  trust  fund,  and  applied  the  produce  of  it  to 
his  own  use.  A  bill  was  filed  by  the  executrix  of 
the  surviving  trustee  of  the  fund,  and  the  children 
of  the  tenant  for  life,  by  the  executrix  as  their  next 
fdend,  for  the  purpose  of  compelling  the  tenant  for 
life  to  make  good  the  fund  which  he  had  sold : — 
Held,  that  as  the  executrix  of  the  surviving  trustee 
would  be  liable  to  the  eestuis  que  trust,  to  make  good 
the  trust  fund,  in  the  event  of  the  tenant  for  life 
fiuling  to  do  so,  she  and  the  infant  eestuis  que  trust 
were  improperly  joined  as  co-plaintifb ;  and  the 
bill  was  therefore  dismissed,  with  costs.  Jacob  v. 
Lucas,  8  Law  J.  Rep.  (n.s.)  Ch.  271 ;  1  Bea.  436. 

Quare — Whether,  where  the  joint  consent  of  bus- 
band  and  wife  is  necessary  to  authorize  money  to  be 
left  outstanding  on  a  certain  security,  they  may  not 
jointly  file  a  bill  to  have  the  money  called  in  and 
invested,  although  it  is  settled  to  the  wife's  separate 
use.  Kirby  v.  Marshy  8  Law  J.  Rep.  (m.s.)  Ex.  £q. 
33;  8Y.&C.295. 

The  lease  of  a  chapel  was  held  on  trust  for  a  par- 
ticular form  of  worship.  The  chapel  was  afterwards, 
in  breach  of  trust,  used  for  a  different  form  of  wor- 
ship:— Held,  that  two  of  the  persons  interested 


might  sue  on  behalf  of  themselves  and  all  others 
interested,  for  the  due  performance  of  the  trusts  on 
which  the  lease  was  held.  MUUgan  v.  Mitchell,  7 
Law  J.  Rep.  (n.8.)  Ch.  37 ;  3  M.  &  Cr.  72. 

In  a  suit  for  tiUies,  where  the  bill  stated  that  the 
vicar  had  **  demised"  his  tithes  to  A,  for  a  certain 
number  of  years,  without  stating  whether  by  parol 
or  deed,  and  the  defendant,  by  his  answer,  admitted 
the  demise  as  stated  in  the  bill,  but  submitted  that 
the  plaintiff  (the  vicar)  had  no  interest  in  the  sub- 
ject-matter of  the  suit,  and  had,  therefore,  been 
misjoined  as  a  plaintiff  it  was  held,  at  the  hearing 
of  the  cause,  that  there  being  no  evidence  on  the 
subject,  the  Court  ought  to  read  the  expression 
" demised,"  as  if  it  had  been  '*  demised  by  parol;" 
adopting  that  construction  as  the  most  natural  and 
reasonable,  and  as  giving  full  effect  to  the  bill ;  and 
consequently  that  the  vicar,  the  demise  being  by 
parol,  was  properly  joined  as  a  co-plaintiff;  but  it 
would  have  been  otherwise,  if  it  had  been  by  deed. 
Foot  y.  Bessant,  8  Law  J.  Rep.  (n.8.)  Ex.  £q.  58 ;  3 
Y.  &  C.  320. 

Quare — ^how  far  parties  claiming  in  different  in- 
terests can  join  as  plaintiffs  in  a  bul  of  revivor  and 
supplement  Smith  v.  Smith,  6  Law  J.  Rep.  (n.8.) 
Ex.Eq.70;  2Y.&C.353. 

Semite,  one  of  two  co- plaintiff  at  law  cannot  alone 
file  a  bill  in  equity  in  aid  of  the  action,  even  though 
he  makes  his  co-plaintiff  a  defendant,  and  alleges 
his  refusal  to  concur  in  the  suit  Bakery,  Hartoood, 
7  Sim.  373. 

Where  a  bill  was  filed  on  behalf  of  an  assurance 
company,  for  the  delivery  up  of  a  policy  of  insurance : 
— Held,  that  the  trustees  of  the  company,  who  were 
not  interested  in  the  profits,  and  were  liable  to  be 
sued  alone  in  an  action  on  the  policy,  were  properly 
made  sole  plaintifls  to  the  bill,  the  shareholders  of 
the  company  being  made  defendants.  Fetm  v.  Craig, 
3Y.&C.216. 

(D)  Objections  as  to. 

Where  a  mere  formal  party,  who,  under  the  cir- 
oumstances,  is  entitled  to  no  relief,  is  joined  as  a 
co-plaintiff  with  others  who  are  entitled  to  a  decree, 
and  the  objection  is  neither  taken  by  plea,  demurrer, 
nor  by  the  answer : — Held,  that  the  objection  ought 
not  to  prevail  at  the  hearing.  Raffity  v.  King,  6  Law  J. 
Rep.  (N.8.)  Ch.  87 ;  IK.60L 

An  objection,  for  want  of  parties,  being  raised  at 
the  hearing,  the  cause  stood  over.  The  cause  was 
again  brought  on  without  any  additional  parties  being 
made,  but  the  plaintiff  waived  that  part  of  the  relief 
which  made  the  absent  person  a  necessary  party : — 
Held,  that  the  suit  was  no  longer  imperfect,  and 
might  proceed.  Weeksy.  Dodson,  6  Law  J.  Rep.  (N.8.) 
Ch.  277. 

Upon  demurrer  for  misjoinder  of  defendants, 
persons  out  of  the  jurisdiction : — Held,  that  the  de- 
murrer must  be  overruled,  as  they  were  not  strictly 
parties  till  Uiey  came  within  the  jurisdiction. 

QMore,  wheUier  a  defendant  can  take  advuitage  of 
a  co-defendant  having  been  Improperly  joined,  by 
demurrer.  Pringle  v.  Crookes,  9  Law  J.  Rep.  (n.s.) 
Ex.Eq.3;  3 Y.&C. 666. 
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PARTITION. 

The  circumstance  of  a  tenant  in  common  being  a 
person  of  weak  intellects,  will  not  prevent  the  Court 
mm  making  a  decree  for  a  partition  as  against  such 
party.  HoUinguwrth  v.  Sidebottomt  7  Law  J.  Rep. 
(N.B.)Ch.2;  8  Sim.  620. 

Where  a  decree  of  partition  directs  tliat  the  com- 
missioners shall  be  chosen  by  the  parties,  it  seems 
that  a  new  commission,  to  commissioners  to  be 
chosen  by  the  Master,  cannot  be  issued  on  motion. 

Partiality  is  not  the  only  ground  on  which  the 
Court  will  set  aside  the  return  of  commissioners ; 
but  gross  error  in  judgment  is  a  sufficient  reason 
for  interfering. 

SemblCf  that  the  commissioners  ought  not  to  look 
to  value  alone,  but  may  consider  local  circumstances, 
and  the  situation  of  the  parties,  to  determine  to 
whom  they  shall  make  the  allotments. 

Circumstances  under  which  a  commission  will 
be  set  aside,  though  partiality  is  not  clearly  made 
out  Story  v.  Jolmson,  5  Law  J.  Rep.  (n.8.)  Ex.  £q.  9 ; 
1  Y.  &  C.  688. 

In  a  partition  suit,  costs  at  law  are  not  given  on 
either  side  at  the  hearing ;  but,  where  a  defendant 
set  up  an  agreement  in  bar  of  the  right  of  the  plain- 
tiff to  a  partition,  he  was  directed  to  pay  so  much  of 
the  costs  as  were  occasioned  by  that  patl  of  the 
defence. 

A  road  was  set  out  by  two  tenants  in  common  of 
property,  for  the  convenience  of  their  respective 
dwelling-houses  for  ever  ;  the  Court,  in  a  partition 
suit,  though  of  opinion,  that  it  ought  not  to  be  inter- 
fered with,  declined  giving  any  special  direction  on 
the  subject  to  the  commissioners.  Morris  v.  Timminif 
lBea.411. 

In  decreeing  a  partition,  the  Court  will  have  regard 
to  the  convenience  of  any  sub-purchasers  from  either 
of  the  parties. 

A  court  of  equity  in  decreeing  a  partition,  does 
not  act  ministerially  and  in  obedience  to  the  call  of 
those  parties  who  have  a  right  to  the  partition,  but 
upon  its  general  jurisdiction,  and  will  therefore  ad- 
just the  equitable  rights  of  all  the  parties  interested 
in  the  estate,  and  for  that  purpose  give  special  in- 
struction to  the  commissioners  of  partition,  and  even 
in  cases  of  necessity  nominate  the  commissioners. 
A  court  of  equity,  in  decreeing  a  partition,  will  have 
regard  to  the  provisions  of  the  statute  8  &  9  Will.  3, 
c  31,  s.  4.  Story  v.  Johnson^  2  Y.  &  C.  586. 

The  Court  will  not  make  any  special  directions 
in  a  partition  suit,  because  a  party  has  laid  out 
money  on  property  in  which  he  has  no  legal  right, 
it  being  his  wife's,  who  has  only  a  life  interest  in  it 
Heath  v.  Bostock,  5  Law  J.  Rep.  (n.s.)  Ex.  Eq.  20. 

Commissioners  of  partition  may  award  a  right  of 
way  over  the  lands  of  one  party,  to  the  lands  of  an- 
other party  interested  in  the  partition. 

Commissioners  of  partition,  in  dividing  tenements 
between  brothers  and  sisters,  exercise  a  sound  dis- 
cretion in  awarding  the  mansion-house  and  pleasure 
grounds  to  the  eldest  brother,  though  he  also  has 
awarded  to  him  other  lands  at  a  distance  from  the 
mansion-house. 

The  Court  will  not  suppress  or  vary  the  certifi- 
cate of  commissioners  of  partition,  by  reason  of 
alleged  irregularity  in  the  allotments,  except  on  the 


ground  of  fraud,  or  of  negligence  amovtnling  to 
fraud. 

Commissioners  of  partition  may  direct  new  fences 
to  be  made  to  divide  the  lands  which  are  the  subject 
of  partition.  Lister  v.  Lister,  3  Y.  &  C.  540, 544. 

A  tenant  for  life  of  an  undivided  share  of  an  estate, 
with  remainders  to  his  unborn  sons  in  tail,  may  file 
a  bill  for  a  partition,  and  the  decree  will  be  binding 
on  the  sons  when  in  esse.  GaskeU  y.  GaskeU,  6  Sim. 
643. 


PARTNERS. 

(A)  Partnership. 

(a)  How  constituted. 

!h)  Property, 
c)  Dissolution, 
{d)  Accounts, 

CS)  Rights  and  Liabilities  of  Partners. 
(C)  Actions  and  Suits. 


(A)  Partnership. 
(a)  How  constituted. 

Oyster-dredgers  agreeing  to  receive  from  the 
owners  of  the  boats,  who  were  tiieir  employers,  a 
stipulated  share  of  the  profits  arising  from  tne  sale 
of  the  oysters,  were  held  not  to  be  co-adventureis 
with  the  owners.  Perrott  v.  Bryant,  6  Law  J.  Rep. 
(n.8.)  Ex.  Eq.  26 ;  2  Y.  &  C.  61. 

A  company,  lessees  of  land  upon  which  there  were 
salt  rocks,  produced  and  sold  large  quantitiee. 

SemblCf  the  bare  retention  of  shares  in  such  a  com- 
pany, without  receiving  dividends,  or  taking  any 
mterest  in  the  business,  had  it  been  a  trading,  would 
not  have  been  sufficient  to  have  made  a  party  a 
partner.  Ex  parte  Atkinson,  9  Law  J.  Rep.  (»•&) 
Bankr.43;  1M.D.&D.300. 

(6)  Property. 

{RandaU  Y.  Handouts  Dig.  Lkw  J.  Z62i  7  Sim.  271.] 
An  arrangement  made  by  A  B  with  his  clerk»  to 
give  him  a  moiety  of  the  profits  instead  of  his  pre- 
vious salary,  makes  him  a  partner.  Ex  parte  Dighy 
and  Ex  parte  Buckton,  1  Dea.  341 ;  2  M.  &  A.  735.^ 
Circumstances  under  which  the  Court  will  not 
disturb  a  verdict,  negativing  the  existence  of  a  part- 
nership between  the  defendant  and  a  third  party, 
antecedent  to  the  date  of  an  agreement- by  which  the 
partnership  was  actually  created. 

A  clause  in  an  agreement  giving  a  party  a  joint 
interest  in  land  with  another,  during  the  term  pos- 
sessed by  that  other,  under  a  lease  granted  to  him 
some  years  before,  is  not  retrospective,  so  as  to  give 
en  interest  from  the  commencement  of  the  term.  It 
does  not  g^ve  him  an  interest  d  parte  ante  ;  it  merely 

fives  him  one  d  parte  post.  HoweUr.  Brodie,  9  Law 
.  Rep.  (N.s.)  C.P.  19 ;  6  Bing.  N.C.  44 ;  8  Sc  372. 
The  following  agreement  was  held  to  constitute  a 
partnership  between  the  subscribers  thereto,  in  pro- 
portion to  the  amount  of  their  subscriptions: — 
"  Being  desirous  that  the  communication  between 
London,  Heme  Bay  and  Margate,  should  be  kept 
open  during  the  ensuing  winter,  by  means  of  a  small 
steam-boat,  we  hereby  authorize  Mr.  G  A  B  to  char- 
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ter  the  Broeklehmk,  or  any  other  suitable  Tessel  for 
that  purpose,  on  the  best  possible  terms,  and  to 
make  the  necessary  arrangements  for  her  running 
on  the  station,  during  the  whole  or  such  part  of  the 
winter  as  may  be  deemed  expedient,  on  our  joint 
account,  each  of  us  taking  a  proportionate  interest 
in  this  enterprise  according  to  the  amount  subscribed, 
and  the  profit  or  loss  to  be  diyided  amongst  us  in 
proportion  to  our  subscription.  In  order  to  form  a 
rand  for  defraying  the  necessary  expenses,  we  have 
each  of  us  paid  10^  per  cent  on  the  amount  of  our 
subscriptions,  and  we  hereby  bind  ourselyes,  and 
agree  to  pay  to  Mr.  GAB  such  further  instalments, 
each  of  us  in  proportion  to  his  subscription,  as  it 
may  be  necessary  to  call  for  from  time  to  time,  should 
the  earnings  of  the  boat  not  be  sufficient  to  pay  the 
expenses.  It  being,  however,  understood  that  our 
liaoility  is  not  to  extend  beyond  the  amount  sub- 
scribed by  us  respeetively."  Held,  therefore,  that 
O  A  B,  who  had  also  subscribed  the  agreement,  and 
had  paid  such  debts  arising  frx>m  the  undertaking 
aa  the  earnings  of  the  boat  were  insufficient  to  satisfy, 
could  not  maintain  an  action  for  money  paid,  against 
another  subscriber  who  had  not  paid  up  his  subscrip- 
tion, but  that  the  proper  form  of  action  was  a  spe- 
cial assumpsit  for  non-performance  of  the  under- 
taking to  pay  the  plaintiff  the  instalments  from  time 
to  time. 

Held,  however,  that  on  evidence  that  during  the 
progress  of  the  undertaking  such  subscriber  was 
shewn  the  accounts,  exhibiting  the  loss  sustained, 
and  promised  to  pay  the  second  instalment,  a  count 
on  an  account  stated  for  the  amount  of  that  instal- 
ment was  maintainable.  Brown  v.  Taptcott,  9  Law  J. 
Rep.  (N.S.)  Exch.  189 ;  6  M.  &  W.  1 19. 

Real  estate,  held  for  partnership  purposes,  is  in 
the  nature  of  personal  estate.  Morrit  v.  Kearsley,  2 
Y.  &  C.  189. 

Real  property,  held  for  the  purposes  of  a  trading 
company,  is  in.  equity  personal  estate,  although 
the  company  is  incorporated,  and  the  shares  are 
aasiffnable. 

Shares  in  the  Chelsea  Waterworks  Company  are 
personal  propertv,  and  will  consequently  pass  by  a 
will  not  executea  according  to  the  provisions  of  the 
Statute  of  Frauds.  BUgh  v.  Brent,  6  Law  J.  Rep. 
(H.8.)£x.£q.58;  2Y.&C.268. 

Where  two  persons  are  in  partnership,  the  pre- 
sumption is,  tluit  they  are  interested  in  the  partner- 
ship stock  in  equal  moieties.  Farrar  v.  BewHck,  1 
M.&R.527.  [Parke] 

(c)  DiswUttion. 

During  a  partnership  for  twenty-one  years,  one  of 
the  parties  became  and  was  found  a  lunatic.  On  a 
bill  by  the  other  partner  to  dissolve  the  partnership 
on  account  of  the  lunacy,  to  which  the  committee 
was  made  a  party,  and  admitted  the  lunacy,  a  refer- 
ence was  made  to  the  Master,  as  to  the  competency  of 
the  partner  to  conduct  the  business  according  to  the 
articles.  Paiey  v.  Paieyt  ^  Law  J.  Rep.  (n.s.)  Ch. 
198. 

By  articles  of  partnership  between  three  persons, 
it  was  stipulated  that  in  case  of  the  death  of  any  one 
of  them,  the  partnership  should  cease  on  a  certain 
subsequent  day,  and  the  property  of  the  partnership 
be  then  divided  between  the  surviving  partners  and 
the  executors  of  the  deceased  partner.    One  partner, 
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by  his  will,  directed  all  his  property  to  be  converted 
and  invested  for  the  benefit  of  his  children,  and  ap- 
pointed his  co-partners  his  executors,  and  died, 
leaving  his  children  all  infants.  The  two  surviving 
CO- partners  having  proved  the  will,  had  the  property 
of  the  partnership  valued,  and  then  proceeded  to 
continue  the  business  under  a  new  firm,  and  debited 
the  new  firm  with  the  value  of  the  testator's  share 
of  the  partnership  property,  but  did  not  otherwise 
execute  the  directions  either  of  the  articles  or  of  the 
will : — Held,  that  this  transaction  must  be  treated 
as  a  nullity,  so  far  as  the  children's  interests  were 
concerned.  Wedderbum  v.  Wedderbum,  8  Law  J.  Rep. 
(n.8.)  Ch.  177 ;  2  K.722;  4  M.  &  Cr.  41. 

Where  one  of  two  partners  becomes  permanently 
insane,  and  incapacited  thereby  for  the  business  of 
the  partnership,  Uie  Court  will  entertain  a  bill  for  a 
dissolution,  on  account  of  such  insanity  and  inca- 
pacity ;  but  will  require  strict  proof  of  the  insanity 
as  Well  as  incapacity,  on  the  ground,  that  the  part- 
ner who  is  insane  is  incapable  of  receiving  notice  of 
dissolution.  Kirby  v.  Caxt  8  Law  J.  Rep.  (n.8.)  Ex. 
Eq.  81 J  s.  c.  Kirby  v.  Carr,  8  Y.  fit  C.  184. 

Three  members  of  a  company,  which  was  unli- 
mited as  to  its  duration,  executed  a  deed  dissolving 
the  company,  and  left  a  notice  of  it  at  the  company's 
office.  They  then  filed  a  bill  on  behalf  of  themselves 
and  all  other  members,  except  the  defendants, 
against  the  officers  of  the  company,  alleging  that  the 
company  consisted  of  upwards  of  400  members,  and 
that  the  plaintififs  were  ignorant  of  and  had  no 
means  of  learning  their  names  and  residences,  and 
praying  that  the  company  might  be  declared  to  be 
dissolved: — Held,  that  idl  the  members  ought  to 
have  been  served  with  notice  of  the  deed,  and  a  de- 
murrer to  the  bill  for  want  of  equity  was  idlowed. 
Wheeier  v.  Fan  Wart,  9  Sim.  198. 

Upon  the  lunacy  of  one  member  of  a  partnership 
firm  being  found  by  conunission,  the  Court  will 
decree  a  Sssolution  as  against  him,  and  an  account, 
with  a  reference  to  the  Master  as  to  the  lunacy. 
Milne  v.  Bartlet,  8  Law  J.  Rep.  (n.s.)  Ch.  254. 

If  a  debtor,  who  is  a  partner  in  a  firm,  leaves  that 
firm,  and  any  person  trading  with  the  firm  has  notice 
of  it,  and  goes  on  trading  with  the  firm  and  making 
fresh  contracts,  the  retiring  partner  is  not  liable, 
though  no  new  partner  joins  the  firm. 

If  a  creditor,  knowing  of  the  retirement  of  one  of 
the  fijm,  draw  for  part  of  his  balance,  and  send  in 
more  goods ;  or  if  he,  knowing  of  the  retirement, 
strike  a  fresh  balance  with  the  new  firm  for  a  dif- 
ferent rate  of  interest ;  or  if  a  new  partner  join  the 
firm,  au3  the  creditor,  knowing  of  the  retirement  of 
the  late  partner,  accepts  an  account  in  which  the 
new  partner  is  made  liable  for  the  balance,  in  each 
of  these  cases  the  retiring  partner  is  discharged. 

The  creditor's  knowledge  of  retirement  of  a  part- 
ner may  either  be  shewn  by  direct  evidence,  or  the 
jury  may  infer  it  from  circumstances. 

The  fact  that  the  dissolution  of  a  partnership  was 
advertised  in  a  newspaper,  may  be  given  in  evidence, 
although  it  cannot  be  proved  that  the  other  party 
saw  that  newspaper.  So  evidence  may  be  given 
that  it  was  the  usage  of  the  firm  to  send  circulars  to 
their  customers  on  any  change  of  partners ;  but  an 
entry  by  a  deceased  clerk  in  India,  written  under  a 
copy  of  a  circular,  "  Captain  H,  original  per  Asia," 
is  no  evidence  that  Captain  H  received  the  letter,  or 
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Hut  the  original  was  lent  hf  the  ship  Asia.  Hart  v. 
Jk^mmdn,  7  C.  &  P.  74«.  [  Ahinger] 

(d)  AeeotmU, 

On  the  death  or  retirement  of  a  partner  in  a  husi- 
oess  in  the  nature  of  a  hanking  business,  the  rule 
in  Clayttm'M  aue  that  monies  received  by  the  new 
partnerehip  must  be  applied  in  payment  of  the  debts 
of  the  old  partnership,  will  be  held  primd  facie  to  ap> 
ply  in  taking  the  accounts,  as  well  between  the  partners 
themselves  as  between  the  partners  and  third  persons ; 
and  there  must  be  strong  eridence  to  rebut  the  pre- 
sumption as  to  that  mode  of  taking  the  accounts. 
Copland  r.  Toulmint  West,  164,  afSiming  Toulmm  t. 
CapUmd,  8  Y.  &  C.  625. 

(B)  Rights  avd  Liabilities  of  Pabthsbs. 

An  agreement,  whereby  the  plaintiff  and  defend- 
ant agreed  to  become  partners  m  the  trade  of  stage 
eoach  proprietors,  for  the  purpose  of  running  stage- 
coaches and  omnibuses  from  Croydon  to  London, 
contained  articles  as  to  the  profits,  losses,  and  ex- 
perises  of  the  business,  the  finding  of  horses  and 
coaches,  the  hiring  and  discharging  of  servants,  and 
the  keeping  and  settlina;  of  the  accounts,  and  sti- 
pulated that  it  should  be  lawful  for  either  of  the 
parties  to  determine  and  put  an  end  to  the  partner- 
ship upon  giving  four  weeks'  notice  in  writmg;  ar- 
tide  12  also  provided,  that  in  the  event  of  such  dis- 
solution, and  while  and  so  long  as  the  plaintiff  should 
continue  to  carry  on  the  trade  of  a  coach  proprietor 
at  Croydon,  the  defendant  should  not,  eiUier  on  his 
own  account  or  that  of  any  other  person  or  persons, 
or  Jointly  with  any  other  person  or  persons,  run  or 
use  for  hire  any  stage  coach,  omnibus,  or  any  other 
carriage,  nor  otherwise  ply  for  hire  on  any  part  of 
the  road  over  which  the  coach  was  appointed  to  run, 
at  anytime  within  one  hour  before  or  after  half- past 
sine  o'clock  in  the  morning  from  Croydon  to  Lon- 
don, and  a  quarter-past  four  o'clock  in  the  afternoon 
from  London  to  Croydon,  under  the  penalty  qfiOl., 
to  be  recovered  by  the  plaintiff  his  executors  or  ad- 
ministrators, a*  and  by  way  rf  Uqmdated  damages. 
Article  13  idso  provided,  that  without  prejudice  to 
the  right  of  the  party  under  the  last  preceding  article, 
the  parties  bound  themselves  for  the  true  and  faith- 
ful performance  of  the  agreement,  in  every  respect, 
under  the  penalty  of  100/.,  to  be  recovered  as  afore- 
said : — Held,  that  the  agreement  of  the  plaintiffto  en- 
ter into  the  partnership,  was  a  BufiUcient  consideration 
for  the  partial  restraint  of  trade  imposed  upon  the 
defendant  by  the  twelfth  article ;  and,  therefore,  that 
an  action  was  sustainable  for  a  breach  thereof,  by 
running  an  omnibus  within  the  prohibited  hoorM, 
after  the  diKSoIution  of  the  partnership. 

Held  also,  that  the  40/.  mentioned  in  the  twelfth 
article,  roust  be  contnied  as  liquidated  damages,  and 
not  as  a  penalty.  Leighton  v.  Wakf,  7  Law  J.  Rep. 
(if.8.)  Exch.  145 ;  3  M.  &  W.  545. 

Covenant  on  a  dissolution  of  partnership  between 
solicitors,  that  various  debts  and  costs  should  only 
be  received  by  them  jointly.  In  a  suit  in  which 
some  costs,  the  subject  of  such  covenant  are  due,  a 
stop  order  only  may  be  obtained ;  but  further  relief 
against  breach  of  the  covenant  as  regards  those  costs, 
mustbe  sought  by  bill.  Saugar  v.  Gardiner  S^.V.C,  1 1 9. 

A  donriant  partner  is  not  liable  to  an  action  for 
l|j«'  hv'U'th  of  a  written  agreement,  not  under  seal, 


which  had  been  entered  into  and  sgaed  by  &e 
ostensible  partners,  in  their  own  aaiiies  aloae,  the 
names  of  the  firm  and  the  donnaiitpotBer  not  hong 
mentioned  therein,  although  the  rabjecC-asattn-  i 
the  agreement  is  connected  widi  the 
and  carrying  on  of  the  partnership  trade. 

llius,  in  an  action  on  a  written 
tween  W  M  K  and  J  S 
co-partners,  of  the  one  part,  and  the  plaintiffof  the 
other  part,  whereby  the  plaintiff' 
agreed  widi  W  M  K  and  and  J  S,  and  the 
of  them,  to  serve  Kand  S,  and  the  sm  fii  ut  of  them, 
for  the  term  of  seven  years,  as  dietr  foRman,  in  te 
management  and  carrying  tM.  ed  their  tndea,  and 
K  and  S  covenanted  uid  agreed  with  the  phihiti^ 
that  they,  and  the  survivor  of  them,  wovld  employ 
the  plaintiff  in  such  capacity  during  the  term : — ^Hddi, 
that  a  plea  by  a  dormant  partner,  sued  jointly  with 
W  M  K,  that  at  the  dmeof  the  apeement  he  was  a 
secret  partner ;  that  the  plaintiff  did  not  know  he 
was  a  partner  in  the  firm,  and  contracted  widi  K  sad 
S  alone,  on  their  credit,  and  not  wfdi  the  deimdaat 
or  on  his  credit;  and  that  there  never  had  beoi  any 
consent  or  agreement  with  the  plamtiff  figr  his  ser- 
vices, other  than  the  agreement  set  oat ;  tiateiting 
the  promise  in  manner  and  Ibim,  ftc,  was  good,  «a 
demurrer.  Beckham  v.  Kmigkt,  (since  ovemled  by 
the  Court  of  Exchequer,  1 1  Law  J.  Rep.  (K.a.)  Exch. 
201 :)  7  Law  J.  Rq>.  (n.b.)  C.P.  93;  4  Bing.  N.C. 
243;  5SC.619. 

A  plea  to  an  action  in  assnmpdt,  stated  diat  the 
defendants  carried  on  bnainess  in  paitneiship,  sad 
employed  many  servanta;  fhat  the  plainti^  who 
was  in  their  service,  deposited  a  sum  of  money  with 
them,  as  a  security  for  his  good  conduct,  to  be  re- 
paid when  he  should  quit  meir  employ ;  that  the 
defendants  dissolved  partnership,  and  it  was  agreed 
that  one  should  take  upon  himself  the  payment  of  a 
part  of  the  debts,  and  retain  some  of  the  aervants; 
that  in  pursuance  of  this  agreement,  one  of  the  de- 
fendants took  upon  himself  the  payment  of  the  plain- 
tiff's debt,  and  to  retain  him  in  his  sole  cm^oy; 
that  the  plaintiff  had  notice  of  these  premises,  as- 
sented to  be  so  retained  by  the  one  partner,  and,  in 
consideration  thereof,  discharged  the  other  defendant 
from  the  repayment  of  the  debt  Tlie  plaintiff  de- 
nied his  knowledge  of  the  agreement,  his  sssent  to 
the  retainer  by  the  one,  and  discharge  of  the  odicr 
defendaut : — Held,  after  verdict  for  the  defendant  on 
this  issue,  that  the  plaintiff  was  entitled  to  judgment 
non  obstante  veredicto.  Thomas  v.  ShUUlteer,  5  Law  J. 
Rep.  (n.s.)  Exch.  138;  1M.&W.124;  1T.&G.290. 

In  assumpsit  upon  a  note  payable  "  at  the  London 
and  Westminster  Bank,  9,  Waterloo  liace,'*  and 
signed,  **  for  the  Newcastle  Coal  Company,  William 
Richmond,  manager,'*  to  which  the  plea  was,  that 
the  defendants  did  not  make  the  note,  h  appeared 
that  the  usual  style  of  the  defendants'  firm,  was, 
*'  The  Newcastle  and  Simderland  Wall's  End  Coal 
Company,"  and  that  they  kept  no  account  at  the 
London  and  Westminster  Banx,  in  Waterloo  Place. 
Richmond  was  a  partner  in  the  firm,  and  had  au- 
thority to  sign  notes  in  the  name  of  the  firm : — Held, 
that  it  was  properly  left  to  the  jury  to  say,  whether 
this  signature  substantially  designated  the  firm,  and 
whether  Richmond  had  authority  to  make  it.  Paiih 
V.  Richmond,  9  Law  J.  Rep.  (n.s.)  Q.B.  97;  1 1  Ad.  & 
E.889;  3P.&D.  187. 
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A,  B  and  C,  were  Vankera  at  Calcutta.  D  being, 
then  in  India,  deposited  money  with  them  in  1815. 
He  came  to  England  in  1821.  In  1822,  C  retired 
firom  the  firm,  and  announced  his  retirement  in  the 
Oazette  in  India.  In  1823,  he  announced  himself 
as  a  candidate  for  the  East  India  Directory,  and 
stated  his  retirement  from  the  firm,  in  advertise- 
ments in  newspapers  taken  in  at  a  reading-room  to 
which  D  snbecribed.  Aita  1822,  D  executed  two 
powers  of  attorney,  the  first  to  the  firm  in  Calcutta, 
their  names  being  all  mentioned  in  it,  and  C's  not 
included;  the  second,  to  a  late  partner  who  had 
quitted  the  house  since  C's  retirement,  enabling  him 
to  receive  dividends  from  the  existing  firm.  D  also 
jeceived  his  account  annually,  from  1822  to  1833, 
from  the  firm  at  Calcutta,  during  which  years  the 
rate  of  interest  varied  considerably.  The  house 
having  become  insolvent,  and  D  having  sued  C  alone 
for  his  balance : — Held,  that  this  was  evidence  to  go 
to  the  jury,  of  D's  knowledge  of  C*s  retirement,  and 
of  his  adopting  the  new  firm  as  his  debtors.  Hart 
V.  AlexiOMUr,  6  Law  J.  Rep.  (N.s.)  Exch.  129 ;  2  M. 
&  W.  484. 

An  agreement  upon  coming  into  a  concern  to  in- 
demnify  an  outgoing  partner  against  its  debts,  is  not 
within  the  Statute  of  Frauds.  Warren  v.  Taylor^ 
C.P.C.  174w 

(C)  Actions  Ain>  Suits. 

E  agreed  with  W  to  advance  money  for  the  manu- 
facture of  certain  inventions,  £  to  have  one-third  of 
the  profit  It  was  also  agreed,  that  a  sum  of  59^, 
which  had  been  advanced  by  £  to  W,  and  was  ex- 
pressly admitted  by  him  to  be  a  mere  loan,  should 
be  repaid: — Held,  that  though  the  agreement 
created  a  partnership,  the  59/.  did  not  form  part  of 
the  partnership  iiind,  and  might  be  recovered  in  an 
action  for  money  lent  Elgie  v.  Webster,  9  Law  J. 
Rep.(N.s.)  £xch.  86 ;  5  M.  &  W.518. 

Two  proprietors  of  a  stage  coach,  A  and  B,  dis- 
solved their  pairtnership  in  November.  During  the 
partnership,  monthly  accounts  ijere  made  up,  on 
each  of  which  a  balance  was  struck  in  favour  of  A 
These  balances  were  never  carried  forward  from  one 
account  to  another.  B  had  paid  A  the  balance  on 
the  November  account,  which  was  made  up  to  the 
time  of  the  dissolution : — Held,  that  A  might  main- 
tain an  action  for  the  balance  in  his  favour  on  the 
September  and  October  accounts.  Held,  also,  that 
the  accounts  kept  by  a  clerk  who  was  the  agent  of 
all  the  parties,  were  receivable  in  evidence  without 
his  being  called  as  a  witness.  Briefly  v.  Crippe,  7 
C.  &  P.  709.  [Tindal] 

In  an  action  by  the  plaintiffi  as  partners,  for 
work  and  labour  as  attornies,  in  the  management  of 
business  for  the  defendants  as  executors, — Held,  that 
the  receipt  of  money  by  one  of  the  plsinti£&,  before 
the  partnership  was  formed,  sufficient  to  cover  the 
demand,  and  not  paid  over  to  the  defendants,  would 
not  support  the  pleas  of  payment  and  set-off  against 
the  joint  partnership  demand. 

Held,  also,  that  a-  statement  made  by  that  same 
partner,  at  a  meeting  of  the  defendants  and  parties 
interested  in  the  executorship  and  estate,  held  after 
the  partnership  was  formed,  at  which  meeting  the 
other  partner  was  not  present,  that  a  portion  of  the 
money  received  by  him,  and  then  in  his  hands,  should 
be  retained  by  the  defendants  to  meet  any  demands 


of  the  partners  for  their  bill  of  coats,  which  was  dona 
accordingly,  was  not  sufficient  as  an  admission  to 
bind  the  partnership  concern,  or  substantiate  the 
pleas.  France  v.  White,  9  Law  J.  Rep.  (n.s.)  C.P.  27 ; 
6Bing.N.C.33;  8Sc.257;  8DowLP.C.53. 

By  the  10th  section  of  the  6  Geo.  4,  c.  42,  (the  act 
for  the  better  reg^ation  of  co-partnerships  of  certain 
bankers  in  Ireland),  it  is  enacted,  that  "all  proceed- 
ings at  law  or  in  equity  to  be  commenced  for  or  on 
behalf  of  any  such  co-partnership  against  any  per- 
son or  persons,  whether  memberM  of  such  co-partner- 
ship or  otherwise,  for  recovering  any  debts,  &c., 
shall,  from  the  passing  of  this  act,  be  conmienced 
and  prosecuted  in  the  name  of  any  one  of  the  public 
officers,  &c.  of  the  said  co-partnership.*'  Qtutre — 
whether  this  section  confers  upon  the  company  the 
right  to  bring  an  action  in  the  name  of  its  public 
officer  against  one  of  its  membert,  for  a  debt  due  to 
the  co-partnership.  • 

To  an  action  by  the  Agricultural  and  Commercial 
Bank  of  Ireland,  the  defendant  pleaded,  "that  the 
company  consisted  of  more  than  six  persons,  and 
was  established  after  the  passing  of  the  6  Geo.  4, 
c.  42 ;  that  the  establishments  or  houses  of  business 
of  the  said  co-partnership  had  been,  from  the  time 
of  the  formation  thereof  until  the  commencement  of 
this  suit,  and  then  were,  at  places  in  Ireland  less 
than  fifty  miles  from  Dublin :" — Held,  that  in  order 
to  prove  the  plea,  the  defendant  must  shew  the  ex- 
istence of  a  oranch  bank,  during  the  whole  time ; 
also,  that  the  existence  at  any  time  of  such  an  esta- 
blishment within  the  fifty  miles,  would  be  no  defence 
to  the  action :  it  must  be  shewn  to  exist  at  the  time 
the  contract  was  made,  or  at  the  commencement  of 
the  action.  Hughes  v.  Thorpe,  9  Law  J.  Rep.  (n.b.) 
Exch.  109;  5M.&W.656. 

Affidavit  of  debt,  that  defendant  was  indebted 
"for  money  lent  by  plaintlfi^  and  C,  his  late  co- 
partner," without  stating  that  C  was  dead, — ^held 
bad.  MorreU  v.  Parker ^  7  Law  J.  Rep  (n.8.)  Exch. 
44;  3M.&W.  65;  6Dowl.  P.C.  123. 

A  and  B  carried  on  business  together  as  a  firm, 
under  an  agreement,  by  which  B  was  to  receive  3001. 
per  annum  out  of  the  profits,  upon  which  he  was  to 
have  a  lien  to  that  amount,  but  was  not  to  be  liable 
for  any  tosses.  The  defendant  contracted  with  the 
firm,  and  in  an  action  brought  against  him  by  A  and 
B,  it  was  held,  that  the  plaintiffs  were  rightly  joined. 
Bond  V.  Plttardy  7  Law  J.  Rep.  (n.s.)  Exch.  78  ;  3  M. 
&W.357. 

Assumpsit  for  money  pud  to  the  defendant's  use, 
and  on  an  account  stated.  Plea,  that,  at  tlie  time  of  the 
accruing  of  the  cause  of  action,  the  plaintiff  and  de- 
fendant carried  on  business  in  co-partnership,  and 
that  the  cause  of  action  arose  out  of  transactions  be- 
tween them  as  such  co- partners,  and  that,  at  the  time 
of  the  commencement  of  the  suit,  the  accounts  be- 
tween them  were  not  balanced  and  adjusted : — Held, 
bad,  on  special  demurrer :  first,  because  it  did  not 
appear  that  this  was  a  partnership  transaction ;  or 
secondly,  that  this  was  a  debt  due  to  the  plaintlfiT 
and  defendant  jointly ;  and  Uiirdly,  if  it  did,  that  the 
plea  amounted  to  the  general  issue.  Worrall  v.  Oray^ 
son,  5  Law  J.  Rep.  (N.s.)  Exch.  101 ;  1  M.  &  W.  166; 
1 T.  &  G.  477 ;  4  Dowl.  P.C.  718. 

Though  there  may  be  cases  of  partnership  in 
which  all  the  partners  will  not  be  liable  for  all  that 
is  done  by  each  individual  partner,  yet,  in  such  cases, 
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there  ifaould  be  jomething  exclnsiTe  in  the  nature  of 
the  tnuuactioD, — ^not  only  the  others  thonld  not  be 
known  in  the  transaction,  but  the  ordering  of  the 
goods  should  be  the  exclusive  act  of  the  particular 
partner. 

In  an  action  by  stationers,  who  supplied  paper  for 
two  particular  works,  on  the  order  of  the  publishers  of 
the  works,  pg?FP«*  the  printers  of  them,  on  the  ground 
f|ia»  the  printers  and  publishers  were  partners  in  the 
works,  it  was  held,  that  if  the  defiendanta  were  partners 
in  the  publication  at  the  time  when  the  orders  were 
given,  they  were  liable  for  the  things  furnished  to 
complete  those  publications,  although  the  publishers 
only  were  liable  in  the  first  instance.  GardiMer  v. 
CkiUU,$C,8iF.B^.  [Denman] 

In  an  action  against  the  defendants,  for  a  breach 
of  duty,  »B  accountants,  in  casting  up  and  settling 
the  general  trttlp^r*  due  to  the  firm,  and  also  the 
balance  dne  to  the  plaintifl^  and  each  of  his  co- 
paitoers  respectirely,  in  consequence  of  which,  the 
plaintiff  was  awarded  to  pay  a  greater  sum  to  his 
CO- partners  than  he  otherwise  would  have  been:— 
ilMf  that  the  averment  in  the  declaration,  that  the 
ditfendants  were  retained  and  employed  by  the  plain- 
tii^  was  sttsUined  by  proof  of  a  retainer  and  em- 
plz/yKutnt  hy  the  partners  generally,  inasmuch  as 
4t*tinct  duties  were,  from  the  nature  of  the  employ- 
tf^ftit,  UnfHf^  on  the  defiradants;  in  the  one  case, 
tit:^i  of  settling  the  general  balance,  their  duty  being 
t//  iha  firm  atlarge ;  in  the  other,  that  of  settling  the 
f4:xp^ctiv«  balances  due  to  each,  their  duty  being  to 
itiM  partners  individually;  and,  consequently,  that 
a  ^imrhUi  right  ai  action  belonged  to  any  one  of  the 
fHfiMtn  who  might  be  aggrieved  by  the  inaccuracy 
•4  th/r  flirfiftidants.  Storey  v.  Richardsan^  9  Law  J. 
iUi/,  ^*,»,;  CM'.  43}  6  Bing.  N.C.  123 ;  8  Sc.  298. 

iotttl  uyttutrn  of  a  patent  for  a  particular  trading 
pfM  *t%  tLfif.  ftdnwerablc  in  tolido,  for  losses  occasioned 
hi  th*  trutitin  of  their  co-adventurers  in  relation  to 
i}^  ^^iftj-itt.  Lw€U  V.  Uiekt,  6  Law  J.  Rep.  (n.s.)  Ex. 
*>,  W,  2y,&C.481. 

%tpJ^U  -1'hst  the  Court  will  entertain  a  bill  to 
yf^-vfoi  UiJK  d^rtetruction  of  the  partnership  property, 
U-'.  y/h  tt/j  dlMolution  be  prayed.     Miles  v.  Thomatf 

h  </"i  £(/r  an  accoimt  of  partnership  transactions 
^  uA>t  j>f  4y  A  dissolution.  Knebell  v.  White,  6  Law  J. 
if.y.  <y.h.)  Ex-  Eq.  98 ;  2  Y.&  C.  15. 

A  paitoersbip  in  a  colliery  has  not  all  the  inci- 
4U  '  it  *ji'  a  mercantUe  partnership ;  and  the  rule  aa 
tv  j/Jityiug  a  dissolution,  in  a  bill  for  an  account, 
iuf^y.i:b  only  in  its  nature  to  mercantile  partnerships. 
A^t^y  y,  baUif  9  Law  J.  Rep.  (n.s.)  Ex.  Eq. dO{  4 
V.^C.  182. 

iu  a  »ult  to  wind  up  a  partnership,  the  Court  will 
AM/t,  on  uioiioD  before  decree,  order  a  sale  of  the  part- 
ULT^np  effects,  unless  the  partnership  is  actually 
aiid  ckarly  dissolved. 

Two  partners  carried  on  business  for  nearly 
twenty-one  years,  on  the  terms  of  articles,  which 
had  been  prepared,  but  not  executed.  In  a  suit  to 
wind  up  the  partnership,  the  Court  refused,  upon 
uiotion  immediately  before  the  expiration  of  the 
Wnn,  to  order  a  sale  of  the  effects.  Broadwood  v. 
O'oding,  5  Law  J.  Rep.  (n.s.)  Ch.  96^ 


PATENT. 

(A)  Validity. 

(B)    iKFaiKGEMENT. 


(A)  Vauditt. 

The  Court  will  not,  lor  the  purpoae  of  deleiinin- 
ing  the  validity  of  a  plainftiff*a  tide  •»  tfie  patrmnff 
of  an  invention,  make  an  order  upon  demunei, 
directing  the  bill  to  be  retained,  with  liberty  to  die 
plaintiff  to  bring  an  action. 

Whei€  the  bill  alleges,  that  the  plaintiff  is  die 
patentee  of  an  invention,  stating  ita  natore  gene- 
rally, but  referring  for  greater  certain^  to  a  apeci- 
fication,  in  which  it  ia  set  forth  and  deacribed  at 
large,  and  alleges,  also^  that  the  plaintiff  haa  been 
for  ten  years  in  the  exclusive  engojrment  of  such 
patent,  and  has  established  his  legal  thk  by  repealed 
actions,  a  general  demurrer  on  the  ground  of  the 
invalidity  of  the  patent,  n  stated  in  £e  bill,  will  be 
overruled.    Aay  v.  MankaU,  1 M.  &  Cr.  S7S. 

An  agreement  to  purchaiBe  a  lioenoe  to  use  a 
patent,  which  waa  in  fact  a  mere  bnbUc^  waa  set  saide 
for  fraud  and  misrepresentation:  and,  under  the 
circumstances,  it  was  held  no  objection  that  the  biU 
was  not  filed  untU  some  time  had  elapaed  after  the 
receipt  for  preparing  the  material  waa  deUveied  ts 
the  purchaser. 

Semble — that  joint  owners  of  a  patmt  are  answer- 
able for  losses  occasioned  by  their  co-adventnrcr^ 
only  to  the  extent  of  their  respective  shares.  Joarfl 
V.  /r»dir«,  5LawJ.R<^(iT.s.)£x.£%.10i;  SY.ft 
C.46. 

A  patent  vested  in  twelve  persons  is  not  invali- 
dated by  the  grant  of  an  exclusive  licence  to  use  it; 
and  the  number  of  persons  in  whom  such  licence  is 
vested,  whether  exclusive  or  not,  is  wholly  imma- 
terial to  the  validity  of  the  patent  Neither  weold 
the  letters  patent  be  invalidated,  though  the  dis- 
tricts covered  by  the  licence  included  the  extent  of 
the  patent.  Protheroe  v.  iimiy,  9LawJ.Rep.(M.s.) 
ExcL  121 ;  5  M.  &  W.  675. 

A  new  combination  of  old  materials  previously 
in  use,  producing  a  new  result,  may  be  the  snbjcet- 
matter  of  a  patent 

Thus,  the  placing  of  elastic  threads  or  strands  of 
Indian  rubber,  previously  covered  by  iilamenia 
wound  round  them,  altematdy,  side  by  side  with 
yams  of  cotton  as  a  warp,  and  comhinuig  them  by 
means  of  a  weft  when  in  extreme  tension,  and  dis 
prived  of  their  elasticity,  thereby  producing  a  new 
fabric  of  limited  elasticity,  waa  hekd  to  be  entitled 
to  the  protection  of  a  patent,  although  the  matenals 
thus  combined  were  before  known  and  used. 

The  enrolment  of  a  specification,  erfier  the  patent 
of  anoUier  party  for  the  same  invention  haa  been 
sealed,  and  his  discovery  known  upon  the  market, 
does  not  of  itself  alone  aferd  any  proof  whatever  of 
the  want  of  novelty,  in  the  manufartnre  made  under 
the  patent  of  that  party.  Cormiaik  v.  Keemt^  6  Law  J. 
Rep.  (n.8.)  C.P.  225 ;  3  Bing.  N.C.  570;  4  Sc.  337. 

Before  the  date  of  a  patent,  A,  by  the  instmctieBs 
of  the  patentee,  and  under  an  injunction  of  aecresy, 
made  a  pair  of  wheels,  on  the  principle  mentioned 
in  the  patent,  for  B,  which,  when  nwde,  were  not 
exposed  to  view  at  the  factory,  but  were  shoidy 
taken  to  pieces,  packed  up,  and  sent  abroad*  fiir  Ihie 
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use  of  a  company  abroad,  bat  wbich  had  shara- 
bolden  in  England.  B  paid  A  for  making  th« 
wheels: — Held,  that  this  was  not  such  a  publication 
as  that  the  invention  at  the  date  of  the  letters  patent 
was  not  ia«w,  within  the  meaning  of  the  statute  21 
Jac.  1,  c.  8,  s.  5. 

Where  a  patent  suggested  several  inventions  to 
be  improvements,  toi^t  of  which  the  jury  found  not 
to  be  so: — Held,  that  the  patent  was  void  upon  the 
gioond  of  fraud  on  the  Crown.  Morgan  v.  Seaward, 
6  Law  J.  Hep.  (x .8.)  Exch.  158 ;  2  M.  8e  W.  544. 

Where  a  patentee  claimed  in  general  terms  the 
applicatiott  of  a  principle  to  produce  a  mechanical 
effect,  and  it  was  proved  that  another  person  had 
previously  applied  the  same  principle  to  produce 
the  same  e£ct,  but  with  different  machinery:—^ 
Held,  that  the  patent  could  not  be  supported,  as 
the  claim  was  too  large.  Minter  v.  Mower,  6  Law  J. 
Rep.  (va)  K.B.  188;  6  Ad.  &  £.  785;  1  N.  &  P. 
696, 

The  entry  of  a  disclaimer  of  part  of  a  specifica- 
tion, under  the  5  &  6  WilL  4,  c  83,  s.  1,  does  not  set 
up  a  void  patent,  so  iar  as  to  give  a  right  of  action 
for  infringements,  conmutted  previously  to  the  dis- 
claimer. Perry  v.  Skmner,  6  Law  J.  Rep.  (n.b.) 
Exch.  124;  2  M.  ft  W.  471. 

The  application  of  a  piece  of  machinery  already 
known  and  in  use  to  a  new  state  of  the  article  to  be 
manufactured,  is  not  such  a  new  invention  or  dis- 
covery as  will  support  a  patent 

Therefore,  where  the  specification  stated  the  in- 
vention to  consist  of  new  machinery  for  macerating 
iax  and  other  similar  fibrous  substances,  previous 
to  drawing  and  spinning  it,  which  is  called  the 
preparing  of  it,  and  also  for  Improved  madnnery 
for  roinning  the  samO)  after  having  been  so  pre- 
pared, and  the  patentee  said,  that  he  placed  the 
drawing  rollers  only  two  and  a  half  inches  from  the 
retaining  rollers,  and  that  this  constituted  the  prin- 
cipal improvement  in  the  said  spinning  machinery; 
and  stated  the  extent  of  his  own  invention,  in  respect 
of  improved  machinery  for  spinning  flax,  to  be  the 
placing  of  the  retaining  rollers  and  the  drawing 
rollers  nearer  to  each  other  than  they  had  ever  before 
been  placed — t.  e.  vrithin  two  and  a  half  inches  of 
each  other: — Held,  that  a  patent  could  not  betaken 
out  for  placing  the  retaining  and  drawing  rollers  of 
the  machine  within  such  distance  of  each  other; 
the  machine  being  well  known  and  in  use  before, 
and  it  being  also  a  fVindamental  principle  of  dry 
spinning,  b^rethe  granting  of  the  patent,  that  flax 
and  other  fibrous  substances  were  spun  with  ma- 
chines, by  which  the  reach  was  varied,  according 
to  the  fibre  of  the  article  to  be  spun,  and  that  the 
reach  used  in  cotton  spinning  had  been  less  than 
two  and  a  half  inches,  stated  in  the  specification  to 
be  the  extent  of  the  patentee's  invention. 

Where  the  specification  divides  the  invention  and 
the  subject-matter  of  the  patent  into  two  distinct 
parts,  the  patentee  will  not  be  permitted  to  negative 
such  statement,  and  allege,  that  the  object  of  the 
patent  is  single. 

If  that  which  is  the  subject  of  the  patent  be  con- 
sidered as  one  entire  invention,  and  part  be  not  new 
or  not  properly  the  subject  of  a  patent,  the  whole  is 
void.  Kay  v.  Marshall,  8  Law  J.  Rep.  (n.s.)  C.P. 
261;  5  Bing.  N.C.  492;  7  Sc  548 ;  and  see  s.  c  1 
Bea.  636. 


(B)  Inpringemeitt. 

A  patent  granted  that  the  patentee  might  make, 
use,  exercise,  and  vend  his  said  invention,  and  pro- 
hibited any  other  person  frt>m  making,  using,  or  put- 
ting in  practice  the  same : — ^Held,  that  the  mere 
''  enosing  to  sale"  imitations  of  the  invention,  was 
not  m  itself  any  infringement  of  the  patent  Minter 
V.  WUHam,  6  Law  J.  Rep.  (m.b.)  ILB.  60 ;  4  Ad.  & 
£.251;  5N.&M.647. 

In  an  action  for  the  infringement  of  a  patent,  the 
defendant,  under  6&6 WilL 4, c. 88, s. 5,  delivered 
with  his  plea  a  particular  of  the  objections  upon 
which  he  meant  to  rely  upon  the  trial,  t^^nw  in 
number,  amongst  which  were  the  following : — *'  That 
the  roecification  does  not  describe  with  sufficient 
certainty  and  precision,  the  nature  of  the  supposed 
improvements,  or  the  manner  in  which  they  are 
performed,  and  particularly  that  they  are  not  appli- 
cable to  every  sort  and  description  of  the  machmexy 
to  which  in  the  specification  uey  are  said  to  be  ap- 
plicable.  That  tiie  said  improvements  or  some  of 
them  had  been  publicly  and  generally  used,  long 
before  the  muting  of  the  said  letters  patent"  And 
the  particmar  concluded  thus — **  The  defendant  wiU 
fruther  shew  all  such  objections  to  the  said  patent, 
and  the  specification  mentioned  in  the  declaration,  as 
shall  be  considered  by  the  Court  to  be  admissible 
under  the  several  pleas,  and  whereof  the  pleas  them- 
selves are  sufficient  notice*' : — Held,  that  such  par- 
ticular was  imperfect,  and  did  not  give  the  informal 
tion  required  by  the  statute;  and  £hatthe  defendant 
was  bound  to  furnish  a  better.  Fisher  v.  Dewick,  7 
Law  J.  Rep.  (n.s.)  C.P.  279 ;  4  Bing.  N.C.  706 ;  6 
Sc.  587. 

To  an  action  for  the  infringement  of  a  patent  for 
certain  improvements  in  a  cabriolet  three  pleas  were 
pleaded :  first,  the  general  issue ;  second,  that  the 
alleged  improvements  were  not  new ;  and,  third,  that 
the  plaintifb  were  not  the  true  and  first  inventors  of 
the  improvements : — Held,  that  on  this  state  of  the 
pleadings  it  could  not  be  contended  that  the  patent 
was  illc^  as  being  a  monopoly.  Also,  that  though 
all  the  improvements  claimed  must  be  shewn  to  be 
new,  yet  it  need  not  be  shewn  that  the  defendant's 
cabriolet  was  an  imitation  of  the  whole  of  them ;  but 
an  imitation  of  one  was  sufficient  to  maintain  the 
action. 

Also,  that  the  validity  of  the  patent  might  be  con- 
sidered as  having  come  m  question  under  the  second 
plea,  so  as  to  entitle  the  plaintiff  to  a  certificate  to 
that  e^ct,  under  the  third  section  of  the  statute  5  & 
6  WiU.  4,  c  83.  GiUett  v.  Wilby,  9  C.  &  P.  884^ 
[Coltman] 

PAUPER. 

A  party  who  by  his  business  or  profession  is 
capable  of  obtaining  a  livelihood,  although  in  the 
possession  of  no  property,  is  not  entitled  to  proceed 
in  the  ecclesiastical  courts  informd  pauperis.  Walker 
y.  Walker,  I  Cxat  661, 

Where  a  pauper  plaintiff  gave  notice  of  trial,  and 
on  the  second  day  of  the  assizes  withdrew  his  record, 
on  the  ground  of  its  requiring  amendment,  the  Court 
dispaupered  him.  Facerv,  French,  6  DowL  P.C.  554. 

A  plaintiff  may  at  one  motion  apply  to  be  ad- 
mitted to  sue  in  formd  pauperie  and  prochein  amy. 
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PAUPER— PAWNBROKER. 


The  rak  Ibr  admittiiiga  pljuoliffta  nieas  a  puiper 
need  not  be  dnwn  op  on  reading  oonnsel'B  oeitillcate» 
m  thai  iMtniniCBt  m  only  Ibr  diemfonnation  of  Um 
Court    Bryml  ▼.  f^Hl^t^  7  DowL  P.C.  67d. 

Wlwra  a  platnliff  tning  la  >raid  pmiperig  haa 
givan  naliee  of  trial*  and  than  pctitionad  for  Us  dia- 
charga  nndar  the  Inofdvcnt  Act,  and  a  proriaional 
mmtp^rt  only  haa  boon  appointed,  the  Conit  will 
not  aotertatn  a  motion  for  eecnritj  forcoita  until  he 
liaa  been  diapanpercd.  M^leti  r.  Baeker,  $  DowL 
PX\W7. 

Aa  a  Moper  caanoC  he  made  liable  for  eoeti  in- 
enrrtd  before  he  ia  dispanpeiwU  the  Court  will  not 
grant  an  applfeation  to  diapanpcr  him  when  the  liti* 
gadon  ia  at  an  end.  M'lMimeiv.U^fmm,6LaM  J. 
Hep,  (9M.)  C,R  2M. 

Where  a  plaintiff  eoing  im  formd  pawptrit,  re- 
ttftten  npon  one  of  eevaial  iseoca,  be  ia  not  liable 
to  My  fot'off  againet  hie  eottt,  in  respect  of  the 
«t)M!r  fMtti'B  found  for  the  defendant  In  taxing  his 
mmU,  the  Meater  sbonld  allow  for  briefs,  witnesses, 
and  fMrfi,  sa  if  the  issue  on  which  he  succeeded  were 
i\m  4m\y  one  in  the  action. 

Whirrs  a  plainttlT  is  admitted  after  plea  to  sue  to 

//find  pamptrUt — ^tutrt,  if  he  is  exempted  from  costs 

\fy  stafute  29  if  en.  S,  c.  16,  s.  2.     Pou  v.  Badme,  8 

Um  I.  yitp.  (M.S.)  Exch.  81 ;   4  Bl  ft  W.  610 ;   7 

Uowl  P.C.  203. 

A  paoper  plaintiiT  in  an  action  of  trespass  who  gets 
only  s  forthing  damages,  is  entitled  to  full  costs,  and 
not  m«tt\y  to  costs  out  of  pocket 

The  rule  of  H.  T.  2  Will  4,  s.  74,  does  not  applj 
Ut  paupers  (  and  the  costs  of  such  of  the  opposite 
psrties  who  hare  got  verdicts  cannot  be  deducted 
fftfm  the  pUiritiflT s  costs  of  the  cause. 

l^<Mrf#- -whether  the  officers  are  entitled  to  any 
U¥u  mu  agsinst  a  pauper.  Oougenhehn  v.  Lane,  1  M. 
kW.lMi  IT.AG.216;  4  DowL  P.C.  482. 

7'h«  Court  will,  under  the  rule  1  of  Hilary  term, 
2  Will.  4,  s.  110«  make  absolute  a  rule  requiring  a 
p¥u^r  pUiiitiff  to  pay  the  costs  of  the  day  for  not 
j/r'^' i'4rdiiig  to  trisL     Gore  ▼.  Morphew,  8  DowL  P.C. 

If  a  difCefidant  in  an  indictment  for  a  misdemea- 
MAMtf  •w«exs  that  he  is  not  worth  6L  in  the  world 
U  fou4  his  necessary  wearing  apparel  and  tools  of 
Um/Uu  he  nay  be  admitted  to  sue  ia  formd  pauperigf 
M^tiMu^i  thie  indictment  was  removed  from  the  see- 
^i*jM  at  bis  instsnce.    Regina  t.  Nieholsm,  8  DowL 

A  pauper  is  entitled  to  his  costs  from  the  com- 
uu'hijituefit  of  sn  action,  although  he  is  admitted  to 
t>M4:  in  that  character  in  the  progress  of  the  suit ;  and 
tUvrefvre  the  defendant  cannot  stay  proceedings  on 
u^iymeui  of  the  debt  only.  Morgan  v.  Eatttciek,  7 
DowL  P.C.  643. 


PAVING  ACT. 

The  ilf8th  section  of  the  57  Geo.  8,  c.  29,  entitled, 
"  An  act  for  better  panng,  improving,  and  regulating 
the  streets  of  the  metropolis,  and  removing  and  pre- 
V4rntiug  nuisances  and  obstructions  therein,"  autho- 
nzeH  the  commissioners  or  trustees,  ftc.  having  the 
controul  of  the  pavements  of  the  streets  and  public 
piiu  e»  in  any  parochial  or  other  district  within  the 
juhbdirtion  of  the  act,  to  cause  pottt  of  wood,  stone, 
w  iruUf  to  be  set  up  near  or  adjoining  to  the  foot 


pavanants  in  sadi  par^  ftc  aa  thaj  shanld  judge 
It  also  aothorinea  4Mm  ta  set  up 
or  adjoining  to  any  Tneani 
and  dangovms  pJaee  ahs 
or  a^ioining  to  any  of  the  stieetser  pnhUe  places  hs 
sudi  parochial  or  other  districts,  &e.  for  the  piupwie 
of  piewsting  aeddents  and  oasnaltaca.  The  defen- 
dant (the  (£erk  to  the  Cnmmisriansn  ^  Pavi^) 
having  fixed  two  pesfs  and  an  iron  rmi  adjeiaiag  to 
a  ootain  yard  or  space: — Hdd,  Aat  he  had  ex- 
ceeded the  authority  given  by  the  statnti^  inasBBtnch 
as  the  yard  or  space  i^oining  to  whlA  the  posts  and 
rail  had  been  fixed,  waa  not;  finan  what  appeared  in 
the  case  submitted  for  the  i^inion  of  the  Coo^ 
vacant  ground,  or  an  exposed  and  daagtious  place. 
Semble—^hMt  the  rssiialtiea  and  accidents,  for  the 
prevention  of  which  the  audiori^  waa  given,  aie 
such  as  afiiMst  the  public,  not  anch  aa  operate  as  a 
nuisance  to  a  private  individual,  and  for  whidi  the 
law  has  provided  the  party  with  a  remedy. 
V.  Taphr,  6  Law  J.  Rep.  (na)  C J*.  27& 


PAWNBROKEIL 

Trover  for  watches.  Plea  that  they 
aited  with  the  defendant,  a  pawnbroker,  for  secnnng 
money  advanced  by  him,  which  had  not  been  wpaiA 
Replication,  a  usurious  contract  foraloanexooHiiag 
lOL,  upon  which  more  than  lawful  intereat  waa  ts 
be  paid,  and  on  which  it  waa  agreed,  "  thtH  the  de- 
fondant  should  forbear  and  give  day  of  payment  for 
a  certain  time,  to  wit,  untu  the  expiration  of  one 
year."  At  the  trial,  it  was  proved  that  no  time  for 
forbesrance  waa  mentioned,  but  the  Judge  amended 
the  record,  by  inserting  after  the  word%  '*  until  the 
expiration  of  one  year,"  the  woida  "redeemable  in 
the  meantime ;"  and  the  jury  found  a  verdict  fi» 
the  plaintiff  Upon  motion  to  osier  a  nonsuit,  en 
the  ground  that  this  was  not  a  contract  within  the 
89  ft  40  Geo.  8,  c  99,— Held,  that  it  waa  a  question 
for  the  jury,  whether  the  parties  did  not  intend  Is 
apply  all  the  ordinary  terms  of  a  pawnhrokiqg  con- 
tract to  the  transaction,  although  the  sum  advaaoed 
by  the  pawnbroker  exceeded  lOi.  ^^idKiasa  v.  TVeMer, 
7  Law  J.  Rep.  (n.s.)  Exch.  41 ;  8  M.  ft  W.  130l 

Where  the  exact  interest  due  to  a  pawnbroker  on 
a  sum  advanced,  would  amount  at  the  end  of  a 
month  to  a  fractional  part  of  a  forthing,  but  the 
pledge  continues  for  so  many  montha  that  the  nait 
would  be  complete,  the  pawnbroker  ia  not  justified 
in  taking  more  than  that  unit,  and  cannot  claim  a 
farthing  for  each  month. 

Quart — what  amount  he  ia  oititled  to^  where  the 
pledge  doea  not  continue  long  enough  to  complete 
the  unit  Regina  v.  Goodbtam,  7  Law  J.  Rep.  (kj.) 
M.C.114;  8Ad.ft£.808;  8N.&P.468. 

The  inquiries  specified  by  the  6th  section  of  the 
89  ft  40  Geo.  3,  c  99  (Pawnbrokers  Act),  and  di- 
rected to  be  made  by  the  pawnbroker  forthwith,  and 
before  he  shall  advance  any  money  on  the  pawn  or 
pledge,  constitute  a  condition  precedent,  and  if  not 
duly  made,  the  contract  ia  illegal ;  no  property  in 
th«  thing  pawned  passes  to  the  pawnee,  and  his  right 
of  lien  is  lost  Ferguttan  v.  Norwum^  8  Law  J.  Rep. 
(N.s.)C.P.3;  4Bing.N.C.52;  5Sc304. 
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PAYMENT. 
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A) 

(B) 

(C) 

(D) 
(E) 


PAYMENT. 

In  osnebjll. 

Into  and  ovt  or  Court. 

Plba  or  Payment. 

Plia  of  Payment  into  Covet. 

App&op&iation. 


(A)  In  obnbral. 


A  receipt  is  not  conclusiye  erldence  of  payment ; 
and  a  jury  may  say,  that  there  has  been  no  payment 
where  the  receipt  is  g[iven  to  defraud  partners  or 
assignees.  Farter  v.  Hutchmi&th  8  Law  J.  Rep.  (n.s.) 
aB.107;  9Ad.&E.64l;  1P.&D.437. 

A  person  who  is  intrusted  by  the  owner  to  take 
cattle  to  a  salesman,  for  the  market,  has  no  implied 
authority  (in  the  absence  of  proof  of  a  custom  to 
pay  the  servant)  to  receire  the  proceeds  of  the  sale. 
Leitice  ▼.  Judkins,  9  Law  J.  Rep.  (n.s.)  Exch.  142. 

A  plaintiff  taking  a  bill  of  exchange  in  payment 
of  the  debt  and  costs  of  an  action,  may,  upon  the 
bill  being  dishonoured,  arrest  the  defendant  on  a 
CO.  ti»,,  without  delivering  up  the  bill.  Kemp  y. 
Gadderery  4  Dowl.  P.C.  676. 

In  an  action  for  sheep  sold  and  delivered,  the  de> 
fendi^nt  pleaded  a  payment  of  17^2.  It  was  proved 
by  J  J,  diat  he  received  a  sum  of  llfSL  from  the 
defendant's  wife  and  gave  it  to  the  plaintiff: — Held, 
that  evidence  might  be  given  that  when  the  defen- 
dant's wife  got  him  the  money,  he  told  J  J  to  take 
it  to  the  plaintiff  for  the  sheep.  Walters  r,  LewiSf  7 
C.  &  P.  844.  [Coleridge] 

A  receipt  given  by  the  agent  indorsed  on  the 
back  of  a  writ  tfs  issuing  it  for  the  sum  claimed,  is 
admissible  to  prove  payment  of  that  sum  between 
the  same  parties,  without  calling  the  agent  H\ary 
T.  AttUrtoHy  2  M.  &  R.  127.  [Bosanquet] 

To  assumpsit  on  a  bill  of  exchange  for  160i.  by 
the  executors  of  the  indorsee  against  the  acceptors, 
the  defendants  pleaded,  that  on  the  day  when  the 
bill  became  due,  they  duly  paid  and  honoured  it 
when  presented,  according  to  the  tenor  and  effect  of 
it  and  of  their  promise,  and  then  paid  the  said  sum, 
to  wit,  150/.,  the  amount  made  payable  by  the  said 
bill.  It  appeared,  that  before  the  bill  became  due, 
the  indorsee  not  having  any  banker  of  his  own, 
handed  the  bill  to  a  friend  in  order  that  he  might 
present  it  at  the  bank  of  Messrs.  W  &  Co.,  where  it 
was  made  payable.  This  friend  indorsed  the  bill 
and  got  it  discounted  at  the  Bank  of  England ;  but 
afterwards  receiving  an  intimation  from  the  party 
from  whom  he  received  it,  that  it  was  not  to  be 
noted,  sent  the  amount  of  tlie  bill  to  the  banking 
house  at  which  it  was  payable,  on  the  undertaking 
that  he  was  to  have  the  bill  delivered  up  to  him. 
The  acceptors  kept  cash  at  that  banking  house,  and 
when  the  bill  had  been  paid,  the  transaction  was 
entered  in  their  account  as  if  the  money  to  meet  the 
bill  had  been  paid  by  them ;  but  the  bill  was  deli- 
vered up  to  the  party  who,  in  fact^paid  in  that 
money.  The  jury  having,  on  this  issue,  found  a 
verdict  for  the  defendants,  the  Court  of  Common 
Pleas  set  it  aside  on  the  ground,  that  this  payment 
could  not,  under  the  circumstances,  be  considered 
as  a  payment  by  or  on  the  behalf  of  the  acceptors, 
but  must  be  taken  to  have  been  a  payment  for  the 


honour  of  the  uidoraer.    Deaeeiu  v.  Stodttutrt^  9  C.  & 
P.  685.  [Coltman] 

(B)  Into  and  out  of  Couet. 

Qumre — ^whether  a  Judge's  order  for  a  stay  of 
proceedings,  upon  the  payment,  by  the  plaintiff,  of 
a  certain  sum  less  than  that  for  which  a  distress  for 
rent,  alleged  to  be  payable  quarterly,  waa  made,  and 
pajmient  of  the  same  into  court,  will  estop  the  plain- 
tiff from  saying,  that  the  rent  waa  not  pajrable  quar- 
terly. Gayler  v.  FarrwU^  7  Law  J.  Rep.  (N.a.)  C.P. 
IS6;  4 Bing.  N.C.  286;  5  Sc.  701 ;  6  DowL  P.C.  426. 

Where  sixty  actions  on  a  policy  of  insurance 
were  depending,  in  which  there  had  been  a  conso- 
lidation rule,  binding  bdth  the  plaintiff  and  the  de- 
fendant by  the  result  of  the  trial  in  one  cause,  and 
the  whole  amount  was  for  27,200/. ;  and  the  plain- 
tiff having  obtained  a  verdict  in  that  cause,  a  rule 
a/it  had  been  obtained  for  setting  it  aside,  as  against 
eridence ;  the  Court  reftased  to  order  the  sums  to 
be  paid  into  oourt,  or  invested  in  Exchequer  bills, 
to  await  the  result  of  the  discussion  of  the  rule  for  a 
new  trial.  Ohrly  v.  Dunbar^  6  Law  J.  Rep.  (n.s.) 
K.B.15;  5Ad.&E.824;  1K.&P.244. 

Where  a  defendant  has  deposited  moneyin  court, 
pursuant  to  7  &  8  Geo^  4,  c  71,  s.  2,  to  abide  the 
event  of  the  suit,  and  he  succeeds,  the  rule  for  tak- 
ing the  money  out  of  court  is  nisi  in  the  fint  in- 
stance.   Lover  v.  TV/siIn,  6  DowL  P.C.  388. 

It  is  priind  fade  vexations  in  a  I»aTty  to  refuse 
money  paid  into  oourt,  and  afterwards  to  take  it  out, 
and  he  ought  to  be  made  to  pay  all  the  subsequent 
costs,  unless  he  shews  good  cause  of  exemption. 
Wm»  V.  jDorAre,  1 T.  &  0. 603. 

Where  money  had  been  paid  into  court  in  satis- 
faction of  the  cause  of  action,  and  there  was  a  repli- 
cation of  damages  ultra,  and  the  plaintiff  had  not 
proceeded  to  trial  pursuant  to  a  perem]^tory  under- 
taking,  the  Court  permitted  the  plaintiff  to  accept 
the  money  paid  into  court  upon  paying  the  defen- 
dant the  costs  subsequent  to  such  payment  KeUy 
T.  FVhA^  5  Dowl.  P.C.  293. 

Where  a  defendant  has  gone  abroad  after  deposit- 
ing money  in  lieu  of  bail,  pursuant  to  the  48  Qea  3, 
e.  46,  s.  2,  without  putting  in  and  perfecting  bail  in 
due  time,  and  it  does  not  appear  that  the  defendant 
has  a  residence  in  this  country,  or  employed  an  at- 
torney in  the  action,  the  defendant  may  take  the 
money  out  of  court  after  serving  his  nUe  on  the 
sheri£^  and  putting  it  up  in  the  Queen's  Bench 
office.     Uma  V.  Me  Lackkm,  7  Dowl.  P.C.  708. 

In  an  action  brought  to  recover  21/.  Is,,  the  de» 
fhidant  took  out  a  summons  to  stay  proceediDgs  on 
the  payment  of  12/.  I2s.  6(2.  into  court  The  plain- 
tiff having  refused  to  accept  that  sum,  the  Judge 
before  whom  the  summons  was  heard  nude  an  order 
that  the  defendant  should  be  at  liberty  to  pay  the 
money  into  court,  and  if  the  plaintiff  should  recover 
no  more,  that  the  defendant  should  not  be  liable  to 
costs  from  that  time.  The  defendant  afterwards 
oflbred  to  pay  161.  and  costs,  in  order  to  settle  the 
action.  The  plaintiff  subsequently  rigned  judgment 
twice  for  want  of  a  plea ;  both  of  which  Juthpients 
were  set  aside  for  irregularity.  'Die  defendant 
having  pleaded  the  payment  of  the  money  into 
court,  the  plaintiff  tiie  next  day  took  the  money  out, 
and  gave  notice  to  tax  his  costs,  and  two  days  after- 
wards delivered  a  replication,  whereby  he  accepted 
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tzff:  the  CqqxU  ob 


flibicqiKBi  to  tbe 

into  covot,  ihould  not 

the  costs  of  tfe  plain- 

swB,  did  Boc  lay 

rale  of  pncticc,  bat,  nder  the 

of  thecMe,  dxachaij^  the 

lor  nUk.  6dL,die 
ofa  htU  of  exchange,  bet  the  sob  indecsed 
OB  the  (i^Mi  was  »£.  Sc  CdL,  vhkh  was  made  sp 
of  the  SiL  Ik.  C^  with  7j^  iBtetnt,  aad  o£a  sam  o£ 
Ci.  ICiL,  dK  amoBBt  o£  a  c^ae  io  actioB,  which  the 


dated  the 
shooldbeat 
and  if  the 
%  thcj  shoold  not  be 
<B£:d«ii  CO  cotts  ftnm  that  tizBCu    Ob  the  fioUovii^ 
^T,  the  feikiMht'f  ammey  wrote  to  the  attorney 
Ibc  ;^  piLiaccidk.  saving  that  he  had  entered  an 
■ppeoiiiKgL  aad  wucid  accept  a  deciaratioB,  if  the 
lanvr  ch.HXjc^c  it  n^t  to  coDtxnBe  pcoeeedin^  in 
the  &ce«c  the  orier.    Ob  the  12th,  the  defendant's 
afiftKBey  wuMe  a^w^  aBBOBBctng  that,  having  le- 
<«rr«d  BO  np^r.  he  had  paid  ^e  nMoey  into  cout. 
i1lt  sfb«  «ic^  4t*'j«aaaiT  the  pUiatid^s  attorney  de- 
c^iftM^  <vac:iCMBAilT.  vadl  speciai  bail  was  pot  in 
aaid  ?«rdecte%L     A  T«je  hariEur  been  obfainpd  to  set 
jks^'  UM  iMUracM  &ie  in^uiarity,  and  to  stay  all 
^rOKT  pfvcw^hajTk  «  payownt  of  the  plaintiiTs 
<v«>&  »rvc  t*  the  Bate  rf  the  Judjce's  otdttr.*— Held, 
ir!4.  13^  :^  rlrttinn'^  wvie  entitled  to  the  inteiest 
M  rtw  >*::  w*>xch»B^;  «c«Hidiy.  that  the  plaintifi 
w^^ht  treat  the  apMnnoe  entered  br  the  defendant 
a»  a  Bu;;;ty»  *»*  *k*»»  <t»ditionaUy  untU  special 
Wu  B«*  pBt  ilk    And  the  Ci^oit  discbamd  the 
imW^  with  CMtt»  BBk«  ^  delendant  should  elect 
ll^  MV  the  iBlei««t  and  the  costs  of  the  action  np  to 
that  ii>^:  aad  in  the  etvnt  of  his  so  electing,  the 
rwV  t^  be  sKi»i>Jute  ttpo»  those  eouditioBfc    W'AtteT. 

TW  dw'UfBtwtt  «t«t*<  that  the  deteduit  was 

^v^^^wd  m  hVU  ixvr  *iw  aBd  %K>Mkpstioa.    The  par- 

tKHU««  wre  f^MT  ^i'^  l^l^»  beiii^  lAe  kakmn  of  one 

tv»r»  rr^^u  *l  UVC  v«N*^  B^i^wiiwU  wnt)  ptx  annunu 

W  4.^V^UbI  ^av^^M  t^  9X1  bBt  SUL  lUt^  BM  as. 

jN,«^vw.  a^Hl  a*  tv*  ^^J^  i^  tbe  Tv«idue«  payment 

tV  |nIa\wu«I  K^«»^  ^wHt  ^  the  pl«B  i>f  asaamia^ 

#*>,  *w^  ^\hW  «  •i^W  •^v<wvM  as  to  the  plea  of 

M<\u\v^^t      ^t  »N^  '»^*^*  '^  U^jVtKia^U  did  not  use 

Jw  iv*<4wwU^n  t\k  n^Mt%kw  t>H^  jvUmiuTs  proof;  and 

il  «««  h»  W.  <^*<.  UK>^^  »N»*  s  i¥\-Mm*ta«ce  toffetber 

^«iK  ibv^  |Nm^»^  «U^*  *w>^  |xUs»>$\^^.t,  ib^  pies  of  Dsy- 

w>^^  ^>'4^-^*>^^  ^^  »»V  »Hm  s-^Uw^atvCi  m  the  particular^ 

U''  *  hW>  ^^»*^»^'^  ^^  ^  ^^>»4w^v^vrv  ijote,  the  defcn- 
J*u»  k^U>W»i  ^V^i  ^v^**^w  i^M^Mi^beiwifia debt,  and 
iK.4^  ,»>^u>^^  \v><«uovt  »1^Mn^v»  ih<»  defeudant 
^^^,^^  h<  v"a\^-v  A  i^v  w  a^«*tt  bv  Ihrm,  to  be  de- 


poated  as  a  aecnnty ;  that  it  was  aeeofdingly  made 

and  indoiaed,  and  deponted  as  a  aecnrity ;  tlMt  alter. 
w«ds  the  money  was  paid,  and  the  note  was  re- 
delivered to  the  makers,  one  of  whom  frandnlently 
mdoned  it  to  the  plaintiff:— Held,  that  it  must  be 
taken,  npon  a  general  demuirer  to  tlds  plea,  that 
the  note  had  been  satisfied,  and  then,  as  it  eonld  not 
be  re-issned,  the  plea  was  an  answer  to  tibe  action. 
Bmrtrmm  ▼.  Cmddg,  8  Law  J.  Rep.  (mj.)  aaSl ;  9 
Ad.&£.275:  1P.&D.207. 

Where  the  nnder-sherifl^  on  a  writ  of  trial,  allowed 
endcnec  of  payment  to  be  given  in  reduction  of 
damages^  where  there  was  no  plea  of  payment,  the 
Cout  icAiaed  to  interfere  on  the  part  of  the  plaintiff 

who  did  not  suggest  that  the  evidence  was  altogether 
a  surprise.  Wright  v.  J^taaer,  6  Law  J.  R«>.  (m.) 
Ezeh.  89;  2  Cr.  M.  &  R.  746;  1  T.  &  O.  277:  4 
DowL  P.C.  727. 

Debt  for  two  years' rent,  at  9(ML  per  annum.  Plea, 
as  to  136iL,  parcel  of  the  rent  in  the  declaration 
mentioned,  payment  to  a  superior  landlord.    Re- 
plication, that  the  196L  had  been  paid  at  difieient 
times,  and  deducted  by  tbe  plaintiff  from  rent  pre- 
rionsly  due,  and  that  135t  was  due,  over  and  above 
what  had  been  so  paid  and  <ieducted.    Tbe  rejoinder 
traversed  that  IS5L  was  still  due.    The  particulars 
gave  credit  for  all  the  first  year's  rent,  minus 
16L  ie$.  2dL    At  the  trial,  the  plaintiff  proved  tbst 
106L  16c  2dL  was  due  over  and  above  what  had 
been  paid  and  deducted :— Held,  that  be  was  en- 
titled to  a  verdict  for  that  sum,  and  that  the  par- 
ticnlara  were  not  to  be  considered  as  embodied  in 
tlw   declaration,   so  as  reduce  the  sum  actually 
claimed ;  and  that,  therefore,  the  plea  did  not  apply 
to  the  sum  claimed  in  the  declaration,  after  deduct- 
ing the  sum  credited  in  those  psrticulars.    Pwgw 
see  V.  JfoAoB,  8  Law  J.  Rep.  (n.8,)  Q.B.  149 ;  9  Ad. 
&E.245;  1P.&D.194. 

Assumpsit  by  an  indorsee  against  the  maker.  The 
defendant  pleaded,  that  be  had  made  a  former  note^ 
and  delivered  it  to  the  indorser,  which  was  by  him 
indorsed  to  the  plaintiff:  that  there  was  no  consider- 
ation for  that  note:  that,  when  it  became  due,  he 
made  the  note  in  the  declaration  mentioned,  and 
delivered  it  to  the  indorser  to  enable  him  to  take  up 
the  former  note:  that  the  defendant  received  so 
other  consideration  for  this  second  note:  that  the 
indorser  paid  the  plaintiff  the  amount  of  the  latter 
note,  (that  mentioned  in  the  declaration,)  and  the 
nlaintiff  accepted  it.  Replication,  de  mfmrid:— 
Held,  substantially  a  plea  of  payment;  and  that 
all  the  allegations,  except  that  of  payment  to  the 
indorser,  were  immaterial,  and  need  not  be  proved 
at  the  trial.  Shearm  v.  Bumard^  8  Law  J.  Rep.  (n.s.) 
aB.261;  10Ad.&£.59d;  2P.&D.565. 

Qiuere — ^Whether  in  an  action  of  debt,  the  defen- 
dant pleading  payment,  and  not  appearing  to  sup- 
port his  plea,  the  plaintiff  is  bound  to  prove  the 
amount  of  his  debt.  Moeinioth  v.  WtUler,  I  M.  & 
R.505.  [Littledale] 

A  general  plea  of  payment  must  be  taken  to  be 
pleaded  to  thQ  particular  sums  for  which  the  action 
is  brought ;  and  where  the  claim  is  for  a  balance 
due  after  deducting  such  payment,  the  plaintiff 
may  recover  for  it  without  a  new  assignment  /We- 
man  v.  Crqfu,  7  Law  J.  Rep.  (n.s.)  Ezch.  218 ;  4  M. 
&W.4;  6  Dowl.  P.C.  698. 
A  declaration  in  assumpsit,  for  8831  I6i.,  admitted 
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?ijment  of  6642.  8#.  6d.^  and  claimed  the  residue, 
lea,  payment  of  all  tlie  monies  in  the  declaration. 
New  assignment,  that  the  action  was  brought  not 
for  17 5L  17<.,  parcel  of  the  monies  in  the  declaration 
mentioned,  and  which  had  been  paid,  hut  for  an- 
other like  sum,  describing  it ;  and  the  replication 
farther  denied  the  payment  of  the  residue.  Pleas 
to  the  new  assignment,  first,  payment ; — secondly, 
a  denial  of  the  diversity  of  the  causes  of  action : 
issue  thereon : — Held,  that  the  plea  to  the  declara- 
tion was  not  confined  to  the  balance  only,  and  that 
the  new  assignment  did  not  admit  that  the  1752. 17«. 
which  had  been  paid,  was  a  part  of  that  balance,  so 
that,  on  proof  of  payment  of  a  sum  in  addition,  suffi- 
cient to  make  up  the  balance,  the  defendant  was 
entitled  to  a  verdict  Jlston  v.  MiUs,  8  Law  J.  Rep. 
(K.8.)  Q.B.  150 ;  9  Ad.  &  £.248  ;  1  P.  &  D.  197. 

A  declaration  contained  two  counts,  one  for  lOL 
for  teaching ;  the  other  for  102.  on  an  account  stated ; 
concluding,  to  the  plaintifi^s  damage  of  20/.  The 
defendant  pleaded,  payment  of  102.  in  satisfaction  of 
the  promises  in  the  declaration,  and  infancy.  The 
plaintifir  then  entered  a  nolU  protequi  to  the  second 
count,  and,  at  the  trial,  the  defendant  recovered  a 
verdict  on  the  plea  of  payment : — Held,  on  a  motion 
to  enter  up  judgment  wm  obstante  veredicto,  that  the 
plea  was  sufficient  at  the  time  of  the  trial. 

Quare — ^whether  the  plea  would  have  been  good 
after  verdict,  had  there  been  no  Twlle  prosequi  on  the 
second  count.  Wright  v.  Acres,  6  Law  J.  Rep.  (n.s.) 
X.fi.  181 ;  6  Ad.  &  £.  726 ;  1  N.  &  P.  761. 

On  an  issue,  that  the  defendant  did  "  not  pay  a  sum 
of  money  in  discharge  of  the  same  sum  in  that  plea 
mentioned,"  and  evidence  given  of  a  cheque  being 
sent  to  the  plaintiff  before  action  brought  for  that 
BU]n,describing  it  as  a  "  balance'* : — Held,  first,  thatit 
was  a  question  properly  left  to  the  jury  whether  the 
cheque  was  received  by  the  party  to  whom  it  was  sent 
Of  moTtey ;  and,  secondly,  that  Uie  eheque  should  be 
unconditional.  And  (per  Littledale,  J.)  a  party  to 
whom  a  cheque  is  sent,  may  commence  an  action 
before  he  sends  it  back.  Hough  v.  May,  5  Law  J.  Rep. 
(N.B.)  K^.  186;  4  Ad.  &  £.  954;  6  N.  &  M.  535. 

(D)  Plea  of  Payment  into  Court. 

In  indebitatus  assumpsit,  the  plea  of  money  paid 
into  court  does  not  operate  as  an  admission  of  any 
particular  contract ;  and  if  the  plaintiff  replies  da- 
mages ultra  the  money  so  paid  in,  he  cannot  support 
that  issue,  without  proof  of  a  contract  binding  on 
the  defendant,  and  under  which  he  is  liable  to  the 
larger  amount. 

To  a  general  count  for  rent  and  fixtures,  the  de- 
fendant pleaded,  as  to  all  but  122.,  non  assumpsit, 
and  payment  into  court  as  to  that  sum : — Held,  that 
such  a  plea  only  admitted  something  to  be  due  on  a 
contract  for  fixtures,  but  that  the  plaintiff  could  not 
recover  by  merely  proving  that  the  value  of  the 
fixtures  in  question  exceeded  122.,  unless  he  could 
also  shew  a  contract  binding  on  the  defendant  to 
take  those  fixtures.  Kinghatn  v.  Roberts  or  Robins, 
8  Law  J.  Rep.  (n.s.)  Exch.  189 ;  5  M.  &  W.  94 ;  s.  c. 
ITmgham  v.  Robins,  7  Bowl.  P.C.  352. 

In  indebitatus  assumpsit,  a  plea  of  payment  into 
court  by  two  or  more  defendants,  does  not  admit  a 
joint  liability.  Stapleton  v.  Noel  or  NoweU,  9  Law  J. 
Rep.  (n.s.)  Exch.  132 ;  6  M.  &  W.  9 ;  8  Dowl.  P.C. 
196. 

Digest,  1835—1840. 


If  to  a  declaration  in  the  ordinary  form,  in  mdehi" 
taius  assumpsit,  with  particulars  containing  various 
causes  of  action,  the  defendant  pleads  payment  into 
court,  he  is  not  precluded,  by  his  plea,  from  contest- 
ing his  liability  in  respect  of  any  items  beyond  the 
amount  paid  into  court,  as  the  particulars  are  not 
to  be  considered  as  part  of  the  declaration.  Booth  v. 
Howard,  5  DowL  P.C.  438. 

It  is  not  a  ground  for  arresting  a  judgment  non 
obstante  veredicto,  that  a  plea  on  which  a  verdict  has 
been  found  in  favour  of  the  defendant,  alleges  money 
to  have  been  paid  into  court,  pursuant  to  the  3  &  4 
WilL  4,  c.  42,  s.  21,  before  declaration.  Edwards  v. 
Price,  6  Dowl.  P.C.  487. 

A  declaration  in  assumpsit  stated,  that  the  plain- 
tiff had  agreed  with  the  bankrupt,  before  his  bank- 
ruptcy, that  he  should  take  stones  from  the  plaintifiT's 
quarry  at  a  certain  price,  for  a  church,  which  the 
bankrupt  was  to  build,  and  that  he  took  stones  from 
it  to  the  amount  of  5021 ;  that  after  his  bankruptcy, 
the  defendants  (his  assignees)  adopted  his  agreement 
for  building  the  church,  and  thereby  became  liable 
to  its  equities,  and  to  pay  the  plaintiff  the  502. ;  and, 
that  they  afterwards  took  stones  to  the  amount  of 
402.  Pleas — to  the  agpreement  with  the  bankrupt, 
non  assumpserunt;  to  the  residue  of  the  causes  of 
action,  pa3rment  into  court  of  61.  \2s,  lid.  The  jury 
found  for  the  defendants  on  the  first  issue : — Held, 
that  the  admission  in  the  plea  of  payment  into  court, 
did  not  entitle  the  plaintiff  to  have  a  verdict  entered 
for  him  on  the  other  issues.  Twemlow  v.  Askey,  7  Law 
J.  Rep.  (n.s.)  Exch.  283 ;  3  M.  &  W.  495 ;  6  Dowl. 
P.C.  597. 

Where  the  sum  indorsed  on  the  writ  of  capias  had 
been  deposited  in  lieu  of  bail,  the  Court  refused  to 
permit  the  defendant  to  plead  payment  into  court  of 
a  less  sum  without  paying  in  the  money.  Ball  v. 
Stt^ord,  2  Sc.  426 ;  4  DowL  P.C.  327. 

In  debt  the  defendant  pleaded  never  indebted,  ex- 
cept in  the  sum  of  32.  7«.,  and  as  to  that,  a  payment 
into  court  The  plaintiff's  bill  of  particulars  stated 
a  demand  for  goods  sold  and  delivered  of  51.,  and 
gave  the  defendant  credit  for  12.  ISs.,  leaving  the 
balance  32.  7s.,  the  amount  of  the  sum  paid  into 
court.  On  verdict  for  the  plaintiff,  with  Is,  damages, 
• — Held,  that  notwi^standing  the  admission  in  the 
particulars,  he  was  entitled  to  retain  his  verdict,  in- 
asmuch as  the  defendant's  plea,  that  he  was  never 
indebted  in  a  greater  sum  than  32.  7s.,  was  not  sup- 
ported ;  and  such  plea  made  it  necessary  for  the* 
plaintiff  to  try  the  nict  Ernest  v.  Browne,  6  Law  J. 
Rep.  (N.s.)  C.P.  211;  3  Bing.  N.C.  674 ;  4Sc.  385; 
5  Dowl.  P.C,  637. 

(£)  Appbopriation. 

Where  a  performer  at  a  theatre  has  arrears  of 
salary  due  to  him,  and  money  is  paid  to  him  without 
its  being  stated  to  him  that  it  is  paid  on  any  parti- 
cular account,  he  may  appropriate  the  payment  to 
any  part  of  the  arrear  that  he  chooses;  but  if  the  per- 
son paying  had  at  the  time  of  the  payment  made  an 
entry  in  a  book,  stating  it  to  be  for  a  specific  portion 
of  the  arrear,  and  had  at  the  same  time  shewn  that 
entry  to  the  performer,  that  would  have  been  evidence 
of  such  an  appropriation  by  the  debtor,  as  would  be 
binding  on  the  oAer  party.  Frazer  v.  Bunn,  8  C.  & 
P.  704.  [Abinger] 
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PENAL  ACTION— PERJURY. 


PENAL  ACTION. 

Aa  action  of  debt  upon  die  ttatate  2  &  8  Edw.  6^ 
c  13,  is  a  ^«aa/  action  widun  the  4tli  clanae  of  21 
iac  1,  e.  4,  and  eonacqtieotly,  in  such  an  action,  ercn 
•inee  the  pleading  mlea,  nU  debet  is  a  good  plea. 
Spemeer  ( Earl)  ▼,  SmmneUf  7  Law  J.  Rep.  (v.!.)  Ezch. 
7:9 ;  3  M.  &  W.  1.54;  6  DowL  P.C.  826. 

In  order  to  rolneet  a  defendant  to  penalties,  under 
iht  22  Geo,  2,  c,  42,  s,  14,  he  must  be  prored  to  hare 
keien  appointed  to  the  office  of  clerk  or  deputy  cleik 
of  tJM;  peace,  and  to  hare  acted  in  inch  office.  A 
oonstro/rtive  appointment  and  acting  will  not  make 
htm  liable. 

The  new  rules  of  pleading  do  not  aStd  the  plea 
of  not  guilty,  in  actions  on  p«ial  ttatntes.  Fau&ner 
r,  CkewU,  i  Law  J,  Rep.  ( v.s.)  aB.  180 ;  10  Ad.  ft 
£.78;  2R&D,262. 

The  statute  21  Jac  1,  c.  4,  s.  4,  extends  to  cases 
arising  upon  subsequent  statutes.  Jenee  t.  WiUianu^ 
8  Uw  i.  Hep.  (M.S.)  Exch.  70;  4  M.  &  W.  876;  7 
DowL  P.C.  200. 


PERJURY. 

(A)    iHDICnfBHT  VOS. 

(a)  FaSdiiy. 
(6)  Amendmemt. 

(B)  Etidskcs  ahd  PsAcncx. 


PENALTY. 
[Hec  CoKTAACT,  Duckworth  t.  itf/uon,  p.  152.] 


PENSION. 


A  party  to  whom  a  superannuation  allowance  has 
been  granted  in  purtuance  of  a  treasury  minute, 
a';r/;r4inK  to  Ntat.  60  Geo.  3,  c.  117,  in  respect  of  an 
ftflit',«  )md  during  pleasure,  haii  no  vested  interest  in 
suirh  allowance ;  but  the  minute  may  be  revoked  at 
will  by  the  T^ords  of  the  Treasury ;  although  such 
party  contributed  to  the  superannuation  fund  under 
Stat.  '6  Geo.  4,  c.  118,  white  the  clauses  as  to  such 
contribution  were  in  force. 

Where  a  Treasury  minute  had  been  revoked  under 
tlie  above  circumstances,  the  Court  refused  a  man- 
damus, calling  on  the  Lords  of  the  Treasurv  to 
restore  such  minute  to  their  books,  and  to  submit  an 
application  to  parliament,  in  the  estimates  for  the 
current  year,  for  a  grant  on  account  of  the  allow, 
a  nee  sanctioned  by  such  minute.  Rex  v.  Treatury 
(LordtY  4  Ad.  &  £.  970 ;  0  N.  &  M.  605. 

Under  stat  80  Geo.  8,  c.  117,  and  8  Geo.  4,  c 
118,  the  Lords  of  the  Treasurv  are  not  authorised 
to  grant  retired  allowances  for  life.  A  grant  of  such 
allowance  made  by  them  in  general  terms,  is  sub- 
ject to  the  discretion  of  parliament  in  voting  the 
supplies  ft-om  year  to  year,  and  is  revocable  by  the 
Lords  of  the  Treasury. 

And,  where  the  Lords,  after  granting  such  al- 
lowance on  the  abolition  of  an  office,  had  revoked 
the  grants  but  the  allowance  had  been  erroneously 
Inserted  In  the  estimates  of  the  year,  voted  by  par- 
liament, and  Included  in  an  appropriation  act;  the 
Court  refused  to  inouire  into  the  propriety  of  the 
revocation,  and  would  not  grant  a  mandamus  to  the 
\*tm\u  for  payment  of  the  arrears,  it  being  proved 
that  the  sum  so  voted  had  never  come  to  their 
hands,  and  had  been  newly  appropriated  by  a  later 
art  of  parliament  Rex  v.  Tretuury  (Lords),  4  Ad. 
ft  K.  m ;  6  N.  &  M.  808. 


(A)   iHDICTlfXHT  FOB. 
(a)  Fmndit^. 

An  indictment  for  peijury,  stating  that  the  pri- 
soner came  before  a  magistrate,  and  fiJaely  and  mali- 
ciouly  deposed,  swore,  charged,  and  gave  him  to  be 
informed,  that  C  F  E  had  a  venerul  aflkir  with  a 
donkey,  shews  sufficiently  a  proceeding  before  a 
magistrate,  to  make  the  fidse  swearing  peijury.  Be- 
gina  V.  Gardner,  2M.  C.C.  98 ;  8  C.  &  P.  737. 

In  a  case  of  perjuiy  committed  before  magistrates, 
the  indictment  merely  stated  &at  the  defendant,  in- 
tending to  subject  W  M  to  penalties  of  peijury, 
went  before  two  magistrates,  and  *'  did  depDse  and 
swear,"  &c,  (setting  out  a  deposition,  which  stated 
that  W  B  had  put  his  hand  into  the  defesdanfa 
pocket,  and  taken  out  a  82.  note),  and  assigning  per- 
jury noon  it: — Held,  that  this  was  bad,  as  it  did  not 
shew  that  any  change  of  felony  had  been  previously 
made,  or  that  the  defendant  tiien  made  any  charge 
of  felony,  or  that  any  judicial  proceeding  was  pend- 
ing before  the  magistrates.  iSfgiaa  v.  Pearsom,  8 
C.&P.119.  [Coleridge] 

An  indictment  averred,  that  there  was  a  petitioB 
presented  against  the  election  of  F  B,  on  the  ground 
of  bribery  and  treating,  &c. ;  that  shortly  before 
such  election,  to  wit,  on  the  6th  of  July,  the  said 
F  B,  T  C,  and  other  persons  went  to  the  house  of 
W  V,  for  the  purpose  of  canvassing  him ;  that  S  Y 
(wife  of  W  y )  was  a  witness  before  the  oonoimittee, 
and  sworn  "  to  speak  the  truth  of  and  concerning 
the  aforesaid  premises  ;**  snd  it  then  became  a  ma- 
terial question,  whether,  at  the  time  aforesaid,  when 
the  said  F  B,  T  C,  8rc  went  to  the  house  of  W  V, 
and  the  said  T  C  said  thathe  would  give  the  said  WT, 
&c.  (the  corrupt  promise  in  question) ;  and  the  said 
S  y,  being  so  sworn,  &c,  did  falsely  sav,  that  before 
the  said  election  a  canvassing  party  (meaning  the 
said  canvassing  party  at  the  time  of  the  said  visit} 
came  to  her  husband's  house,  and  Mr.  C,  (meaning 
the  said  T  C)  said,  &c.  (the  corrupt  promise  ia 
question) : — Held  good,  on  motion  in  arrest  of  judg- 
ment ;  that  there  was  a  sufficient  allegation  that  the 
matter  upon  which  the  defendant  waa  alleged  to 
have  given  evidence,  was  the  question  alleged  to 
be  material ;  and  that  the  alleged  false  evidence  was 
sufficiently  shewn,  by  the  innuendo,  to  have  re- 
ferred to  the  canvassing  visit  of  the  6th  of  July, 
although  there  was  no  substantive  averment  that  it 
referred  to  that  particular  visit  Regina  v.  Firrier, 
9  Law  J.  Rep.  (n.s.)  M.C.  120 ;  12  Ad.  &  £.  317 ;  4 
P.&D.  161. 

(b)  Amendment* 

An  indictment  for  perjunr,  assigned  on  an  affi- 
davit made  for  the  purpose  of  setting  aside  judgment 
sigrned  since  the  rule  ofHilary  term,  4  WUL  4,  sSleged 
that  the  judgment  was  entered  up  *'  in  or  as  ^ 
Trinity  term;  5  Will.  4 :— Held,  that  this  was  bad; 
and  the  Judge  would  not  amend  it  under  the  stat 
9  Geo.  4,  c.  18. 
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Amendnients  under  th»t  aUtute  should  be  veiy 
sparingly  made  in  criminal  cases.  Rex  v.  Cookt,  7 
C.  &P.659.  [Patteaon] 

An  indictment  contained  three  assignments  of 
perjury.  The  Judge,  in  summing  up,  considering 
the  first  and  third  of  these  assignments  as  so  nearly 
oonnected  as  to  constitute  one  ofl^nce,  told  the  jury 
that  the  question  was,  whether  the  witness  had  per- 
jured herself  **  either  in  stating,"  &c.  (which  was 
the  second  assignment),  **  or  in  stating,"  &c.  (which 
were  nearly  in  the  words  of  the  first  and  third  as- 
signments). The  jury  found  the  defendant  not 
guilty  on  the  first  assignment,  and  guilty  on  the 
second.  The  Judge,  on  application,  directed  the  rer- 
diet  to  be  entered  for  the  Crown  on  the  first  and  third 
assignments: — Held,  that  such  amendment  could 
not  be  made.  Regina  v.  Firrier,  9  Law  J.  Rep.  (na) 
M.C.120i  12Ad.&£.317;  4P.&D.161. 

(B)   £VU>BXCB  AKD  PrACTICB. 

An  indictment  for  perjury  charged  that,  in  a  suit 
in  Chancery,  it  became  material  to  ascertain  whe- 
ther an  annuihr  granted  by  O  H  to  the  defendant, 
or  by  G  H  to  B,  as  trustee  for  the  defendant,  had 
been  paid  up  to  the  year  1828,  and  that  the  defendant 
fidsely  swore  that  it  had  not  been  paid,  whereas,  in 
truth,  the  annuity  had  been  paid  by  O  H  to  B,  and 
B  had  paid  it  to  the  defendant  With  a  view  of 
•hewing  that  B,  who  had  been  abroad  since  1832, 
had  paid  die  money  to  the  defendant,  it  was  proved 
diat  B  had  sent  money  to  his  bankers  by  his  clerk  j 
it  was  proposed  to  ask  the  clerk  the  following  ques^ 
tion : — ^'  At  the  time  you  received  this  money  from 
Mr.  B,  to  pay  in  at  the  bankers,  what  did  he  say 
about  the  money  ?'* — Held,  that  the  question  might 
be  put,  and  that  the  answer  was  receivable  in  evi- 
dence against  the  defendant  Regitta  v.  Mall,  8  C.  & 
P.  3118.  [LitUedale] 

A  was  indicted  for  perjury,  alleged  to  have  been 
committed  on  the  trial  of  B  for  pexjuiy.  The  in- 
dictment against  A  averred  that  the  evidence  he 
gave  on  the  trial  of  B  was  material,  and  that  B  was 
eonvicted.  It  appeared  that  B  was  convicted  and 
aentenced,  but  that  the  judgment  against  B  was 
aftcsrwards  reversed  on  writ  of  error: — Held,  that 
the  reversal  of  the  judgment  against  B  was  no  ground 
of  defence  for  A,  as  shewiug  that  his  evidence  could 
not  have  been  material,  and  that  it  did  not  negative 
the  allegation  that  B  had  been  convicted.  Reghta  v. 
Me€k,9CMV.5\Z.  [Williams] 

In  a  case  of  perjury  on  a  charge  of  bestiality, 
the  defendant  swore  that  he  saw  the  prosecutor 
oommitting  the  offence,  and  saw  the  flap  of  his 
trousers  unbuttoned.  To  disprove  this,  the  pro- 
seeotor  deposed,  that  he  did  not  commit  Uie  oftnce, 
and  that  his  trousers  had  no  flap ;  and  to  cooflim 
him,  Ms  brother  proved  that  at  t\ie  time  in  question, 
the  prosecutor  was  not  out  of  his  presence  for  more 
than  throe  minutes,  and  his  trousers  had  no  flap : — 
Held  to  be  sufficient  corroborative  evidence  to  go  to 
the  jury. 

An  assignment  of  perjury,  that  the  prosecutor 
did  not  at  the  time  and  place  sworn  to,  or  at  any 
other  time  or  place,  commit  bestiality  with  a  donkey 
(as  sworn  to)  or  with  any  other  animal  whateoever,  is 
sufficiently  proved  by  the  evidence  of  two  witnesses, 
falsifying  the  deposition  which  had  been  sworn  to 


by  the  defendant     R^gitia  v.  Gardiner,  8  C.  &  P. 
737.  [Patteson] 

A  person,  in  his  deposition  before  the  magistrate, 
deposed  to  several  material  facts  in  a  case  of  larceny. 
When  called  as  a  witness  at  the  Quarter  Sessions, 
on  the  trial  of  the  larceny,  he  contradicted  every 
statement  he  had  made  before  the  magistrate.  In 
an  indictment  for  perjury,  his  evidence  on  the  trial 
at  the  Quarter  Sessions  was  charged  to  be  false: — 
Held,  that  on  the  trial  of  the  indictment  for  peijury, 
the  deposition  before  the  magistrate  was  not,  by  itself , 
sufficient  proof  that  the  evidence  on  the  trial  at  the 
Quarter  Sessions  was  false,  but  that  other  con- 
firmatory evidence  must  be  given  to  satisfy  the 
jury  that  the  statement  made  by  the  party  at  the 
Quarter  Sessions  was,  in  point  of  fact,  false,  or  that 
the  statements  in  the  deposition  were,  in  point  of 
fact,  true.  Regina  v.  Wheatland,  8  C.  &  P.  238. 
[Gumey] 

On  an  indictment  for  perjury,  alleged  to  have 
been  committed  at  the  Quarter  Sessions,  the  chair- 
man of  the  Quarter  Sessions  ought  not  to  be  called 
upon  to  give  evidence  as  to  what  the  defendant 
swore  at  the  Quarter  Sessions.  Regina  v.  Gazard, 
8C.&P.595.  [Patteson] 

On  an  indictment  for  perjury,  committed  by  a 
bankrupt,  in  support  of  his  petition  to  the  court  of 
review  to  supersede  his  bankruptcy,  the  petition- 
ing creditor,  the  assignees,  and  creditors,  are  com- 
petent witnesses  to  prove  the  validity  of  the  commis- 
sion.   Regina  v.  Keat,  2  M.  C.C.  24. 

Perjury  cannot  be  assigned  upon  an  affidavit 
sworn  in  the  Insolvent  Debtors  Court,  by  an  insol- 
vent, respecting  the  state  of  his  property  and  his 
expenditure,  for  the  purpose  of  obtaining  an  extended 
time  to  petition  under  section  10  of  the  statute  7  Geo. 
4,  c.  57,  without  proving  that  the  Court,  by  its  prac- 
tice, re4uires  such  an  affidavit  Rex  v.  Ko(^Sf  6  Law 
J.  Rep.  (N.B.)  K.B.  114 ;  6  Ad.  &  £.  108  {  1  N.  &  P. 
828. 

It  is  the  practice  at  the  Central  Criminal  Court 
not  to  try  an  indictment  for  peijury  arising  out  of  a 
civil  suit,  while  that  suit  is  in  any  way  imdeter- 
roined,  except  in  cases  where  the  court  in  which  it 
is  pending  poHtpones  the  decision  of  it,  in  order  that 
the  criminal  charge  may  be  first  disposed  of.  Rex  v. 
Ashbum  and  Rex  v.  Simmons,  8  C.  &  P.  50.  [Parke] 


PERSONAL  OFFENCES. 

The  laws  relating  to  offitnces  against  the  person 
amended  by  1  Vict  c.  85 ;  15  Law  J.  Stat  162. 


PETITION  OF  RIGHT. 

A  petition  of  right  was  presented,  addressed  to  the 
King  **  in  his  Court  of  Exchequer."  It  was  indorsed 
by  the  King,  "  Soil  droit  fait:'*— Ke\d,  that  as  there 
was  no  indorsement  to  the  Court  of  Exchequer,  that 
Court  had  no  authority  to  adjudicate  upon  the  peti- 
tion. Ex  parte  or  In  re  Pering,  6  Law  J.  Rep.  (n.b.) 
Exch.253,'  2M.&W.873;  5  Dowl.  P.C.  750. 


PILLORY. 

The  punishment  of  the  pillory  abolished  by  I 
Vict  0.23;  15  Law  J.  Stat  26. 


PIRACY— PLEADING— At  Law. 


PIRACY. 

Certdn  icU  tdalintr  to  the  crime  of  pincy 
■mended  tn  1  Viet  c  88 1   15  LewJ.StaL  166. 

UpoD  [he  deatruction  of  pinlickl  gnnhoata, 
Iraunties  id  respect  of  their  crem  decreed.  Th* 
Pirotical  Prtakt,  3  Utg.  426. 

PLEADING. 

1.  JT  LAW. 

[Sea  PucTici,  at  Law.] 

iA)  DiciAXATioira. 
B)  Plus. 

ik)  Amiumtiag  It  Ot  Gtmtral  lume. 


(C)    UlMMUL  IMVB. 

(a)   Whrrt  aimmhm. 

(»)  Bjr  SMuir. 

(e)    ¥nmlmmlWfrwmi,mKltdulD^ncii 


(D)  IUfLiciTr»K». 


(*)  Ar..v— 

(E)   TllATKMB. 

(«)  Otnnnl, 
h)  Sftcial 
h)  Mttrriulw 

U)  Tmlvft. 

(P)  NlW  AulSNHRHT. 
hi)  luMATBRUL  IMUK. 
hi)    URFAiTVmi. 

'  I )  MubTirAMOtrmw. 
'K)  Imdvcrmkht. 

'■  )    ArBRItlHTS. 

,J)  Adii:mioh>. 
'N)  Fhofmt. 

J.  IS  EQUITY. 


[See  PiuCTie*.  iK  Eovmf— Pabtim  to  Soiw.] 


<A)  Bui. 


1(1)    iMI-ttltTimim-l  AWOSCAHDAL. 

«.  fKiatNAL. 
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(A)  Deq 

A  decliraCion  which  lubetanliall;  compluni  of  a 
mong,  prapeil;  (heiubject  of  en  Aclion  of  treepas, 
is  good  eflerierdict,  diongh  it  contajn  no  AlIegetxK 
afvitt  armii,  and  ii  Innied  in  cue  for  coneeqaes- 
tial  dunige.  Hadim  t.  Nkkiilim,  9  Law  J.  Rep. 
(B.i.)EKh.7l!  fiM.&W.«7. 

The  fint  count  of  the  declantion  stated  ■  demJM 
bj  the  pUintifle  to  T,  of  certain  preniiiea ;  and  nt 
out  a  coTcnant  to  keep  up  a  ■teun-engiae  boiler,  and 
to  dehTer  op  the  premiaee  in  good  Order,  with  orerj- 
thing  upon  thetn,  at  the  end  of  the  term  ;  it  (hen 
alleged  the  determination  of  the  term,  and  Mated  ■■ 
abreaeh,  that  the  defeodantB  disanneied  thebeBlo-, 
by  meang  whereof  the  plainti&'  eatate  and  iatenat 
in  the  premitea  was  injured  : — Held,  that  this  was 
sabelantially  B  count  iu  tieipais,and  was  improperif 
joined  with  a  count  in  troTer.  Weilom  v.  fVtaiktdt, 
9  Law  J.  Rep.  (H.a.)  Eicb.  97  j  S  M.  &  W.  587;  7 
DowLF.C.853. 

Qaari — per  Lord  Deaman,  C  J.,  whether  a  count 
on  an  account  stated  ii  demarrable  for  not  afeniog 
the  time  wAn  it  waa  stated.  Wtbi  v.  Baiir,  3  M.  & 
P.87!  7Ad.&E.Btl. 

The  defendant  was  the  Tendor  of  certain  lott  if 
ground,  which  were  put  up  to  sale  by  auction  on  the 
18th  of  September  1838,  under  the  foUowiBgamoogit 
other  conditiona:  that  the  purehaaei  shDnld  pay 
down  a  deposit  of  101.  per  cent  in  part  of  the  pu- 
chase-money,  and  sign  an  agreement  for  i>ayment 
of  the  remainder  on  or  before  the  28th  of  NoTEmbo' 
1838 ;  that  a  proper  abstract  ahoald  be  deliistd 
within  fourteen  daya  from  the  day  of  the  sale,  and  a 
good  tide  deduced  at  the  (endor'a  expense,  harii^ 
regard  to  the  said  conditiona :  that  the  deeda  of  con- 
•eyance  and  assignment,  including  any  aasigimient 
of  attendant  terms  on  the  freehold,  should  be  pre- 
pared, kc,  and  left  at  the  office  of  the  vendor's  soli- 
cilora  for  execution,  on  or  before  the  lOth  of  Norem- 
ber  1838 ;  any  objection  to  the  title  ehoold  be  cm- 
municated  within  twenty-one  days  aJtei  the  delivery 
of  the  abatract,  and  every  objection  not  taken  and  so 
"  d  within BUch period, should  bedeemed 


D  be  made,  and  ii 


sidered  aa  of  the  essence  of  the 
contract  The  plaintiff  became  the  pnrchaaer,  and 
in  an  action  against  the  defendant  for  a  bnaeh 
of  the  agreement,  in  not  deducing  a  good  title 
to  the  premisea  on  or  belbre  the  28th  of  Noron- 
b«r,  on  apecial  dcmnrrer  to  the  declaratioii, — 
Held,  that  aa  there  waa  no  predae  time  specified 
for  tile  deducing  of  a  good  title,  the  vendor  was 
allowed  by  law  a  reaaonalile  time  for  so  doing; 
and  aa  the  declaration  contained  no  allegation  that 
a  reasonable  time  for  deducing  such  title  had  elapsed, 
it  waa  bad.  Sarnon  v.  AAmIh,  9  Law  J.  Rep.  (k.l) 
C.P.  13S ;  6  Bing.  N.C.  261 ;  8  Sc  S44. 

A  declaration  by  the  aaaignee  of  a  bail-biDd 
stated  that  the  bond  was  duly  assigned  according  ta 
the  statute,  but  did  not  allege  that  it  waa  onder  the 
hand  and  seal  of  the  aherifl^  oi  waa  made  in  the  pie- 
aenceof  two  or  more  credible  witneasea.  On  spedal 
demurrer, — Held,  good.  LeiiiU  t.  Parktr  or  Arto, 
7  Law  J.  Bep.  ()<,•.)  Exch.  19,  3M.&W.I»i  6 
Dowl.  P.C.  93. 


PLEADING— At  Law--(Dbcla]iation8). 
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A  ddcUnratloii  in  case  stated,  that  the  plain  tiff  was 
posaessed  of  apartments  in  a  house,  and  had  the 
liberty  and  privilege  of  taking  water  from  a  cistern, 
and  of  using  a  dusthole ;  and  alleged  by  way  of 
breach,  that  the  defendant  mtending  to  deprive  him 
of  the  use  of  the  cistern  and  dusthole,  fastened  up  a 
door  and  doorway  in  the  house,  leading  to  the  said 
cistern  and  dusthole,  and  thereby  prevented  the 
plaintiff  from  having  access  to  them,  and  prevented 
the  plaintiff  from  taking  water  from  the  cistern,  and 
from  using  the  dusthole.  Plea,  traversing  the  right 
to  the  use  of  the  cistern  and  dusthole : — Held,  after 
verdict,  that  the  declaration  was  bad,  as  there  was 
no  averment  of  a  right  to  go  through  the  door  and 
doorway,  or  that  it  was  the  only  mode  of  access  to 
the  cistern  and  dusthole.  Tehbutt  v.  Selby,  6  Law  J. 
Rep.  (N.8.)  K.B.  176 ;  6  Ad.  &E.786 ;  1  N.  &  P. 710. 

^er  Lord  Denman,  C.J. — A  declaration,  stating 
that  defendant  was  indebted  to  plaintiff  in  20L  for 
goods  sold,  and  in  consideration  thereof  promised 
(not  adding  "  the  taid  pUantiJp*)  to  pay  plaintiff  the 
said  20/.  on  request,  is  good,  independently  of  the 
rule  of  Trinity  term,  1  Will  4,  Schedule,  tit '  Com- 
mon Counts.'  Jomes  v.  Owen,  5  Law  J.  Rep.  (n.s.) 
K:.B.212;  5Ad.&£.222;  6N.&M.620. 

Declaration  that  the  defendant  drew  a  bill  of  ex- 
change, directed  to  D,  which  was  afterwards  indorsed 
to  the  plaintiff;  that  the  bill  was  protested  for  non- 
acceptance,  and  subsequently  for  non-payment;  of 
idl  which  the  defendant  had  notice;  also  that  the 
defendant  was  indebted  to  the  plaintiff  in,  &c.,  on 
an  account  stated;  that  the  defendant,  in  consider- 
ation of  the  fierxdMBrespeetiveiy,  then,  to  wit,  on  the 
day  and  year  last  aforesaid,  promised  the  plaintiff  to 
pay  him  the  said  several  monies  reapeetieely  on  re> 
quest  Breach,  that  the  defendant  had  disregarded 
his  promise,  and  had  not  paid  the  said  monies  or 
any  part  thereoC  Special  demurrer,  assigning  for 
causes  that  the  declaration  was  double  and  uncertain : 
— Held,  that  whether  the  declaration  consisted  of 
one  or  two  counts,  it  was  not  demurrable  on  either  of 
those  grounds;  though,  assuming  that  it  contained 
two  counts,  the  second  might  have  been  demurred 
to,  as  being  informal  in  its  commencement  Galway 
V.  Rote,  9  Law  J.  Rep.  (n.s.)  Ezch.  151 ;  6  M.  &  W. 
291;  8  DowL  P.C.  239. 

In  assumpsit,  the  declaration  stated,  that  the 
sheriffhad  seized  goods  of  the  plaintiii^  under  a^./a., 
issued  upon  a  judgment  signed  on  a  warrant  of  at- 
torney, given  by  the  plaintiffs  and  another,  for  the 
benefit  of  the  defendant,  and  that  it  was  agreed 
between  the  plalntiffi  and  the  defendant,  that  the 
plaintiffs  should  give  the  defendant  two  warramte  of 
attorney t  one  for  the  amount  due  upon  the  judgment, 
and  the  other  for  a  debt  of  a  third  party  to  the  de- 
fiendant,  and  that  the  defendant  should  cause  the 
goods  seised  to  be  re-delivered  to  the  plaintifib; 
but  that,  although  the  plaintifb  gave  to  ihe  defen- 
dant the  t^o  warrants  of  attorney,  yet  the  defendant 
did  not  within  a  reasonable  time  cause  the  goods  to 
be  re-delivered.  To  this  the  defendant  pleaded,  that 
the  warrant  of  attorney  first  mentioned  was  not  given 
for  the  benefit  of  the  defendant  Held,  on  special 
demurrer,  that  such  a  plea  was  bad,  as  traversing 
an  immaterial  aUeg^tion: — Held,  also,  that  the  war- 
rants of  attorney  were  sufiiciently  described: — Held, 
thirdly,  that  the  contract  being  to  re-deliver  abso- 
lutely, no  averment  of  a  request  was  necessary. 


Ra4fordY.  Smith,  7  Law  J.  Rep.  (n.s.)  Ezch.  77 ;  8  jSf . 
&W.254;  6  DowL  P.C.  381. 

A  declaration  stated,  that  the  defendant,  carry- 
ing on  business  at  Liverpool,  sent  and  delivered  to 
the  plaintiffs,  carrying  on  business  at  New  Orleans, 
an  order  to  purchase  cotton  for  the  defendant,  viz., 
if  they,  the  plaintiffs,  could  purchase  cotton  at  such 
price  as  to  stand  in,  laid  down  in  Liverpool,  all 
charges  included,  Liverpool  fair  9\d,  per  lb.,  good 
fair  10^.  per  lb.,  then  the  plaintiffs  were  to  purchase 
cotton  to  the  extent  of  200  bales ;  and  if  at  \d.  per  lb. 
under  those  prices  300  bales ;  if  at  ^d,  per  lb.  under 
those  prices,  400  bales ;  and  to  draw  bills  of  ex- 
change on  the  defendant,  for  the  amount  of  the 
pride.  The  declaration  then  averred,  that  the 
plainti£&  accepted  the  order,  and  promised  to  per- 
form all  things  therein  contained  to  be  by  them 
performed,  and  in  consideration  of  the  premises 
the  defendant  promised  to  accept  and  receive  the 
cotton  to  be  purchased  by  the  plaintiffs  in  pursuance 
of  the  order,  and  to  accept  any  bill  drawn  by  th 
plaintiffs  on  the  defendant  for  the  price  of  the  cotton. 
The  declaration  then  averred,  that  the  plaintiffs  did 

?urchase  a  laige  quantity,  to  wit,  206  bales  of 
iiverpool  fair  cotton,  at  such  a  price  as  to  stand  in 
9^^.  per  lb.,  laid  down  in  Liverpool,  all  charges 
included :  it  then  stated  the  shippmg  of  the  cotton ; 
that  the  plaintiffs  drew  a  bill  for  the  amount ;  that 
afterwards,  to  wit,  on  8rc.,  the  said  cotton  arrived  in 
Liverpool,  and  then  wa»  ready  to  be  delivered  to  thede- 
fendantf  of  all  which  he  had  notice:  and  the  plaintiffs 
afterwards,  to  wit,  on  &c.,  requested  the  defendant 
to  accept  the  said  cotton,  and  to  accept  the  said  bill 
of  exchange,  which  was  then  presented  to  the  de- 
fendant for  acceptance.  Breach,  that  the  defen- 
dant did  not,  nor  would,  accept  the  cotton  so  pur- 
chased, or  any  part  of  it,  and  did  not  nor  would 
accept  the  bill,  or  pay  or  satisfy  the  plaintiff^  for 
the  said  cotton: — Held,  on  demurrer,  that  the  de- 
claration was  ill,  as  it  did  not  sufficiently  shew  that 
the  plaintiflb  were  ready  and  willing  to  deliver  the 
200  bales  only.     Dixon  v.  Fletcher,  8  M.  &  W.  146. 

On  amotion  in  arrest  of  judgment,  a  declaration  al- 
leged the  defendant,  who  was  an  attorney,  to  have  been 
guilty  of  negligence,  and,  in  consequence,  that  the 
plaintiff  was  compelled  to  pay  14/.  costs;  and  that, 
in  consideration  of  the  premises,  the  defendant  pro- 
mised to  pav  the  sum  of  7^,  half  of  those  costs : — 
Held,  that  the  declaration  was  bad,  inasmuch  as  no 
sufficient  consideration  was  alleged  as  moving  from 
the  plaintiff  to  the  defendant  Stnart  v.  CheU,  7 
Dowl.P.C.78L 

Proof  that  the  plaintiff  was  in  separate  possession 
of  two  rooms  of  a  house,  is  sufficient  to  satisfy  an 
allegation  that  the  plaintiff  was  in  possession  of  the 
metsuage,  Fetm  v.  Grqfton,  2  Bing.  N.C.  617;  8Sc. 
56. 

Where,  in  a  contract  of  sale  entered  into  at  an 
auction,  one  of  several  conditions  is,  that  if  the  pur- 
chaser shall  fail  to  comply  with  any  of  the  conditions, 
the  deposit  shall  be  forfeited  as  liquidated  damages ; 
such  condition  forms  no  qualification  of  the  general 
promise  to  complete  the  purchase.  Therefore,  upon 
a  wrong  abandonment  of  the  contract,  on  the  part  of 
the  purchaser,  the  vendor  may  recover  damages 
ultra  the  forfeited  deposit,  end  is  not  bound  to  state 
the  condition  in  declaring  upon  the  contract  leely 
r.  Grew,  6  N.  &  M.  467. 
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(B)  Plxas. 

(a)  OeneraUy. 
[See  Chanter  v.  Xee«e,  Vaaiakck.] 

To  a  declaration  upon  a  money  demand,  and  alio 
upon  an  account  stated,  the  defendant  may,  in  his 
plea,  allege  thai  the  several  sums  mentioned  in  the 
two  counts  are  the  tame  debt  and  not  dUiinet  debts, 
and  then  plead  over  to  the  debt  so  consolidated. 

But  where,  to  an  action  of  assumpsit  for  work 
and  labour,  money  lent,  and  on  an  account  stated, 
the  defendant  pleaded  as  to  20i.,  parcel  of  the  sums 
in  the  two  first  counts,  and  as  to  20iL,  parcel  of  the 
sum  in  the  last  count,  that  the  sum  of  20^  so  found 
to  be  due  on  an  account  stated,  is  the  same  sum  of 
202.,  parcel  of  the  sums  in  the  two  first  counts  men- 
tioned, and  the  said  two  sums  of  20^  each,  are  the 
same  debt,  and  not  other  and  difiierent  debts ;  and 
then  pleaded  payment  of  the  20^ : — Held,  on  spe- 
cial demurrer,  that  the  plea  was  bad,  in  not  statmg 
how  mnch  of  tibe  20/L  found  to  be  due  on  the  account 
stated  was  aj^licable  to  the  count  for  work  and 
labour,  and  how  much  for  money  lent  Mee  ▼.  roei- 
Hnton,  6  Law  J.  R«p.  (n.8.)  ILB.  41 ;  4  Ad.  &  £.  262 1 
5N.&M.624. 

To  an  action  against  the  defendant  as  drawer  and 
indorser  of  two  bills  of  exchange,  the  defendant 
pleaded,  that  the  plaintiff  was  applied  to  for  a  loan 
of  money  to  T  P  B,  but  agreed  to  give  two-thirds 
of  the  amount  in  money  and  one-third  in  wine;  the 
plea  then  averred,  that  the  contract  for  the  s^e  and 
delivery  of  the  wine  was  a  g^ross  fraud,  and  that  the 
defendant  had  not  had  any  value,  &c  The  plaintiff 
replied,  that  there  was  a  good  consideration  fwr  the 
drawing,  and  concluded  to  the  country.  On  spe* 
cial  demurrer  to  the  replication  for  concluding  to 
the  country : — Held,  that  the  plea  was  bad,  as  be- 
ing only  an  answer  to  part,  and  that  the  allegatioii 
of  fraud  was  too  generaL  Cornnop  v.  Holmet,  4  Dowl. 
P.C.451;  2Cr.M.&R.719;  1T.&Q.85. 

In  a  declaration  on  a  charter-party,  by  which  the 
ship  was  to  ssil  from  Hambnrgh,  being  tight, 
staunch,  strong,  and  everyway  fitted  for  the  voyage, 
in  the  course  of  the  next  November,  and  proceed  to 
Lima,  and  having  discharged  her  outward  cargo, 
forthwith  to  be  made  ready  and  proceed  to  Costa 
Kica,  and  there  take  on  board  a  cargo,  and  then 
proceed  to  Liverpool.  Breaches  were  alleged  as 
follows — That  the  vessel  was  not  in  November,  or 
afterwards,  until  or  when  she  sailed,  to  wit,  on  the 
20th  of  December,  tight,  staunch,  strong,  or  in  any 
way  fitted  for  the  voyage ;  and  that,  though  she  did 
then  sail  firom  Hambnrgh,  yet,  by  reason  of  her  not 
being  tight,  &a,  when  Ske  so  sailed,  she  was  obliged 
to,  and  did,  put  back  into  Altona,  and  was  detained 
there  for  a  long  time,  to  wit,  until,  &c ;  though  she 
did  then  again  set  sail  on  her  voyage  firom  Altonfly 
she  did  not  proceed  on  the  voyage  according  to  its 
due  course,  or  with  proper  dispatch,  but  was  unne- 
cessarily delayed,  and  deviated,  &&,  &&,  by  means 
of  which  several  premises  the  vessel  did  not  arrive 
at  Lima  until  &c.,  and  the  plaintiff  lost  the  benefit 
of  a  homeward  cargo  firom  Costa  Bica,  &c.  The 
defendant  pleaded,  amongst  other  things,  as  to  so 
:nuch  of  the  declaration  as  related  to  the  vessel  not 
being  fitted  for  the  vovage,  and  by  reason  thereof 
bein^  obliged  to  put  bade  into  Altona,  and  being 
detained  there  for  such  time  as  wsjs  necessary  to 


put  ftirther  ballast  on  boaid,  paynMotinto  eowt  of 
!«.,  and  no  damages  ultra;  and  as  to  so  modi  as 
related  to  her  beu^  detained  at  Aluma  beyond  the 
time  necessary  to  put  the  ballast  on  bosrd,  that  she 
was  not  detained  there  by  reason  of  her  not  being 
tight,  staunch,  &c.,  wtode  et  formd  .•-^Held,  on  spe- 
cial demurrer,  that  the  latter  plea  was  bad,  as  an* 
swering  only  a  part  of  the  breach  to  which  it  applied, 
vix.  the  detention  at  Altona  and  the  sobseqiMnt 
delay  and  deviation ;  even  if  that  «mm  a  breach,  and 
was  not  merely  a  statement  of  special  damsgo 
Porter V. /sat,  1  M. & W. 381  {  lT.&0.6d9. 

A  plea  commenced  by  a  general  allegation,  that 
plaintiff  ought  not  to  have  or  maintain  hu  aforesaid 
action  thereof  againstdefendaat;  then  followed  matter 
expressly  oonf^ed  to  '*  the  first  count,"  with  a  veri- 
fication and  prayer  of  judgment  whether  the  plain- 
tiff ought  to  have  or  maintain  **  his  aforesud  aetioa 
thereof."  The  record  then  went  on  thus: — ^''And 
as  to  the  seoond  oo<uit,"  &c  with  matter  expressly 
confined  to  **  the  second  count,"  and  verification  and 
prayer  of  judgment,  as  before : — Held,  that  the  fint 
part  was  a  plea  pleaded  to  the  first  count  only,  though 
informally,  and  was, good  on  demurrer  to  the  re* 
joinder.  Harvey  v.  Grmbkam,  5  Ad.  &  £.  61 ;  6  N.  & 
M.764. 

Where  the  declaration  eontsined  one  count  on  a 
bill  of  exchange  against  the  acceptor,  and  another 
on  an  account  stated,  and  the  defendant  pleaded  only 
that  he  did  not  accept  the  bill  of  exchange : — Held, 
that  the  plea  was  bad  on  special  demurrer.  Putney 
V.  JSuMTfi,  6  Law  J.  B«p.  (n.8.)  Exch.20;  2M.&  W. 
72;  6  Dowl.  P.C.  296. 

To  covenant  for  the  arrears  of  an  annuity  due  in 
18d4,  the  defendant  pleaded  a  judgment  recovered 
in  debt  in  1832,  and  averred,  that  it  was  for  the 
same  cause  of  action : — Held,  thst  the  plea  was  bad. 
Few  V.  Backkoute,  8  Law  J.  Bep.  (k.8.)  Q.B.30;  8 
Ad.&£.789;  iP.8ED.34. 

To  a  declaration  in  debt,  the  defendant  pleaded  a 
defence  under  the  Westminster  Court  of  Requests 
Act,  in  this  form : — as  to  all  except  1  /.  13«.  8^.,  tnoi- 

nm  indebitatuSf  and  as  to  R  IZt,  Sd.,  that  the  de- 
dant  was  not  indebted  to  the  plaintiff  to  a  greater 
nmount  than  XL  13«.  Sd, ;  that  he  was  liable  to  be 
sued  for  that  sum  in  the  Westminster  Court  of  Re- 
quests ;  that  at  the  oommencement  of  the  suit,  the 
said  debt  of  It  13f.  8^.  beii^  a  debt  not  exceeding 
40«.,  was  recoverable  by  the  plaintiff  in  that  court, 
and  the  plaintiff  sued  in  this  court  for  that  sun^ 
eanira  fermam  etaiuti,  concluding  with  a  prayer  of 
judgment  as  to  the  sum  of  U  18«.  Sd. : — Held,  that 
the  plea  was  bad,  as  tendering  an  insufllcient  issue, 
namely,  whether  the  sum  of  It  ISt.  8dL  was  dw^ 
and  not  whether  the  sum  due  was  under  40*. 

Setnble — that  the  plea  was  properly  firamed  in  re- 
9peet  to  the  oommencement  and  conclusion.  Air- 
reught  V.  Hedgnu,  8  Law  J.  Rep.  (k.s.)  aB.  113; 
9Ad.&£.499t  1P.&D.328. 

To  trover  for  three  deer,  the  defendant  pleaded  as 
to  all  except  one,  aeHo  mm,  because  the  defendant  is 
not  guilty ;  and  as  to  the  conversion  of  that  one,  that 
the  deer  was  wrongfully  in  the  defendant's  close, 
damage  feasant,  and  he  took  the  same  as  for  a  dis- 
tress for  such  demise,  which  is  the  conversion  com- 
plained of-: — Held,  on  special  demuner,  that  this 
plea  was  good ;  that  as  it  was  to  be  coupled  with 
.the  first  part,  there  was  no  necessi^  Ua  an  nclie  mm 
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that  it  did  not  anMnmt  to  tlie  genenl  iiiue,  bat  con* 
fesaed  md  avoided  the  oonvenion  in  the  declara* 
tion ;  that  if  the  plaintiff  intended  to  complain  of 
any  irregularity  subeequent  to  the  distrees,  he  oi^ht 
to  have  new  assigned ;  and  that  it  was  not  neces- 
sary for  the  defendant  to  shew  how  he  had  disposed 
of  die  distress.  (Littledale,  J.  dubitante  on  all  but 
the  first  pomt)  Weeding  v.  Aldrieh,  8  Law  J.  Rep. 
(X.B.)  aB.  119  ;    9  Ad.  &  £.  861 ;    1  P.  &  D.  667. 

To  an  avowry  for  rent  in  anrear,  the  plaintiff 
pleaded,  that  before  the  defendant  had  any  interest 
in  the  lands,  they  wei«  charged  with  a  mortgage  in 
fee,  that  the  mortgagor,  who  retained  the  possession 
after  forfeiture  of  the  land,  demised  the  same  to  the 
defendant  for  a  term,  who  demised  to  the  plaintiff 
who  entered  into  possession  until  the  mortgagee 
(there  being  an  arrear  of  interest,  and  also  of  rent 
due  from  the  plaintiff  to  the  defendant,)  gave  notice 
to  the  former  to  pay  the  portion  of  the  rent,  amount- 
ing to  the  arrear  of  the  interest  to  him,  and  in  de» 
fault  threatened  to  put  the  law  in  force,  and  was 
about  to  do  so,  to  recover  the  arrear  of  interest; 
whereupon  the  plaintiff  necessarily  paid  the  said 
sum  to  the  mortgagee,  and  so  the  rent  was  not  in 
arrear  to  the  defendant;  concluding  with  a  verifica- 
tion : — Held,  first,  that  the  plea  was  good,  being  in 
efibct  a  plea  of  payment,  and  not  of  nil  hahuii  in 
UnememtUf  and,  secondly,  that  it  was  correct  in 
setting  out  the  facts,  and  concluding  with  a  verifi- 
cation. Johnson  V.  JoneSf  8  Law  J.  Rep.  (n.b.)  Q.B. 
124;  9Ad.&£.809;  1P.&D.661. 

Where,  in  trespass  for  breaking  and  entering  a 
house,  and  taking  the  plaintiff*8  goods,  the  defen- 
dant justifies  as  having  distrained  the  goods  of  his 
tenant,  fhtudulently  removed  to  the  plaintiff's  house, 
under  the  11  Geo.  2,  c  19,  he  should  confine  his 
justification  to  the  breaking  and  entering  the  house, 
and  traverse  in  another  plea  the  plaintin's  property 
in  the  goods. 

A  plea  commenced,  "As  to  the  breaking  and 
entering,  and  taking  the  plaintiff's  goods,  that  the 
goods,  being  the  goods  of  the  defendant's  tenant,  had 
been  fraudulently  removed  to  the  plaintiff's  house, 
with  his  privity  and  consent,  and  therefore  the  de- 
fendant entered  and  distrained  them:" — Held,  on 
special  demurrer,  to  be  bad,  for  if  it  denied  the 
l^aintiff's  property  in  the  goods,  it  did  so  argumen- 
latively  only ;  and  if  it  a^itted  it,  the  statute  did 
not  apply,  and  there  was  no  defence.  But  held  also, 
that  there  was  no  admission  of  the  plaintiff's  posses- 
sion of  the  goods.  Fletcher  v.  Marittier,  8  Law  J. 
Rep.  (n.8.)  aB.  1 76 ;  9  Ad.  &  £.  457 ;  1  p.  &  D.  854. 

A  plea  of  an  immemorial  right  in  A  and  his  an- 
oeetors  to  a  profit  d  prendre  in  gross,  is  disproved 
by  evidence  of  a  grant  more  than  thirty  years  old 
from  B  to  the  ancestor  of  A. 

Such  a  right  should  be  pleaded  for  the  periods 
mentioned  in  2  &  8  WiU.  4,  c.  71,^8.  1,  otherwise  the 
variance  is  not  cured  or  aided  by  that  section. 
Welcome  v.  Upton,  8  Law  J.  Rep.  (n.s.)  Ezch.  267 ; 
fi  M.  &  W.  398 ;  7  Dowl.  P.C.  475. 

Declaration  in  debt  on  a  promissory  note  made  by 
defendant,  payable  t1^elve  months  after  date  to  plain- 
tiff Plea,  that  one  J  W,  before  and  at  his  death, 
was  indebted  to  th^  plaintiff  in  24t,  for  goods  sold, 
which  sum  was  due  to  the  plaintiff  at  the  time  of 
the  making  of  the  promissory  note  in  the  declara- 
tion mentioned ;  that  the  plaintiff,  after  tiie  death  of 


J  W,  applied  to  the  defendant  for  payment,  whef«- 
upon  the  defendant,  after  the  death  of  J  W,  for  and 
in  respect  of  the  said  debt,  and  for  no  other  oonsi« 
deration  whatever,  made  and  delivered  the  said  note 
to  the  plaintiff,  and  that  J  W  died  intestate ;  end 
that,  at  the  time  of  the  msking  and  delivering  of  the 
note,  no  administration  had  been  granted  of  his 
sflbcte,  nor  was  there  any  executor  or  executors  of 
his  estate,  nor  any  person  liable  for  the  debte  so  re-* 
maining  due  to  the  plaintiff  as  aforesaid.  And  the 
defendant  averred,  diat  there  never  was  any  consi- 
deration for  the  note,  except  as  aforesaid : — Held, 
that  the  plea  contained  a  good  answer  to  the  decla« 
ration.  Nelson  v.  Serle  (in  error),  8  Law  J.  Rep.  (m.s.) 
Ezch.  305  $  4  M.  &  W.  795. 

To  trespass  for  breaking  and  entering  theplaintiff^e 
house,  and  seising  his  goods,  the  defendant  pleaded, 
that  the  plaintiil^  on  the  5di  of  November  1888,  and 
for  a  long  time  past,  and  firom  thence  until  and  at 
the  said  time  when,  &e.  held  and  enjoyed  certain 
premises,  of  certain  persons,  as  tenant  under  a  cer« 
tain  demise,  to  wit,  a  demise  before  then  made  by 
those  persons  to  the  plaintiff,  upon  which  a  weekly 
rent  was  reserved.  The  plea  tnen  stated  that  rent 
was  in  arrear,  and  that  the  plaintiff  fVaudulentiy  re- 
moved his  goods  from  the  premises  to  prevent  a  dis- 
tress, and  conveyed  the  goods  to  the  dwelling-house 
in  which,  &c.  and  then  Justified  the  entry  by  the 
defendanto  as  servante  of  the  landlord,  and  seizing 
the  goods  as  a  distress,  and  impounding  them,  snd 
afterwards  selling  them.  Replication  de  injuria. 
Demurrer,  assigning  for  causes,  that  the  replication 
put  in  issue  an  interest  in  land,  and  not  merely 
matters  of  excuse : — Held,  first,  that  the  plea  so  snfii- 
ciently  shewed  Uie  relation  of  landlord  and  tenant, 
as  to  be  good  upon  general  demurrer ;  semble — that 
it  would  have  been  insufficient  if  specially  demur* 
red  to. 

Secondly,  that  the  replication  was  bad,  as  it  put 
in  issue  an  authority  given  by  the  law*-namely,  the 
power  of  a  landlord  within  a  certain  time  to  rollow 
goods  that  have  been  fraudulently  removed,  and 
seise  them.  Bowler  y.  Nieholsmy  9  Law  J.  Rep.  (n.8.) 
Q.B.853;  12Ad.&£.S41;  4P.&D.  16. 

Assumpsit  for  work  snd  labour  as  an  attorney.  Plea^ 
that  although  during  the  time  the  work  was  done, 
the  plaintiffwas  an  attorney,  duly  admitted  and  en- 
rolled, yet  he  had  not,  dunng  any  part  of  the  time 
the  work  was  done  or  in  progress,  obtained  or  entered 
the  certifieate  required  by  law  in  that  behalf  autho- 
rising him  to  practise  as  an  attorney,  during  any 
part  of  the  said  time,  pursuant  to  Uie  statute:— 
Held,  first,  that  the  plea  was  bad  for  duplicity ; 
secondly,  that  inasmudi  as  it  did  not  allege  that  the 
work  was  not  done  between  the  15th  of  November 
and  the  first  day  of  Hilary  term,  it  was,  so  far  as  it 
related  to  the  entering  of  (he  certificate,  bad  in  sub- 
stance. Semble-^ihsit  it  was  also  bad  on  special  de- 
murrer, for  describing  the  certificate,  not  in  the 
terms  of  the  stetute,  but  by  words  involving  ite  legal 
effect  and  operation.  Syre  v.^Ae/ley,  9  Law  J.  Rep. 
(n.8.)  Exch.  247 ;  6  M.  &  W.  269 1  8  DowL  P.C.  185. 

(b)  Amounting  to  the  General  Issue, 

Assumpsit  for  money  paid  to  defendant's  use. 
Plea,  that  it  was  paid  by  plaintiff  to  defendant's  use 
in  the  following  manner,  namely,  as  one-sixteenth 
part  of  the  damages  recovered  in  an  action  against 
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a.    ..  v.i.ui..;^  ».x  woivjHua.     AuJ  the  dvUfuuant* 
ii»4    .K  w  u  .n   »iVi..  iKtrwI,  Cite,  in  libe  intn>- 


v;i*..  .o  \  fM'i  y».  k^o  i>;cvO*KMuiv>.teJ,  i*  composed  and 
ui  4  u-  vip  o»  vi'Nci"*  xu»»Kx  s>L  luonvv  Wul  to»  and  paid» 
»..  .1  ..u.  i'kU  .Mvnacvt  K'l  1^0  acKuaauts,oa account 
o.  ill.  in  !.  vkJ  U»  )»u»Au.iiKH?»i  ib*^  sAid  promitieand 
,,..ouviU.  \vu'u.ktioi> .  HoiO*  a  bad  piea  upon 
a^uuiix  i.  o  *»muo»ua^  w  ihc  general  issue.  Haudg 
\     \i...*..^4  v'4   W(..».W«Mt  7  l.AW  J.  Kep,  (N.s.)  £xch. 

^>4  ^  vUvUkrtiu'u  Ka  tO.\,  iho  price  of  a  boat  sold 
i^uvk  av  lu%4^a,  iKo  vU'tv»uUut  pleaded,  as  to  17^  lOfc, 
uiu.K  x\v  *^^>»^  **  *«**  *^**  re«aiiue  ol'  the  sum  of 
\.  {\\^  ,  \\\\wh  urt*  tU^  price  ot*  a  boat  sold  by  the 
|4l  ♦uiViil  ^^^  ik  Ui  U'j\art»t,  umler  a  warranty  of  sound- 
iu  .  4 ,  vl*  41  W  pi\»\*Hl  «»*ounU»  aiul  the  sum  ol"  \7L  lOt. 
sv  t4  t  viuua^'il  in  lonkjug  it  wound ;  aud  that  at  the 
imu  J  ih»»  mU'  U  ^aw  Uv»t  ^orth  wore  than  40t, 
\\Ui^\\  Ou»  il«'iHuU»t  bail  t»aid;  Held,  on  special 
UouuMU »,  IUh»  i\w  idra  wa»  bad,  aa  amounting  to 
iUy  ii«  u^'mI  u*u»».     )>♦*  AfM  V.  iNVii/i'  or  Srah,  5  Law 

Ill  A  »'t«uu»  \\\  «»♦»/♦  MrtiM*  <i«»Nfltf»fiV  for  work, 
UltiMti,  H»nl  iimUMUK  thi»  artWuUnt  pleaded,  that 
Mi»4  rt»t«l»  HM«  sWww  aiul  lh«»  Hiatrrials  provided,  in 
viMltH>«Mt)(««M  U\  iMi'VVUt  a  chimmi^y  of  the  defen- 
lUnt  H  l>oiu  •uioKluM,  upon  an  agreement  that  they 
ptiitiiltl  MMl  br  |»i»l«»  «'*M  unlcaathvplaintifT succeeded 


in  pteffdny  the  anid  chinmey  flram  onokiiig: — 
Heid,  on  ^Mial  demuner,  that  this  plea  was  had, 
as  anminting  to  the  general  issue.  H^mUem  t. 
A^»6LawJ.Rep.(y^.)K.B.67;  6Ad.8iK.l5Z; 

To  a  declaration  for  work  and  labour  as  an  attomej, 
tfae  dcfiendant  pleaded,  as  to  all  except  two  sums, 
paic^  &e.  that  the  work  was  done  by  the  plaintiff 
lir  the  defendant  on  two  occasi^ms,  when  the  defien- 
a  candidatp  to  be  retnmed  a  member  of 
;  and  that  on  the  first,  the  work  was  done 
^Tonring  to  procnie  the  defendant  to  be 
an  engagement  not  to  charge  fin- his 
hnt  only  for  duborsements ;  and  on  the 
^cre  was  no  express  contract  for  the 
^  hnt  it  was  not  reasonably  worth  more 
:hao  X  certain  avxn,  which  was  one  of  the  sums  ex- 
%Kim!d  31  the  commencement  of  the  plea : — Held, 
ML  apecuil  donvixer,  that  the  plea  was  bad,  as 
joxi/aziciic  tu  the  general  issue. 

Jtmottt — in  all  cases  in  assumpsit,  or  debt  on  sim- 
7uf  Alc  tract,  where  the  defence  shews  a  liability  dif- 
the  iwplyd  pnanise  or  liability  alleged 
the  general  issue  is  the  proper 
pIiM.    /mmv.  .Voary,  &  Law  J.  Rep.  (n.8.)  Exch. 
1m:  lM.&W.SU:5I>owLP.C.90;  lT.&G.dS4w 

A  Aeclaradon  alleged,  that  the  defendant  bar- 
jpistfd  AMT  and  bon^it  of  the  plaintiff  a  quantity  of 
cre««^  a>  be  well  t^en  np  by  the  plaintiff  at  the 
vnial  time  of  the  year,  and  to  be  delivered  to  the 
decVn<iaac  wichin  a  reasonable  time;  and  it  was 
avetied*  xhjx  the  plaintiff  well  and  properly  took  up, 
Ckc^  and  odmd  to  defiver  to  the  defendant,  but  he 
leftLsed  to  accept.  Pleas,  that  it  was  the  duty  of  the 
piaincitft  according  to  the  usage  of  trade,  and  accord- 
ing to  the  contract,  to  have  abstained  from  taking 
up  the  trees  nntil  he  rcceiTed  notice  from  the  de- 
fendant to  do  SOL  That  the  trees  bargained  for  were 
trees  growing  in  a  certain  nursery  ground,  and  that 
the  trees  taken  np  by  the  plaintifl^  and  ofoed  by 
him  to  be  delireied,  were  not  the  trees  growing  in 
that  nnrsenr  ground,  nor  the  trees  for  which  the 
defendant  bargained.  Both  pleas  were  held  bad,  as 
amounting  to  the  general  issue.  Swuih  t.  Dixon,  6 
LawJ.  ]Up.(N.s.)K.B.233;  7Ad.&£.l;  2N.& 
P  1 ;  6  DowL  P.C.  47. 

In  assumpsit  on  an  attorney's  bill,  and  for  money 
paid  to  the  defendant's  use,  and  on  an  account  stated, 
the  defendant  pleaded,  first,  that  the  work  was  done 
negligently  and  carelessly,  and  was  useless; — 
secondly,  thst  it  was  done  under  an  engagement  to 
indemnify  the  defendant  against  all  costs  and 
charges,  and  that  these  were  costs  incurred  under 
that  engagement: — Held,  that  both  pleas  were  bad 
on  special  demurrer,  as  amounting  to  the  general 
issue,  mu  T.  JUen,  6  Law  J.  Rep.  (n.s.)  Exch.  72 ; 
2  M.  &  W.  283 ;  5  Dowl.  P.C.  471. 

To  a  declaration  in  case  for  negligent  driving,  the 
defendant  pleaded,  that  the  plaintm  so  carelessly 
drove  his  carriage  that  it  struck  against  the  coach 
of  the  defendant;  without  <JUj,  that^  through  the 
carelessness  of  the  defendant,  the  coach  of  the  de- 
fendant struck  against  the  carriage  of  the  plaintiff: 
— Held,  bad  on  demurrer,  as  amounting  to  the 
general  issue.  Owgh  v.  Bryan,  6  Law  J.  Rep.  (k.8.) 
Exch.  234:  2M.  &W.  770;  5  DowL  P.C.  765. 

To  a  declaration  in  assumpsit  against  a  carrier, 
which  stated,  that  goods  were  delivered  to  him,  to 
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be  carried  from  A  to  B,  that  he  did  not  deliirer 
them,  but  that  through  his  negligence  and  care- 
lessness they  were  lost,  the  defendant  pleaded,  that 
the  plaintiff  undertook  to  accompany  the  goods  from 
A  to  B,  and  to  guard  and  protect  them : — Held  bad 
on  special  demurrer,  as  amounting  to  the  general 
issue.  Brindy,  Dale,  6  Law  J.  Kep.  (n.8.)  Exch.  235 ; 
2  M.  &  W.  776. 

Case  for  the  negligent  management  of  a  train  of 
railwaT  carriages,  whereby  it  ran  against  another 
train,  m  which  the  plaintiff  was  riding,  and  injured 
him.  Plea,  that  the  parties  haying  the  manage- 
ment of  the  train  in  which  the  plaintiff  was, 
managed  it  so  negligently  and  improperly,  that  in 
part  by  their  negligence,  as  well  as  in  part  by  the 
defendant's  negligence,  the  defendant's  train  ran 
i^^ainst  the  other,  and  caused  the  injuries  to  the 
plaintiff: — Held,  that  the  plea  was  bad  in  form,  as 
amounting  to  not  guilty;  and  in  substance,  for  not 
shewing,  not  only  that  the  parties  under  whose 
management  the  plaintiff  was  were  guilty  of  negli- 
gence, but  also  that  by  ordinary  care  they  could 
have  avoided  the  consequences  of  the  defendant's 
negligence.  Bridge  v.  Grand  Junction  Railway  Com^ 
pony,  3M.&W.244. 

In  an  action  for  use  and  occupation,  a  plea,  stating 
a  demise  of  certain  premises  at  a  fixed  rent,  payable 
quarterly,  and  alleging,  as  to  one  quarter's  rent,  an 
eviction  from  the  premises  during  the  quarter,  and 
before  the  rent  became  due,  is  bad,  as  amounting  to 
the  general  issue.  Prentice  v.  EUiolt,  9  Law  J.  Rep. 
(N.8.)Exch.42;  6M.&W.606;  7Dowl.  P.C.819. 

Declaration  for  goods  sold  and  delivered.  Plea, 
that  the  g^ods  were  sold  and  delivered  by  the  plain- 
tiff as  agent  for  one  JW;  tliat  at  the  time  of  the 
sale  and  delivery  thereof,  the  defendant  and  the 
plaintiff  were  in  partnership  together,  and  that  the 
goods  were  purchased  by  the  defendant  of  the  plain- 
tiff as  such  agent,  on  account  and  for  the  benefit  of 
the  partnership,  as  part  of  the  partnership  stock: — 
Held  bad,  as  amounting  to  the  general  issue.  Payne 
T.  Halest  9  Law  J.  Rep.  (n.b.)  Exch.  89;  5  M.  &  W. 
598 :  7  DowL  P.C.  859. 

A  declaration  in  covenant  on  an  indenture  of 
lease,  securing  rent  by  quarterly  payments,  averred 
as  a  breach,  that  *'  after  the  making  of  the  indenture, 
to  wit,  on  the  25th  of  March  1836,  a  large  sum  of 
money,  to  wit,  66/.  5«.,  for  two  quarters  of  a  year  of 
&e  said  term,  ending  on  the  day  and  year  aforesaid, 
became  and  was  due,  and  was  in  arrear;"  plea, 
**  that  no  quarter's  rent,  ending  on  the  said  25th  of 
March  1836,  then  became  and  was  due  or  in  arrear, 
by  virtue  of  the  said  indenture  in  the  said  declara- 
tion mentioned:" — Held  bad,  as  amounting  to  a  plea 
of  riens  in  arrear,  Badden  or  Baden  v.  Plight^  6  Law  J. 
Rep.  (k.s.)  C.P.  190 ;  3  Blng.  N.C.  685 ;  4  Sc.  412. 

(e)  Jn  Co^feetioH  and  Aveidance, 

A  plea  that  the  "  said  supposed  debt  in  the  decla- 
ration mentioned,  if  any  such  there  be,"  did  not 
accrue  within  six  years,  is  bad  on  special  demurrer, 
as  not  amounting  to  a  confession  of  the  debt  declared 
upon.  Margetts  v.  BaySt  5  Law  J.  Rep.  (n.b.)  K.B. 
105;  4Ad.&£.489;  6N.&M.228. 

In  an  action  for  an  assault  and  battery,  a  plea 
that  "  before  the  said  time  when  &c.,"  to  wit,  on  the 
day  and  year  in  the  declaration  mentioned,  the 
plaintiff  assaulted  the  defendant,  and  would  have 
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injured  him  if  he  had  not  defended  himself,  sufil- 
ciently  confesses  the  assault  by  the  defendant  IViee 
V.  Modioli,  9  Law  J.  Rep.  (n.s.)  aB.  204 ;  3  P.  &  D. 
510. 

(d)  Duplicity  in, 

[See  Eyre  v.  Shelley,  ante,  (a)  In  general ;  and 
post,  (D)  Replications.] 

A  plea  may  be  bad  for  duplicity,  although  one  of 
the  grounds  of  defence  alleged  therein  would  be  bad 
on  special  demurrer. 

Therefore,  where,  to  an  action  upon  a  bill  of  ex- 
change, the  defendant  pleaded  that  the  bill  was 
accepted  by  force  and  duress  of  imprisonment,  and 
without  any  value  or  consideration  for  the  accept- 
ance:— Held,  that  such  plea  was  double,  although 
the  want  of  consideration  was  so  pleaded,  that  it 
would  have  been  bad  upon  special  demurrer.  Ste- 
phent  or  Stevens  v.  Underwood,  7  Law  J.  Rep.  (n.b.) 
C.P.292;  4  Bing.  N.C.  655 ;  6  Sc.  402. 

The  plaintiff  declared,  that  the  defendant  bar- 
gained for  and  bought  of  the  plaintiff  a  quantity  of 
trees,  not  less  than  5,000  nor  more  than  6,000,  to 
be  well  taken  up  by  the  plaintiff  at  the  usual  time 
of  the  year,  and  to  be  delivered  to  the  defendant 
within  a  reasonable  time ;  and  it  was  averred,  that 
the  plaintiff  well  and  properly  took  up  for  the  de- 
fendant 6,000  trees,  being  not  less  than  &c.,  and 
offered  to  deliver  them  to  the  defendant,  but  he 
refused  to  accept  them.  Plea,  that  the  plaintiff 
did  not  well  and  properly  take  up  for  or  offer  to 
deliver  to  the  defendant  6,000  trees,  being,  &c.: — 
Held,  that  this  plea  was  bad  for  duplicity,  but  not 
for  putting  in  issue  the  delivery  of  the  precise 
number  of  6,000  trees.  Smith  v.  Dixon,  6  Law  J. 
Rep.  (N.8.)  K.B.  233;  2  N.  &  P.  1;  7  Ad.  8e  £.  1 ; 
6Dowl.P.C.47. 

To  an  action  to  recover  penalties  under  22  Geo.  2, 
c.  46,  8. 14,  from  the  defendant  for  acting  as  an  attor- 
ney at  sessions,  whilst  deputy  clerk  of  the  peace, 
the  defendant  pleaded  that  he  was  not  deputy  clerk 
of  Ihe  peace,  nor  did  he  commit  the  offences: — 
Held,  bad,  on  special  denaurrer,  for  duplicity. 
Faulkner  v.  Chevell,  5  Law  J.'Rep.  (n.b.)  K.B.  228  ; 
5Ad.&E.213;  6N.&M.704. 

In  an  action  by  the  executors  of  the  indorsee 
against  the  acceptors  of  a  bill  of  exchange,  a  plea, 
alleging  that  the  bill,  when  due,  was  presented  to  the 
bankers  of  the  defendants,  who  paid  the  same  accord- 
ing to  its  tenour  and  the  promise  of  the  defendants, 
and  then  received  the  bill,  and  placed  its  amount  to 
the  debit  side  of  the  defendants'  account ;  that  the 
bill  waa  lost  by  the  bankers,  and  came  into  posses- 
sion of  the  plaintiffs,  who  obtained  and  kept  it  with- 
out  value  or  consideration,  and  that  the  bankers  bad 
no  authority  to  negotiate  or  circulate  the  bill: — 
Held  bad,  for  vagueness,  and  duplicity.  Deacon  v. 
Stodhart,  9  Law  J.  Rep.  (n.s.)  C.P.  148 ;  5  Bing. 
N.C.  694;  7Sc.763. 

(e)  Commencement  and  Conclusion  of. 

[See  Practice,  Plea — ante  (a)  Generally.] 

A  plea,  which  does  not  commence  with  actionem 
fioif,  nor  conclude  with  a  prayer  of  judgment,  is,  by 
the  9th  rule  of  Hilary  term,  4  Will.  4,  supposed  to 
be  in  bar  of  the  whole  cause  of  action ;  and  if  a  plea 
wanting  such  formal  commencement  and  conclu- 
sion be  in  bar  only  of  part,  it  is  bad  on  special  Ae- 
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murrer.   Upward  t.  Knight,  8  Law  J.  Rep.  (n.8.)  C.P. 
156;  5  Bing.  N.C.  338  ;  7Sc.311. 

To  a  declaration  in  assumpsit  on  an  award,  tbe 
defendants  set  forth  in  their  plea  the  whole  award, 
and  concluded,  **  and  the  defendants,  in  fact,  say, 
that  the  award  is  had  and  void  in  law,  and  this  they 
are  ready  to  verify  :'* — Held,  not  to  he  an  informal 
conclusion.  Thorp  v.  CoU,  5  Law  J.  Rep.  (n.8.) 
Exch.  24 ;  2  Cr.  M.  &  R.  867  ;  4  Dowl.  P.C.  457. 

To  an  action  on  a  hill  of  exchange,  the  defendant 
pleaded,  that,  after  the  time  when  it  hecame  due  and 
payable,  he  paid  the  amount,  and  that  the  party 
never  sustained  any  damage  by  the  non-payment 
thereof;  concluding  to  the  country : — Held,  bad  on 
special  demurrer,  and  thit  it  ought  to  have  con- 
cluded with  a  verification.  Oiapman  v.  Vandervelde, 
6  Law  J.  Rep.  (n.s.)  K,B.  89. 

To  a  declaration  in  debt  for  20/.  for  goods  sold  and 
delivered,  the  defendant  pleaded,  that  he  paid  the  202. 
according  to  his  contract  and  liability  in  the  decla- 
ration mentioned,  concluding  to  the  country: — 
Held,  on  special  demurrer,  that  it  should  have  con- 
cluded with  a  verification.  Goodchildv,  Pledge,  5 
Law  J.  Rep.  (n.s.)  Exch.  176  ;  1  M.  &  W.  363 ;  1  T. 
&0.638;  5  Dowl.  P.C.  89. 

Trespass  for  breaking  closes  of  and  belonging  to 
plaintiff,  encumbering  them  with  stones,  &c.,  and 
thereby  depriving  plaintiff  of  the  full  use  and  enjoy- 
ment of  the  closes  ;  also,  for  pulling  down  rails,  &c. 
thereon.  Pleas,  1.  Not  guilty;  2.  Justification, 
alleging  freehold  in  defendant:  verification;  3. 
Denying  that  plaintiff,  at  the  times  when,  &c.,  was 
poseesied  of  the  said  closes,  rails,  &c.,  in  manner 
and  form,  &c. :  concluding  to  the  country ;  4.  Jus- 
tification, alleging  that  defendant,  at  the  times  when, 
&c.,  was  lawfully  possessed  of  the  closes,  and  tra- 
versing that  the  closes  were,  at  the  times  when,  &c., 
the  closes  of  plaintiff,  in  manner  and  form,  &c. :  con- 
clusion to  the  country : — Held,  on  special  demurrer, 
that  the  third  plea  was  properly  concluded  to  the 
country.  Fleming  v.  Cooper,  5  Ad.  &  £.  221 ;  6  ^.  & 
M.  809. 

(C)  General  Issue. 

(a)   Where  admissible. 

Semble — that  no/  guilty  is  a  good  plea  to  an  action 
of  debt,  on  a  penal  statute,  notwithstanding  the  new 
rules  of  pleading,  Hilary  term,  4  Will.  4.  Faulkner 
V.  Chevell,  5  Law  J.  Rep.  (n.s.)  K.B.  228 ;  6  Ad.  &  E. 
213;  6N.&M.704. 

In  an  action  by  the  indorsee  against  the  maker  of 
a  promissory  note,  payable  on  a  certain  day,  the  first 
count  stated  a  promise  to  pay  according  to  the  form 
and  effect  of  the  note,  and  that  default  was  made  in 
payment;  whereby  Uie  defendant  became  liable 
to  pay  the  amount  The  second  count  stated,  that 
on  a  subtequent  day  the  defendant  became  indebted 
to  the  plaintiff  in,  &c.,  on  an  account  stated,  and,  in 
consideration  of  die  premises,  afterwards  promised 
to  pay  the  said  several  sums  of  money : — Held,  that 
the  action  was  upon  a  promissory  note,  within  the 
meaning  of  the  new  rules ;  and  therefore  that  the 
plea  of  non  assumpsit  was  inadmissible.  Donaldson 
v.  Thompson,  9  Law  J.  Rep.  (N.s.)  Exch.  150  ;  6  M. 
&W.316;  8  Dowl.  P.C.  209. 

(ft)  By  Stntufe. 
By  the  slaiut'j  lo  Eliz.  c.  2,  s.  19,  a  defendant 


may  plead  the  general  issue ;  and, 
the  whole  matter  is  to  begiyen  inevuknoe: — ^HeU, 
that  overseers  might,  under  the  general  usae,  prove 
that  the  goods,  for  taking  which  an  action  oftnspaaa 
was  brought  against  them,  were  not  die  propeHy  v€ 
the  plaintiff,  notwithstanding  the  new  rules :  and  ao^ 
per  ratteson,  J.,  wherever  a  statute  gives  a  defendant 
the  power  of  pleading  the  general  issue,  and  giviag 
in  evidence  special  matter,  a  defendant  may  give  in 
evidence  on  that  issue,  whatever  ia  a  defisnce  to  the 
action.  Maine  v.  Davey,  6  Law  J.  Rep.  (v^)  E.BL 
167;  4Ad.&£.892;  6N.&M.3d6. 

If  a  defendant  plead  not  guilty  **  by  statute^'  to 
the  declaration,  that  plea  also  extoids  to  a  new  as- 
signment 

If  a  defendant  does  not  add  the  words  **  by  sta- 
tute," on  the  margin  of  his  plea  of  not  guilty,  be 
cannot  give  special  matter  in  evidence  to  bring  him- 
self within  an  act  of  parliament,  whidi  allows  a  plea 
of  not  guilty  ;  but  if  at  the  end  of  the  plaintiff^s  case 
it  appear  that  the  defendant  was  entitled  to  notice  of 
action,  and  to  hare  the  venue  laid  in  the  proper 
county,  and  the  plaintiff  gave  no  notice  of  action, 
and  the  venue  be  in  a  wrong  coonty,  this  is  not 
aided  by  the  defendant  having  omitted  to  add  the 
words  **  by  statute"  on  the  margin  of  his  plea.  Mas&a 
T,Newkmd,9C.8iF.575.  [Patteson] 

An  act  of  parliament  provided,  that  the  defendant 
in  any  action  commenced  for  anything  done  in  pur- 
suance of  the  act,  or  on  account  of  any  order,  &e. 
of  the  Court,  might  give  die  special  matter  in  evi- 
dence under  the  general  issue: — Held,  that  this 
enactment  protecteid  not  merely  the  officers  of  the 
local  court,  but  also  the  plaintiff  in  the  suit  there^ 
who  had  voluntarily  accompanied  and  aided  the 
officer  in  seizing  the  goods  of  his  debtor,  under  an 
order  of  execution.  Cuhfersm  v.  Meitan,  2  M.  &  R.  . 
200.  [Parke] 

(c)   What  must  be  proved,  and  what  Defences  are 
available,  under  it. 

Under  the  plea  of  the  general  issue,  a  note  in 
writing  must  be  proved  in  every  case  in  which  it  is 
required  by  the  Statute  of  Frauds. 

Thus,  under  non  assumpsit  in  an  action  on  an 
executory  contract  concerning  an  interest  in  land, 
the  plaintiff  must  prove  a  note  in  writing,  as  required 
by  Uie  4th  section  of  the  statute. 

Also,  in  cases  of  a  demise  for  three  years,  where 
a  denial  of  the  demise  is  intended  on  the  general 
issue.  Buttemer  or  Buttermere  v.  Hayes,  9  Law  J. 
Rep.  (n.8,)  Exch.  44 ;  5  M.  &  W.  456 ;  7  DowL  P.C. 
489. 

The  plea  of  non  assumpsit  does  not  put  in  issue 
the  consideration  for  the  promise.  Morse  v.  Orion,  9 
Law  J.  Rep.  (n.s.)  Exch.  58. 

The  plea  of  not  guilty  to  an  action  on  the  case  for 
a  deceitful  warranty  of  soundness,  puts  in  issue  both 
the  warranty  and  unsoundness.  Spencer  v.  Damson,  I 
M.  &  R.  552.  [Parke] 

Since  the  Reg.  Gen.  Hil.  temo,  4  WilL  4,  a  defen- 
dant in  an  action  of  assumpsit,  brought  on  a  policy 
of  insurance,  must  plead  the  plaintiff's  want  of  in- 
terest specially.  Mills  v,  Campbell,  2  Y.  &  C.  891. 

In  an  action  on  the  case  against  the  defendant, 
for  negligently  driving  his  horse  and  cart  against 
the  horse  of  the  plaintiff,  the  plea  of  not  guilty,  to  a 
declaration  in  the  usual  fonn,  puts  in  issue  only  the 
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fact  of  negUgcBt  driving ;  and  evidence  on  the  part 
of  the  defendant  to  prove  that  the  cart  was  not  his, 
and  that  he  was  not  driving  at  the  time,  hut  had 
lent  his  horse  to  another  person,  is  inaidmissible 
under  such  plea.  T<memer  v.  LUtk,  9  Law  J.  Rep. 
(ii.8.)C.P.59;  5  Bing.  N.C.  678  ;  7Sc.796. 

In  an  action  on  the  case  for  a  libel,  the  defendant, 
under  the  plea  of  not  guilty,  may  go  into  evidence  to 
shew  that  the  alleged  libel  was  a  privileged  commu- 
nication. LiUey  oxLUUef.  Price,  6Law  J.  Rep.  (m.8.) 
KB.  7;  5  Ad.  &  £.  645;  1  N.  &  P.  16;  6  DowL 
P.O.  432. 

-  In  an  action  for  maliciously,  and  without  probable 
cause,  refusing  to  accept  a  debt  and  costs  from  the 
plaintifl^  the  d^endant,  under  the  general  issue,  may 
give  in  evidence  a  vesting  order,  (under  the  1  &  2 
Vict  a  110,)  before  the  tender  made,  by  which  all 
the  property  of  the  plaintiff  was  transferred  to  a  pro- 
visionatasaignee, as  shewingprobable cause.  Haundt- 
fMd  V.  Druryy  9  Law  J.  Rep.  (n.s.)  aB.  33 ;  11  Ad. 
&E.98;  3P.&D.  127. 

Where  it  is  doubtful  whether  a  statutable  objec- 
tion to  the  contract  can  be  rendered  available  under 
the  plea  of  non  assumpsit,  the  Court  will  allow  it  to 
be  specially  pleaded.  Smith  v.  DUoUf  4  DowL  P.C. 
67  L 

Assumpsit  for  commission  on  procuring  a  charter- 
party.  Plea,  payment  of  half  the  sum  demanded 
into  court,  and  non  assumpsit  as  to  the  rest  The 
plaintiff  proved  the  procuring  of  the  charter-party, 
and  that  the  usual  rate  of  commission  payable  was 
6^  per  cent,  whether  the  ship-owner  abandoned  the 
contract  or  not  The  defendant  proved  a  conversa- 
tion with  the  plaintiff  subsequent  to  the  procuring 
of  the  charter-party,  in  which,  as  the  ship-owner 
was  unable  to  procure  an  outward  cargo,  and  had 
therefore  abandoned  the  contract,  the  plaintiff  agreed 
to  accept  2\L  per.  cent  instead  of  bl. : — Held,  that 
this  evidence  was  receivable,  not  as  shewing  a  new 
contract,  in  which  case  it  would  have  been  inadmis- 
sible, but  as  shewing  what  the  original  contract  was 
between  the  parties,  in  case  of  the  defendant  not 
being  able  to  procure  an  outward  cargo,  and,  there- 
fore, abandoning  the  charter-party.  Broad  v.  M*  Cal- 
mar,  5  Law  J.  Rep.  (N.ft.)  K.B.  3 ;  5  N.  &  M.  418. 

In  an  action  for  an  apothecary's  bill,  the  objection 
that  the  plaintiff  was  not  in  practice  as  an  apothe- 
cary prior  to  or  on  the  5th  of  August  1815,  or  had 
not  obtained  a  certificate  from  the  society  of  apothe- 
caries, need  not  be  pleaded,  but  may  be  rendered 
available  under  non  assumpsit  Morgan  v.  Ruddock, 
4  DowL  P.C.  311. 

A  plaintiff  declared  sneciallv  in  assumpsit,  that  in 
consideration  that  the  plaintiff  had  sold  and  deliver- 
ed twenty  tons  of  best  Dutch  lead  to  the  defendant, 
and  stated  as  a  breach,  that  the  defendant  would  not 
deliver  the  full  quantity  of  potash.  The  defendant 
pleaded  non  assumpsit: — Held,  that  as  the  defen- 
dant had  not  pleaded  that  the  plaintiff  had  not  de- 
livered best  Dutch  lead,  he  could  not  go  into  evi- 
dence to  shew,  that  the  lead  was  of  inferior  quality. 

On  a  count  for  a  quanium  valebant,  the  plaintiff  may 
give  evidence  of  an  agreed  price  for  the  goods,  and 
the  defendant,  on  a  plea  of  non  assumpsit,  may  also 
go  into  evidence  to  induce  the  jury  not  to  give  that 
price,  by  shewing  that  the  articles  delivered  were 
inferior  to  those  uiat  the  price  was  agreed  to  be  paid 
|br.    Pegg  V.  Stead,  9  C.  8c  P.  636.  [ Abinger] 


Since  the  new  rules  of  pleading,  the  denial  of  the 
promise,  in  assumpsit,  is  not  a  denial  of  that  on 
which  it  is  founded :  therefore,  where  a  declaration 
stated  that  the  plaintiff  had  composed  and  written 
the  music  and  poetry  of  an  opera,  and,  as  such  com- 
poser and  author,  had  a  right  to  the  music  and 
poetry,  and  in  consideration  qf  the  premises,  and  that 
the  plaintiff  wotf/ef  sell  him  such  right,  the  defendant 
undertook  to  buy  it,  &c.  the  defendant  pleaded  only, 
that  he  did  not  undertake  and  promise  in  man- 
ner and  form,  &c : — Held  that,  under  this  plea,  he 
was  not  at  liberty  to  contend  either  that  the  plaintiff 
did  not  sell,  or  that  he  had  not  the  right,  or  that  he 
was  not  the  author.  De  Pinna  v.  Polhill,  8  C.  &  P.  78. 
[Tindal] 

In  an  action  of  assumpsit  on  a  contract  founded 
on  an  executory  consideration,  the  plaintiff  averred 
in  his  declaration  that  the  consideration  had  been 
performed,  and  the  defendant  pleaded  non  assump- 
sit : — Held,  that  on  this  plea  the  question,  whether 
or  not  the  consideradon  was  in  fact  performed,  could 
not  be  gone  into,  and  that  to  entitle  the  defendant 
to  go  into  that  question,  he  should  have  pleaded  that 
the  consideration  had  not  been  performed.  Gibson  v. 
fiarm,8C.&P.378.  [Abinger] 

In  actions  of  debt  for  goods  sold  and  delivered, 
and  work  and  labour,  the  defendant  may  give  in 
evidence  that  the  goods  are  worthless  and  the  work 
useless,  though  there  be  only  a  plea  of  nunquam  in- 
debitatus, Cousens  v.  Paddon,  5  Law  J.  Rep.  (n.s.) 
Exch.49;  2  Cr.  M.  &  R.  547  ;  4  DowL  P.C.  488. 

The  defence  of  non- delivery  of  a  signed  bill,  in 
an  action  for  an  attorney's  bill,  must  be  pleaded 
specially,  and  is  not  available  under  nunquam  inde- 
bitatus,    Robinson  v.  Roland,  6  DowL  P.C.  271. 

Under  a  plea  of  nunquam  indebitatus  in  debt  for 
goods  sold  and  delivered,  the  defendant  cannot  give 
evidence  of  payment  in  reduction  of  damages.  Bel- 
bin  V.  Butt  or  Bolt,  6  Law  J.  Rep.  (N.8.)  £xch.  120 ; 
2  M.  &  W.  422 ;  5  DowL  P.C.  604. 

(D)  Replications. 

(a)  Generally. 

[See  Easement.] 

Assumpsit,  by  assignees  of  S,  a  bankrupt,  for 
money  had  and  received  since  the  bankruptcy. 
Plea,  that  before  the  bankruptcy  defendant  gave 
credit  to  S,  by  indorsing  for  his  accommodation,  and 
without  consideration,  a  bill  of  exchange,  drawn  by 
him,  and  that  such  credit  was  likely  to  end  in  a  debt 
Averment,  that  the  amount  of  the  bill  was  paid  by 
the  defendant  on  its  dishonour,  after  the  bankruptcy 
and  before  the  commencement  of  the  action,  and 
that  S  thereupon  became  indebted  to  the  defendant 
That  before  the  bankruptcy,  S  drew  a  bill  of  ex- 
change on  C  Bank,  and  delivered  it  to  defendant  by 
way  of  loan,  that  he  might  raise  the  amount,  and 
thereby  gave  credit  to  the  defendant  to  that  amount, 
and  that  afterwards,  before  the  bankruptcy,  the  de- 
fendant obtained  the  amount  of  the  said  bill  from 
C  Bank,  and  is  ready  and  willing  to  set  off  the  two 
sums  against  each  other.  Replication,  that  defen- 
dant did  not  give  credit  to  S,  and  that  S  did  not  give 
credit  to  defendant,  and  that  S  was  not  nor  is  in- 
debted to  defendant  modo  et  formd.  On  special 
demurrer,  quare,  whether  the  replication  is  not  bad 
for  duplicity,  as  putting  in  issue  not  only  the  amount 
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of  the  mutual  credits,  &c.,  but  also  the  naittre  of 
them.  Hulme  v.  Mugliaton^  7  Law  J.  Rep.  (n.s.)  Excb. 
20 ;  3  M.  &  W.  SO ;  6  Dowl.  P.C.  112, 

To  an  action  on  a  promissory  note»  and  on  the 
money  counts,  the  defendant  pleaded  that  the  pro- 
mises were  made  jointly  with  one  A,  and  that  the 
plaintiff  by  indenture,  released  A  from  the  causes  of 
action  in  the  declaration  mentioned.  Replication  as 
to  the  first  count,  that  the  defendant  requested  A 
might  be  released,  and  that,  in  consideration  of  A's 
being  so  released,  the  defendant  ratified  and  con- 
firmed the  promise  in  that  count  mentioned,  and 
promised  to  remain  liable  on  the  note :  as  to  the 
other  counts,  that  the  promises  were  not  made  jointly 
with  A,  and  that  he  was  not  released  therefrom : — 
Held,  on  special  demurrer,  that  the  replications  were 
altogether  bad,  the  first,  as  attempting  to  defeat  a 
deed  by  a  parol  agreement ;  and  the  second,  as  being 
double.  Brooks  v.  Stuart,  8  Law  J.  Rep.  (n.s.)  Q.fi. 
184;  9Ad.&E.854;  1P.&D.615. 

To  debt  on  bond  the  defendant  pleaded  that  a  fiat 
of  bankruptcy  had  issued  against  the  plaintifiT,  under 
which  certain  persons  had  been  appointed  his  as- 
signees, and  that  by  reason  of  the  premises  they 
had  become  entitled  to  sue  upon  the  bond.  Repli- 
cation, that  by  an  indenture  reciting  the  plaintiff  to 
be  indebted  to  certain  persons,  upon  a  cognovit,  in 
more  than  the  amount  of  the  bond,  the  plaintiff  had 
assigned  the  bond  to  them  as  a  further  security,  with 
a  proviso  for  redemption ;  and  that  the  balance  of 
the  debt  remaining  unpaid  was  larger  than  the 
amount  of  such  bond ;  and  that  the  action  was 
brought  for  their  benefit : — Held,  on  special  demur- 
rer, 1.  That  the  plaintiff  was  not  bound  to  make 
profert  of  the  indenture.  2.  That  the  replication 
was  right  in  setting  out  facts  to  shew  in  what 
way  the  bond  was  prevented  from  vesting  in  the 
bankrupt's  assignees,  and  that  it  was  not  bad  for 
argumentativeness  in  not  traversing  that  the  bond 
did  vest  in  them.  Dangerfield  v.  Thomas,  9  Ad.  &  £. 
292;  1P.&D.287. 

(6)  De  Injurid. 
[See  ante.  Plea,  (a)  Generally.] 

Where,  to  a  declaration  upon  a  contract,  the  plea 
amounts  to  the  general  issue,  the  replication  de  in- 
jurid  is  bad.  Semhle — that  it  is  so  where  the  plea 
is  an  avoidance  of  the  contract  But  such  repli- 
cation is  not  bad  except  on  special  demurrer.  Parker 
V.  Rileif,  7  Law  J.  Rep.  (n.s.)  Exch.  89 ;  8  M.  &  W. 
230;  6  Dowl.  P.C.  375. 

Declaration  in  case  against  the  Grand  Junction 
Railway  Company,  for  the  loss  of  goods  delivered 
to  them  as  common  carriers,  to  bo  safely  and  securely 
carried  and  conveyed.  Plea,  that  the  delivery  of 
the  goods  happened  after  the  passing  of  the  4  Will. 
4,  c.  55,  (by  the  68th  section  of  which  the  company 
are  exonerated  from  all  liability  in  respect  of  pas- 
sengers' baggage,  other  than  articles  of  clothing,) 
and  that  at  the  time  of  such  delivery,  the  plaintiff 
was  a  passenger  by  the  railway ;  that  the  goods  were 
delivered  to  be  conveyed  with  him  as  such  passenger; 
and  that  no  part  thereof  were  articles  of  clothing. 
Replication,  de  injurid.  On  special  demurrer,  to 
the  replication,  held,  that  the  plea  amounted  to  the 
general  issue,  and,  therefore,  that  the  general  repli- 
cation was  bad.     Eiuvfl  v.  Grand  Junction  Railway 


Company,  9  Law  J.  Rep.  (n.s.)  Ezch.  134;  5  ILft 
W.  669  ;  8  Dowl.  P.C.  225. 

In  assumpsit  by  indorsee  against  aoc^itor,  the  de- 
fendant pleaded  a  plea  which  was  bad  for  dnptidtj. 
The  plaintiff  replied  de  it^wid.  On  demoirer,  the 
replication  was  held  to  be  good.  Reynolds  ▼.  Blmi- 
bum,  7  Ad.  &  £.  161;  2  N.&  P.  136;  6  DowL 
P.C.  19. 

To  a  i^ea  offering  matter  of  excuse  for  non-pay- 
ment of  a  promissory  note,  declared  upon  in  as- 
sumpsit, the  replication  de  imfurid  ia  a  good  rqtfi- 
cation. 

And  where  the  plaintiff  declared  on  a  promissofy 
note,  and  the  defendant  pleaded  that  the  note  was 
given  upon  an  agreement  between  the  plaintiff  and 
defendant,  that  Uie  plaintiff  should  aft»wards  lend 
money  and  deliver  goods,  which  he  had  failed  to  do, 
a  replication,  that  &e  defendant  bxoke  his  pranuse 
without  the  cause  in  the  plea  mentioned,  was  held  a 
sufficient  replication  de  injurid.  Waiaam  ▼.  WUks, 
5  Law  J.  Rep.  (n.8.)  K.B.  218 ;  5  Ad.  &  £.  2S7 ;  « 
N.  &  M.  752. 

The  general  replication  de  injurid  is  allowable  in 
actions  of  assumpsit,  as  long  as  the  plea  is  merely 
in  excuse,  and  conformable  to  the  ruien  laid  dowa 
in  Crogate*s  case,  8  Rep.  66,  Grigln  t.  ¥ates  or 
rea^««,5LawJ.R^.  (n.8.)C.P.  164;  2Bing.N.a 
579 ;  2  Sc  845  ;  4  DowL  P.C.  647. 

In  assumpsit,  to  a  plea  which  ineflfect  denied  the 
special  contract  set  out  in  the  declaration,  by  the 
introduction  of  a  new  and  inconsistent  tenn,  the 
plaintiff  replied  de  injurid,  &&:— Held,  that  the 
replication  was  informal  and  ill,  inasmnch  as  sndi 
replication,  if  admissible  in  assumpsit,  was  to  be 
used  in  answer  to  pleas  in  excuse,  not  to  those 
which,  like  the  present,  went  to  deny  the  pnimisft 
— Held,  also,  that  the  plea  could  not  be  considered 
ill,  as  introducing  a  term  inconsistent  with  aad 
thereby  varying  a  written  contract,  as  it  did  net 
clearly  appear  on  the  record  that  a  written  contract 
had  been  entered  into  between  the  parties.  WiU' 
taker  v.  M<uon  or  Marson,  5  Law  J.  Rep.  (kj}.)  C.P. 
B7 ;  2  Bing.  N.C.  359 ;  2  Sc.  567. 

De  injurid  is  a  good  replication  on  general  de- 
murrer to  a  plea,  in  an  action  on  a  cheque,  that  it  mi 
given  for  a  gambling  debt  Curtis  v.  Uea4f*^ 
{Marquis),  6  Dowl.  P.C.  496. 

To  a  declaration  in  assumpsit,  by  the  indonee  of 
a  promissory  note,  the  defendant  pleaded  that  he 
made  the  note,  and  delivered  it  to  one  C  A,  wbo 
imdertook  to  procure  him  a  sum  of  money  for  it,  bat 
did  not  do  so,  and  committed  a  gross  fraud  upon  him; 
that  the  note  was  indorsed  to  the  plaintiff,  without 
consideration,  and  that  no  consideration  passed  firom 
the  other  parties  to  the  note,  who,  as  well  as  the 
plaintiff,  were  all  cognizant  of  the  fhiud.  Replica- 
tion, that  the  defendant  broke  his  promise  in  the 
declaration  mentioned,  without  the  cause  alleged:— 
Held,  on  special  demurrer,  that  the  replication  was 
good,  the  plea  not  denying  the  promise  in  the  de- 
claration, but  excusing  the  performance  of  it. 
Isaacs  V.  Farrar,  5  Law  J.  Rep.  (n.s.)  Exch.  94 ;  1 
M.  &  W.  65 ;  1 T.  &  G.  281 ;  4  Dowl.  P.C.  750. 

To  an  action  on  a  bill  of  exchange  by  an  indorsee 
against  the  acceptor,  the  defendant  pleaded,  that 
the  bill  was  drawn  for  the  accommodation  of  fi ; 
that  B  delivered  it  to  the  plaintiff  to  be  discounted 
for  B ;  and  that  the  plaintiff  did  not  discount  it,  or 
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pay  the  proceeds  to  the  drawer,  or  the  defendant,  ot 
B.  Replication^  de  infurid.  Special  demurrer,  on 
the  grounds,  amongst  others,  that  the  plea  did  not 
amount  to  an  excuae,  but  shewed  that  the  defendant 
had  an  uUereMt  in  the  hill : — Held,  that  the  replica- 
tion was  good,  on  the  ground  that  the  indorsement, 
which  primd  facie  trancdferred  the  property  in  the  bill, 
having  been  admitted,  the  other  facts  alleged,  which 
exempted  the  defendant  from  paying  the  bill, 
amounted  to  matter  of  excuse.  Bason  v.  Arnold,  9 
Law  J.  Rep.  (n.s.)  Ezch.  189;  6  M.  &  W.£;59;  8 
DowL  P.C.  356. 

Assumpsit  by  the  indorsers  against  the  acceptor 
of  two  bills  of  exchange,  for  300/.  and  220/.,  ea(;h 
drawn  by  J.  Mabury  upon  and  accepted  by  the  de- 
fendant, and  payable  two  months  after  date  to  the 
drawer's  order,  and  by  him  indorsed  to  the  plaintiffi. 
Plea,  that  before  the  acceptance,  the  said  defen- 
dant was  indebted  to  Mabury  in  807/.,  and  that  the 
bills  were  accepted  in  respect  of  520/.,  parcel  of 
those  debts,  and  that  after  the  acceptance,  and  before 
the  bills  were  due,  the  defendant,  being  also  in- 
debted to  divers  other  persons,  and  being  in  diffi- 
culties, made  a  composition  with  his  creditors,  to 
pay  to  them  before  the  1st  of  March  then  next,  a 
sum  of  7«.  in  the  pound  upon  their  respective  debts, 
which  composition  was  to  be  in  full  satisfaction  and 
discharge  of  all  his  debts,  including  those  to  Mabury, 
and  was  to  free  the  defendant  from  any  suit,  &c.  in 
respect  of  any  of  them.  It  then  stated,  Uiat  the 
several  creditors,  on  receipt  of  the  composition, 
were  to  deliver  up  to  the  defendant,  all  bonds,  bills, 
notes,  or  other  securities  given  by  him  in  respect 
of  such  debts.  It  then  averred  payment  of  the 
amount  of  composition  upon  the  debt  of  Mabury,  to 
one  Fellowes  for  Mabury,  of  which  he  had  notice, 
and  was  then  requested  to  deliver  up  to  the  defen- 
dant the  bills  ill  the  declaration  mentioned;  and 
thereupon  that  Mabury  requested  the  defendant, 
and  he  agreed  that  Mabury  should  have  further 
time  to  deliver  up  tiie  bills.  It  then  averred  pay- 
ment of  the  amount  of  the  composition  to  the 
other  creditors.  And  there  was  an  averment,  that 
afterwards,  and  before  the  commencement  of  the 
suit,  Mabury  paid  to  the  plaintifis  divers  sums  of 
money,  sufficient  to  discharge  and  satisfy  all  consi- 
deration whatever,  in  respect  of  the  indorsement  of 
the  bills  in  the  declaration  mentioned,  and  aU  sums 
of  money  whatsoever  then  due  from  or  by  Mabury 
to  the  plaintiffs,  in  respect  of  the  said  bills,  or  either 
of  them,  or  otherwise,  on  the  said  Mabury,  to  wit, 
&C.,  in  ftiU  satisfaction  and  discharge  of  the  same 
bills,  and  of  all  claim  and  demand  whatsoever,  in 
respect  of  them  or  either  of  them,  or  otherwise,  and 
so  that  the  plaintifis  became  and  were  holders  of  the 
bills  without  any  consideration,  and  in  fraud  of  the 
defendant  and  his  creditors,  concluding  with  a  veri- 
fication. To  this  the  plaintiff  replied  de  injurid : — 
Held,  upon  special  demurrer,  that  the  replication 
was  bad,  as  the  plea  contained  matter  of  discharge, 
and  not  mere  matter  of  excuse  only.  Jones  v. 
Senior,  7  Law  J.  Rep.  (n.s.)  Exch.  252 ;  4  M.  &  W. 
123;  6Dowl.  P.C.701. 

(E)  Traverse. 

(a)  GeneraL 

In  an  action  on  the  case,  where  special  damage  is 
alleged  in  the  declaration,  and  is  essential  to  the 


maintenance  of  the  action,  such  special  damage  may 
be  traversed  by  the  plea,  and  if  not  traversed  is  ad- 
mitted.   Perrmg  v.  Harris,  2  M.  &  R.  5.  [Abinger] 

To  an  action  of  assumpsit  on  several  buls  of  ex- 
change, the  defendant  pleaded,  that,  after  the  time 
mentioned  for  the  payment  thereof  elapsed,  the  de- 
fendant, being  then  resident  in  Scotland,  in  consi- 
deration of  forbearance  by  creditors  to  sue,  made  a 
deed  or  writing  duly  stamped  and  attested,  accord- 
ing to  the  law  of  Scotland,  by  which  he  alienated, 
&c.  all  his  goods  for  the  benefit  of  his  creditors  in 
discharge  of  his  debts ;  that  notice  was  given  to  the 
creditors,  of  whom  the'  plaintiff  was  one ;  and  that 
the  plaintiff,  by  his  writing,  signed  by  him,  which 
writing  was  vaUd  by  the  law  of  Scotland,  did  ap- 
point H  R  as  his  attorney,  &c.,  who  adopted  the 
deed :  that  all  and  singular  the  proceedings  afore- 
said were  pursuant  to  and  in  conformity  with  the 
law  of  Scotland ;  whereby  and  by  reiison  of  the  said 
several  premises,  and  by  effect  of  the  aforesaid  law, 
he,  the  defendant,  hath  become  absolutely  dis- 
charged, in  respect  of  his  person,  lands,  goods,  and 
chattels,  from  the  several  causes  of  action  in  the 
declaration.  The  replication  alleged,  that  the  de- 
fendant had  not  become,  nor  was  he  discharged, 
&c.  in  manner  and  form: — Held,  that,  by  this  re- 
plication, the  law  of  Scotiand  was  traversed,  and 
that  it  was  incumbent  on  the  defendant  at  the  trial 
to  give  evidence,  in  support  of  the  issue,  of  what 
was  the  law  of  Scotland  in  this  matter,  and  to  shew 
that,  by  that,  the  facts  stated  operated  as  a  discharge. 

And  supposing  that  the  sdlegation  in  the  plea 
that  the  defendant  was  discharged,  "  according  to 
the  law  of  Scotiand,"  were  rejected,  no  sufficient 
defence  was  shewn  on  the  plea  as  a  discharge  by  the 
law  of  England.  Woodluxm  v.  Edwardes,  6  Law  J. 
Rep.  (N.8.)  K.B.  38 ;  5  Ad.  &  E.  771 ;  1 N.  &P.  207. 

(6)  Speciak 

In  trover  against  three  defendants,  by  the  assignee 
of  a  bankrupt,  two  of  them  pleaded,  that  more  than 
two  months  before  the  issuing  of  the  fiat,  the  plain- 
tiff, as  assignee,  to  wit,  by  reason  of  the  relation  of 
his  title  as  such,  to  the  time  of  the  bankruptcy,  was 
the  owner  of,  and  entitied  to  the  possession  of  the 
goods  in  the  declaration  mentioned,  as  of  his  own 
property,  as  assignee;  and  the  bankrupt,  subject 
thereto,  was  possessed  of  and  entitled  to  the  same ; 
and,  after  his  bankruptcy,  and  more  than  two  months 
before,  &c.,  one  of  the  defendants  bond  fide  bought 
at  a  fidr  price  from  the  bankrupt  the  said  goods, 
and  the  two  defendants  had  no  notice  of  any  act  of 
bankruptcy,  whereby  the  former  defendant  became 
possessed  of  the  goods  as  of  his  own  property,  and 
m  his  own  right ;  and  the  other  defendant  as  his 
servant  converted  the  said  goods,  which  is  the  griev- 
ance in  the  declaration  mentioned;  without  this, 
that  at  the  time  of  the  said  conversion,  the  goods 
were  the  property  of  the  plaintiff,  or  of  right  be- 
longed to  him  as  assignee.  Conclusion  to  the  coun- 
try : — Held,  on  special  demurrer,  that  as  the  former 
part  of  this  plea  was  in  confession  and  avoidance, 
the  traverse  was  wrong,  and  therefore,  the  plea  was 
bad.  Pearson  v.  Rogers^  8  Law  J.  Rep.  (n.s.)  Q.B. 
54;  9Ad.&£.303;  1  P.  &  D.  302. 

To  an  action  on  a  bill  of  exchange  by  an  indorsee 
against  tiie  acceptor,  the  defendant  pleaded,  thirdly, 
that  after  the  indorsement  to  the  plaintiff,  and  be- 
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fore  Uie  commencement  of  the  snit,  the  plaintiff 
indorsed  and  delivered  the  bill  to  a  person  whose 
name  is  unknown  to  the  defendant ;  that  the  defen- 
dant became  liable  to  pay  the  amount  of  the  bill  to 
the  said  person,  who,  trom  the  time  of  that  indorse- 
ment hitherto  hath  been  and  still  is  the  holder 
thereof  Replication,  that  at  the  time  of  the  com- 
mencement of  this  suit,  the  plaintiff  was  and  ttill  it 
the  holder  of  the  said  bill ;  without  this,  that  any 
other  person  it  the  holder  thereof,  in  manner  and 
form  as  in  that  plea  is  alleged : — Held,  that  this  re- 
plication  was  bad,  as  it  put  in  issue  the  immaterial 
fact,  that  the  plaintiff  was  the  holder  of  the  bill  at 
the  time  qf  pleading  the  plea.  Baton  v.  Arnold,  9  Law 
J.  Rep.  (N.B.)  Exch.  189 ;  6  M.  &  W.  559 ;  8  DowL 
P.C.  ^56, 

(c)  Material  or  ImnuUeriaL 
[See  ante,  Declarations.] 

Where  the  plaintiff  has  replied  to  a  plea,  taking 
issue  on  a  material  allegation,  the  Court  will  not 
intend  the  plea  to  be  bad  for  duplicity,  but  will  take 
it  most  beneficially  for  the  ddfendant,  and  hold  it 
to  be  consistent  with  the  rules  of  pleading.  Hiltom 
V.  Swann,  8  Law  J.  Rep.  (k.s.)  C.P.  257;  5  Bing. 
N.C.  413 ;  7  Sc.  598 ;  7  Dowl.  P.C.  417. 

In  assumpsit,  the  first  two  counts  were  for  money 
had  and  received  to  the  use  of  W  and  A,  and  upon 
an  account  stated  between  them  and  the  defendant 
Plea,  as  to  45  R  18«.,  parcel  of  the  monies  in  those 
counts  mentioned,  that  after  making  the  promises 
in  the  declaration  mentioned,  W  and  A  were  in- 
debted to  the  defendant,  in  490A  I  St.,  for  money 
lent,  paid,  had  and  received,  and  for  interest;  and 
an  account  was  then  had  and  stated  between  W  and 
A  and  the  defendant,  concerning  the  monies  in 
that  plea  mentioned,  in  which  W  and  A  were  in- 
debted to  the  defendant,  as  in  that  plea  mentioned, 
and  of  and  concerning  the  said  sum  of  451/.  18#., 
parcel,  &c.;  and  the  defendant  then  set  off  and 
allowed  to  W  and  A,  the  said  sum  of  45  R  18#., 
parcel,  &c.,  out  of  the  monies  so  due  to  the  defen- 
dant, as  in  that  plea  mentioned,  and  then  exonerated 
and  discharged  W  and  A  from  the  payment  of  45  R 
18«.,  parcel,  &c.  of  the  monies  so  due  from  the  said 
W  and  A  to  the  defendant,  in  full  satisfaction  and 
discharge  of  the  promises  in  those  two  counts  men- 
tioned, as  to  the  said  sum  of  45  It  18«.,  parcel,  &c., 
and  of  all  damages  by  W  and  A  sustained  by  reason 
of  the  non-performance  thereof,  which  same  set-off 
and  allowance  W  and  A  then  accepted  and  received, 
of  and  from  the  defendant,  in  full  satisfaction  and 
discharge  as  aforesaid.  Replication,  that  W  and  A 
were  not  indebted  to  the  defendant,  in  manner  and 
form  as  the  defendant  hath  above  in  his  said  plea  in 
that  behalf  alleged: — Held,  upon  special  demurrer, 
that  the  replication  amounted  to  a  traverse  of  the 
whole  plea.  Learmonth  v.  GrandhHf  8  Law  J.  Rep. 
(n.s.)  Exch.  1 45 ;  4  M.  &  W.  658. 

The  plaintifBi  alleged  in  the  declaration,  that  the 
majority  of  proprietors  of  certain  estates  for  the 
time  being  within  a  township,  had  a  right,  by  virtue 
of  a  custom,  to  nominate  a  certain  person  in  holy 
orders  to  be  the  perpetual  curate  of  the  church ; 
and  aifinned,  that  they  were  the  majority  of  such 
proprietors  for  the  time  being,  &c.,  and  had  nomi- 
nated W  C,  clerk,  as  a  fit  and  proper  person  for  that 
purpose.    The  defendants  in  their  plea  alleged,  that 


they  were  the  majority  of  the  proprietors  of  estates 
for  the  time  being,  &c,  and  did  duly  nondnate  one 
£  P,  clerk,  as  a  fit  and  proper  person  for  diat  pur- 
pose ;  with  a  traverse  of  the  plaintiA  being  at  the 
time  of  the  nomination  of  W  C  the  majority  of  the 
proprietors  of  estates  for  the  time  being.  A  repli- 
cstion,  alleging,  that  the  defendants  £d  not  dnly 
nominate  £  P  to  be  perpetual  curate,  &e^  was  hdd 
in,  inasmuch  as  it  passed  by  the  traverse  in  the 
defendants'  plea,  and  traversed  the  indnoeraeot, 
which  was  not  material  Hanringtoa  (EoH)  v.  Uek- 
field  and  Coventry  (Bitkop),  7  Law  J.  Rep.  (h.s.)  C.P. 
60;  4  Bing.  N.C.  77 ;  5  Sc  STl. 

A  plaintiff  in  prohibition  complained  of  a  churdi- 
rate  laid  on  thm  only  oat  of  four  townahipa  in  a 
parish.  The  defendant  claimed  exemption  for  the 
fourth  township,  and  alleged  in  his  plea,  that  it  had 
a  separate  chapel  of  its  own,  and  a  custom  to  per- 
form there  all  ecclesiastical  rites,  and  to  repair  it 
by  rates  levied  exclusively  on  its  own  inhaMtanls; 
traversing  the  liability  of  all  the  four  townships  to 
repair  the  parish  church.  On  this  traverse  issoe 
was  joined: — Held,  that  the  traverse,  if  wrong,  as 
being  too  general,  was  not  immaterial;  and  that  the 
plaintiff,  by  joining  issue  on  it,  could  not  be  sop- 
posed  to  have  admitted  the  previous  matters  of  in- 
ducement; but  that  the  defendant  was  bound  to 
prove  the  particulars  put  forward  in  the  plea,  as 
making  up  the  traverse.  Craven  v.  Sandermm,  4  Ad. 
&  £.  666. 

(d)  Too  large. 

To  a  declaration  for  money  lent,  the  defendant 
pleaded,  that  it  was  not  lent  on  his  liability,  but 
that  the  master  of  a  ship  borrowed  it  at  parts  beyond 
the  seas,  on  an  agreement  for  a  bottomry  bond, 
which  was  afterwards  given.  The  plaintiff  replied, 
that  it  was  lent  on  the  defendant's  liability;  that 
there  was  no  such  agreement  for  the  bottomry  bond, 
and  no  bond  was  given : — Held,  on  special  demurrer, 
that  the  replication  was  bad,  as  containing  too  large 
a  traverse.  De  Regil  or  Regil  v.  Groen,  5  Law  J. 
Rep.  (N.8.)  £xch.  177 ;  1  M.  &  W.  828. 

In  case,  for  a  false  return  of  nmlla  foao,  the 
plaintiff  alleged  in  his  declaration,  that  the  defen- 
dant seized  and  took  certain  goods  in  execution, 
and  levied  the  same  thereout  The  defendant 
pleaded,  that  he  did  not  take  or  seize  and  levy  the 
execution  motto  el  Jormd: — Held,  that  the  plea  was 
bad,  as  the  traverse  was  too  laige.  Stubht  r.  Laintem^ 
5  Law  J.  Rep.  (n.8.)  £xch.  240;  1  M.  &  W.  728;  1 
T.  &  G.  1000  J  5  Dowl.  P.C.  162. 

(F)  New  Assignment. 

In  an  action  by  an  attorney,  for  work  and  labour, 
and  a  plea  of  payment  and  acceptance  in  full  satis- 
faction, it  appeared  upon  the  trial,  that  the  plaintiff 
had  sent  in  many  bills,  and  received  various  sums 
from  the  defendants,  who  also  produced  his  receipt 
for  216/.  5i.: — Held,  that  as  the  declaration  was 
general,  and  the  plea  at  large,  and  as  the  particular 
debt  sued  for  was  brought  to  the  attention  of  the 
defendants  by  the  bill  of  particulars,  it  was  not  ne- 
cessary for  the  plaintiff  to  new  assign.  Jamet  v. 
JAngham,  8  Law  J.  Rep.  (n.s.)  C.P.  321 ;  5  Bing. 
N.C.  553;  7Sc.60S. 

Where  to  a  declaration  in  trespass  the  defendant 
pleads  a  justification,  and  the  plaintiff  replies  that 
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he  brings  hi«  action  for  other  and  different  causes 
and  trespasses^  he  does  not  thereby  admit,  for  the 
purposes  of  that  action,  the  truth  of  the  facts  alleged 
In  uie  defendant's  plea.  Norman  y.  Wettcomhe,  6 
Law  J.  Rep.  (n.b.)  Exch.  164;  2  M.  &  W.  349. 

A  plaintiff  in  the  first  count  of  his  declaration, 
claimed  two  sums  of  1,000^  each :  the  defendant 
pleaded,  that  on  dirers  days  and  times  his  (the  de- 
fendant's) agents  paid  to  the  plainti^  and  the  plain- 
tiff accepted  from  them,  divers  monies,  to  wit,  to 
the  amount  of  2,000/.,  in  full  satisfaction  and  dis- 
charge of  the  said  two  sums  of  1 ,0002.  each,  and  of  all 
damages  sustained  by  the  plaintiff  by  reason  of  the 
non-payment  thereof.  The  plaintiff  newly  assigned, 
that  he  commenced  the  action  and  declared  therein, 
as  in  the  said  first  count  mentioned,  not  for  the 
non-performance  by  the  defendant  of  his  promise  as 
to  the  monies  in  that  plea  mentioned  to  have  been 
paid,  but  for  the  non-performance  by  him  of  his 
promise  as  to  other  monies,  that  is  to  say,  the  monies 
in  the  said  first  count  mentioned,  &c.  To  this  new 
assignment  the  defendant  pleaded  payment,  in  the 
same  form  as  he  had  pleaded  it  to  uie  first  count  of 
the  declaration.  On  this  issue  was  joined : — SembUf 
that  the  new  assignment  was  sufficient  to  entitle  the 
plaintiff  to  a  verdict  Cfidmondeley  v.  Paifne,  8  C.  & 
P.  482.  [Tindal] 

(G)  Immaterial  Issue. 

[See  Repleader.] 

(H)  Departure. 

A  declaration  in  trover  alleged,  that  the  plaintiff 
was  "lawfully  possessed  as  of  his  own  property," 
&a ;  the  rephcation  set  up  a  possession  in  right  of 
a  lien  only : — Held,  not  a  departure.  Legg  v.  Evans, 
9  Law  J.  Rep.  (n.8.)  Exch.  102;  6  M.  &  W.  36;  8 
Dowl.  P.C.  177. 

Indebitatus  assumpsit  for  goods  sold  and  delivered, 
and  on  an  account  stated.  Plea,  that  the  goods 
were  sold,  and  the  contract  made  by  the  plaintiff 
on  a  Sunday,  in  the  way  of  his  traae,  contrary  to 
the  statute.  Replication,  that  the  defendant  re- 
tained and  used  die  goods : — Held,  upon  demurrer, 
that  the  replication  was  bad,  as  it  did  not  allege  any 
new  promise,  arising  from  the  retaining  and  using 
of  the  goods.  Simpson  v.  NichoUSf  7  Law  J.  Rep. 
(n.s.)  Exch.  117;  3  M.  &  W.  240;  6  Dowl.  P.C.  355. 

Debt  upon  an  annuity  bond.  Plea,  that  no  me- 
morial of  the  said  writing,  containing  the  names  of 
all  the  witnesses  thereto,  and  the  date  of  the  said 
writing  obligatory,  and  the  names  of  all  the  parties 
thereto,  or  of  the  person  for  whose  life  the  said  an- 
nuity was  granted,  and  of  the  person  by  whom  the 
said  annuity  was  to  be  beneficially  received,  or  of  the 
pecuniaiy  consideration  for  granting  the  said  annuity, 
or  how  such  consideration  was  paid,  or  the  annual 
sum  to  be  paid  thereby,  was  enrolled  in  Chancery 
according  to  act  of  parliament  Replication,  that  & 
memoriu  was  duly  enrolled  (setting  it  out),  and 
averring,  that  it  contained  all  the  above  requisites 
stated  in  the  plea.  Rejoinder,  that  the  said  memo- 
rial in  the  replication  contains  divers  false  state- 
ments and  representations,  relating  to  certain  matters 
of  fact  material  to  the  validity  of  the  said  annuity, 
especially  in  representing  that  the  consideration  for 
the  said  annuity  was  paid  in  notes  of  the  Bank  of 
England,  whereas  the  said  consideration  or  any  part 


was  never  paid  in  notes  or  otherwise.  And  so  the 
defendant  again  saith,  that  there  never  was  any  such 
memorial  as  the  act  requires  enrolled  in  Chancery  :-— 
Held,  upon  special  demurrer,  that  the  rejoinder  was 
not  inconsistent  with,  or  a  departure  from,  the  plea. 
Hickes  v.  Cracknell,  7  Law  J.  Kep.  (m.s.)  Exch.  7  ;  8 
M.  &  W.  72. 

Plaintiff  declared  for  goods  sold  and  delivered ; 
and  to  a  plea  of  coverture  replied,  that  the  defendant 
at  the  time  when  the  debt  was  contracted^  was  living 
in  adultery  apart  from  her  husband ;  that  the  plain- 
tiff did  not  know  that,  but  dealt  with  her  as  ufeme 
sole  i  that  after  the  death  of  her  husband,  in  consi- 
deration of  the  premises,  she  promised  to  pay  the 
plaintiff's  demand : — Held,  that  the  replication  was 
bad,  as  a  departure  from  the  declaration.  Meyer  v. 
Haworth,  7  Law  J.  Rep.  (n.s.)  aS.  211 ;  8  Ad.  &  £. 
467;  3N.&P.462. 

(I)  Multifariousness. 

Debt,  by  the  payee  against  the  maker  of  a  promis- 
sory note,  payable  on  demand.  Plea,  that  the  note 
was  given  as  and  for  the  purchase-money  to  be  paid 
to  the  plaintiff,  for  the  sale  to  the  defendant  of  certain 
land,  by  virtue  of  an  agreement  made  between  the 
defendimt  and  the  plaintl^  for  the  sale  of  the  said 
land,  and  that  the  said  contract  was  not,  nor  was  any 
memorandum  or  note  thereof  in  writing  signed  by 
the  defendant,  or  any  other  person  lavrfully  autho- 
rized by  him ;  and  that  there  was  not  any  consider- 
ation or  value  for  the  making  or  payment  of  the  said 
note,  except  as  aforesaid ; — Held,  bad  on  general 
demurrer,  inasmuch  as  it  did  not  appear  that  the 
plaintiff  had  refiised  to  execute  a  conveyance  of  the 
land,  or  that  the  defendant  had  not  had  possession ; 
and,  consequently,  the  plea  did  not  shew  a  total 
failure  of  consideration.  Replication,  that  after  the 
making  of  the  contract,  the  defendant  paid  part  of 
the  purchase-money,  and  was  let  into  possession; 
and  that  the  plaintiff  had  always  been  ready  and 
willing  to  execute  a  conveyance.  Qussre,  was  this 
replication  multifarious  ?  Jones  v.  Jones,  9  Law  J. 
Rep.  (w.s.)  Exch.  178 ;  6  M.  &  W.  84. 

(K)    iMDUCEMBirr. 

The  declaration  stated,  that  **  the  defendants,  not 
regarding  their  duty,  &c.  took  so  little  and  such  bad 
care  by  their  servants  in  the  navigation  of  a  vessel, 
that  the  same,  by  the  carelessness,  negligence,  &c. 
of  the  said  servants,"  ran  foul  of  and  damaged  a 
bridge  of  the  plaintiffs.  The  defendants  pleaded, 
that  the  wrong  and  injury  were  caused  by  the  con- 
duct of  the  plaintifis  themselves,  in  collecting  and 
depositing  heaps  of  stones  near  the  bridge,  by  which 
the  waterway  was  narrowed;  and  they  specially 
traversed  the  imputed  negligence : — Held,  that  the 
allegation  that  the  injury  arose  from  the  conduct  of 
the  plaintiffs  themselves,  was  mere  inducement ;  and 
consequently,  that  evidence  by  the  defendants  to 
disprove  negligence  was  improperly  rejected.  Cross 
Keys  Bridge  Company  v.  RawUngs,  5  Law  J.  Rep. 
(N.8.)  C.P.  331 ;  3Bing.N.C.71;  3Sc.400. 

(L)  Averments. 

An  averment  of  a  tender  of  a  certain  sum  under 
a  videlicet,  is  good.  Marks  v.  Laheet  6  Law  J.  Rep. 
(N.s.)  C.P.  69 ;  3  Bing.  N.C.  408 ;  4  Sc  137. 
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An  allegation  **  that  the  defendants,  who  had  and 
still  hare  lawful  right  and  title  to  the  messnages, 
&c.  did  enter  into  possession,"  &c.  is  not  several, 
but  requires  proof  of  lawful  title  in  both.  Fox  v. 
Waters,  9  Law  J.  Rep.  (n.s.)  aB.  329 ;  12  Ad.  &  £. 
42;  4P.&D.  1. 

(M)  Admissions. 

Qiutre,  whether,  in  an  action  of  assumpsit,  where 
the  plaintiff  does  not  reply  de  injurid  generally  to  the 
facts  stated  in  a  plea,  the  circumstance  of  his  only 
taking  issue  on  one  of  them,  entitles  the  jury  to  treat 
the  facts  alleged  in  the  plea,  and  not  denied  in  the 
replication,  as  admitted.  Noel  v.  Boyd,  4  Dowl.  P.O. 
411;  1T.&0.211. 

To  trespass  for  breaking  and  entering  a  dwel^ng- 
house,  and  taking  plaiutSPs  goods,  the  defendants 
pleaded,  secondly,  that  the  plaintiff  was  not  possessed 
of  the  dwelling-house ;  fourthly,  that  the  goods  were 
not  the  property  of  the  plaintiff;  fifthly,  as  to  the 
trespass  to  the  house,  that  t.fi.fa.  issued  against  a 
third  party,  whose  goods  were  in  Uie  plaintiff's  house^ 
and  the  defendants  justified  the  entiy  to  seize  those 
goods  under  the  shenff's  warrant,  to  which  the  plain* 
tiff  replied,  admitting  the  writ  and  the  warrant,  de 
imurid  eud  dbeque  reeiduo  eauea.  On  the  trial,  the 
plaintiff  proved  that  he  was  in  possession  of  the  house 
and  goods  at  the  time  of  the  trespass,  and  also  gave 
evidence  of  a  conveyance  thereof  from  the  execution 
debtor  to  him ;  but  the  jury  found,  that  it  was  not  a 
bond  fide  conveyance.  The  defendants  gave  no  evi- 
dence, the  Judge  ruling,  that  the  seizure  under  the 
writ  and  warrant  was  admitted  by  the  plaintiff's 
replication : — Held,  that  it  was  not  admitted,  and 
that  it  was  incumbent  upon  the  defendants  to  prove 
their  connexion  with  the  writ  and  warrant,  otherwise 
they  would  appear  to  be  wrong- doers ;  and  the  pos- 
session of  the  house  was  sufficient  proof  of  title  in 
the  plaintiff  in  respect  of  the  house. 

Whether  possession  was  proof  of  property  in  the 
goods — quare:  per  Coleridge,  J.,  it  was.  Camabyv» 
^«%,8LawJ.Rep.(N.s.)Q.B.22;  8Ad.&£.872; 
IP.  8c D. 98. 

In  an  action  on  the  case  for  knowingly  keeping 
ferocious  dogs,  which  bit  the  plaintiff's  sheep, 
the  plea  of  not  g^lty  does  not  admit  the  ecienter. 
Thomas  v.  Morgan,  6  Law  J.  Rep.  (n.s.)  Exch.  64 ; 
2  Cr.  M.  &  R.  496 ;  4  Dowl.  P.O.  228. 

In  an  action  on  the  case  for  negligent  driving, 
where  the  defendant's  possession  of  the  carriage 
alleged  to  have  been  negligently  driven  is  stated  in 
the  declaration  by  way  of  inducement,  such  posses- 
sion is  admitted  by  the  plea  of  not  guilty.  Emery  v. 
C/!arA:,  2  M.&R.  260.  [Alderson] 

(N)  Pbofert. 

[See  ante.  Replications  (a).] 

Where  profert  of  a  deed  is  necessary,  the  want  of 
it  is  not  excused  by  an  averment,  that  **  the  deed 
was  delivered  to  the  opposite  party,"  Wallis  v. 
Harrison,  8  Law  J.  Rep.  (N.s.)  Exch.  44 ;  4  M.  &  W. 
538. 

The  plaintiff  declared  on  an  indenture  of  demise, 
and  alleged  as  an  excuse  fo|r  not  making  profert  of 
the  deed,  that  it  was  in  the  possession  of  a  third  party, 
by  agreement  between  the  plaintiff  and  defendant : — 
Held,  that  though  the  defendant  might  have  an  equal 
controul  with  the  plaintiff  over  the  deed,  yet  that 


did  not  impose  on  him  Che  onus  of  aj^lying  for  it; 
and  that  the  excuse  was  insufficient,  in  not  shewing 
that  the  party  in  possession  of  the  deed  had  refused 
to  produce  it  Hill  v.  Marsden,  9  Law  J.  Rep.  (H.a) 
Exch.  262 ;  6  M.  &  W.  718 ;  8  Dowl.  P.C.  756. 

2.  IN  EQUITY. 

(A)  Bill. 
(a)  SUUetnenU  and  Charges  m. 

[Moore  v.  Usher,  3  Dig.  Law  J.  394 ;  7  Sim.  884.] 

Quare — whether  it  is  necessary,  in  chaiging 
executors  in  their  representative  capacity,  for  the 
plaintiff  to  shew  probate  against  them.  Frkigle  v. 
Crooks,  9  Law  J.  Rep.  (n.s.)  £x.Eq.  Z\  3Y.&C. 
666. 

A  bill  praying  relief  and  discovery,  in  aid  of  an 
action  at  law,  if  not  good  for  the  former,  is  bad  finr 
the  discovery.     Jones  v.  Mound,  8  Y.  &  C.  347. 

A  being  entitled  to  an  annuity  out  of  an  estate,  it 
was  afterwards  conveyed  to  a  trustee  in  trust  oat  of 
the  rents,  or  by  a  sale,  to  raise  a  sum  due  to  A.  The 
owner  of  the  estate  afterwards  mortgaged  it  to  B, 
who  filed  his  bill,  praying  the  execution  of  the  trosti 
of  the  first  deedi,  and  a  sale  of  the  estate,  but  the 
bill  did  not  offer  to  redeem : — Held,  that  it  was  de- 
murrable. Cave  V.  FouOes,  5  Law  J.  Rep.  (n.8.)  Ch. 
206. 

A  bill  was  filed  by  a  person  who  had  taken  the 
benefit  of  the  Insolvent  Debtors  Act,  against  his 
assignees  and  others,  praying  to  have  a  sue  or  con- 
veyance to  his  assignees,  of  an  estate  formerly  of  the 
insolvent,  which  had  been  sold  by  a  mortgagee,  and 
which  the  insolvent  alleged  had  been  bought  in  by 
his  solicitor  on  his  behalf,  for  less  than  its  real  value. 
The  bill  alleged  that  there  would  be  a  surplus  after 
payment  of  all  his  debts ;  and  charged  that  the 
assignees  refused  to  institute  a  suit,  but  did  not 
charge  collusion  between  them  and  the  solicitor.  A 
demurrer  by  the  solicitor  was  allowed.  Kaye  v.  Fot- 
hrooke,  5  Law  J.  Rep.  (n.s.)  Ch.  257 ;  8  Sim.  28. 

A  judgment  erector  cannot  enforce  his  security  in 
equity,  against  his  debtor*  s  equitable  interests  in  free- 
hold estates,  withoutsuingoutanefe^i/;  andifhishill 
does  not  state  that  he  has  done  so,  it  is  demuirable. 
NeaU  V.  Marlborough  {Duke),  9  Sim.  60;  8  M.  &  Cr. 
407 ;  but  quare,  now,  since  1  &  2  Vict  c.  1 10. 

A  plaintiff)  in  a  bill  of  interpleader,  ought  by  his 
bill  to  offer  to  pay  interest  on  die  money  in  question, 
where  such  interest  might  be  recovered  at  law.  Big' 
Hold  V.  Audland,  9  Law  J.  Rep.  (n.s.)  Ch.  266. 

The  bill  stated  that  A,  the  plaintifTs  cousin,  died 
intestate,  and  without  issue,  leaving  the  plaintiff  and 
B,  a  defendant,  his  co-heirs;  that  C,  the  other 
defendant,  had  entered  into  possession  of  A's  estate 
under  an  alleged  will ;  that  plaintiff  and  B  had 
brought  an  ejectment  against  C,  on  their  joint  and 
several  demises;  that  there  were  outstanding tenns 
which  C  threatened  to  set  up,  and  which  would  de- 
feat the  ejectment,  and  that  B  refused  to  join  in  the 
suit  The  bill  prayed  for  a  discovery  and  produc- 
tion of  deeds,  and  to  restrain  the  setting  up  of  the 
terms: — Held,  that  the  allegation  of  outstanding 
terms  was  sufficient,  but  that  the  title  by  descent 
was  not  stated  with  sufficient  particularity.  Bakery. 
Harwood,  7  Sim.  873. 

The  bill  must  shew  as  against  each  defendant, 
that  the  plaintiff  has  a  direct  right  to  relief;  a  bill, 
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theralbre,  asking  relief  against  some  of  the  defen- 
dants, in  the  event  of  the  Court  not  giving  relief 
against  the  others,  is  demurrable.  Seddon  v.  Coimeii, 
9LawJ.Rep.(N.&)Ch.341;  10  Sim.  79. 

Where  a  bill  alleged  that  the  defendant,  who  was 
the  consignee  of  a  testator  in  Jamaica,  received 
various  consignments,  &c.,  and  received  and  paid 
various  sums  of  money,  on  account  of  the  testator's 
estate,  until  his  death,  and  that  after  the  testator's 
death  the  defendant  continued  to  receive  consign- 
ments, &c  on  account  of  the  testator's  executors  or 
his  estate,  in  the  same  manner  as  before : — ^Held, 
that  this  allegation  was  not  sufficient  to  render  the 
executor  of  the  testator  in  Jamaica  an  accounting 
party,  and  that  a  demurrer  for  misjoinder  might  be 
sustained  by  such  executor. 

Qiugre — whether  by  analogy  to  proceedings  at  law 
under  the  sUtute  2  8i3  Will  4,  c  42,  s.  2,  it  is  ne- 
cessary in  charging  executors  in  tiieir  representative 
charscfpr,  for  the  plaintiff  to  allegCi  by  nis  bill,  that 
he  has  commenced  proceedings  against  them»  within 
six  months  after  they  have  proved.  Pringle  v. 
Crookes,  9  Law  J.  Bep.  (n.8.)  Ex.  £q.  3 ;  8  Y.  &  C. 
666. 

In  a  bill  to  which  a  plea  of  purchase  for  valuable 
consideration,  without  notice  might  be  pleaded,  it  is 
not  necessary  to  charge  notice;  and  if  the  plaintiff 
does  charge  notice,  it  is  sufficient  to  do  so  gene- 
rally, without  averring  facta  as  evidence  of  the 
charge.     Hugkts  v.  Gamer,  2  Y.  &  C.  328. 

It  is  not  necessary  for  the  plaintiff,  by  his  bill,  to 
set  forth  a  full  statement  of  the  specification,  enrolled 
in  respect  of  letters  patent  granted  to  him.  If  the 
plaintiff  refers  to  the  specification,  and  alleges,  by 
the  bill,  that  he  has  done  all  that  was  required  oi 
him,  the  Court,  on  demurrer,  will  give  credit  to  the 
allegation.  Westhead  v.  Ktene,  8  Law  J.  Rep.  (m.8.) 
Ch.89;  lBea.287. 

Where  a  bill  is  filed  to  restrain  the  infringement 
of  a  patent,  a  sufficient  case  to  justify  the  iigunction 
must  be  stated  on  the  bill,  as  the  plaintiff  must  not 
depend  solely  on  the  adxnissions  contained  in  the 
defendant's  answer  for  the  granting  or  continuing  of 
Jthe  ii\}unction.  Qtriis  v.  Cutis,  8  Law  J.  &ep.  (N.fl.} 
Ch.  184. 

A  bill  alleged  that  the  settlor,  at  the  time  of  mak- 
ing a  voluntary  settlement,  was  greatly  indebted. 
It  did  not  state  the  particulars  of  the  debts,  but  re- 
ferred to  a  schedule  of  the  settlor  in  the  Insolvent 
Court,  in  aid  of  the  suit : — Held,  that  the  existence 
of  the  debts  was  not  sufficiently  put  in  issue,  as 
against  an  infant,  but  an  inquiry  was  directed  on 
the  point     Tounuend  v.  WtMtacolt,  2  Bea.  34a 

A  bill  to  prevent  the  setting  up  outstanding  terms 
must  state  what  they  are ;  and  will  be  liable  to  de- 
murrer, if  it  merely  state  that  the  defendant 
threatens  to  set  up  some  outstandmg  terms.  Stant' 
Utry  V.  AHewright,  6  Sun.  481. 

In  imputing  fraud,  the  term  itself  need  not  be 
used,  if  the  facta  stated  amount  to  it  AUomey 
Gemeraly,  Poole  {Corporation),  8  Law  J.  Rep.  (n.s.) 
Ch.27;  4M.  &Cr.  17. 

Where  a  bill  had  set  forth  the  limitations  of  a  set- 
tlement, in  such  manner  as  to  shew  that  the  plain- 
tiff's father,  who  was  still  living,  was  tenant  for  life, 
with  remainder  to  the  plaintifi^  as  tenant  in  tail,  but 
subsequent  parts  of  the  bill  had  spoken  of  the  father 
M  tenant  in  tail,  and  of  the  plaintiff  as  heir  in  tail : 

Digest,  1835—1840. 


—Held,  that  the  defendant  was  entitled,  on  demur- 
rer, to  consider  that  the  plaintiff  had  merely  stated 
himself  to  be  issue  in  tail,  in  which  character  he 
would  have  no  right  to  institute  the  suit  Fernon  v. 
renMW,2M.  &Cr.  146. 

A  bill  which  prays  the  enforcement  of  a  document 
under  which  it  was  alleged  that  a  covenant  debt  had 
been  compounded,  must  shew  the  nature  of  the  con- 
ditions under  which  such  composition  was  taken, 
and  that  the  plaintiff  had  complied  with  such  con- 
ditions, or  had  psid  some  money  in  relation  to  the 
composition.    Jonea  v.  Mound,  3  V.  8e  C.  347. 

A  plaintiff  seeking  to  charge  a  party  with  the  con- 
•equences  of  a  breach  of  trust,  is  bound  so  to  state 
his  case  upon  the  bill,  that  the  circumstances  alleged, 
if  proved,  must  necessarily  and  at  all  events  con- 
stitute a  breach  of  trust 

W^ere,  therefore,  an  information  was  filed,  alleg- 
ing that  certain  payments,  charged  to  be  illegal  and 
improper,  were  about  to  be  made  by  a  municipal 
corporation,  out  of  the  corporate  funds,  and  praying 
that  the  corporation  might  be  restrained  from  mak- 
ing them ;  but  the  payments  were  of  such  a  kind 
that,  under  certain  circumstances,  the  existence  of 
which  was  not  negatived  by  any  statement  in  the 
fnfonnation,  they  might  be  justifiable,  a  demurrer 
for  want  of  equity  was  allowed.  Attorney  General  v. 
Horwiek  (Mayor),  2  M.  &  Cr.  406. 

Statements  and  charges  with  regard  to  conduct, 
upon  which  a  solicitor  may  be  made  a  defendant  with 
his  client  Beadles  v.  Bureh,  9  Law  J.  Rep.  (n.s.) 
Ch.67. 

A  bill  for  an  account  of  the  rents  and  profits,  re- 
ceived by  the  grantee  of  an  annuity  in  possession  of 
the  premises,  demised  to  secure  the  annuity,  should 
contain  an  ofier  by  the  plsintifi^  either  to  redeem  in 
the  terms  of  the  deed,  or  to  repurchase  upon  equity 
able  terms,  to  be  settled  by  the  Court 

There  must  be  a  prayer  for  a  dissolution  of  the 
co-partnership  in  a  bill  for  an  account  of  partnership 
transactions. 

Oeneraily,  a  bill  for  an  account  need  not  contain 
an  ofier,  on  the  part  of  the  plaintiff,  to  pay  the 
balance  if  found  against  him,  for  the  prayer  of  an 
account  is  equivalent  to  an  offer  to  pay  the  balance, 
if  ultimately  found  against  the  plaintiff;  in  which 
case,  on  frtrther  directions,  the  Court  may  decree 
that  he  do  pay  such  balance.  Knebell  v.  IVhite,  6 
Law  J.  Rep.  (h.s.)  Ex.  £q.  98 9  2  Y.  &  C.  U. 

{b)  Mnlttfarwusness, 

Where  a  bill  prayed  an  account  of  what  was  due 
on  account  of  monies  improperly  drawn  from  a  joint' 
stodc  bank  by  a  co-psrtnenhip  consisting  partly  of 
members  of  that  bank,  and  that  the  shares  of  such 
of  die  defendants  as  were  partners  in  the  banking 
company  might  be  declared  subject  to  a  lien  in  the 
hands  of  the  company  for  the  amount  of  what  should 
be  found  due  from  them : — Held,  that  the  latter  part 
of  the  prayer  did  not  render  the  bill  multifarious. 
Mwsnersy,  Rowley,  9  Law  J.  Rep.  (n.8.)  Ch.  169. 

A  bill  is  not  multifarious  where  one  entire  easels 
stated  as  to  a  corporation,  and  it  is  necessary  to 
correct  and  set  right  the  consequences  of  an  im- 
proper act  complained  of  by  the  information,  against 
the  corporation,  although  the  party  demurring  has 
nothing  to  do  with  some  parts  of  ue  case  made  by 
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t  he  information.    Attomeu  General  ▼.  PooU  (  Corpora' 
tion)y  8  Law  J.  Rep.  (n.8.)  Ch.  27 ;  4.  M.  &  Cr.  17. 

Freehold  estates  had  been  devised  for  the  benefit  of 
two  different  charities.  The  charity  estates  had  been 
mixed  up  together,  and  had  been  applied  as  one  com- 
mon fund,  and  the  affairs  of  the  charity  were  stated  to 
have  been  generally  mismanaged,  and,  in  particular, 
that  one  of  the  trustees,  together  with  C,  had  obtained 
a  conveyance  of  part  of  the  charity  estates  in  exchange 
for  other  estates,  to  which  he  and  C  were  jointly 
entitled,  and  which  were  of  inadequate  value.  An 
information  was  filed,  praying  a  general  account  of 
the  charity  estates,  and  for  the  general  administra- 
tion of  the  charity,  and  that  the  exchange,  in  which 
C  was  concerned,  might  be  set  aside : — Held,  that 
although  C  was  not  concerned  in  other  parts  of  the 
suit,  still  the  case  made  against  him  was  so  con- 
nected with  other  parts  of  it,  that  he  was  properly 
made  a  party,  and  a  demurrer  for  multifariousness 
was  overruled.  Attorney  General  v.  Cradock,  6  Law 
J.Rep.(N.8.)Ch.d41:  3M.&Cr.85. 

A  bill  brought  by  the  Lloyd's  underwriters  and 
the  corporation  of  the  London  Assurance  in  respect 
of  policies  underwritten  by  each  of  them,  is  not 
multifarious,  although  the  Lloyd's  policies  are  not 
under  seal,  and  the  latter  are.  Mills  v.  Campbell^  2 
Y.  &  C.  391. 

If  in  a  suit  by  A  and  B  (partners)  against  C  and 
D  (partners),  with  reference  to  some  transactions 
between  the  firms,  relief  is  prayed  as  to  a  fund  in 
which  only  one  of  the  partners  in  each  firm  is  in- 
terested, it  is  multifarious,  notwithstanding  the  dif- 
ferent funds  had  been  paid  into  court  by  a  third 
party  in  an  interpleader  suit.  Miller  v.  Crawford^  9 
Law  J.  Rep.  (n.s.)  Ch.  19fi. 

A  suit  by  a  mortgagee  of  leaseholds  for  the  specific 
performance  of  an  agreement  by  the  lessor  to  renew, 
and  also  for  a  foreclosure,  and  a  release  of  the  equity 
of  redemption,  is  multifarious.  Ledbitter  v.  Long,  8 
Law  J.  Rep.  (n.s.)  Ch.  221. 

A  suit  for  the  redemption  of  a  mortgage,  which 
also  prays  for  the  administration  of  the  estate  of  the 
party  deceased,  who  was  interested  in  the  equity  of 
redemption,  is  multifarious.  Pearse  v.  Hewitt,  7  liaw 
J.  Rep.(N.8.)  Ch.  286 ;  7  Sim.  471. 

By  a  marriage  settlement,  a  fund  was  vested  in 
A  and  B  and  two  other  persons  since  deceased,  upon 
certain  trusts  for  the  wife  for  life,  and,  after  her 
decease,  on  trusts,  for  the  children  of  the  marriage. 
The  settlement  empowered  the  husband  to  appoint 
guardians  of  the  children,  and  contained  a  proviso 
that  the  persons  so  appointed,  together  with  the 
trustees  of  the  settlement,  should  be  at  liberty  to 
apply  the  interest  of  the  trust  fund  in  the  mainten- 
ance of  the  children  during  minority,  and  part  of 
the  principal  in  their  advancement  By  a  subse- 
quent deed  executed  after  marriage,  another  fund 
was  vested  in  £  and  F  upon  certain  trusts  for  the 
wife  for  life,  and,  after  her  decease,  in  trust  for  the 
children  of  the  marriage  ;  and  the  trustees  were  di- 
rected, in  conjunction  with  the  guardians  to  be  ap- 
pointed, to  apply  the  interest  of  the  trust  fund,  af&r 
the  death  of  the  wife,  for  the  maintenance  and  edu- 
cation of  the  children,  in  such  manner  as  was  pro- 
vided by  the  marriage  settlement  The  husband 
afterwards  by  his  will  bequeathed  otlier  property  to 
A,  B,  and  F,  upon  certain  trusts  for  the  benefit  of 
his  children,  with  a  direction  to  apply  the  interest 


towards  their  maintenance  during  minority ;  and  lie 
appointed  A,  B,  and  F,  together  with  bis  (the  tes- 
tator's) wife,  guardians  of  his  children.  After  the 
death  of  the  husband,  the  wife  and  the  childreo,  all 
of  whom  were  in£uits,  filed  a  bill  against  the  trustees 
of  the  marriage  settlement,  and  of  the  post-nuptial 
settlement,  and  of  the  will,  for  accounts  of  the  three 
trust  funds  comprised  in  the  several  iDstromentSL 
A  demurrer  to  this  bill  by  A,  B,  and  F,  on  tine 
ground  of  multifariousness,  was  overraled. 

Principles  and  distinctions  of  the  Court  witii 
respect  to  multifariousness.  Campbell  v.  lfadbiy,S 
Law  J.  Rep.  (n.s.)  Ch.  73 ;  7  Sim.  664 ;  1  M.  &  Cr. 
60S. 

(c)  Amending, 

Where,  at  the  hearing,  a  cause  was  ordeied  to 
stand  over  for  the  purpose  of  bringing  before  the 
Court  the  representative  of  a  deceased  person,  who 
was  a  necessary  party  to  a  suit: — Held,  that  the 
fact  of  letters  of  administration  to  such  deceased 
person  having  been  obtained  since  the  filing  of  the 
bill,  might  be  introduced  by  amendment,  without  a 
supplemental  bill  Price  v.  Dewlmral,  6  Law  J.  Repw 
(n.8.)  Ch.  226. 

Where  a  plea  had  been  pleaded,  replication  filed, 
and  the  plea  allowed,  and  the  plaintiff  moved,  two 
months  afterwards,  for  leave  to  withdraw  the  repli- 
cation, and  amend  so  aa  to  make  an  entirely  new 
case, — it  was  held,  that  the  Court  had  no  discretion 
to  make  such  an  order.  Bamett  v.  Grqftom,  5  Law  J. 
Rep.  (n.8.)  Ch.  298;  8  Sim.  72. 

After  allowance  of  exceptions  to  the  defendant's 
answer,  for  insufficiency,  the  plaintiff  obtained  and 
served  an  order  of  course,  giving  liberty  to  amend 
within  tliree  weeks,  and  that  the  defendant  might 
answer  the  amendments  and  exceptions  together, 
and  without  prejudice  to  the  conunon  injunction, 
then : — Held,  regular.  Kay  v.  Bottomley,  6  Law  J. 
Rep.  (n.s.)  Ch.  359. 

The  defendant  having  fully  answered  the  plain- 
tiff's bill,  the  phuntiff,  by  an  order  of  course,  amended 
his  bill,  and  the  defendant  put  in  a  full  answer  to 
the  amendments.  The  plaintiff  afterwards  obtained, 
by  petition  at  the  Rolls,  without  notice,  a  further 
order  to  amend: — ^The  Court  held,  that  the  last 
order  was  irregular,  and  discharged  it,  with  costs. 
Orion  v.  RichdaU,  5  Law  J.  Rep.  (n.8.)  Ch.  190. 

Where,  at  the  hearing,  a  cause  is  ordered  to  stand 
over  for  want  of  parties,  with  liberty  to  amend,  by 
adding  parties,  it  is  irr^g^lar  to  amend  by  adding 
new  co-plaintifl5i.  Milligan  v.  Mitchell,  7  Law  J.  Rep. 
(N.S.)  Ch.  37 ;  3  M.  8c  Cr.  72. 

After  issue  joined  in  a  foreclosure  suit,  the  plain- 
tiff discovered  that,  prior  to  the  creation  of  his 
mortgage  security,  the  mortgagor  had  become  bank- 
rupt; whereupon  the  Court  gave  the  plaintiff  leave 
to  amend  his  bill,  by  making  the  assignees  defen- 
dants, the  bankrupt  still  being  retained  as  a  defen- 
dant on  the  record.  Hanson  v.  Preston,  3  Y.  &  C.  229. 

It  is  the  duty  of  a  plaintiff  to  come  fully  prepared 
at  the  hearing  to  ask  the  Court  for  a  decree;  and  if 
he  is  not  so  prepared,  and  the  suit  appears  defective 
from  his  default,  it  is  then  a  matter  of  discretion  or 
indulgence  to  grant  him  leave  to  supply  the  defect 
Bierdermann  v.  Seymour,  1  Bea.  594. 

A  permission,  granted  on  demurrer  for  want  of 
parties,  to  amend  by  adding  parties  authorises,  in 
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the  Exchequer,  the  insertion  of  all  such  matters  as 
constitute  the  equity  of  the  case  against  the  new  de> 
fendant     Stephens  ▼.  Fratt,  2  Y.  &  C.  297. 

A  general  order  to  amend  the  bill  having  been 
obtained,  on  a  motion  that  the  order  to  amend  be 
dismissed  should  the  amendment  not  be  made  within 
a  week,  ordered  that  it  should  be  made  within 
three  weeks  of  the  date  of  the  order  to  amend,  in 
conformity  with  the  order  of  the  Court  of  Chancery. 
Fraser  v.  Falmert  8  Law  J.  Rep.  (n.8.)  Ex.  £q.  39;  3 
Y.  &  C.  279. 

If,  upon  motion  to  confirm  an  order  nui,  to  dis- 
miss  the  bill  for  want  of  prosecution,  the  plaintiff 
appears  and  gets  special  leave  to  amend,  and  under- 
takes to  file  his  replication,  he  cannot  afterwards 
xe-amend  his  bill  upon  a  motion  of  course,  although 
the  re-amendments  may  be  the  necessary  conse- 
quence of  the  defendant's  anwer  to  the  former  amend- 
ments.    Du'cn  V.  SnowbeUlf  3  Y.  &  C.  445. 

Applications  to  amend  a  bill,  when  coupled  with 
circumstances  in  which  the  Master  has  no  juris- 
diction, may  be  properly  made  to  the  Court  in  the 
first  instance :  such  as  a  motion  to  amend,  without 
prejudice  to  an  injunction,  and  that  notwitlistand- 
ing  the  3  &  4  Will.  4,  c.  94.  Reea  v.  Edwards,  6  Law 
J.  Rep.  (n.s.)  Ch.  151 ;  IK.  465. 

In  a  case  in  which  there  were  two  defendants, 
one  of  whom  had  answered,  but  a  common  injunc- 
tion had  been  obtained  against  the  other  defendant 
for  want  of  answer,  the  plaintiff  obtained  an  order 
of  course  on  an  ex  parte  application  for  leave  to 
amend  without  prejudice  to  the  injunction: — Held, 
that  such  an  order  was  regular;  and  a  motion  to 
discharge  it,  on  the  ground  that  a  special  motion 
ought  to  have  been  made,  was  refused.  Ferrand  v. 
Homer,  8  Law  J.  Rep.  (n.s.)  Ch.  96;  4  M.  &  Cr.  143. 

Where  the  time  for  suit  or  action  allowed  by  the 
Statute  of  Limitations,  had  elapsed  between  the 
filing  the  original  bill  and  the  argument  of  the  de- 
murrer, leave  to  amend  was  refused.  Allison  v.  Her' 
ring,  8  Law  J.  Rep.  (n.s.)  Ch.  223. 

An  order  to  amend  the  bill  should  specify  whe- 
ther or  not  a  further  answer  is  required  from  the 
defendant;  and  where  that  is  not  shewn  on  the 
order,  the  defendant  is  not  limited  to  the  time  ex- 
pressed in  the  14th  Order,  for  putting  In  a  further 
answer.  Boddington  v.  Woodley,  8  Law  J.  Rep.  (n.s.) 
Ch.9;  9  Sim.  380. 

Where  an  official  assignee  was  omitted  to  be  made 
a  defendant,  liberty  was  given,  at  the  -hearing,  to 
amend  the  bill  by  adding  parties. 

Qiuere — whether,  under  an  order  to  amend,  a  plain- 
tiff may  file  a  supplemental  bilL  See  Greenwood  v. 
Atkinson,  5  Sun.  419;   Wood  v.  IVood,  3  Y.  &  C.  580. 

A  husband  filed  his  bill  to  obtain  payment  of  a 
legacy  left  to  his  wife,  but  omitted  to  make  her  a 
party  to  the  suit  Upon  the  cause  coming  on  for 
hearing,  the  objection  for  want  of  parties  was  taken, 
and  the  plaintiff  had  leave  to  amend  his  bill,  which 
he  did  by  simply  making  his  wife  co-plaintiff,  with- 
out altering  the  record  in  any  other  respect.  Upon 
the  cause  coming  on  again  for  hearing, — Held,  that 
this  was  a  new  record;  and  that,  no  issue  being 
joined  upon  it,  the  cause  could  not  be  heard.  Bailey 
v.  Dennett,  3  Y.  &  C.  461. 

A  bill  by  husband  and  wife,  in  respect  of  a  fund 
limited  to  the  wife  for  life,  for  her  separate  use,  re- 
mainder to  husband  for  life,  was  amended  by  adding 


a  next  friend  to  the  wife,  the  husband  remaining  co- 
plaintiflC     Platel  v.  Craddock,  C.P.C.  469. 

An  order,  made  at  the  hearing  of  a  cause,  and 
giving  the  plaintiffs  leave  to  anlend,  for  the  purpose 
of  adding  parties,  or  shewing  why  they  were  unable 
to  bring  all  proper  parties  before  the  Court,  is  suffi- 
ciently complied  with  by  an  amendment,  stating  that 
the  plain tifi&  sue  on  behalf  of  themselves  and  all 
persons  (other  than  the  defendants)  who  fill  a  parti- 
cular character,  and  alleging  that  the  persons  filling 
that  character  are  so  numerous,  that  if  they  were 
individually  made  parties,  the  suit  could  not  be 
effectually  prosecuted.  MiUigan  v.  Mitchell,  1  M. 
&Cr.51L 

Policies  of  insurance  having  been  effected  by  a 
certain  firm,  on  goods  alleged  to  have  been  purchased 
and  shipped  by  them  in  September  1829 ;  and  an 
action  having  been  brought  on  those  policies,  the 
underwriters  filed  a  bill  of  discovery  against  the 
firm,  alleging  that  no  such  purchase  had  heen  made, 
and  afterwards  obtained  an  order  to  amend  their  bill 
upon  a  suggestion  supported  by  afiidavit  that  the 
firm  had  not  sufficient  capital  to  make  the  purchase: 
— Held,  that  such  permission  to  amend  did  not 
authorize  the  underwriters  to  introduce  into  their 
bill  inquiries  as  to  the  general  solvency  of  the  firm, 
or  as  to  its  dealings  and  transactions  from  the  com- 
mencement of  the  partnership  in  1827.  Janson  v. 
Solarte,2Y.8i  C.  132. 

(rf)  Revivor. 

[See  the49th  of  the  Orders  of  the  26Lh  August  1841.] 

Where  a  suit  abates,  and  is  revived,  and  subse- 
quently abates  a  second  time,  it  is  not  a  ground  of 
demurrer  to  a  second  bill  of  revivor,  that  proper 
parties  were  not  brought  before  the  Court  on  the  &«t 
revivor;  the  office  of  bill  of  revivor  being  only  to 
place  the  suit  in  the  same  situation  as  on  the  last 
abatement.  Metcalfe  v.  Metcalfe,  5  Law  J.  Rep. 
(n.s.)  Ch.  840;  IK.  74. 

Where  all  the  creditors  who  had  proved  against 
a  bankrupt's  estate,  had  been  satisfied,  and  it  ap- 
peared that  he  had  no  unsatisfied  outstanding  debts, 
the  bankrupt  was  allowed,  although  he  had  not  ob- 
tained his  certificate,  nor  had  the  commission  of 
bankruptcy  superseded,  to  file  a  bill  in  Chancery  to 
set  aside  an  agreement  which  had  been  made  by  his 
assignees  for  the  sale  of  part  of  his  estate  at  an  inade- 
quate price,  and  which  had  been  ordered,  by  a  de- 
cree of  the  Court  of  Exchequer,  to  be  specifically 
performed,  the  bankrupt  alleging,  that  the  agreement 
was  entered  into,  and  the  decree  obtained,  by  fraud 
and  collusion  between  the  proposed  purchaser  and 
the  assigrnees.  A  demurrer  to  such  a  bill  was  over- 
ruled. 

A  defendant,  who  was  a  trustee  of  a  term,  died 
after  having  filed  a  general  demurrer,  and  a  bill 
of  revivor  was  filed  against  his  executors,  without 
setting  out  at  length  the  eqnity  of  the  plaintiff  to 
revive.  A  demurrer  by  the  executors  was  overruled. 
Lautour  v.  Holcombe,  5  Law  J.  Rep.  (n.s.)  Ch.  323; 
8  Sim.  76. 

The  representative  of  a  defendant  who  died  with- 
out appearing  to  the  bill,  must  be  made  a  party  to 
that  suit  by  a  supplemental  bill,  and  not  by  revivor. 
Crowfoot  V.  Mander,  9  Law  J.  Rep.  (n.s.)  Ch.  340 ;  9 
Sim.  396. 

In  the  answer  to  a  bill  filed  to  revive  a  suit,  and 
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to  pnoeente  the  decree  madetheieiii,  a  defendant  is 
not  entitled  to  resut  the  plaintiff"  •  right  to  Terire 
and  proaeeute  the  decree,  by  stating  matter  which 
existed  at  the  time  oT  the  decree,  or  which  has  since 
arisen ;  and  snch  matter  is  impertinent 

Where,  after  a  decree  for  an  account,  the  suit  has 
hecome  abated,  a  defendant  who  is  interested  in  the 
accoont  may  file  a  bill  to  rerire  the  suit,  and  pro- 
secute the  decree,  although  he  could  not  hare  filed 
the  original  bilL  Devaynet  t.  Morris,  1 M.  &  Cr.  213. 

(e)  Si^iplmeniaL 
[See  the  49th  of  the  Orders  of  the  26th  August  1841.} 

Where,  in  a  bill  against  three  parties,  the  plaintii^ 
at  the  hearing,  from  an  imperfection  in  the  suit, 
waires  his  right  against  one  A  them,  he  cannot,  after 
the  decree,  <H>tain  relief  against  such  defendant,  by 
a  supplemental  bill. 

At  the  hearing  of  a  cause,  the  case  was  abandoned 
against  one  of  several  defendants,  who  was  errone- 
ously stated  in  the  bill  to  be  the  representAtiTe  of  a 
decMMed  truatee,  and  a  decree  was  taken  against  the 
the  other  trustees.  One  of  the  latter  afterwards 
became  bankrupt,  and  a  supplemental  bill  was  filed 
in  order  to  brmg  his  assignees  before  the  Court; 
the  bill,  at  the  lame  time,  prayed  for  an  account 
against  the  representatire  of  the  deceased  trustee, 
who  was  not  a  party  to  the  original  Ruit,  but  was 
made  a  party  to  the  supplemental  bill: — Held, 
that  the  bill  was  demurrable,  to  far  as  it  sought  to 
afiect  Mucb  rcpresentatiye.  Wilson  t.  Todd,  5  Law  J, 
Rep.  (3f.s.)Ch.9;  lM.&Cr.42. 

Where  a  bill  is  filed  to  establish  a  daim  upon 
property  in  the  hands  of  a  defendant,  and  that  de- 
iSmdant,  after  putting  in  his  answer,  dies,  a  bill  for 
the  purpose  of  continuing  the  original  suit  against 
the  persons  who,  under  his  will,  take  the  interest 
which  he  had  in  the  property  sought  to  be  affected, 
IS  OH  original  hill  in  the  nature  of  a  supplemental  bilL 

Such  a  bill  is  not  impertinent,  on  the  mere  ground 
that  it  states  the  allegations  of  the  original  bill  and  of 
the  answer  of  the  de^ndant,  who  has  died ;  and  it  is 
competent  to  the  plaintiff  in  such  a  bill  to  charge 
new  matter,  for  the  purpose  of  meeting  the  defenoe 
made  in  the  answer  of  the  deceased  defendant,  though 
such  new  matter  might  relate  to  circumstances  ante- 
rior to  the  filing  of  the  original  bill  {  and  though  it 
might  hare  been  introduced  by  amendment  of  the 
original  bill,  as  against  that  defendant,  if  he  had 
Hved.  Woods  v.  Woods,  8  Law  J.  Rep.  (n.s.)  Ch. 
808;  10  Sim.  197. 

An  allegation  that  a  breach  of  trust  was  com- 
mitted either  in  the  l^time  qf  A,  one  of  the  trustees, 
orsittee  his  decease,  is  not  sufficient  to  affect  the  estate 
of  A,  or  to  sustain  the  bill  against  the  demurrer  by 
his  representative.  Semple  v.  Price,  8  Law  J.  Rep. 
(n.s.)  Ch.  866  ;  10  Sim.  238. 

Two  members  of  a  company  filed  a  bill  against 
the  directors,  and  afterwards  obtained  an  injunction 
against  them.  A  new  director  was  afterwards 
elected,  and  on  his  doing  an  act  in  conjunction  with 
one  of  the  original  directors,  which  was  prohibited 
by  the  injunction,  the  plaintiffs  filed  a  supplemental 
bill  against  him,  stating  that  fkct,  but  omitting  the 
allegations  in  the  original  bill: — Held,  that  the 
plaintiffs  had  stated  sufficient  to  maintain  their  sup- 
plemenUl  bill.     Vigers  v.  Dudley,  9  Sim.  72. 

A  plaintiff  filed  a  bill  in  the  Court  of  Exchequer 


far  in  sux&uut  of  tiuies,aiis  fiv' 
Hie  defendant,  being  si  infimt,  put 
by  his  guardian.  The  answer  set  «pi 
payment  in  lieu  of  tidiea,  hot  did  not  aaake  the 
lequired  discoroy.  By  tftie  practice  of  the  Cmat 
of  Exchequer,  the  anawer  of  an  infint  fmrnstbo 
excepted  to  for  insnfficieBcy.  When  tlie  defendant 
eame  of  age,  tlie  BlaintiiF  filed  a  snppkinenlal  biD 
against  him,  alleging  the  exisleBce  of  new  &eta,  and 
praying  for  cBseorery  and  relief: — HeU,  &aS  svch 
bfll  could  be  supported.  Waierfsrd  {Mmfmis)  t. 
Xii%ft/,8C.&F.270;  9BaB.a.S07. 

(B)  Ihtormatiok. 


Hom<^neous  charitiea  rested  in  the  same 
tees,  may  be  the  subject  of  one  information.   JUar*' 
ney  General  y.  GoldemithsT  Compmmf,  C.P.C.  292. 

An  information  was  filed  against  the  trustees  of 
certain  charities,  and  against  a  person  who,  in  con- 
cert with  one  of  the  trustees,  had  fraadnlently 
effected  the  exchange  of  a  farm  in  which  he  and  that 
trustee  were  jointly  interested,  for  a  portion  of  fbie 
charity  lands,  praying  a  genera]  account  of  the 
charity  estates,  an  apportionment  of  the  rents  among 
the  diflerent  charitable  objects,  and  a  sdieme ;  snd 
praying,  also,  that  the  exchange  might  be  declared 
Toid,  and  that  a  new  trustee  might  he  appointed  in 
the  room  of  the  trustee  who  had  so  acted.  To  this 
information  a  demurrer  for  multifariousness,  put  in 
by  the  party  who  had  colluded  with  the  trustee  in 
exchange,  was  orerruled.  Attorney  General  y.  Cn- 
dock,  3  M.  &  Cr.  85. 

(C)  DsMtraitsB. 

[See  the  Orders  of  2ath  August  1841,  33  et  stq.] 

A  demurrer  only  admits  as  true,  what  is  alleged 
by  the  bill  as  actual  fact,  and  not  mere  surmises  or 
pretences,  which  appear  from  the  tenour  of  the  bill 
not  to  be  founded  in  fact^  Hammond  ▼.  Messenger,  7 
Law  J.  Rep.  (n.s.)  Ch.  310 ;  9  Sim.  327. 

A  demurrer  for  want  of  equity  wiU  not  lie  because 
there  are  some  things  in  the  bUl  which  cannot  be 
sustained.  On  the  discussion  of  the  demurrer  for 
want  of  parties,  the  plaintiff  cannot  say  there  is  some 
part  of  the  relief  which  may  be  abandoned  at  the 
hearing,  but  he  must  do  so  at  once.  Brooks  ▼.  Burt, 
8LawJ.  Rep.  (N.8.)Ch.43;  1  Bea.  106. 

A  demurrer  to  an  information  sodding  relief 
against  the  corporation  of  the  boroueh  of  Poole,  and 
the  person  who  had  been  town  derk  before  the  pass- 
ing of  the  Municipal  Corporation  Act,  in  respect  of 
the  compensation  awarded  by  the  council  to  such 
town  clerk,  under  the  provisions  of  that  act,  was 
overruled  on  the  grounds  of  wa&t  of  jurisdiction, 
want  of  equity,  and  multifariousness,  but  was  allowed 
for  want  of  parties.  Attorney  Generalr.  Poole  {Cor- 
poration), 8  Law  J.  Rep.  (N.s.)  Ch.  27 ;  4  M.  &  Cr. 
17;  2K.190. 

A  demurrer  was,  under  oircnmstances,  allowed  to 
an  amended  bill,  after  answer  to  an  original  bill 
Stephens  v.  Frost,  2  Y.  &  C.  302. 

A  demurrer  for  want  of  parties  is  sufficient  if  it 
points  out,  though  it  does  not  name,  the  parties 
omitted.  Attorney  General  ▼.  Poole  (Corporation),  8 
Law  J.  Rep.  (n.s.)  Ch.  27 ;  4  M.  &  Cr.  17. 

A  demurrer  in  bar  of  relief,  without  mentioniiig 
discovery,  where  the  bill  merely  prays  discovery,  is 
bad.    MilU  V.  Campbell,  2  Y.  &  C.  389. 
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"WhuB  it  appMXB  oa  tlia  fret  of  the  bill,  that  the 
caiue  of  nut  accrued  more  than  six  years  before  the 
filing  of  the  bill,  a  defendant  need  not  plead  the 
Statute  of  Limitations,  but  may  demur.  Hoare  t. 
Peek,  6  Sim.  51 :  a.  r.  Fyttm  ▼.  Pole,  3  Y.  &  C.  267. 

A  plea  or  demurrer,  which  is  reslly  applicable  to 
the  whole  bill,  cannot  be  limited,  so  as  to  be  made 
a  defence  to  a  part  only  of  the  bilL 

To  a  bill  filed  by  a  party  claiming  an  estate,  for  the 
purpose  of  restraining  the  defendant  Irom  setting  up 
outstanding  terms,  and  also  for  other  purposes,  the 
defendant  to  the  former  put  in  a  negative  plea  of  no 
outstanding  term;  and  he  demurred  to  the  remainder 
of  the  bill,  because  the  plaintifi*  had  not  by  his  bill 
shewn  himself  entitled  to  the  estate.  The  Court 
considered  that  the  ground  of  the  demurrer  was  ap- 
plicable to  the  whole  bill,  and  held  the  defence  in- 
fiirmaL 

The  defendant,  in  the  same  case,  demurred  ore 
temu  for  want  of  equity,  on  the  ground  that  the 
plaintiff's  remedy  was  at  law ;  and  the  Court,  being 
of  opinion  that  this  ground  of  demurrer  was  valid, 
and  limited  to  that  part  of  the  bill  not  covered  by 
the  plea,  and  that  the  statements  of  outstanding  terms, 
which  created  the  only  equity,  were  properly  met  by 
plea,  allowed  both  the  plea  and  demurrer.  Crouch  v. 
Hicken,  6  Law  J.  Rep.(N.s.)  Ch.  163;  IK.  885. 

Where  a  bill  purports  to  state  the  effect  of  a  deed, 
and  r^ert  to  the  deed  itself^  which  is  in  the  defen- 
dant's possession,  the  Court  will  not,  on  demurrer, 
allow  the  defendant  to  read  the  deed,  in  order  to  shew 
that  the  purport  of  it  is  incorrectly  stated  in  the 
IrilL  The  Court,  in  deciding  the  demurrer,  will 
assume  that  the  effect  of  the  deed  is  correctly  stated 
in  the  bilL  Campbell  v.  Maekay,  6  Law  J.  Rep.  (N.a.) 
Ch.73;  lM.&Cr.603. 

Defendants,  by  their  answer  to  a  vicar's  bill,  de- 
nied the  right  of  the  vicar  to  the  tithes  claimed, 
alleging  the  right  to  be  in  the  rector.  Plaintiff  then 
amended  his  bill,  charging  that  the  defendants  ought 
to  set  forth  what  tithes  the  rector  was  entitled  to,  and 
how  his  right  was  made  out  Defendant  demurred 
to  this  part  of  the  amended  bill : — Held,  that  the  de- 
murrer waa  overruled  by  the  answer.  Saikeld  y. 
PkiUipe,  2  Y.  &  C.  580. 

After  a  defendant  had  put  in  an  answer  to  an 
original  bill,  the  plaintiff  amended  it,  by  striking  out 
some  of  the  parties  and  adding  others,  and  by  the 
addition  of  new  matter  and  the  omission  of  some  of 
the  original  matter,  but  not  altering  the  general 
scope  of  the  bilL  A  general  demurrer  put  in  by  the 
aame  defendant  to  the-whole  amended  bill,  was  held 
to  be  bad ;  as  it  applied  to  those  parts  of  the  bill  to 
which  an  answer  had  already  been  put  in.  EUiee  v. 
Goodsoa,  7  Law  J.  Rep.  (n.8.)  Ch.  147 ;  3  M.  &  Cr.  653. 

Where  the  want  of  signature  to  an  agreement  for 
the  sale  of  lands  clearly  appears  on  the  bill,  the 
objection  may  be  taken  advantage  of  by  general 
demurrer,  but  the  statements  of  this  bill  not  being  in- 
consistent with  a  signature  by  the  party  to  be  charged, 
and  containing  allegatioua  of  part  performance,  a 
general  demurrer  thereto  was  overruled.  Field  v. 
Butchhumt  I  Bea.  599. 

(D)  Answeb. 

[  Tidewell  v.  Bowyer,  3  Dig.  Law  J.  443 ;  7  Sim.  64.] 

A  partner  of  a  foreign  house,  carrying  on  business 

abroad,  he  residing  and  carrying  on  business,  in 


England,  on  has  own  account,  is  not  bound  to  know 
the  transactions  of  the  foreign  partnership,  although 
they  are  binding  on  him ;  and  consequently,  he  will 
not  be  required  to  set  forth  a  schedule  of  books,  &c. 
relating  to,  and  in  the  custody  of,  the  foreign  house. 
Martineou  v.  Cox,  7  Law  J.  Rep.  (n.s.)  Ex.  £q.  18 ; 
2  Y.  &  C.  638. 

In  a  suit  by  the  purchaser  of  a  charge  upon  an 
estate  to  enforce  his  right,  it  is  not  competent  to  the 
owner  of  the  estate  (the  defendant)  to  attempt  to 
reduce  the  claim,  on  the  ground  that  the  plaintiff 
being  incompetent  to  purchase  the  charge,  is  entitled 
only  to  the  amount  he  actually  paid  for  it,  but  he 
must  file  a  cross  bill  for  the  purpose.  Carter  v. 
Pa/mtfr,llBlLN.8.897. 

The  words  ''knowledge,  information,  remem- 
brance, and  belief,"  if  stated  at  the  commencement  of 
an  answer,  as  applying  to  the  whole,  will  govern  the 
whole  answer.  If  a  bill  state  a  fact  not  denied  by 
the  answer,  by  which  it  appears  that  the  defendant 
has  the  means  of  making  an  inquiry,  he  must  answer 
as  to  the  result  of  his  inquiry.  Neate  v.  Marlboromgh 
(Duke),  5  Law  J.  Rep.  (n.8.)  Ex.  £q.  98 ;  2  Y.  &  C.  8. 

Where,  by  a  bill,  a  defendant  is  called  upon  to  set 
forth,  in  the  ordinaiy  form,  and  without  any  limita- 
tion being  suggested  by  the  plaintifl^  a  schedule  of 
deeds  in  his  possession,  it  is  not  impertinent  to  state 
the  names  of  the  partiea  to  the  deeds,  in  addition  to 
the  dates  and  description  of  the  estates  to  which  they 
relate.     TeiicAv.  Cheese,  I  Bea.  571. 

If  a  general  answer  include  an  answer  to  all  the 

rrticular  charges,  it  may  be  sufficient  jimm.  6  Law 
Rep.  (n.8.)  Ex.  £q.  80;  2Y.  &C.310. 

To  a  bill  charging  that  certain  securities  were 
given  for  money  lent  at  play,  and  interrogating  as  to 
the  consideration  g^ven  for  the  same,  the  defendant 
answered  merely  Siat  they  were  given  for  money 
lent : — Held,  that  the  answer  was  insufi&cient  Sloman 
y.  Ketty,  9  Law  J.  Rep.  (21.&)  £x.£q.  17;  3  Y.  &  C. 
673. 

A  purchaser  for  valuable  consideration,  who  sub- 
mits to  answer,  must  answer  fkiUy.  PortarUngtem 
(Earl)  V.  Soulbu,  7  Sim.  28. 

Where  a  bill  of  revivor  is  rendered  necessary  by 
the  death  of  a  plaintiff  the  defendant  may,  in  some 
cases,  state  in  his  answer  to  such  bill  of  revivor, 
matters  of  defence,  which  have  occurred  since  his 
answer  to  the  original  bill ;  and  such  statement  will 
not  be  impertinent,  although  the  matters  so  stated 
do  not  affect  the  title  of  the  plaintiff  to  revive.  Laag- 
leyY.  Overton,  9  Law  J.  Rep.  (n.8.)  Ch.  27. 

In  the  Exchequer,  if  a  prayer  for  relief  be  added 
to  the  ordinary  prayer  in  a  bill  for  discovery  in  aid 
of  a  defence  to  an  action  at  law,  the  defendant  is  not 
bound  to  give  any  further  discoyery  than  is  inciden- 
tid  to  the  relief  sought  Desborough  y.  Curlewis,  3 
Y.  &  C.  175. 

Upon  a  bill  of  discoyery  in  aid  of  a  defence  to  an 
action  on  a  bill  of  exchange,  if  the  defendant  in 
equity  is  interrogated  as  to  the  consideration  giyen 
for  the  bill,  he  must  answer  not  only  as  to  the  con- 
sideration which  he  gave  for  the  bill  himself,  but  as 
to  that  which  he  knows  another  party  to  have  given. 
GlengaU  {Earl)  v.  Edwards,  2  Y.  &  C.  125. 

(E)  Disclaimer. 

Where  a  suit  is  alleged  by  the  bill  to  have  been 
rendered  necessary  by  the  acts  and  conduct  of  a 
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defiendaat,  that  Adeodtait  eaimot  pot  in  a  diott 
answer,  and  disclaimer  of  all  interest;  Imt  mnil 
answer  iiill j.  Graham  r.  Coape,  8  Law  J.  Rep. 
(jia)  Ch.  47  ;  3  M.  &  Cr.  6M. 

A  bUl  was  filed  by  a  person  claiming  to  be  enti- 
tied  to  a  trust  fund  against  the  trostees  and  another 
party,  who  it  allied  claimed  an  interest  in  the  fund, 
and  it  contained  Tsrious  all^ations,  tending  to  diew 
that  he  had  rendered  the  suit  necessary  by  hit  per- 
sonal conduct,  and  it  prayed  that  that  party  might 
pay  the  costs  of  the  suit : — Held,  that  as  the  boll 
did  not  state  simply  that  the  defendant  claimed  an 
interest  in  the  fund,  it  was  not  soffident  for  him  to 
put  in  a  mcse  disclaimer,  but  that  he  must  answer 
the  biU  fully.    Ibid.  9  Sim.  92. 

Upon  a  bill  implicating  a  married  woman  in 
Tarious  frauds  alleged  to  hare  been  committed  by 
her  husband  in  obtaining  certain  policies  of  insur- 
ance, and  praying  to  hare  the  policies  delirered  up 
to  be  cancelled : — Held,  that  her  answer  and  dis- 
claimer, denying  that  she  had  any  interest  in  the 
policies  or  any  separate  property,  was  insufficient 
Whiting  V.  Ruth,  2  Y.  &  C.  546. 

(F)  Plea. 

[See  the  Orders  of  26th  August,  1841,  35  etseq.^ 

Where  a  bill  for  an  account  of  tithes  charged  the 
defendant  with  possession  of  documents  relating  to 
the  matters  in  question,  or  some  of  them,  a  plea  of 
no  titheable  matters,  coupled  with  an  answer  deny- 
ing possession  of  any  documents  relating  to  me 
matters  pleaded  to,  was  held  good. 

Though  the  charpe  of  documente  be  general,  yet 
if  it  relate  to  the  pnndpal  point  in  issue,  a  negative 
plea  will  not  be  sufficient,  without  an  answer  denying 
possession  of  such  documents. 

If  a  negative  plea  follows  the  charge  in  the  bill, 
it  is  sufficient,  without  following  the  words  of  the 
interrogatories.  Clayton  v.  Wincheltea  (Earl),  9  Law 
J.  JEUp.  (N.8.)  Ex.  Eq.  18 ;  3  Y.  &  C.  683. 

A  defendant  to  all  the  relief  and  disooTcry  of  a 
bill,  except  so  moch  as  sought  a  discovery  of  an 
alleged  promise,  which  constituted  the  whole  equity, 
pleaded  in  bar,  that  no  such  promise  had  been  made ; 
and,  by  an  answer  accompanying  the  plea,  again 
denied  the  promise : — Held  infonnal,  because  the 
plea  traversed  an  allegation,  which,  being  excepted 
by  the  plea,  was  no  longer  to  be  found  in  the  bilL 

Where  a  bill  alleges  a  fact,  and  alleges  other 
circumstances  calculated  and  tending  to  prove  that 
fact,  the  defendant  cannot  plead  the  negative  of  the 
fact  without  denying  the  statemento  and  allegations 
in  the  bill  which  have  a  tendency  to  prove  it 
Denys  v.  Shuckhurgh,  6  Law  J.  Rep.  (n.S,)  Ch.  330 ; 
s.  c.  Dentftv.  Locockj  3  M.  &  Cr.  205. 

To  a  suit  by  the  assignees  of  an  insolvent,  a  de- 
fendant pleaded  that  the  suit  was  instituted  without 
the  approbation  of  the  Insolvent  Debtors  Court :  the 
Court  overruled  the  plea.  Caxhhome  v.  Barahaw 
or  Barsham,  5  Law  J.  Rep.  (n.s.)  Ch.  47 ;  6  Sim.  817. 

To  a  bill  filed  by  the  assignees  of  a  bankrupt,  the 
defendant  pleaded  that  the  suit  had  been  commenced 
without  the  consent  of  the  creditors : — Held,  that 
such  plea  was  bad.  Gerothwdd  v.  Cochrane,  5  Law 
J.  Rep.  (n.s.)  Ch.  47. 

A  bill  was  filed  in  1818,  for  rents  alleged  to  have 
been  received  by  fraudulent  concealment  and  mis- 
representation. In  18 1 9,  the  suit  abated  by  the  death 


of  the  piaintii;  and  m  18S5,  mhSl  td 
filed,  stating  that  admiaistntian  had  been  gialed 
to  A,  but  notstating  when.  To  this  bill,  the  defas 
dant  pleaded  the  Statute  of  fimitatiflns,  aTernag 
that  the  original  plaintiff  died  more  than  six  years 
beftie  the  fiUting  of  the  bill  of  reviror,  and  that  the 
suit  had  not  been  vevived,  nor  any  proceeding  had, 
until  more  than  six  years  after  the  death  of  tke  an- 
ginal plaintiff: — Heidf  that  soch  plea  was  bad. 
Pervyv. /ratias,  5  Law  J.  Rep.  (3r.s.)Ch.  82;  1  M. 
&Cr.ll8. 

To  a  bill  bythedeviseesof  the  eqoity  of  redemp- 
tion of  a  ]daiitation  in  the  West  Iii£ea^ 
parties  alleged  to  be  mortgagees,  p!Ea3riBg  an 
and  re-conveyance,  the  dffmdanfs  pleaded,  diat 
judgment  had  been  obtained  against  the  execulocs 
of  the  testator  in  ihe  ookmy,  and  execution  issued, 
under  which  the  plantation  had  been  sold  to  the 
defendants,  and  averred,  that  the  proceedingB*  &e. 
were  in  conformity  with,  and  according  to,  tibe  dne 
course  of  law  in  the  said  island.  The  Court  allowed 
the  plea. 

The  bill  alleged,  that  soon  after  the  teatater's 
death,  the  defendsafs  entered  into  possession  of  the 
plantetion :  the  defendanto  in  their  plea  stated,  that 
they  entered  after,  and  not  before,  the  sale: — ^Heid, 
that  this  allegation  did  not  oveimk  the  plea. 

The  plea  stated  some  of  the  facts  on  belief  only: 
— ^Held,  under  the  circumstances,  sufficient 

Liberty  given  after  argument,  and  ailowanoeof  a 
plea,  to  amend  an  accidental  slip  in  it  Ferehiid  v. 
Povlt,  5  Law  J.  Rep.  (ii.a.)  Ch.  284 ;  1K.87. 

Where  a  ball  duurges  matters  which  if  true  woold 
destroy  an  anticipated  legal  bar,  a  plea  setting  up 
that  bar  will  be  overruled,  unlesa  it  is  supported  by 
an  answer  which  fully  n^atives  those  matten. 
Foley  V.  Hill,  3  M.  8c  Cr.  475. 

Where  a  bill,  which  was  brought  lor  payment  of 
an  annuity  secured  upon  real  estate,  chaqred  that 
the  defendant  ought  to  discover  whether  there  were 
any  prior  incumbrancers  to  the  plainti^  and  if  there 
were  to  set  forth  their  names,  the  nature  of  their 
claims,  and  their  priorities,  a  plea  setting  fonh  the 
particulars  of  one  incumbrance  pri<Mr  to  the  plain- 
tiff's, and  averring  that  the  prior  incumbrancer 
ought  to  be  made  a  party  to  the  suit,  was  overruled. 

Where  a  plea  for  want  of  parties  had  been  sub- 
mitted to,  and  the  bill  amended  by  adding  the  re- 
quired party,  a  plea  for  want  of  parties  to  the  amended 
bill  (which  might  have  been  equally  available  as  a 
defence  to  the  original  bill,)  was  overruled. 

Where  a  bill  states  that  A  is  the  only  incum- 
brancer, a  plea  averring  that  B  is  a  prior  incum- 
brancer, without  also  averring  that  B  was  a  prior 
incumbrancer  at  the  filing  of  the  bill,  and  thence- 
forth so  continued  until  the  filing  of  the  plea,  is 
insufficient     Rawlins  v.  DalUm,  3  Y  &  C.  447. 

The  rector  of  C  brought  his  bill  for  an  account  of 
tithes,  chaiging  that  the  defendants  sometimes  pre- 
tended that  the  lands  were  discharged  from  tithes 
by  reason  of  various  moduses,  &c,  and  at  other 
times  that  the  lands  were  extra  parochial,  whereas 
the  defendanto  had  divers  papers  and  documents  in 
their  possession  which  would  shew  the  plaintiffs 
title,  and  especially  that  the  lands  were  in  the  pa- 
rish of  C.  Plea  of  no  titheable  matter  overruled. 
Semhle — ^that  a  plea  of  no  titheable  matter  may  enu- 
merate specially  all  the  tithes  demanded,  but  it 
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must  den  J  tke  pcroeption  not  only  of  each  tpecial 
article,  bnt  of  any  one  article  of  that  speciea.  Claif-' 
ion  V.  Wincheltea  (Earl),  3  Y.  ft  C.  426. 

A  bill  was  filed  for  the  administration  of  an  estate, 
charging  that,  at  the  death  of  the  testator,  a  sam  of 
money  was  standing  in  the  Bank  in  the  names  of 
the  testator  and  another,  in  trust,  (subject  to  a  prior 
life  interest)  for  the  testator.  A  plea,  denying  that 
the  sum  was  the  personal  estate  of  the  testator,  with- 
out stating  "  at  the  time  of  his  death,"  was  held 
bad. 

The  bill  charged  that  the  defendant  had  in  his 
possession  letters  relating  to  the  particular  ftind, 
and  all  or  some  of  the  matters  aforesaid.  A  plea  to 
the  discovery  of  the  letters  relating  to  the  particular 
fund,  was  accompanied  with  an  answer,  as  to  letters 
relating  to  all  the  matters  in  the  said  bill  mentioned : 
—  Held,  that  the  answer  overruled  the  plea. 
M*Taggart  v.  M*Taggart,  6  Law  J.  Rep.  (n.s.)  Ch. 
164. 

The  plaintiifB  sued  as  a  body  corporate  by  the 
name  of  The  Governor  and  Company  of  the  Bank 
of  Scotland,  but  it  did  not  appear  whether  they  were 
incorporated  by  an  English  or  bv  a  Scotch  charter. 
The  defendant  pleaded,  that  tne  plaintiff  never 
were  incorporated  by  any  king  or  queen  of  England, 
and  were  disabled  by  law  from  suing  by  the  name 
of  the  Oovemor  and  Company,  &c. : — Held,  that  as 
the  plea  was  not  exclusively  a  denial  of  what  would 
appear  by  the  production  of  an  English  record,  it 
ought  to  have  been  filed  on  oath.  Bank  (^Scotland 
V.  Ker,  8  Sim.  246. 

A  motion  to  take  a  plea  off  the  file,  on  the  ground 
of  its  having  been  sworn  by  some  only  of  the  parties 
whose  plea  it  purported  to  be,  was  refused.  Attorney 
General  v.  Cradoek,  6  Law  J.  Rep.  (n.s.)  Ch.  «)41 ; 
8  Sim.  466. 

A  plea  to  a  bill  to  redeem  shewing  a  defect  in  the 
mortgagor's  title  at  the  time  of  the  mortgage,  is 
not  sustainable.  JVroe  v.  ClayUm,  8  Law  J.  Rep. 
(M.B.)  Ch.  356 ;  9  Ibid.  107. 

A  plea  of  the  Sutute  of  Limitations  (3  &  4  Will.  4, 
c  27)  ought  not  to  deny  by  answer  statements  in 
the  bill  which  are  in  direct  contradiction  to  the  aver- 
ments necessary  to  support  the  plda,  but  an  answer 
in  support  of  the  plea  ought  to  be  confined  to  those 
statements  in  the  bill  which  allege  facts  auxiliary  to 
or  as  affi>rding  evidence  of  statements  which  are 
directly  negatived  by  the  requisite  averments  in  the 
plea.  Dearman  v.  Wyche,  9  Law  J.  Rep.  (n.&)  Ch. 
76;  9  Sim.  570. 

In  pleading  the  Statute  of  Limitations  to  a  bill 
for  an  account,  it  is  not  necessary  to  aver  that  the 
plaintifis  have  not  been  under  any  of  the  disabilities 
mentioned  in  the  act,  unless  the  contnury  is  to  be 
inferred  from  any  of  the  statements  in  the  bill ;  but 
such  an  averment,  though  unnecessary,  will  not,  if 
inserted,  render  the  plea  bad. 

The  statutes  of  21  Jac  1,  c.  16,  and  9  Geo.  4,  c.  14, 
are  to  be  taken  as  making  together  one  law  on  the 
subject ;  a  plea,  therefore,  of  both  these  statutes  is 
not  bad  on  the  ground  of  being  a  double  plea. 

A  plea  of  the  Statute  of  Limitations  need  not 
negative  the  usual  gpeneral  allegation  that  the  defen- 
dant has  in  his  custody  documents  relating  to  the 
matters  contained  in  the  bill.  Forbes  v.  Skelton,  6 
Law  J.  Rep.  (n.s.)  Ch.  159 ;  8  Sim.  335. 

If  a  plea  purports  to  be  a  plea  to  the  relief  only, 


the  defendant  ought  to  give  the  discovery,  otherwise 
the  plea  is  bad.    King  v.  Hemmg,  9  Sim.  59, 

A  plea  of  proceedings  in  another  court  of  compe- 
tent jurisdiction,  must  shew  not  only  that  the  same 
issue  was  joined  as  in  the  suit  in  this  court,  but  that 
the  subject-matter  was  the  same,  and  that  the  pro- 
ceedings in  the  other  court  were  taken  for  the  same 
purpose.     Behreni  v.  Sievekimg,  2  M.  &  Cr.  602. 

A  plea  to  the  whole  amended  bill,  after  a  full  an- 
swer to  the  original  bill,  under  the  circumstances 
allowed. 

The  plaintiff  was  entitled  to  one-fourth  of  a  residue 
as  assignee  of  J  B,  and  to  one  other  fourth  in  right 
of  his  wifi* ;  by  his  original  bill,  to  which  his  wife 
was  no  party,  he  left  it  in  ambiguity  whether  he 
claimed  in  right  of  his  wife  as  well  as  the  assignee 
of  J  B.  The  defendant  put  in  a  full  answer,  stating 
the  ambiguity,  and  suggesting,  that  if  the  plaintin 
claimed  in  right  of  his  wife,  she  ought  to  be  made  a 
party.  The  plaintiff  amended,  and  dien  distinctly 
claimed  in  right  of  his  wife.  The  defendant  then 
pleaded  to  the  whole  bill,  that  the  wife's  property 
was  settled  on  her  marriage,  and  that  the  trustees  of 
the  settlement  ought  to  be  made  parties : — Held, 
regular. 

Where  a  plea  for  want  of  parties,  points  out  the 
class  of  persons  who  ought  to  be  made  parties,  it  is 
not  necessary  to  aver  that  they  are  living.  Barlow 
V.  Sewell^  7  Law  J.  Rep.  (N.a.)  Ch.  126. 

One  of  several  co-defendants  demurred  to  a  bill 
lor  multifariousness,  which,  on  argiunent,  was  al- 
lowed ;  another  defendant  then  pleaded  the  fact  of  the 
allowance  of  the  demurrer  in  bar  of  the  suit  This 
plea  was,  under  the  circumstances  of  the  case,  over- 
ruled. Attorney  General  v.  Cradoek,  6  Law  J.Rep. 
(n.8,)  Ch.  341 ;  8  Sim.  467. 

A  died  indebted  to  B.  C  took  out  administra- 
tion to  A,  got  in  his  estate,  and  afterwards  died ;  D 
took  out  administration  to  A ;  B  filed  a  bill  against 
D  and  C's  executor,  for  an  account  of  A's  estate, 
possessed  by  D  and  by  C.  The  executor  pleaded  an 
account  stated  by  him  to  D  after  the  fihng  of  the 
bill,  and  a  release  executed  to  him  by  D  on  pay- 
ment of  the  balance,  but  did  not  annex  the  account 
to  his  plea: — Held,  that  the  plea  was  not  double, 
and  that  it  was  not  necessary  to  annex  the  account 
to  the  plea.    HoUand  v.  Sproule,  6  Sim.  623. 

(G)   ImPERTINBNCS  AMD  SCAMDAL. 

A  disinherited  heir  filed  a  bill,  impugning  the 
validity  of  a  will,  on  the  ground  of  undue  infiuence, 
fraud,  &c.  practised  on  the  testatof  by  a  female  de- 
fendant, in  whose  favour  the  will  was  made.  The 
bill  stated,  that  the  defendant  cohabited  with  the 
testator,  a  married  man,  &c.,  and  that  she  was  dis- 
covered to  have  been  engaged  in  a  criminal  con- 
nexion with  him ;  and  it  contained  interrogatories 
founded  on  these  passages : — Held,  that  these  state- 
ments and  interrogatories  were  not  scandalous  or  im- 
pertinent Evana  v.  Owen^  5  Law  J.  Rep.  (n.8.)  Ch. 
74;  2M.&K.382;  s.c.^ii<m.  1  M.  &Cr.78. 

3.  CRIMINAL. 

A  prisoner  who  has  pleaded  guilty  to  a  charge  of 
larceny,  and  upon  whom  sentence  has  been  passed, 
cannot  afterwards  be  allowed  to  retract  his  plea  and 
Dlead  not  guilty.  Regina  v.  Sell,  9  C.  &  P.  346. 
[Common  Seijeant] 
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POISON  IMO^POOR. 


POISONING. 

An  indictment  for  causing  poison  to  be  tJiken  by 
A  B,  with  intent  to  murder  A  B,  is  not  sustained 
by  evidence  shewing  that  the  poison,  although  taken 
by  A  B,  was  intended  for  another  person.  Regima 
T.  Ryan,  2  M.  &  K  21S. 

A  prisoner  was  indicted  for  the  murder  of  her 
infant  child  by  poison.  It  appeared  that  she  pur- 
chased a  bottle  of  laudanum,  and  directed  the  per- 
son who  had  the  care  of  the  child,  to  give  it  a  tea- 
spoonful  every  night  That  person  did  not  do  so, 
but  put  the  bottle  on  the  mantel-piece,  where  another 
little  child  found  it,  and  gave  part  of  the  contents  to 
the  prisoner's  child,  who  soon  after  died: — Held, 
that  the  administering  of  the  laudanum  by  the  child 
was,  under  all  the  circumstances  of  the  case,  as 
much  in  point  of  law  an  administering  by  the  pri- 
soner, as  if  she  had  actually  administered  it  herself, 
with  her  own  hand.   Begina  v.  Michael,  9  C.  &  P.  358. 


POLICE. 


Police  and  Police  Courts  in  the  metropolis  im- 
proved and  regulated  by  2  &  3  Vict  cc  47  and  71 ; 
17  Law  J.  SUt  App.  1  and  12. 


POOR. 


[See  Chubchwardxhs  axu  OvsitsBBBa — Rate, 
Poor-rate    Skssiohj,  AppeaL] 


(A)  Rbluf  ahd  Kahaobmbxt. 

(B)  Settlembht. 
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By  Birth  and  Parentage, 
By  Hiring  astd  Service. 
(n  Hiring  Generally . 

i2)  CcndUUmal  and  ExeepHm 
3)  Hiring  or  Apprenticeship, 
(4)  Service, 
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(1)  Indenture, 
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l^me  for  repayment  of  loans  under  4  &  5  WilL  4, 
c.  76,  extended  by  «  ft  7  WUL  4,  c  107 ;  15  Law 
J.  Sut  247.  And  that  aot  amended  by  1  Vict  c.  25; 
16  Law /.Stat  40. 

Act  of  3  &  4  Will  4,  c.  40,  as  to  Scottish  and 
Irish  poor  in  England,  amended  by  7  Will.  4,  c  10  ; 
15  Law  J.  Stat  9. 

1  ft  2  Vict  c.  56,  (Ireland,)  amended  by  2  Viet 
e.  1 ;  17  Law  J.  Stat  1. 

The  Relief  of  the  Poor  in  Ireland  provided  for  by 
2  Vict  c  56 ;  15  Law  J.  Stat  95. 


Orders  for  support  of  baatavd 
certain  eases,  be  made  in  Petty  ~ 
C.85;  17LawJ.StatApp.23. 

Removal  of  Scotch  and  Irish 
27;  11  Law  J.  Stat  27. 


k^l 


2ft 


poMftxn,  3  Viet  c. 


(A)  Relief  asd  1£aea6Emext. 
[See  PooB-LAW  Commissi 


1 

An  order  of  maintenance  recited  that,  upon  ap- 
plication of  the  churchwardens  and  uneiaeus  of  its 
parish  of  M,  in  the  county  of  K,  to  have  an  order 
made  upon  one  T  G,  of  the  parish  of  M,  in  the 
county  of  K,  for  maintenance  of  his  father;  the  said 
T  G  had  been  summoned  and  had  appeared;  and  it 
stated,  that  the  Justices  having  heard  the  paiticii 
adjudicated  as  to  the  inability  of  the  &ther,  and  the 
competency  of  the  said  T  G,  and  ordered  liie  said 
T  G  to  pay  a  weekly  sum : — Held,  by  Patteson,  J. 
and  Coleridge,  J.,  that  the  order  was  good,  that  the 
worda,  "  efthe  parish  rf  M,'"  implied  diat  the  party 
was  dwelling  therein,  and  that  the  Jostiees  adopted 
that  description  in  their  order,  so  as  to  be  undeniosd 
as  having  adjudicated  thereon — (Littledale  J.  dM" 
tante),  Regina  v.  Take  or  Kent  (Justices),  7  Law  J. 
Rep.  (N.8.)  M.C.  74;  8  Ad.  ft  £.  227 ;  3  N.  ft  P.  321 

Two  Justices  made  an  order  of  affiliation,  direct, 
log  the  putative  father  to  pay  a  weekly  snm,  and 
they  also  signed  by  mistake  another  order,  diRCtiir 
the  mother  to  pay  that  sum.  Which  was  signed 
first,  did  not  appear.  They  were  deliveied  to  the 
parish  officers,  who  kept  the  former,  and  seffwi  the 
latter  on  the  &ther,  who  was  told  at  the  time,  that 
he  was  to  pay  the  weekly  sum.  He  suboequendy 
refused  to  pay  the  axiears,  on  the  ground  of  the  in- 
correctness of  the  order  served  on  him,  when  the 
parish  officers  served  a  copy  of  the  correct  order 
upon  him.  Refusing  still  to  pay  the  arrears, — Held, 
that  a  Justice  of  the  Peace  was  justified  in  commit- 
ting him  to  prison,  under  the  18  Eiiz.  c.  3.  ffiOtins 
V.  Hemsworth,  7  Law  J.  Rep.  (h.s.)  M.C.  28;  7  Ad.  ft 
£.807;  3  N.  ft  P.  55. 

(B)  Settlement. 
(a)  By  Birth  and  Parentage, 

A  bastard,  under  the  age  of  nurture,  bom  befoe 
the  passing  of  the  4  ft  5  WilL  4,  c  76,  was  livi^ 
in  a  parish  where  it  was  not  bom,  separate  from  ito 
mother,  when  the  latter  mairied,  and  after  marriage 
resided  in  another  parish : — Held,  that  not  having 
been  taken  to  the  home  of  ita  mother's  husband,  it 
was  properly  removed  to  the  place  of  ita  birth.  Re- 
gina v.  Wendnm  {Inhabitants),  7  Law  J.  Rep.(N.a.) 
M.C.22;  7Ad.&£.819;  3N.&P.62. 

Where  the  direct  question  in  issue  ia,  whether 
there  has  been  access  or  non-access  between  hus- 
band and  wife,  neither  the  husband  nor  wife  is  a 
competent  witness  to  give  direct  proof  of  that  fact; 
nor  ean  they  be  allowed  to  prove  facta,  the  neeessaiy 
consequence  of  which  is  to  shew  that  there  oould  he 
no  access. 

Thus,  where,  in  a  settlement  case,  the  teKfanu 
denta  proved  the  birth  of  the  pauper,  twenty-five 
yeara  before,  in  the  appellant  parish,  and  the  appel- 
lanto  called  the  father  of  the  pauper  to  prove  his 
marriage  with  her  mother,  before  the  pauper  was 
bom,  and  to  prove  a  subsequent  settlement  gained 
by  him  in  a  uiffd  pari^;  andoncroaa-examination 
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he  was  asked  questions,  with  the  arowed  object  of 
shewing  an  impossibility  of  access  to  his  wife  for 
five  years  previous  to  the  birth  of  the  pauper,  and 
the  Sessions  admitted  that  evidence,  and  found,  that, 
except  for  such  evidence,  they  had  not  sufficient 
ground  to  find  non-access ; — it  was  held,  that  the 
Sessions  were  not  justified  in  admitting  such  evi- 
dence as  proof  of  the  fact  of  non-access.  Rex  v. 
Sourton  (InhabitanU),  5  Law  J.  Rep.  (n.s.)  M.C.  100  ; 
5Ad.&£.180;  6N.&M.d75. 

(6)  By  Hiring  and  Service. 
(1)  Hiring  generally. 

Under  the  statute  3  W.  &  M.  c.  11,  s.  7,  two  hir- 
ings  for  two  succeeding  half-years  respectively, 
both  made  before  the  commencement  of  the  service 
under  either,  constitute  a  good  yearly  hiring.  Re- 
gitta  y.  Ravenstonedale  (I»kahitants)t  9  Law  J.  Rep, 
(N.8.)M.C.76;  12  Ad.  &E.  73;  3P.&D.-W9. 

The  keeper  of  the  Winchester  bridewell  had  the 
power  of  appointment  of  turnkeys,  subject  to  the 
approbation  and  confirmation  of  the  magistrates, 
^e  salary  was  paid  by  the  treasurer  of  the  county, 
but  in  all  other  respects  the  turnkeys  were  imder 
the  immediate  orders  of  the  keeper,  and  the  latter 
had  the  power  of  suspending  a  turnkey  from  his 
office,  but  could  not  appoint  another  in  his  stead, 
until  an  inquiry  had  been  instituted  by  the  visiting 
Justices :  the  keeper  had  also  power  of  dismissing  a 
turnkey  for  drunkenness : — Held,  that  a  turnkey  so 
appointed,  and  having  remained  in  his  office  for  a 
year,  gained  no  settlement  by  hiring  and  service. 
Hex  T.  Sparsholt  (Inhabiiants)^  5  Law  J.  Rep.  (n.s.) 
M.C.  47;  4Ad.&£.491;  6N.&M.8. 

(2)  Conditional  and  Exceptive  Hiring. 

A  pauper  was  hired,  with  others,  under  a  con- 
.  tract,  to  hew,  work,  fiU,  and  drive  coals,  and  to  do 
euch  other  work  at  they  eliould  be  required  and  directed 
to  do  by  tlte  owners  qf  tfte  mine,  at  the  respective 
prices,  and  on  the  following  amongst  other  terms 
and  conditions :  that  the  parties  hired  should,  ex- 
cept when  prevented  by  sickness  or  other  sufficient 
or  unavoidable  cause,  do  and  perform  a  full  day's 
work  OH  each  and  every  working  day,  except  a  single 
shift  on  the  pay  Saturdays,  or  such  quantity  of  work 
as  should  be  deemed  fairly  equal  to  a  day's  work, 
and  should  not  leave  their  work  until  such  day's 
quantity  of  work  was  fully  performed  or  finished  to 
the  extent  of  each  man's  ability,  and  in  default 
thereof,  forfeit  2s.  6d.  And  it  was  agreed,  that 
every  hewer,  putter,  or  driver,  or  other  workman, 
should  be  paid  his  respective  earnings  or  wages 
every  fourteen  days,  subject  nevertheless  to  such 
deductions  as  were  therein  mentioned : — Held,  that 
the  contract  to  hew,  work,  fill  in,  and  drive  coals, 
and  to  do  such  other  work  as  should  be  necessary 
for  the  carrying  on  of  the  colliery,  and  as  they 
should  be  required  and  directed  to  do  by  the  own- 
ers, must  be  taken  to  mean,  to  do  what  should  be 
deemed  necessary  under  the  terms  subsequently  set 
forth :  that  it  was  therefore  an  exceptive  contract  of 
hiring.  It  was  a  contract  to  work  for  eleven  out  of 
the  fourteen  days,  the  Sundays  and  pay  Saturdays, 
when  single  shift,  being  days  on  which  the  relation 
of  master  and  servant  did  not  exist  between  the  par- 
ties. Rex  V.  Cowpen  (Inhabitants),  5  Law  J.  R«p. 
(n.s.)  M.C.  125 ;  5  Ad.  &  E.  833 ;  6  N.  &  M.  559. 

DiQEBT,  1835—1840. 


(3)  Hiring  or  Apprenticeship. 

Where  a  contract  is  in  itself  ambiguous,  it  is  a 
question  for  the  Sessions  to  determine,  whether  it 
was  a  contract  of  hiring,  or  a  contract  of  apprentice- 
ship. 

And  where  the  facts  are  such  as  to  warrant  the 
Sessions  in  finding  that  it  was  a  defective  contract 
of  apprenticeship,  the  Court  will  not  determine,  upon 
the  facts,  whether  they  should  have  drawn  the  same 
conclusion. 

The  question  for  the  Sessions  to  consider  is,  whe- 
ther the  object  of  the  parties  to  the  contract  was, 
the  one  to  teach  and  the  other  to  learn ;  and  if  they 
think  that  it  was,  they  should  find  the  contract  to 
be  a  contract  of  apprenticeship. 

But  it  is  not  necessary  tliat  the  precise  words,  to 
teach  or  to  learn,  should  occur  in  the  agreement,  to 
constitute  it  a  contract  of  apprenticeship. 

A  pauper's  mother  applied  to  W,  a  carpet  weaver, 
to  take  him  into  his  employment.  W  agreed  with 
her  to  take  the  pauper  for  two  years  on  trial,  after 
which,  if  W  and  pauper  agreed,  he  was  to  be  appren- 
ticed to  W.  He  was  to  have  board,  lodging,  and 
washing,  but  no  stated  wages,  and  he  was  "to 
draw."  Every  carpet  weaver  is  at  first  taught 
**  drawing."  The  pauper  served  above  a  year  under 
this  contract,  in  the  borough  of  K.  These  facts  be- 
ing proved  on  appeal  against  an  order  removing  the 
pauper  to  K,  the  chairman  put  it  to  the  Sessions, 
whether  there  had  been  a  hiring  and  service,  or  a 
service  under  an  imperfect  contract  of  apprentice- 
ship. They  found  the  latter,  but  sent  a  case  for  the 
opinion  of  the  King's  Bench,  stating  the  facts  as 
above: — Held,  that  the  Court  might,  under  these 
circumstances,  review  the  judgment  of  the  Sessions ; 
but  that  there  being  grounds  for  the  finding,  the 
judgment  ought  not  to  be  disturbed. 

And  semble,  that  the  finding  was  right,  inasmuch 
as  it  might  be  collected  from  the  case,  that  the  ob- 
ject of  the  parties  was  learning  and  leaching.  Rex 
V.  Great  Wislrford  (Inhabitants),  5  Law  J.  Rep.  (n.s.) 
M.C.  25 ;  4  Ad.  &  E.  216 ;  5  N.  &  M.  540. 

Where  a  master,  on  an  application  to  take  an 
apprentice,  said  he  would  not  take  any  more  ap- 
prentices unless  they  were  agreeable  to  do  other 
work  as  well  /  and  it  was  agreed  that  the  pauper 
should  live  with  the  master,  to  learn  the  business 
of  a  carpenter,  and  to  do  any  other  work  he  required 
him  to  do,  and  the  master  was  to  pay  wages : — Held, 
that  this  constituted  a  defective  contract  of  appren- 
ticeship, and  not  a  contract  of  hiring  and  service. 

But,  per  Coleridge,  J.«  the  chairman  should  have 
taken  the  opinion  of  the  Sessions,  whether  there  had 
been  an  imperfect  contract  of  apprenticeship  ;  and, 
if  the  Sessions  had  found  the  facts  of  a  hiring  and 
service,  the  Court  would  not  have  disturbed  their 
finding.  Rex  v.  Ightham  (Inhabitants),  5  Law  J. 
R€p.(N.8.)M.C.105;  4Ad.&E.937;  6N.&M.320. 

The  Sessions  sent  up  a  case  to  the  Court  of 
King's  Bench,  which  found  certain  facts,  and  set 
out  the  following  written  agreement :  **  Memoran- 
dum, that  the  undersigned  R  L  agrees  on  behalf  of 
his  son  R  L,  that  he  shall  serve  R  M,  of  &c.,  in  his 
business  of  a  wheelwright,  from  this  time  to  the 
27th  of  May  1830;  the  said  R  M  paying,  at  the 
expiration  of  the  said  term,  51.  to  the  said  R  L  the 
younger ;  R  L  to  find  his  son  clothes,  washing,  and 
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all  other  necessariet,  and  R  M  meat,  drink,  and 
lodging;"  iuid  the  case  stated  that  the  respondents 
proposed  to  give  in  evidence,  conversations  between 
the  parties  before  and  at  the  time  of  signing  the 
agreement,  and  also  an  indorsement  on  the  paper 
on  which  the  agreement  was  written,  which  evi- 
dence was  rejected ;  and  it  concluded  by  submitting 
to  the  Court,  as  a  distinct  question,  whether  the 
agreement  was  an  agreement  of  hiring  and  service, 
but  not  submitting  any  question  as  to  the  admissi- 
bility of  the  evidence : — ^Held,  first,  that  this  agree- 
ment was  a  contract  of  hiring  and  service ;  secondly, 
that  the  purport  of  the  conversations  not  appearing, 
and  no  question  being  submitted  thereon,  the  Court 
eould  not  say  that  the  evidence  was  improperly  re- 
jected, nor  would  they  send  the  case  down  to  be 
re-stated.  IUjc  v.  BUlinghay  (Inhabitants),  6  Law  J. 
Rep.  (N.f.)  ALC.  38 ;  5  Ad.  &  £.  676 ;  1 N.  &  P.  149. 

(4)  Service. 

A  pauper,  who  had  served  from  June  1833  to 
Michaelmas,  under  monthly  hirings,  was  hired  at 
Michaelmas  for  a  year,  and  served  the  whole  period. 
The  4  &  5  Will.  4,  c.  76,  was  passed  on  the  14th  of 
August  1834: — Held,  that  though  a  settlement 
would  have  been  gained  previous  to  that  act  by  such 
service,  it  was  defeated  by  the  6jth  section ;  the 
contract  for  the  year's  hiring  not  having  been  com- 
pleted at  the  time  of  the  passing  of  the  act  Rex  v. 
mtUnden  (Inhabitants),  6  Law  J.  Rep.  (n.8.)  M.C. 
77;  6Ad-&K.296;  1N.&P.448. 

A  engaged  to  serve  B,  as  a  newspaper  reporter, 
ibr  one  whole  year  from  a  certain  day,  and  so  from 
vear  to  year,  reckoning  each  year  from  that  day,  as 
long  as  thev  should  respectively  please,  at  a  weekly 
salary : — Held,  that  the  service  could  only  be  deter- 
mined by  a  notice  terminating  with  the  current  year 
of  the  hiring ;  and  therefore,  that  a  notice  alleged 
to  be  usual  and  reat&nable,  given  in  the  middle  of  a 
year,  was  insufficient  Williams  v.  Bym,  6  Law  J. 
Rep.  (K.S.)  K.B.  239;  7  Ad.  &£.  177;  2  N.&  P.  139. 

(e)  By  Apprenticeship, 

(1)  Indenture. 

Although  it  may  be  essential  to  the  validity  of  an 
order  of  Justices,  under  56  Geo.  3,  c.  139,  s.  2,  that 
notice  should  have  been  given  to  the  overseers  of 
the  parish,  in  which  a  child  is  intended  to  serve  its 
apprenticeship;  yet,  where  an  indenture  has  been 
allowed  by  the  Justices,  it  is  to  be  presumed,  that 
such  notice  had  been  given  before  the  allowance  of 
the  indenture,  and  it  is  not  necessary  for  the  party 
relying  upon  the  indenture  at  the  sessions,  to  prove 
such  notice  to  have  been  given.  Rex  v.  Whiston 
(Inhabitants),  5  Law  J.  Rep.  (n.s.)  M.C.  67;  4  Ad.  & 
E.  607  ;  6  N.  &  M.  65. 

Under  stot  56  Geo.  3,  c.  139,  s.  2,  and  stat  3  &  4 
Will.  4,  c.  63,  s.  1,  where  a  district  has  Justices  of  its 
own,  not  exercising  jurisdiction  in  tlio  rest  of  the 
county,  and  the  county  Justices  have  a  concurrent 
jurisdiction  with  them  within  the  district,  an  inden- 
ture, binding  a  parish  apprentice  by  tlie  officers  of 
tlic  district,  to  serve  in  the  county,  without  the  dis- 
trict, may  be  allowed,  and  the  order  made,  by  two 
Justices  of  the  county. 

On  an  appeal  respecting  a  settlement  under  such 
ind»-iiture,  if  the  indenture  and  allowance  do  not 


mention  tlut  notiee  to  the  offioen  of  the  pariah, 
where  the  apprenticeship  is  to  be  served,  was  proved 
or  admitted  before  the  Justioes  at  the  time  of  allow- 
ing and  executing  tiie  indenture,  and  no  evidence  be 
given  either  to  prove  or  disprove  the  fact,  the  pre- 
sumption is,  that  such  notice  was  proved  or  admitteiL 
JUx  V.  Witney  (ItUiabitamts),  5  Law  J.  Rep.  (jea) 
M.C.97;  5Ad.&£.191:  6N.&M.5d2. 

The  trustees  of  a  public  charity  bound  out  an 
apprentice  to  one  R,  for  the  consideration  of  KM.,  to 
be  paid  by  them  to  R,  and  a  receipt  was  indorsed  on 
the  indenture  for  lOL,  **  thfi  full  consideration  money 
within  mentioned."  The  apprentice's  grandfather 
had  previously  agreed  with  R  to  pay  a  premium  of 
25/.,  if  she  would  take  his  granddaughter  as  an  ^- 
prentice.  After  the  execution  of  the  above  indentnnv 
the  apprentice's  grandfather  paid  to  R  15/.  to  make 
up  the  amount  which  he  had  agreed  to  pay.  The 
trustees  were  entirely  ignorant  <^  this  contract: — 
Held,  that  the  indenture  was  void  by  the  statute 
8  Ann.  c.  9,  s.  39,  the  full  smn  received,  &c.  not  beiqg 
inserted  in  the  indenture,  within  the  meaning  of  that 
statute.  Rex  v.  Amersham  (Inhabitants),  5  Law  J.  Rep. 
(n.s.)  M.C.  49 ;  4  Ad.  &  £.  508 ;  6  N.  &  M.  1 2. 

By  Stat  8  Ann.  c.  9,  s.  35,  it  is  enacted—'*  That 
the  full  sum  or  sums  of  money  received,  &c  shall 
be  truly  inserted  and  written  in  words  at  length,  in 
some  indenture,  &c,  which  shall  contun  the  cove- 
nants, &c.  and  shall  bear  date  upon  the  day  of  the 
signing,  sealing,  or  other  execution  of  the  same ;" 
affixing  a  penal^  on  the  master  if  the  sum  shall  not 
be  truly  inserted.  By  the  39th  section  of  the  same 
statute,  it  is  enacted — "That  all  indentures,  &c. 
wherein  shall  not  be  inserted  the  full  sum  or  sums 
of  money  received,  or  whereupon  the  duties  payable 
upon  that  act  should  not  be  duly  paid,  &c.,  shall  be 
void."  By  the  5  Geo.  3,  c.  46,  all  printed  indentures 
are  required  to  have  notices  printed  under  than,  con- 
taining, amongst  others,  this  direction — "  The  inden- 
ture, &C.  must  bear  date  the  day  it  is  executed  ,*' — 
Held,  that  the  fact  of  the  instrument  bearing  a  date 
anterior  to  the  day  on  which  the  indenture  was  exe- 
cuted did  not  avoid  the  indenture,  so  as  to  prevent 
the  apprentice  from  gaining  a  settlement  by  serrice 
under  it  Rex  v.  Harrington  (Inhabitants),  5  Law  J. 
Rep.  (n.s.)  M.C.  83;  4  Ad.  &£.  618;  6  N.  &  M.  165. 

A  father  and  son  executed  an  Indenture,  by  which 
the  son  was  bound  apprentice  to  the  father  for  seven 
years,  antedating  the  instrument  two  years.  The 
Sessions  found  that  this  was  done  fraudulently,  for 
the  purpose  of  evading  the  5  £liz.  c.  4.  The  Court 
held  the  Sessions  warranted  in  coming  to  this  con- 
clusion, and  that  no  settlement  was  gained  imder 
such  apprenticeship,  although  the  parish  insisting 
on  the  settlement  was  no  party  to  the  fraud.  Regina 
V.  Barnuton  (Inhabitants)^  7  Law  J.  Rep.  (n.s.)  M.C. 
81;  7Ad.&£.858;  3K.&P.  167. 

(2)  Assignment. 

A  pauper  was  bound  as  a  parish  apprentice  to  ene 
P  in  1814,  and  lived  with  him  to  August  1816;  P 
then  failed,  and  having  no  means  of  employing  die 
apprentice,  the  latter  expressed  a  wish  to  go  and 
endeavour  to  procure  work  in  the  same  trade,  and 
mentioned  Maidstone  as  a  place  where  it  was  likely 
to  be  procured ;  P  consented,  but  said, "  if  the  pauper 
got  work,  he  (P)  should  expect  to  be  allowed  a  tnfle 
out  of  his  wages;"  to  this  the  pauper  assented.    In 
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KoTenaberor  December  in  the  same  year,  P  hearing 
that  the  paaper  was  working  with  one  Peters,  at 
Maidatone,  called  on  the  pauper  and  asked  him  for 
a  portion  of  his  wages ;  hut  which,  as  they  were 
barely  sufficient  for  the  pauper's  own  support,  he 
did  not  obtain.  The  pauper  had  worked  and  resided 
upwards  of  forty  days  in  Maidstone,  before  the  1st 
of  October  1816,  when  the  statute  56  Geo.  3,  c.  139, 
came  into  operation: — Held,  that  the  subsequent 
assent  of  the  first  master  to  the  service  of  the  pauper 
with  Peters  could  not  have  relation  back  to  the  com- 
mencement of  the  service ;  that,  therefore,  no  settle- 
ment was  gained  on  the  1st  of  October  1816;  and 
as  the  ground  upon  which  a  settlement  was  obtained 
by  service  with  the  second  master,  with  the  assent  of 
the  first,  was,  that  it  operated  as  a  parol  assignment 
of  the  apprentice,  and  the  sertice  might  therefore  be 
considered  a  service  under  the  indenture,  and  the 
statute  56  Oeo.  8,  c.  189,  s.  9,  rendered  any  such  parol 
assignment  of  a  parish  apprentice  altogether  invalid, 
no  settlement  could  be  gained  by  service  with  Peters 
subsequent  to  the  time  when  the  first  master  gave 
his  assent  to  the  particular  service,  that  being  after 
the  act  came  into  operation.  Rex  v.  Maidstone  {Jnha* 
HtmU),  S  Law  J.  Ilep.  (v.s.)  M.C.  119;  5  Ad.  &  £. 
326;  6N.&M.545. 

Where  a  parish  apprentice,  named  Elizabeth 
Matthews,  was  assigned  by  her  master  Thomas  Mel- 
huish,  and  an  acceptance  by  her  new  master, "  of  the 
said  EliKabeth  Melhuish,"  was  indorsed  on  the  as- 
signment, pursuant  to  the  82  Geo.  8,  c.  57 : — Held, 
that  it  sufficiently  appeared,  that  this  was  an  accept- 
ance of  the  same  apprentice. 

The  provisions  in  stat  56  Geo.  8,  c.  139,  s.  2,  which 
require  that,  on  the  binding  of  a  parish  apprentice 
into  a  new  parish,  notice  of  the  indenture  shall  be 
given  to  the  officers  of  such  parish,  do  not  extend  to 
an  astignment.  Rex  v.  Rxmimter  {Inhabitants) ^  6  Law 
J.  Rep.  (K.8.)  M.C.  82 ;  6  Ad.  &  £.  598 ;  1  N.  &  P. 
608. 

(8)  Service  and  Residence. 

Where  there  has  been  a  binding  by  indenture,  and 
a  residence  with  the  master,  a  settlement  is  gained ; 
although  it  be  expressly  found,  that  the  apprentice 
never  served  the  master,  at  his  tiitde,  nor  was  in- 
structed, during  the  apprenticeship.  Reginav,  Burs^ 
ten  {Inhabitants)  y  9  Law  J.  Rep.  (N.8.)  M.C.  I;  II 
Ad.  &  E.  52 ;  8  P.  &  D.  88. 

Where  an  apprentice  serves  a  second  master,  with 
the  express  consentof  his  first  master,  under  such  cir- 
cumstances as  shew  that  the  service  is  in  furtherance 
of  the  covenants  of  the  indenture,  he  will  gain  a 
settlement  by  such  service,  though  the  second  master 
does  not  know  that  he  is  an  apprentice.  Rex  v.  Sand' 
hurst  {InkaHknUs),  6  Law  J.  Rep.  (m.s.)  M.C.  57 ;  6 
Ad.&£.180;  1  N.&P.296. 

An  indenture  of  apprenticeship  was  made  in  New- 
foundland, by  an  English  sailor,  who  thereby  agreed 
to  serve  on  board  his  master's  ship : — Held,  that  a 
settlement  was  gained  by  a  service  and  inhabitancy 
in  England  for  forty  days  under  that  indenture. 

Held  also,  that  the  party  relying  on  the  indenture, 
was  not  bound  to  prove  that  it  was  valid  by  the  law 
of  Newfoundland.  Rex  v.  Clcsworth  {Inhabitants) ^  6 
Law  J.  Rep.  (n.8.)  M.C.  71 ;  6  Ad.  &  E.  286 ;  1  N. 
&  P.  487. 

A  pauper  was  bound  as  a  parish  apprentise  to 


a  tailor,  residing  in  the  parish  of  A,  who,  four  years 
after  the  apprenticeship  commenced,  agreed  with  a 
draper  residing  in  W,  that  the  pauper  should  do 
tailor's  work  for  him,  the  draper  paying  the  master 
6s.  a- week  for  the  pauper's  earnings.  In  con- 
sequence of  this  agreement,  the  pauper  went  to 
work  for  the  draper  in  W,  and  continued  to  work 
and  inhabit  there  for  several  years,  until  the  time 
of  the  order  of  removal,  except  that  on  one  occa- 
sion he  returned  to  A  for  ten  days,  to  work  for 
his  original  master  on  his  demand: — Held,  that  this 
was  a  "putting  away"  of  the  apprentice  within  the 
66  Geo.  8,  c.  S§t  s.  9 ;  and,  having  taken  place  with- 
out any  consent  of  Justices,  that  the  apprentice 
gained  no  settlement  in  W.  Regina  v.  Wainjteet^  AU 
Saints  {Inhabitants),  9  Law  J.  Rep.  (n.b.)  M.C.  8 1 ;  1 1 
Ad.&E.656;  8P.&D.72. 

A  pauper,  having  been  bound  by  indenture  to  a 
carpenter,  met  with  an  accident,  and  became  unable 
to  work ;  he  was  in  consequence  taken  home  to  his 
fiither's  parish  by  his  master,  for  the  benefit  of  a  sur- 
geon's attendance,  whom  the  master  promised  to  pay, 
but  did  not ;  and  the  pauper  slept  at  his  father's  for 
more  than  forty  days,  at  the  end  of  which  time  the  in- 
denture was  cancelled.  During  this  time  the  master 
called  upon  the  pauper,  and  asked  him  to  carry  out 
and  sell  lottery  tickets,  on  which  he  was  to  receive 
Is.  a  ticket,  the  prizes  being  articles  manufactured 
by  the  master  in  his  trade : — Held,  that  such  ser- 
vice was  connected  with  the  apprenticeship,  and  that 
therefore  a  settlement  was  gained  by  the  forty  days 
residence  in  the  father's  parish,  though  the  selling 
the  lottery  tickets  might  be  an  illegal  employment. 
Regina  v.  Somerby  {Inhabitants) ,  9  Ad.  &  K  810 ;  1 
P.  &  D.  180. 

{d)  By  renting  a  Tenement. 

(1)  In  generaL 

A  party  took  a  house,  buildings,  and  land  for  a 
year  at  10^,  the  landlord  discharging  all  taxes  and 
payments ;  occupied  for  a  year,  and  paid  that  rent : — 
Held,  that  he  gained  a  settlement,  though  the  land- 
lord paid  65.  for  tithes  due  in  respect  of  these  pre- 
mises. Reginay.  St.  John's,  Bedwardine  {Inhabitants), 
7  Law  J.  Rep.  (n.s.)  M.C.  64 ;  8  Ad.  &E.  192;  8N. 
&  P.  302. 

From  the  year  1811,  the  pauper  occupied  a  cottage 
and  ferry  in  the  appellant  parish  for  eight  years,  at 
the  annual  rent  of  9/.  10*.  He  also  had  for  the  pur- 
poses of  the  ferry,  the  use  of  a  boat  and  line,  the 
value  of  which  was  not  found  by  the  Sessions.  He 
moreover  occupied  in  the  same  parish,  during  one 
of  these  years,  a  garden,  for  which  he  paid  lOs. : — 
Held,  that  he  gained  a  settlement  under  the  stat. 
13  &  14  Car.  2,  c.  12.  Reginay.  Fladbury  {Inhabit 
tofffo),8LawJ.Rep.(N.B.)M.C.88;  10Ad.&E.706; 
2P.&D.47L 

(2)   Whal  a  n^ffident  Tenement. 

An  upper  granary  forming  an  entire  floor  over 
another  granary,  in  a  yard  belonging  to  a  dwelling- 
house,  both  granaries  adjoining  to  and  under  the 
same  roof  with  a  stable,  but  detached  from  the  dwell- 
ing-house : — Held,  not  to  be  a  separate  and  distinct 
biulding,  within  the  59  Geo.  3,  c.  50,  though  there 
was  no  internal  communication  from  one  granary  to 
the  other,  nor  between  the  granary  and  the  stable, 
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bnt  the  only  means  of  accen  waa  by  a  moTeable 
ladder  from  the  yard. 

So  also  a  granary  forming  an  entire  floor  over  a 
stable,  without  any  internal  communication  between 
them,  and  the  access  being  by  means  of  a  moveable 
ladder  from  the  outside : — Held,  not  to  be  a  separate 
and  distinct  building.  Bsx  t.  Henlep-upon^  Thames 
{inhabitants),  6  Law  J.  Rep.  (n.s.)  M.C.  76  ;  6  Ad. 
&E.294;  1N.&P.445. 

A  house  was  divided  into  different  tenements, 
rented  of  the  owner  by  distinct  tenants,  and  having 
a  separate  entrance  from  the  outside.  The  occupier 
of  the  middle  floor,  after  entering  at  the  outer 
entrance,  could  get  to  all  the  rooms  on  his  floor  by 
internal  communication,  and  without  interfering 
with  the  other  entrances,  with  the  exception  of  one 
room,  which  he  could  only  get  at  by  crossing  the 
passage  entrance  to  the  third  floor,  or  entering  at  the 
outer  door  of  the  third  floor: — ^Held,  that  this  was 
a  separate  and  distinct  dwelling-house,  within  the 
meaning  of  the  6  Gea  4,  c.  57.  Rsx  v.  Usworth^  5 
Law  J.  Rep.  (n.s.)  M.C.  189;  5  Ad.  &  £.  261 ;  6  N.& 
M.811. 

(3)  Occupation, 

[See  Rej[  v.  Pakefield,  post  (4).] 

Where  a  pauper  rented  a  house  of  sufficient 
value  to  gain  a  settlement,  paid  the  rent,  and  fur- 
nished the  whole  house,  but  was  in  the  habit  of  let- 
ting out  a  bed  for  the  night  to  labouring  people,  to 
sleep  in  some  of  the  rooms : — Held,  that  the  latter 
fact  did  not  prevent  his  being  in  the  actual  occupa- 
tion, within  the  meaning  of  we  1  WilL  4,  c.  18.  Rex 
V.  St.  Giles  in  the  Fields  (Inhabitants),  5  Law  J.  Rep. 
(n.s.)M.C.51;  4Ad.&£.495;  6N.&M.5. 

After  the  passing  of  the  1  WilL  4,  c  18,  a  pauper 
hired  two  separate  dwelling-houses  under  the  same 
roof,  tc^ether  with  three  acres  of  land,  at  an  entire 
rent  of  14^  a  year.  He  occupied  one  bouse  and  the 
land,  and  underlet  the  other  house  for  41  a  year : — 
Held,  that  he  did  not  gain  a  settlemoit  by  renting 
a  tenement,  as  he  did  not  exclusively  occupy  the 
whole  subject-matter  of  the  taking.  Rex  v.  Balsall 
or  Berkswell  {Inhabitants),  6  Law  J.  Rep.  (n.s.)  M.C. 
U;  6Ad.&£.282;  lN.&P.4d2. 

A  case  stated,  that  the  pauper  in  1817,  was  en- 
gaged by  a  master  to  take  care  of  his  stock  on  cer- 
tain marshes.  It  was  agreed  that  he  should  receive 
\2s,  n.  week  wages,  the  keep  of  one  cow,  four  sheep, 
and  two  pigs  on  the  marshes,  and  should  occupy 
rent-free  a  house  situate  there,  which  had  always 
been  appropriated  to  the  person  who  looked  after  the 
stock.  The  pauper  was  to  go  into  the  house  at 
Michaelmas ;  and  at  the  time  when  he  commenced 
taking  care  of  the  stock,  it  was  stipulated  that  he 
should  not  be  obliged  to  leave  the  house,  unless  he 
had  notice  to  quit  at  Michaelmas.  He  took  charge  of 
the  stock,  and  had  possession  of  the  house  for  nine 
years,  and  during  that  time  had  no  other  employ- 
ment than  the  taking  care  of  this  stock.  The  Ses- 
sions having  found,  that  the  occupation  by  him  was 
in  the  character  of  servant,  and  not  as  tenant,  the 
Court  refused  to  set  aside  that  flnding.  Rex  v.  Snaps 
{Inhahitauis),  6  Law  J.  Rep.(N.8.)  M.C.  83;  6  Ad. 
&E.278;  1  N.&P.429. 

A  pauper  rented  a  dwelling-house  in  the  parish 
of  B  at  11,  per  annum  from  the  year  1828  to  1831 
inclusive,  and  occupied  it  for  one  whole  year  at 


the  least:  he  also  rented  and  occopied  a 
jointly  with  another  person,  in  the  nsam 
the  rent  of  16i  per  anmim,  dsrin^  ail  the 
he  rented  and  occupied  the  said  dveffing-l 
Held,  that  he  did  not  gain  a  aetdenent  under  dbe  6 
Oeo.  4,  c.  57.  Regima  v.  CoBenmsaa  (LAmhkantr},  8 
Law  J.  Rep.  (n.8.)  M.C.  57 ;  10  Ad.  &  K  270;  IP. 
&D.426. 

(4)  Payment  €f  Rent, 

A  pauper  hired  a  tenement,  finm  Mirharimas 
1832  to  Michaelmas  1883,  at  171  per  ammm.  He 
paid  half  a  year's  rent  in  Xvly,  and  ooenpied  the 
house  for  the  whole  year.  He  cantiniied  to  occupy 
the  house  until  the  6th  of  Decenber  1833,  when  he 
was  removed  by  an  order  of  removal  to  anotlier 
parish.  He  subsequently  paid  his  second  bal^ycar's 
rent,  having  returned  to  the  house  on  December 
the  8th,  and  continued  there  till  die  27th  of  Jsaamtj 
following: — Held,  that,  by  pajrment  of  that  half- 
year's  rent,  he  gained  a  settlement  subsequent  to  the 
order  of  removal,  which  was  conclusive  oidy  of  the 
place  of  settlement  at  the  time  when  it  was  made, 
and  that  it  could  not  have  theeffi»ct  of  exdngmdung 
the  contract  between  the  pauper  and  his  landlord, 
so  as  to  prevent  the  former  from  gaining  a  settlement 
by  payment  of  the  rent  afterwards.  Rex  v.  Wii- 
iovghby  { Inhabitants),  5  Law  J.  Rep.  (N.&)  M.C.  35 ; 
4Ad.&£.  143;  5N.8:M.457. 

A  pauper  rented  a  tenement,  conaistingof  a  houssc 
and  land,  for  a  year,  but  paid  no  rent  Before  the 
expiration  of  the  year,  he  conveyed  all  hia  fiuming 
implements,  stock,  crops,  and  all  other  his  personal 
estate,  to  one  T  W,  for  the  benefit  of  Ms  creditors, 
bu  t  continued  to  occupy  the  house.  T  W  sold  under 
that  deed,  and  out  of  die  proceeds  of  the  aale  paid 
the  rent  due  to  the  landlord : — Held,  that  there  was 
not  such  an  occupation  by  the  pauper  as  to  enable 
him  to  gain  a  settlement,  the  effect  of  the  deed  bttsg 
to  give  to  die  purchasers  of  the  crops,  a  concuirent, 
if  not  exclusive,  right  of  occupation. — Held,  also^ 
that  the  payment  of  the  rent  by  the  trustee,  out  of 
the  proceeds  of  the  sale,  could  not  be  considered  as 
a  payment  by  the  pauper.  Rex  v.  Pak^iM  {Inha- 
bitants), 5  Law  J.  Rep.  (n.s.)  M.C.63;  4Ad.3e£. 
612 ;  6  N.  &  M.  16. 

A  pauper's  husband  entered  into  an  agreemcBt, 
not  under  seal,  wherelnr  a  dairy  of  ten  cows  and  ten 
calves  was  let  to  him  for  a  year,  together  with  cer- 
tain land,  a  keep  and  pasture  of  other  fields,  and  a 
right  of  cutdng  browse,  at  the  appointment  of  the 
lessor,  for  the  sum  of  75^  He  entered  into  posses- 
sion under  it,  occupied  the  premises  for  a  year,  and 
paid  the  whole  rent  of  75^ : — Held,  that  the  Sessions 
might  find  what  portion  *of  that  sum  was  paid  in 
respect  of  the  lands ;  and  it  being  found  that  more 
than  lOL  was  so  paid,  that  a  setdement  was  gained; 
and  that  though  diis  agreement  purported  to  convey 
an  incorporeal  hereditament  as  weU  as  die  land,  aad 
not  being  under  seal,  was  void  for  that  purpose,  it 
was  not  void  altogether,  so  as  to  defeat  the  settlement 
The  agreement  was  stamped  with  the  sum  of 
JL  lOs.,  which  was  sufiicient  to  cover  an  agreement 
or  a  lease  under  lOOA;  held  good,  and  that  there 
was  no  necessity  for  two  stamps,  in  respect  of  the 
separate  subject-matters.  Reginav.  Hockworthff  {In- 
habitants), 7  Law  J.  Rep.  (n.s.)  M.C.  24 ;  7  Ad!  &£, 
492;  2N.&P.383. 
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(e)  By  Estate. 

Deyise  to  trustees  of  real  and  personal  estate  in 
trust  for  sale,  and  to  apply  the  proceeds  therefrom  in 
payment  of  testator's  debts  due  on  mortgage,  &c., 
and  the  residue  to  his  wife,  to  and  for  her  own  use 
and  ben^t : — Held,  that  until  sale  the  widow  took 
an  equitable  estate  in  the  residue  of  the  real  pro- 
perty, and  that  she  gained  a  settlement  by  residing 
in  the  parish  in  which  the  property  was  situate, 
althougb  the  trustees  as  such,  and  not  herself,  were 
in  the  occupation  of  the  property.  Rex  ▼.  Aslackby 
(/nAaMtante),  5LawJ.  Rep.  (n.s.)  M.C.  115;  5Ad. 
&E.200;  6N.&M.582. 

•A  pauper,  seised  in  fee  of  freehold  and  copyhold 
lands,  conTeyed  his  freehold  lands  to  trustees  for 
sale,  and  covenanted  to  surrender  his  copyhold  lands 
to  diem,  or  to  any  person  whom  they  should  ap- 
point The  trustees  were  to  pay  his  debts  with  the 
proceeds,  and  any  surplus  to  him: — Held,  that  he 
gained  a  settlement  by  residing  in  the  parish  where 
the  copyhold  lands  were  situated,  for  forty  days  after 
the  execution  of  the  covenant  Rex  v.  Ardleigh  (/n- 
hahiUnUt),  6  Law  J.  Rep.  (n.s.)  M.C.  15 1 ;  7  Ad.  &  £. 
70 ;  2  N.  &  P.  240. 

(/)  By  PaymetU  of  Rates, 

The  settlement  by  payment  of  rates  remains  un- 
touched by  the  1  Wilt  4,  c  18.  Therefore,  where  a 
pauper  rented  a  house  at  16/.  a  year,  but  underlet  a 
part,  so  that  he  could  not  gain  a  settlement  by  rent- 
ing a  tenement,  in  consequence  of  the  1  WilL  4, 
c  18,  yet,  as  he  was  rated,  and  paid  the  parochial 
rates,  for  the  house,  it  was  held,  that  he  thereby 
gained  a  settlement  Rex  v.  Sit^e  Dwnerel  (Inhabi- 
tants),  6  Law  J.  Ilep.(N.8.)M.C.55  ;  6  Ad.  &  £.808; 
1N.&P.45S. 

A  pauper  hired  a  house  after  the  passing  of  the  6 
Geo.  4,  c.  57,  at  a  yearly  rent  of  16IL,  payable  quar- 
terly, tiie  tenancy  to  be  determinable  at  a  quarter's 
notice.  At  the  end  of  the  first  quarter,  his  rentwas  re- 
daeed,  he  having  given  notice  that  he  would  quit  He 
resided  in  the  house  until  the  26tfa  of  September, 
when  he  and  his  family  removed  to  another  house, 
keeping  the  key  of  the  former,  and  leaving  some 
trifling  articles  therein  until  the  5th  of  October, 
when  his  tenancy  expired.  On  the  29th  of  Sep- 
tember a  poor-rate  was  made,  was  allowed  on  the 
1st,  and  published  on  the  9th  of  October.  This 
rate  the  pauper  had  not  pedd,  though  he  had  paid 
other  rates  made,  and  wherein  he  was  assessed, 
during  the  year: — Held,  that  he  gained  a  settle- 
ment by  payment  of  rates,  there  being  a  sufficient 
yearly  hiring,  and  occupation  for  a  year,  to  satisfy 
the  6  Geo.  4,  c.  57 ;  and  the  4  &  5  Will.  4,  c  76,  s.  66, 
which  requires  a  party  to  be  rated,  and  to  have  paid 
all  the  poor-rates,  in  respect  of  the  premises,  not 
applying  to  settlements  acquired  by  payment  of 
rates.  Regha  v.  St.  Mary,  Collender  or  Kalendar  (/ir- 
hdbitwiite),  8  Law  J.  Rep.  (n.s.)  M.C.  54 ;  9  Ad.  &  £. 
626;  1P.&D.497. 

{g)  By  serving  an  Office. 

In  the  year  1811,  the  offices  of  parish  clerk  and 
•exton  of  B  becoming  vacant,  the  rector  sent  for 
the  pauper  on  a  Sunday,  and  requested  him  to  per- 
form the  duty  of  clerk  for  that  day ;  the  pauper  did 
so ;  and  the  rector,  on  coming  out  of  the  desk,  told 


the  pauper,  '*  I  shall  app<Nnt  yon  my  regular  derk 
and  sexton,  and  to  follow  me  in  the  marriages  and 
funerals.' '  The  pauper,  upon  that,  without  anything 
further  being  said  or  done,  entered  upon  the  execution 
of  the  duties  of  the  offices,  and  continued  to  perform 
them  until  1833 : — Held,  a  sufficient  and  valid  ap- 
pointment to  the  office,  and  that  by  such  service,  uie 
pauper  grained  a  settlement  in  B.  Rex  v.  Bobbing 
{Inhabitants),  6  Law  J.  Rep.  (n.8.)  M.C.  13 ;  5  Ad.  & 
£.682;  IN.&P.166. 

Quart  — whether  by  the  canon,  it  is  neeessary 
that  the  appointment  of  a  parish  clerk  should  be 
signified  to  the  parishioners.    Ibid.  1 N.  &  P.  166. 

(C)  Removal, 

A  pau.per  residing  in  a  parish,  in  the  course  of 
his  employment  there  met  with  an  accident,  and 
in  consequence  received  relief  from  the  parish  in 
which  he  was  so  resident : — Held,  that  he  could  not 
be  considered  as  casual  poor,  but  that  he  was  a  per- 
son coming  to  settle  within  the  statute  of  Car.  2,  and 
removable  in  the  eye  of  the  law. 

Held,  also,  that  the  consequences  of  the  accident 
were  an  infirmity  within  the  statute  35  Geo.  3,  c.  101, 
so  as  to  give  power  to  the  Justices  to  make  an  order 
of  suspension,  and  to  direct  the  expenses  of  the 
pauper's  maintenance  during  the  suspension,  to  be 
paid  by  the  parish  to  which  the  pauper  was  removable. 

If  the  pauper  had  not  been  resident,  or  had  had  no 
settlement,  {e.  g.  a  foreigner,)  he  would  have  come 
within  the  description  o?  casual  poor,  and  would  not 
have  been  removable.  Rex  v.  Oldland  (Inkabitauts), 
5LawJ.Rep.(N.&)M.C.94$  4Ad.&£.929|  6N. 
8c  M.  529. 

Where  the  Sessions  found  that  the  pauper  was 
committed  to  Bury  gaol,  on  a  charge  of  getting  M 
A  P  with  child,  and,  upon  being  let  out,  he  returned 
immediately  to  W,  on  coming  to  which  place,  P 
took  lodgings  for  him,  at  which  the  pauper  resided 
a  week,  and  afterwards  married  MAP,  and  con- 
tinued to  reside  in  the  lodgings  until  he  was  removed, 
and  the  Sessions  quashed  an  order  of  removal,  re- 
moving the  pauper  from  W,  on  the  ground,  that  the 
pauper  had  not  come  to  inhabit,  within  the  meaning 
of  13  &  14  Car.  2:  — Held,  by  Patteson,  J.  and 
Williams,  J.,  that  this  was  not  such  a  finding  of  the 
fact  of  **  coming  to  settle,"  by  the  Sessions,  as  to 
conclude  the  Court  from  entering  into  the  question, 
whether  it  was  a  coming  to  settle  within  that  statute : 
Coleridge,  J.  dissentiente.  And  held,  that  the  cir- 
cumstances above  stated  constituted  a  coming  to 
settle  within  the  statute,  in  point  of  law,  as  it  was 
necessary  only,  that  the  party  should  come  with  the 
intention  to  reside,  for  however  short  a  period.  Rex 
V.  Woolpit  (hikabitants),  5  Law  J.  Rep.  (n.s.)  M.C. 
14;  4Ad.&£.205;  5N.&M.526. 

Two  Justices  removed  S  S,  wife  of  G  S,  a  prisoner 
in  her  Majesty's  gaol  in  Bristol,  and  her  five  children, 
from  the  parish  of  Bedminster  to  the  parish  of  Sto- 
gumber.  The  husband  was  in  gaol  for  a  term  of 
100  days,  in  execution  for  debt,  under  the  local 
Court  of  Requests  Act,  and  the  gaol  was  situate  in  the 
parish  of  B,  where  he  had  resided  previously,  and 
where  he  kept  a  house,  in  which  his  wife  and  family 
lived  at  the  time  of  the  order  of  removal : — Held, 
that  the  order  of  removal  was  bad,  as  not  shewing 
any  circumstances  which  warranted  the  separation 
of  the  wife  and  her  children  from  her  husband. 
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MkgiMa  T.  Sttgtmber  (MkoMfoKte),  8  Law  J.  Repw 
(s.s.)M.a20;  9Ad.&£.«22;  1P.&D.409. 

Althou^^  a  woman's  legidmate  ebildren  are,  by 
the  4  &  5  WilL  4v  e.  76»  s.  57»  made  part  of  her 
■econd  hashand's  family  on  her  second  marriage, 
they  are  not  removable  to  the  place  of  his  settlement 
Jlexv.  l¥althamttow(inAahikmiB),6lAyrJ. Rep. (vjb.) 
M.C.52;  6  Ad.  &  £.  301 ;  1  N.  &  P. 460. 

The  stotnte  4  &  5  Will  4,  c.  76,  s.  56,  does  not 
apply  to  relief  given  to  children  of  Scotch  or  Irish 
parenta ;  but  the  law,  with  respeet  to  them,  remains 
the  same  as  it  was,  before  the  passing  of  that  act, 
mder  the  3  &  4  WilL  4,  c  4a  And  where  thedangh- 
ter  of  Irish  parents,  of  the  age  of  eighteen,  bom  in 
Eogland,  became  chargeable  to  the  parish  and  ap- 
plied for  relief: — Hdd,  that  she  ooald  npt  be  re- 
moTed  to  the  parish  where  die  was  bom,  bnt  that 
relief  to  her  was  relief  to  her  fother ;  and  that  the 
wlM>le  fomily  were  remoyable  by  a  pass  to  Ireland, 
imder  the  3  &  4  Will  4,  c  4a 

AfliNr— that  relief  given  to  a  diild  mhote  the  age 
^  tittttn,  bom  of  English  parents,  would  not  be 
leKef  giren  to  the  father,  under  the  56th  section  of  the 
4  ft  5  WilL  4,— tasMH  ftMrrv. 

Where  the  daughter  of  an  Irish  pauper  is  remored 
wittk  her  fiitber  to  Ireland,  under  the  8  &  4  WilL  4,  c 
40^  her  bastard  child,  bom  in  England,  cannot  be  re- 
moved with  her,  although  within  the  age  of  nurture. 
Mfs  T.  mh-*m4  Old  Tewm  (InkabittmU),  6  Law  J. 
»«.(N.«.>M.C.42j  4Ad.&E.196;  6N.&M.681. 

Under  section  42  of  9  Geo.  4,  c  40.  "  an  order 
upon  the  overseers  of  the  parish  where  the  last  legal 
settlement  of  an  insane  person  shall  be  ai^udged  to 
be^  fbr  the  repayment  of  the  reasonable  charges  of 
the  removing,  'maintenance,   fire  of  such  insane 

Krson,*»  will  be  bad,  if  it  does  not  appear  that  it 
s  been  made  by  the  same  Justices  who  have  in- 
quired into  the  settlement  Semble,  per  Lord  Den- 
man,  C.  J.,  that  the  Inouiry  as  to  the  settlement  and 
order  for  repayment  should  be  made  st  the  same 
time  \  and.  per  Patteson,  J.,  that  in  cases  under 
ss.  4 1  and  42,  the  order  must  be  for  repayment  to  the 
treasurer  of  thi»  county,  and  not  to  the  overseers  of 
the  removing  parUh.  k^g^inny,  Darion  (/«*««'««'•). 
lll.awJ.Upp.  (».!».)  M.<^- ^8 »  12  Ad.  &E.  78  J  8  P. 

The  i.mlwlon  to  M»ti»  lhi»  children's  names,  m  an 
iihli»r  r«»mtiylti|r  P*»^"'*  *"**  children,  is  not  a  defect 
ani»rtri«Ht  tin  thr  Oirp  of  the  nrtlcr.  Rex  v.  WUhem^ 
J^tU  ( hhHMhmh),  rt  f.sw  J.  Hep.  (n.s.)  M.C.  54;  6 

All  N  K.vrfli  iN.wrr.iaa. 

*riiii  jthllilirn  »f  s  woman,  who  has  married  a 
sHMinit  hu*l«i»nil,  niuUiM  gslneclhU  settlement,  may, 
ffMhiMitfh  unilfr  \\\p  sgc  of  ■Ixtcen  years,  be  sepa- 
tMltxt  h«»m  lhi«lr  iiioOmt.  nml  removed  to  their  place 
til  •ftlli'MM'Ml,  mi  IhM  hunlisml's  becoming  unable  to 

li  h|«|U'»»i»mI  hv  Ihc  •\u'v\n\  ctt^c,  but  hart  not  been 
lOilHlcil  HHl  H«  a  MniiMMl  tiC  m>pcHl,  that  one  of  the 
HhlhiMM  ♦♦-mhviMl  WM  wilhiu  ihe  atfc  of  nurture. 
-|M».  CkmiI  MlutHl  In  t|»rti.h  so  much  of  the  order 
Hi  ImnHii*  h«  <lli«M«lml  Ihc  rcmovnl  of  this  child. 
/^^l'<M  V  .Wm^hh/(MuA<^««^),  nml/?fW»iov.C7o*toc* 
N„A,«4/MM>*).tt  l^ww,l  H»n».(N.s.)  M.r.62;  10  Ad. 
k  ('.  n/»  M*  A  l»  Hi  ^  ^  „ 

l-mlM  IhH  I  ^  f*  Will  4.  c.  r«. «. 70.  •  copy  of ^l 

I)h.  ..«h HllMH-  Uki«M  hv  Ihc  Justices  who  make 

lU  hmIhi  Ml  iHMMvsl,  mn«l  »»«»  -cHt  Mflth  thc  ofder, 


whether  they  contain  the  evidence  which  supports 
it  or  not  Reuina  v.  Omhoett  (Inhabitatrts),  8  Law 
J.  Rep.  (9.8.)  M.C.  27 ;  9Ad.&£.836;  1  P.  ft  D. 

tfia 

If  no  notice  of  chargeability  be  served  with  the 
eopy  of  the  order  of  removal,  and  there  be  an  appeal 
on  that  ground,  the  Sessions  must  quash  the  order 
of  removaL  Ktgina  v.  Brfsham  ( rnkabitantt)^  7  La  w 
J.  Rep.  (H.S.)  M.C.  78 ;  8  Ad.  &  E.  375 ;  3  N.  &  P. 
408. 

(B)  Examination  of  Pavpbbs. 

The  chargeability  of  a  pauper  must  appear  upon 
the  copy  of  the  examination  on  which  the  order  of 
removal  was  made,  otherwise  the  respondents  cannot 
be  heard  in  support  of  the  order.  Regina  v.  Biade 
CaOertom  {Inhabitant*),  8  Law  J.  Rep.  (n.s.)  M.C.65; 
10Ad.ftE.679;  2P.ftD.475. 

An  examination  stated  tiiat  the  paujier  gained  a 
settlement  in  the  parish  of  St  M,  by  a  hiring  and 
service,  but  did  not  state  as  a  fact  that  he  resided 
therein: — Held,  per  Lord  Denman,  C.J.,  that  this 
examination  was  sufficient  Regina  v.  Chmrch  Knowk 
(Inhabitants),  7  Law  J.  Rep.  (n.8.}  M.C.  4 ;  7  Ad.  ft 
£.471;  2  N.  ft  P.  359. 
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The  Poor  Law  Commissioners  have  no  power  to 
direct  a  parish  which  is  governed  as  to  the  manage- 
ment of  the  poor  by  a  local  act,  and  also  by  section 
2  of  2  WilL  4,  c  60,  (Sir  John  Hobhouse's  Act,)  to 
elect  guardians  of  the  poor,  under  section  89  of  the 
Poor  Law  Amendment  Act,  —  (diuentiemte  Wil^ 
liams,  J.)  Reg  v.  Poor  Law  Ommisriimert  in  re  SL 
Panerasj  6  Law  J.  Rep.  (n.b.)  M.C.  41 ;  6  Ad.  ft  E.  I ; 
1  N.  ft  P.  871. 

The  Poor  Law  Commissionen  for  England  and 
Wales  have  power  to  make  an  order,  directing  the 
guardians  of  a  union,  under  Gilbert's  Act,  to  ap- 
point officers  to  assist  in  the  administration  of  the 
relief  and  employment  of  the  poor,  and  for  the  ex- 
amining and  auditing,  allowing  and  disallowing  of 
accounts,  and  otherwise  carrying  the  provisions  of 
the  Poor  Law  Amoidment  Act  into  execntioo. 

They  have,  therefore,  power  to  direct  the  appoint- 
ment, in  such  unions,  of  an  auditor  to  audit  accounts^ 
and  examine  the  lawfulness  of  heads  of  expenditure ; 
and  of  a  clerk  to  the  guardians,  to  attend  their 
meetings,  enter  and  keep  minutes  oi  proceedings, 
conduct  correspondence,  keep  documents,  direct  the 
service  of  notices,  &c  And  these  officers  are  not 
unnecessary  in  such  unions ;  the  duties  of  the  visitor 
and  treasurer,  under  Gilbert's  Act,  not  being  snft- 
ciently  extensive  to  preclude  such  necessity. 

But  the  Commissioners  have  no  power  to  direct  die 
appointment  of  officers  ibr  the  dischaige  of  dndes  not 
within  the  provisions  of  the  act 

Therefore  an  order  directing  the  appointment  of 
such  officer  as  above  described,  but  specifyiB^  it  as 
one  of  the  duties  of  the  clerk  to  tiie  guardians  "to 
prepare  or  superintend  the  preparation  of  statistics! 
mformation  for  the  public  service,"  being  entire^ 
was  held  bad  altogether.  Regina  v.  Poor  Law  Cam- 
miinonert,  in  re  AUitonefield  Incorporation,  9  Law  J. 
Rep.  (N.8.)  M.C.  88;  11  Ad. ft  E.  558;  8P.ftD.59. 

The  Poor  Law  Commissioners  under  4  ft  5  Will  4, 
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c.  76^  s.  26,  lutve  power  to  unit^  pariahes  b*vuig 
local  acU  for  the  government  of  the  poor,  with  other 
pariahes,  without  the  consent  of  the  trusteet  or 
guardiana,  or  rate<  payers  of  such  parishes.  Re*  t. 
Pmfr  Law  CommiMumers  m  re  WhiUchapel  Uniom,  6 
Law  J.  Rep.  (n.8.)  M.C.  114  i  6  Ad.  &  £.  34  s  2  N.  & 
P.  8. 

The  pariah  of  St.  Andrew,  Holhom,  after  the  13 
&  14  Car.  2,  c  12,  was  divided  into  three  liberties^ 
each  of  which  maintained  its  own  poor  separately. 
One  of  them  was  called  the  **  Upper  Liberty,"  and 
under  the  10  Anne,  c,  11,  a  portion  of  it  was  as- 
signed  for  ecclesiastical  purposes  only,  to  the  parish 
of  St.  George  the  Martyr,  and  the  residue  oif  that 
liberty  was  subsequently  called  St  Andrew  above 
Ban.  There  continued,  however,  to  be  but  one  rate 
for  the  whole  liberty,  and  there  was  no  separation 
whatever  in  the  relief  of  the  poor  of  the  two  places* 
Various  local  acts  had  passed,  which  spoke  of  the 
united  parishes  of  St  George  and  St  Andrew ;  and 
hy  one,  directors  and  governors  of  the  poor  were  ap- 
pointed, a  distinct  portion  of  whom  were  elected 
from  each  district : — Held,  that  there  waa  not  such 
a  union  of  the  parishes  of  St  George  and  St  Andrew 
above  Bars  as  would,  according  to  the  4  &  ^  Will.  4^ 
c  76,  8.  82,  prevent  the  Poor  Law  Commissioners 
from  making  an  order  for  uniting  the  upper  and 
lower  liberties.  Regwa  v.  Poor  Law  Commistionerg, 
in  re  Hoib&m  Vnion,  7  Law  J.  Rep.  (n.b.)  M.C.  33 ; 
6Ad.&£.S6;  dN.&P.77. 

The  Poor  I«aw  Commiasionera,  under  atat  4  &  5 
WilL  4,  c  76f  8.  23,  by  oonaent  of  the  guardiana  of 
an  union,  ordered  them  to  purehaae  land  and  build  a 
workhouse  thereon  for  the  union.  On  motion  for  a 
certiorari,  upon  the  ground  that  one  of  the  parishes 
of  the  union  already  had  a  workhouse*  which  might 
be  altered  to  suit  the  purpose,  the  Court  refused  the 
rule,  and  would  not  inquire  into  the  soundness  of  the 
discretion  exercised  by  the  eommisidonerB.  Bex  v. 
Poor  Law  CowimieHonertt  m  re  Newport  Uniem^  6  Ad« 
&  £.  54. 

Under  the  40th  sec  of  the  4  &  5  Will.  4,  c  76,  when 
elections  of  the  guar^^am  of  the  poor  are  to  take  place, 
"  the  votes  of  owners  and  rate>payers  ahall  be  given 
or  taken  in  writing,  collected  and  retuined  in  such 
manner  as  the  commissioners  shall  direct"  By 
section  46,  it  is  lawful  for  the  commissioners  to 
direct  the  guardians  to  appoint  tuck  paid  officere  as 
they  (the  commissioners)  shall  think  necessary  for 
carr3ring  the  purposes  of  the  act  into  execution  :~» 
Held,  that  an  order  by  which  the  commissioners, 
having  appointed  a  retummg  officer  (unpaid),  em* 
powered  that  retiming  officer  to  employ  a  com- 
petent number  of  assistants  to  assist  him  in  collect 
ing  the  votes,  and  directed  that  such  assistants  should 
receive  such  remuneration  for  their  services^  out  of 
the  poor-rates,  as  they,  the  commissioners,  should 
sanction,  was  bad ;  inasmuch  as  such  assistants  were 
"  paid  officers,"  within  section  46,  and  consequently 
their  appoiiUment  should  have  been  made  by  the 
guardiana. 

Qmtre — whether  an  appointment  by  the  commis- 
sioners of  an  unpaid  returning  officer,  to  conduct  an 
election  of  guardians,  is  good. 

Semble — that  under  section  40,  the  commissionera 
have  a  right  to  issue  from  time  to  time  orders  pre- 
scribing the  manner  in  which  guardians  are  to  be 


elected  in  any  parish  or  ttotoD,  and  rescinding  the 
provisions  of  former  orders,  respecting  the  manner 
of  such  election.  Megiiut  v.  Hvnt,  9  lam  J.  Rep, 
(N.S.)  M.C.  86 ;  12  a£  &  £.  130 }  3  P.  &  D.  476. 


PORTIONS. 

[See  Paaent  and  Child — Settlement.] 

Portions  provided  with  some  slight  variationa  as 
to  the  time  of  payment  by  a  settlement  made  before 
a  second  marriage,  held  to  be  a  satisfaction  of  por- 
tions covenanted  to  be  paid  in  the  settlement  mads 
on  a  first  marriage.   Jones  v.  Morgan,  2  Y.  &  C.  408. 

A  fiftther  washeld,  under  the  circumstances,  to  have 
placed  himself  in  locaparentisUmtad*  the  illegitimats 
children  of  his  deceased  son,  and  interest  was  given 
to  such  children  on  legacies,  from  the  decease  of  the 
testator.  Rogers  v.  Souiien,  7  Law  J  .Rep.  (n*s.)  Ch. 
118;  2K.598;  C.P.C.96. 

The  circumstances  of  a  child  having  lived  with, 
and  been  maintained  and  educated  by  its  father,  art 
not  of  themselves  sufficient  to  prevent  another  per-* 
son  being  considered  as  having  placed  himself  m 
loco  parentis  to  the  child,  in  a  case  where  such 
person  has  supplied  the  greater  part  of  the  fatheor's 
income.  Powys  v.  Man^etd,  7  Law  J.  Rep.  (m.s.)  Ch. 
9;  3M.  &Cr.  359. 

Portions  held  to  be  raiseable  before  the  time  of 
payment,  under  the  particular  construction  of  the 
will  by  which  they  were  given.  Selby  v.  OiUum,  2 
Y.  &  C.  379. 

A  term  was  limited  in  remainder  after  the  death  of 
a  man  and  his  wife,  to  raise  daughters'  portions  at 
eighteen  or  marriage.  One  of  the  daughters  attained 
that  aoe  after  the  death  of  her  father.  It  was  d»» 
creed  tost  the  portion  should  be  raised  in  themother's 
lifetime.  Cotton  v.  Cotton,  7  Law  J.  Rep^  (m.0.)  £x. 
£q.41i  3Y.&C.  149,  n. 

Where  a  parent  or  peiaon  in  ioco  parentis  gives  a 
legacy  to  a  child  by  way  of  portion,  and  afterwards 
makes  advances  in  the  nature  of  a  portion  to  that 
child,  that  will  amount  to  an  ademption  of  the  gift 
by  will,  and  a  court  of  equity  will  presunae  he 
meant  to  satisfy  the  one  by  the  other;  but  this 
doctrine  applies  only  to  legacies,  and  not  to  a 
bequest  of  a  reaidue,  or  to  a  devise  of  real  estate ; 
and  to  hold  that  the  doctrine  applies  to  devises  of 
real  estate,  would  be  to  repeal  the  6th  section  of  the 
Statute  of  Frauds.  Davys  v.  Boucher,  3  Y.  &  C.  397. 

A  portion  which  a  parent,  on  the  marriage  of  his 
daughter,  had  hound  himself  to  provide  for  her  and 
her  children,  and  had  secured  by  his  bond,  held  to 
be  satisfied  by  a  residuary  bequest  to  them  by  his 
will. 

A  parent,  having  two  children  only,  daughters^ 
on  the  marriage  of  one  of  them,  settled  certain  pro- 
perty on  her,  her  husband  and  children,  and  bound 
himself,  in  the  event  of  hia  daughter  or  any  child  of 
the  intended  marriage  being  living  at  his  death,  to 
transfer  66,666/.  consols  to  trustees,  for  tlie  separate 
use  of  his  daughter,  without  power  of  anticipation^ 
for  life,  with  remainder  to  the  children  of  the  mar" 
riage,  as  their  parents  should  jointly  appoint,  and, 
in  default,  to  the  children  equally  at  twenty-one  or 
roarriaffe  with  consent,  and,  in  default  of  children* 
to  the  lady's  father.     Afterwards,  by  his  will,  the 
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lather  gave  one-half  the  reaidue  of  his  personal 
estate  to  the  same  daughter  for  life,  for  her  separate 
use,  with  remainder  to  her  children  at  she  should  ap- 
point,  or,  in  default,  to  them  equally  at  twenty-one 
or  marriage,  and,  in  default,  over  to  another  of  the 
testator's  daughters  and  her  children ;  and,  if  both 
should  die  without  issue,  then  for  his  next  of  kin : — 
Held,  that,  notwithstanding  the  variation  in  the 
limitations,  the  gift  by  will  was  a  satisfaction  of  the 
portion.  Glengall  (Earl)  v.  Barnard^  6  Law  J. 'Rep. 
(N.i.)Ch.25;  IK.  769. 

A  grandfather,  desiring  his  grandchildren  to  enter 
into  certain  professions,  and  promising  them  a  cer- 
tain amount  of  assistance  therein,  which  promise  he 
but  partly  fulfils,  and  not  to  an  extent  adequate  to 
their  maintenance,  does  not  place  himself  ia  loco 
parentis  to  such  grandchildren.  Pym  v.  Loekyer,  8 
Law  J.  Rep  (n.».)  Ch.  862.     [Confirmed  by  L.C.] 

By  a  marriage  settlement,  a  term  of  years  was 
created  for  raising  portions  for  younger  children, 
which  were  to  vest  at  the  usual  periods,  but  were 
not  to  be  paid  till  after  the  father's  death.  And 
there  were  the  usual  clauses  for  survivorship  and 
maintenance  i  and  also  a  proviso,  that  any  advance 
of  money  made  by  the  father  in  his  lifetime  to  his 
children,  should  be  a  satisfaction  pro  tanto  of  the 
portions,  unlets  the  father  should  in  writing  direct 
the  contrary.  The  father  devised  all  his  real  estates 
not  in  settlement  to  trustees  in  trust,  to  sell  and  pay 
his  debts,  &c.,  and  to  pay  the  surplus  equally 
among  all  his  children  (except  his  eldest  son)  at  the 
usual  times ;  and  if  any  of  them  died  under  twenty- 
one,  leaving  issue,  their  shares  were  to  go  to  the 
issue,  but  if  they  left  no  issue,  then  to  the  survivors. 
And  the  will  contained  a  clause  for  the  advance- 
ment of  the  children,  but  was  silent  with  respect  to 
Chir  provision  being  a  satisfaction  of  the  portions. 
The  I'ldrst  son  filed  a  bill  insisting  that  the  provision 
hy  tlm  will  was  intended  to  be  a  satisfaction  of  the 
port  inns.  Home  of  the  younger  children  demurred. 
ViiM  ('oiirt  was  of  opinion  that  the  provision  by  the 
will,  alihougli  it  was  to  arise  from  the  sale  of  landa, 
nnd  aif  hough  it  contained  no  declaration  on  thesub- 
Jwt,  ffii^lit  l>e  a  satisfaction  of  the  portions.  But 
Mm<  Atimxifrttf  was  overruled,  as  it  could  not  appear 
iiiilil  i\itt  li<*Mringi  whether  there  would  be  any  fmid 
MmI  u\\\g}ii  l>«  a  satinfaction.  Fazakerley  v.  GUli" 
hfUftd,UH\m.69l. 

POPULATION. 

A/t*  fftr  tailing  an  account  of  the  population  of 
/>/<<»i  HtUttlu  and  Ireland,  8  &  4  Vict  cc.  99  and 
itt4fi  IH  Law  J,  Hut  152  and  158. 


POST  OFFICE. 

11ti«  laws  relating  to  the  Post  Office  and  postage 
ft'lti^kUA  Hiid  altered  by  1  Vict  cc.  82  and  SB]  15  Law 
^.^riit'^7snd78. 

't  U**  t'oftv t'ynnce  of  tlu;  mails  by  railways  provided 
t^^f  hy  I  /k  2  Vict  e.  98 ;  16  Law  J.  Sut  174. 

^tt,/.  /lutji'ii  on  postage  regulated  by  2  &8  Vict 
A  fa ,  \'l  L»w  i.  Htat  143  ;  and  3  &  4  Vict  c.96  j 
|«  r«wi  Niat  l3/>. 


POWER. 

[As  to  the  meaning  of  the  word,  see  UaiUweU  v. 
Morrelly  ante,  153.] 

(A)  Creatiok. 

(B)  Construction. 

(C)    E3CECUTION. 

(D)  Of  Attornbt. 

A  testamentary  appointment  must  be  attested  as 
a  will,  and  if  so  attested,  is  valid,  1  Vict  c.  26,  s.  10; 
15  Law  J.  Sut  83. 

(A)  Creation. 

Instance  of  a  power  of  sale  by  implication.  Wood 
V.  ^Ai7<>,8Law  J.Rep.(N.8.)Ch.209;  4M.&Cr.460. 

A  charge  on  lands  by  a  tesutor  for  payment  of 
his  debU  authorises  a  sale,  and  the  purchaser  is  not 
obliged  to  see  to  the  application  of  the  purchase- 
money. 

A  power  to  sell  implies  a  power  to  mortgage — 
semble. 

The  will  of  a  tesUtor  having  charged  his  lands 
with  payment  of  his  debts,  and  the  executor  and 
trustee  having,  pursuant  to  the  trusU  thereof,  laid 
out  the  produce  of  the  personal  esUte  in  the  purchase 
of  lands,  which  were  directed  by  the  will  to  be  sub- 
ject to  the  same  trusts  as  the  lands  devised : — Held, 
that  the  executor  and  trustee  was  empowered  to 
deposit  the  title-deeds  of  the  purchased  lands  as  a 
security  for  monies  borrowed  for  the  purpose  of 
paying  the  testator's  debts ;  and  that  sueh  depont 
was  a  valid  equiUble  mortgage  againat.the  parties 
beneficially  interested  in  the  lands  under  the  devise 
contained  in  the  will.  Ball  v.  ^orrtf,  4  M.  &  Cr.  264 ; 
8  Law  J.  Rep.  (n.s.)  Ch.  114;  8  Sim.  485. 

Held,  from  the  reciuls  contained  in  a  codicil,  that 
a  power  to  appoint  was  thereby  given,  although  the 
words  used  by  the  testator  were  those  only  of  sub- 
stantive bequest  Hopikhuon  v.  Pkspps,  7  Law  J.  Rep. 
(n.8.)  Ch.  255. 

The  tesUtor,  after  directing  all  his  just  debts  to 
be  paid,  devised  a  freehold  messuage  to  his  wife 
"  for  her  natural  life,  with  liberty  to  sell  it  in  case  a 
good  ofifer  is  made,  and  invest  the  proceeds  of  it  in 
the  5L  per  cent  stock,  for  her  bcmefit  during  her 
life."  In  a  subsequent  part  of  the  will  the  tesUtor 
said,  **  I  desire  that  at  the  death  of  my  wife,  the 
residue  of  my  esUte  may  then  be  collected,  including 
the  proceeds  of  the  house  and  lot,  if  not  previously 
sold,  to  be  then  disposed  of  to  good  advantage,  to  be 
divided  as  follows,"  &c.  He  appointed  his  wife  and 
others  to  be  executrix  and  executors.  After  the 
death  of  the  widow,  the  surviving  oxecutor  contracted 
to  sell  the  messuage.  A  bill  being  filed  for  specific 
performance: — Held,  that  the  surviving  executor 
nad,  under  tlie  will,  a  power  of  sale.  Forbes  v.  Pm- 
eock,  9  Law  J.  Rep.  (n.b.)  Ch.  367. 

(B)  Construction. 

There  being  three  objecta  of  a  power,  a  lady  and 
her  two  brothers,  and  an  appointment  having  been 
made  to  the  former  for  life  remainder  as  she  should 
by  will  appoint,  tind  in  default  of  appointment  to 
the  two  latter,  a  deed  was  executed  by  them  reciting 
doubto  as  to  the  validity  of  the  appointment  so  far  as 
it  gave  a  tesUmenUry  power,  and  accordingly 
making  a  new  disposition  of  the  ftind.    The  Court 
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considered  that  such  deed  was  only  to  take  effect  in 
case  BO  ch  power  was  inyalid,  or  should  not  he  executed ; 
and,  heing  of  opinion  that  it  was  yaHd,  supported  a 
suhsequent  execution  of  it  in  favour  of  Uie  lady's 
hushand.    P/upsom  v.  Ttimer,  9  Sim.  227. 

On  the  construction  of  a  power  of  advancement ,  it 
was  held  not  to  he  restricted  to  their  minority,  and 
did  not  cease  by  the  expiration  of  the  twenty-one 
years  from  the  date  of  the  testator's  death,  when  the 
power  of  accumulation  ceased.  Pride  ▼.  Fooki,  9 
Law  J.  Rep.  (n.8.)  Ch.  234 ;  2  Bea.  430. 

Bequest  to  trustees  for  M  for  life,  and  after  her 
decease,  in  case  8  should  he  then  unmarried,  in 
trust  to  pay  the  trust  ftmds  to  S,  her^execntors,  frc  ; 
but  in  case  S  should  he  then  married  in  trust  to  pay 
them,  aa  S  should  by  deed  or  will  s^point;  and  in 
default  of  appointment,  for  her  separate  use  for  life, 
and  subject  as  aforesaid  for  S  absolutely : — Held, 
that  the  appointee  of  S,  notwithstanding  the  death 
of  S  in  the  lifetime  of  the  tenant  for  life,  was  entitled 
to  the  funds.  Atl^vrd  t.  Cq/e,  5  Law  J.  Rep.  (n.&) 
Ch.109;  7  Sim.  641. 

By  an  instrument  of  a  testamoitary  nature,  estates 
were  limited  to  two  trusteea,  with  power  to  each  of 
them  who  should  accept  the  trusts,  to  name  and  ap- 
point any  other  person  he  pleased  to  succeed  to  him- 
self in  the  trusts  thereby  created,  after  his  own  de- 
cease. One  only  of  &ie  two  persons  named  as 
trustees  accepted  the  trusts,  and  he,  by  his  will, 
appointed  three  other  persons  to  succeed  him: — 
Held,  that  such  an  appointment  was  authorixed  by 
the  power.  SeauU  v.  ^tyce,  6  Law  J.  Rep.  (k.8.  )  Ch. 
S29;  a  Sim.  130. 

Under  a  settlement  to  the  use  of  Ruth  C  for  her 
life  for  her  separate  use,  or  to  the  use  of  such  persons 
as  she  should  app<nnt,  and  in  default  of  appointment, 
upon  trust  for  herself  for  life  for  her  separate  use, 
with  remainders  over: — Held,  that  Ruth  C  had  no 
power  to  appoint  beyond  her  own  life.  LewthMHAU 
T.  Clarkttm,  2  Y.  &  C.  378. 

A  party  having  a  charge  on  an  estate,  assigned  it 
to  a  mortgagee,  withpower  to  sell  and  give  receipts 
to  the  purchaser.  Tike  estate  itself  was  afterwards 
sold:— Held,  that  the  mortgagee's  receipt  was  in 
that  event  good  only  for  the  amount  due  to  him. 

A  sum  of  money  was  assigned  to  two  partners  to 
secure  monies  to  be  advanced  by  them,  or  either  of 
them : — Held,  that  the  surviving  partner  could  give 
a  receipt  for  the  whole  amount  secured.  Bratiery. 
Hudtmif  9  Sim.  1. 

By  settlement  on  marriage  it  was  provided,  that 
the  plaintiff,  tenant  for  life,  should  have  power  to 
oontract  for  the  sale  of  and  to  convey  any  part  of 
the  lands  in  settlement,  in  case  the  same  should,  by 
virtue  of  any  powers  to  be  contained  in  any  act  of 
parliament,  be  required  fbr  the  purposes  of  any  rail- 
road, canal,  or  other  undertaking,  &c  By  an  act 
of  parliament,  passed  on  the  15th  of  July  1837,  and 
subsequently  to  the  date  of  the  settlement,  certain 
persons,  as  an  incorporated  body,  had  power  and 
authority  given  them  to  treat  and  contract  for,  and 
purchase  and  hold  lands  for  the  purpose  of  making 
a  cemetery : — ^Held,  that  the  making  of  a  cemetery 
was  an  undertaking  authorised  by  act  of  parliament, 
under  the  words  of  the  settlement ;  and  that  the 
plaintiff  was  entitled  to  a  specific  performance  of  a 
contract  fbr  sale  by  him  to  the  company  of  part 
of  the  lands  in  settlement     Kensington  v.  West 
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L&ndom  CemeUry  Company,  7  Law  J.  Rep^  (n.i.)  Ch. 
251;  8  Ibid.  81. 

(C)  Execution. 

[Hnghe*  v.  Turner,  3  Dig.  Law  J.  414;  3  M.  &  K. 

A  B  being  desirous  of  voluntarily  settling  pro- 
perty on  the  female  descendants,  then  in  existence, 
of  C  D,  by  deed  reciting  this  desire,  and  that  cer- 
tain persons  therein  named  were  the  only  descen- 
dants then  in  life  of  C  D,  settled  part  of  the  pro- 
perty on  the  persons  so  named,  and  reserved  to 
himself  the  power  of  appointing  tiie  remaining  part 
of  the  property  amongst  such  several  persons  Iwfore^ 
named,  which,  in  de&ult  of  appointment,  was  given 
to  those  several  persons  named ;  he  afterwards  dis- 
covered that  there  were  other  descendants  in  exis- 
tence of  C  D,  who  had  been  omitted,  and,  to  remedy 
the  omission,  he  appointed  a  part  of  the  fUnd  to  an 
object  of  the  power,  upon  his  executing  bonds  for 
the  payment  to  the  persons  newly  discovered,  of  the 
amount  when  received: — ^Held,  that  the  appoint- 
ment was  void,  and  that  the  Court  would  not,  in  a 
suit  to  have  the  rights  of  the  parties  to  the  appointed 
fund  declared,  determine  whether  the  case  was  such 
as  to  entitle  the  parties  to  have  the  settlement  re- 
formed according  to  the  intention  of  the  settlor. 
Lee  V.  Pernie,  1  Bea.  488. 

A  testator  having  no  stock  of  his  own,  but  having 
a  power  over  some  8^  per  cents.,  appointed  it  as  4^ 
per  cent  stock : — Held,  to  be  sufficiently  described 
to  pass.     Maekinky  v.  Sison,  8  Sim.  5^  1. 

A  deed  attested  as  to  the  sealing  and  delivery  only, 
is  not  a  good  exercise  of  a  power  requiring  the  ap- 
pointment to  be  under  hand  and  seal,  executed  in 
the  presence  of  and  attested  by  two  witnesses.  Water^ 
WMn  V.  Smith,  9  Sim.  629. 

Property  was  settled,  subject  to  an  estate  for  life 
to  the  parents,  to  the  use  of  ail  and  every  the  child 
and  children  of  the  marriage,  as  the  parents  should 
by  deed  appoint,  and  in  default,  equally.  There 
were  nine  children,  and  one-eighth  was  duly  ap- 
pointed to  one  of  such  children,  who  afterwards 
died.  After  the  death  of  four  of  the  other  children, 
the  remaining  seven-eighths  were  appointed  to  the 
surviving  four  children : — Held,  that  this  appoint- 
ment was  good ;  and  secondly,  that  the  .property 
having  been  appointed  by  two  deeds,  formed  no  ob- 
jection to  the  due  execution  of  the  power.  Colston 
V.  Pemberton,  6  Law  J.  Rep.  (sr.s.)  Ch.  181. 

Property  was  settled  on  the  wife  for  life,  for  her 
separate  use,  without  power  of  anticipation,  with  re- 
mainder to  the  husband  for  life,  with  remainder  to 
their  children,  with  remainder  over )  and  a  power 
was  given  to  the  wife  during  her  life  to  dispose  of 
the  principal,  for  the  purpose  of  educating,  &c  the 
children,  or  to  answer  amy  other  oeeasion.  The  wife 
executed  her  power  in  favour  of  her  husband,  and 
gfave  him  the  property :  Held,  that  this  was  a  due 
execution,  and  mat  the  husband  was  entitled.  Sutton 
v.  Southern,  5  Law  J.  Rep.  (n.s.)  Ch.  185. 

A  married  woman  having  freehold  estates  which 
were  settled  on  her  marriage  to  her  separate  use,  with 
a  testamentary  power  of  appointment  over  them, 
made  a  will,  by  which,  without  referring  to  the  power, 
she  ^posed  of  certain  of  the  estates  nonnnathn,  and 
then  gave  all  the  rest  of  her  goods,  chattels,  estate 
and  estates  to  R  C : — Held,  that  the  residuary  clause 
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not  pferiooslj  mnitiuncd.    If  a  iMirifil . 

luiTiiig  a  fr»l ■■unitary  pover  of^ppuuilmait,  makt 
a  willy  it  most  be  intrmird  to  be  aa  excraie  of  the 
powCTttfaoo^  It  cOHfaiM  BO  jcfctcic  to  it.  f^rrtiff 
▼.  Dihhem,  9  Sim.  447,  il 

A  smi  of  itock  was  aettlcd  upon  tmat  to  paj 
the  income  to  C  D  (tbcB  sii^e),  lor  Imt  cepacatr 
nae^  wiUmnU  power  of  ■nfiriperJnii ;  and  after  C 
D*«  deceaee,  upon  tnut,  as  to  the  principal  sum, 
for  A  B,  (subject,  howerer,  to  the  prariso,  that 
the  trustees  should,  on  the  leqoisition  of  C  D, 
to  be  signified  by  deed,  at  any  time  within  ten 
years,  if  C  D  should  so  long  fire,  notwithstanding 
the  restrictions  placed  on  her  life  interest,  nise 
the  sum  of  SfiOOL  out  of  the  trust  fund,  and  pay  the 
same  to  her,  or  to  such  persons  as  she  should  by  any 
4Bed  direct):  C  D  afterwards  mirrifd,  and  then 
•xecuftcd  a  deed-poll,  directing  the  trustees  to  raise 
that  nim,  and  pay  it  to  her: — ^Held,  that  notwith- 
standing her  oorertnre  she  nught  make  the  reqni- 
skion,  and  that  she  was  entitled  to  hare  the  money 
raised.  Gntm  t,  Csiy  I  r tf,  8  Law  J.  Eep.  (vm)  Ch. 
172. 

A  power  to  appoint  by  deed  or  will,  "signed, 
asakd,  and  A«wrs<"  is  weU  executed  by  a  wiU 
•zpnMBed  to  be  **  signed,  sealed,  prnhHskeJ,  and  de- 
dared.**  Matm  t.  H«^9J,  7  Law  J,  Rep.  (ha)  Ch. 
145. 

A  married  woman  had  a  testamentary  power  orer 
real  and  personal  estate,in  theerentof  her  dying  in 
her  husband's  lifetime.  Her  will,  sufficiently  ezecnt- 
td,  whereby  she  gare  all  theproperty  of  which  she  was 
possessed,  and  also  her  rereraionsry  interest  in  any 
property,  but  did  not  refer  to  the  power,  was  held  a 
due  ezecutiOQ  of  it  Cmritu  t.  Ktmriek,  9  Sim.  443. 

A  lady  having  power  to  apnoint  to  all  or  any  of 
her  chil£^»  appointed  to  her  daughter  for  her  sepa- 
rate use  for  life,  remainder  to  such  persons  as  the 
daughter  should  appoint,  in  default  of  appointment, 
to  her  (the  lady*s)  two  sonsi  The  appointment  was 
held  good.  Phipmm  ▼.  Tmrmer,  9  Sim.  227. 

A  will,  expressed  to  be  signed  and  sealed  only, 
but  which  was  attested  by  three  witnesses,  is  a  good 
execution  of  a  power  of  appointment "  by  will,  signed 
and  published  in  the  presence  of,  and  attested  by 
two  witnesses."  Miaekimie^  y.  Sum,  %  Sim.  561. 

A  power  was  re^iuired  to  be  exercised  by  a  writing 
under  the  hand  and  •^al  of  tlie  donee,  attested  by 
two  witnesses,  or  by  will  nigned,  sealed,  and  executed 
in  the  presenos  of,  and  atti^sted  by  three  witnesses : 
^Ileld,  that  a  will,  uiitWr  tht  hand  and  seal  of  the 
donee,  but  att^sttnl  by  two  witnesses  only,  was  not  a 

r»od  oxeoutiuu  of  the  power.    Bamhru^  r,  SwUtk^ 
Sim.  sa. 

Where  a  power  is  by  will  given  to  a  trustee,  which 
he  neglects  to  extHMite,  the  execution  of  the  trust 
devolves  upon  the  Court ;  but  if,  in  the  evenU  which 
hai)]M>n,  Uitf  intended  trustee  dies  before  the  time 
arnvas  ibr  the  exooution  of  the  trust,  and  the  trust 
tl)t)rtirurt>  rsilM,  the  testator  is  to  be  considered  as 
having  NO  l^r  dltul  intesUte.    itoy  v.  Adomtt  8  M.  & 

K.  aar,  .      , 

A  K0iieral  ^\fi  to  operste  as  an  execution  of  a 
pownr  «msl  c»ilher  refer  to  the  power  or  to  the  subject 
of  III  aiiil  a  r«>ltironrf  to  part  of  the  subject,  or  to 
loiui>  of  lUft^y  »»l»J*'*'t*  «*'  ^^^^  power,  will  not  be 
•MltUiliiiit  10  ni»k««  a  will  operate  as  an  execution  of 
lhi>  luiwrr,  whprp  llH*rr  is  no  other  indication  of  an 
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A  widow  having  a  power  of 
eeitain  fimds  in  fevoor  of  Wr  dnldren,  by  her  wiU 
brqufsfhed  to  three  of  them.  A,  B,  and  C,  pecnmsiy 
legacies,  and  declared  these  to  be  the  only  bcaefit 
she  intended  them  to  rcoeiTe  under  her  wiD,  «r  any 
appointment  exercised    thereby;    and  she  after- 
wards appointed  the  fund,  subject  to  the  power,  to 
her  other  childrm : — ^Hdd,  on  a  deficiency  of  gcM 
rsl  assets,  that  the  gift  to  A,  B^andC,  "~ 
rate  on  the  funds  subject  to  the  power. 

Funded  property  was  settled  to  the  ^ 
of  a  wife  for  life,  with  remainder  to  the  cfaildicn, 
the  wife  should  appoint;  and  as  to  the  other  moiety, 
fer  such  children  as  the  husband  should  arooint ; 
and  there  was  a  power  for  raising  ZJOOOL  Sag  the 
husband  and  wife,  or  sorriTor.  The  hosbsnd  did 
not  execute  his  power,  end,  after  his  death,  the  wife 
directed  the  ZfiOOL  to  be  rsised  for  her  benefit:— 
Held,  that  it  was  raiseable  out  of  the  whole  fimd, 
snd  not  out  of  the  moiety  over  which  the  wife  had  a 
power  of  appointment  amongst  her  children. 

One  having  a  power  <2  appointing  a  fund 
amongst  her  children  or  remoter  issue^  appointed  a 
sum  to  one  of  her  children  absolutely,  and  then 
attempted  to  limit  it  over  to  the  children  of  such 
child.  The  latter  being  held  too  remote,  the  abso- 
lute gift  to  the  child  in  the  first  ^««rt«ffi^  was  held 
eflfectuaL  Xoay/v.  Jones,  7  Law  J.  Bep.  (H.a.)  Ch. 
63;  2K-756.  r- v       / 

If  the  donee  of  a  power  appoints  the  ftmd  to  one    . 
of  the  objects  of  the  power  under  an  understandii^ 
that  the  latter  is  to  lend  the  fund  to  the  fiiimer, 
although  on  good  security,  the  appointment  is  bad. 
Arnold  v.  Hardwick^  7  Sim.  343. 

By  a  roarrisge  settlement,  an  estate  was  limited 
to  the  use  of  the  husbsnd  for  life,  with  remainder  to 
trustees  during  his  life,  to  preserve  contingent  re- 
mainders, snd,  subject  thereto,  to  the  use  that  the 
wife  should  receive  a  jointure  of  SOL  a  year  for  life; 
and  a  term  of  2000  years  was  limited  to  secure  it, 
snd  subject  thereto  to  the  children  of  the  marriage,  ss 
the  husband  and  wife  should  appoint ;  and  in  default, 
to  such  of  the  children  as  the  survivor  of  the  hus- 
band and  wife  should  appoint,  and  in  default 
thereof  to  the  use  of  the  children  living  at  the  death 
of  the  survivor  of  the  husband  and  wife,  and  in  de- 
feult  thereof^  to  the  right  heirs  of  the  husband  for 
ever.  The  tenant  for  life  became  a  bankrupt,  and 
afterwsrds  he  and  his  wife  executed  the  joint  power 
in  favour  of  their  children;  the  tenant  for  life  sub- 
sequently died,  and  his  wife,  who  survived  him,  ex- 
ecuted the  separate  power  of  appointment  in  favour 
of  the  children : — Held,  that  the  joint  appointment 
of  the  husband  and  wife,  after  the  bankruptey,  wss 
invalid;  but  that  the  appointment  by  the  latter, 
after  her  husband's  death,  was  a  good  execution  of 
the  power.  Hok  v.  Escott,  6  Law  J.  Rep.  (h.s.)  Ch. 
355 ;  8  Ibid.  83 ;  2  K.  444;  4  M.  &  Cr.  187. 

A  power  of  selling  property  *'  during  the  continu- 
ance of  the  trusts  by  his  will  reposed,**  cannot  be 
erased  after  the  time  the  testator  intended  them  to 
determine,  though  they  should  still  be  unperformed. 
Wood  V.  WhUe,  7  Law  J.  Rep.  (n.8.)  Ch.  203 ;  8  Ibid. 
209;  2K.664;  4M.&Cr.460. 

An  appointment  of  personalty,  in  trust  for  the 
husband,  of  an  object  of  a  power,  who  was  not  him- 
self an  object  of  such  power,  held  a  valid  appoint- 
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ment;  but  an  appointment  to  inch  Imtband  of  a 
share  of  die  fund,  after  deducting  therefirom  a  debt 
due  from  him  to  the  donee  of  the  power,  was  held 
iuTalid,  so  far  as  the  direction  to  deduct 

A  power  to  appoint,  among  children,  **  subject  to 
such  regulations  and  directions,  with  regard  to  the 
settling  the  shares,  in  trust  for  their  separate  use, 
and  with,  under,  and  subject  to  such  powers,  provi- 
soes, conditions,  and  other  restrictions  and  limit* 
ations  orer,  (such  limitations  over  being  for  the 
benefit  of  some  or  one  of  them,'')  does  not  autho- 
rize an  appointment  to  grandchildren. 

A  widow,  having  a  power  of  appointing  a  fund 
amongst  her  children,  by  her  will  appointed  shares 
to  certain  of  her  children  for  life,  with  remainder  to 
their  children ;  and  in  case  any  of  the  children  died 
in  her  lifetime,  she  gave  the  share  to  his  or  her 
issue;  and  in  case  there  should  be  no  issue,  the 
survivors  of  her  own  children  were  to  take : — Held, 
that  the  appointment  to  the  grandchildren  was  void ; 
but  that  the  alternative  gift  over  to  the  surviving 
children,  in  ease  any  died  in  the  testatrix's  lifetime 
without  issue,  was  valid.  HewiU  r.  Dacref  7  Law  J. 
Rep.  (k.s.)  Ch.  295 ;  2  K.  622. 

Where  a  sum  of  money  was  bequeathed  by  tes- 
tator to  his  executors,  upon  trust,  to  pay  the  interest 
to  his  niece  A,  for  life ;  and  after  ner  decease,  to 
pay  the  principal  to  her  son,  or  to  any  of  the  tes- 
tator's relations,  in  such  shares  and  proportions  as 
the  executors,  or  the  survivor  of  them,  might  think 
fit ; — the  Court  held  an  appointment  of  the  principal 
sum,  in  certain  shares,  to  the  son  of  A  and  two  of  the 
testator's  nephews,  to  be  a  valid  appointment  Lee 
v.  Okey,  5  Law  J.  Rep.  (n.s.)  Ex.  Eq.  44 ;  1 Y.  &  C. 
560, 

Leaseholds  were  settled  by  A  on  his  son  B  abso- 
lutely, and  a  rent-charge  and  stock  ibr  his  life,  with 
remainder  to  his  chil£«n.  A  having  reserved  to 
himself  power,  revoked  the  trusts,  &o.  of  the  settle- 
ment, so  far  as  they  affected  B,  and  declared,  that 
all  the  estates,  &c.  and  benefit  given  by  the  settle- 
ment to  B  should  remain  to  the  use  of  trustees,  in 
trust  during  the  joint  lives  of  B  and  his  wife  C,  for 
her  separate  use,  and  the  support  of  her  children  by 
B ;  and  if  B  should  die  in  the  lifetime  of  C,  in  trust 
for  her  during  her  widowhood,  for  the  support  of 
herself  and  children,  with  a  limitation  over  in  favour 
of  such  children,  in  case  of  her  death  or  second 
marriage.  C,  and  several  children  of  the  marriage, 
survived  B : — Held,  that  the  trusts  of  the  second 
deed  were  a  substitution  for  those  in  the  first,  and 
not  merely  a  revocation  of  the  life  estate  of  A. 
AngeU  V.  Dawton^  8  Law  J.  Rep.  (n.b.)  Ex.  Eq.  50 ; 
8  Y.  &  C.  308. 

A  testatrix,  after  devising  real  estate  to  her  three 
sisters  for  their  lives,  and  Sie  life  of  the  survivor, 
directed  that  the  surviving  mater  should  divide  and 
devise  the  estate  among  such  of  the  testatrix's  nieces 
and  other  relations,  particularly  female,  as  should 
be  unprovided  for  at  the  decease  of  the  surviving 
sister,  in  such  shares  as  she  should  think  fit  The 
surviving  sister,  after  reciting  this  power,  directed 
her  executor  to  sell  the  estate,  and  divide  the  pro- 
ceeds among  her  nieces,  who  should  be  living  at  her 
death,  in  equal  shares.  These  nieces  were,  at  the 
death  of  the  surviving  sister,  the  sole  next-of-kin  of 
the  first  testatrix.  Held,  that  either  under  the  ap- 
pointment contained  in  the  last  will, or  as  next-of-kin 


of  the  first  testatrix,  the  xdeoes  were  entitled  to  the 
estate  in  question.  CraekUm  v.  Norte^  7  Law  J.  Rm. 
(k.8.)  Ch.  278, 

A  power  over  real  estate  to  appoint  to  children, 
for  such  estate,  and  in  such  parts,  shares,  and  pro- 
portions, and  with  such  limitations  over,  and  charged 
with  such  annual'or  grora  sums  as  A  B  should  ap- 
point, is  well  executed  by  an  appointment  to  trusteee, 
m  trust  for  the  separate  use  of  one  of  the  children 
for  life,  with  a  contingent  remainder  to  her  in  tail. 
Thornton  v.  Bright,  6  Law  J.  Rep.  (n.b.)  Ch.  121 ; 
2  M.  &  Cr.  230. 

A  reversion  in  fee  expectant  on  a  life  estate,  was 
settied  in  strict  settiement,  and  the  trustees  were 
empowered  at  any  time  thereafter,  with  the  consent 
of  the  tenant  for  Hfe  under  the  settlement,  to  sell  or 
exchange  the  lands  fbr  other  lands  in  fee  in  posses- 
sion. The  tenant  fbr  life  in  possession,  together 
with  the  tenant  for  life  under  the  settlement,  and 
the  trustees  1^  their  agent,  sold  the  estate  for  one 
entire  sum.  The  purchaser  objected,  that  the  power 
of  sale  could  not  be  exercised  until  the  reversion  came 
into  possession,  but  waived  all  other  objections : — 
Held,  that  the  power  was  weB  exercised,  and  that 
the  purchaser  having  waived  all  other  objections^ 
must  agree  with  the  vendors  as  to  the  apportionment 
of  the  purchase-money  between  the  life  estate  in 
possession  and  the  reversion,  or  that  the  apportion- 
ment must  be  made  by  the  Master.  Clark  v.  Sey^ 
mour,  7  Sim.  67. 

A  testator,  by  his  will,  empowered  the  devisee  fbr 
Hfe  to  make  a  lease  for  twenty-one  years,  **  so  as 
upon  such  lease  there  be  reserved  and  be  made 
payable  during  the  continuance  thereof,  the  best 
improved  yearly  rent  that  can  be  reasonably  had  for 
the  same,  without  taking  any  sum  or  snms  of  mon^ 
by  way  of  fine  or  income  for  or  in  respect  of  such 
lease ;  and  that  in  such  lease  there  be  contained  a 
clause  of  re-entry  for  non-payment  of  rent"  A 
lease  was  made  under  this  power  for  twenty-one 
years,  commencing  on  the  llth  of  October  1833,  at 
the  **  yearly  rent  of  90Sk,  payable  by  equal  half- 
yearly  payments,  that  is  to  say,  on  the  6th  of  April 
and  tiie  11th  of  October  in  every  year,  by  equal  por- 
tions, except  the  last  half-year's  rent,  which  is 
hereby  reserved  and  agreed  to  be  paid  on  the  Ist  of 
August  next  before  the  determination  of  the  term." 
The  lease  also  contained  a  clause  of  re-entry  for 
non-payment  of  rent,  if  forty-two  days  in  arrear, 
and  a  covenant  that  the  lessee  might  **  use  the  bams 
and  stack-yards  belonging  to  the  demised  premises, 
for  the  purpose  of  threshing  and  dressing  the  com, 
grain,  and  pulse  which  shomd  be  produced  from  the 
premises  in  the  last  year  of  the  said  term,  until  the 
1st  of  August  next  after  the  determination  thereof:** 
— Held,  in  error,  that  the  lease  was  not  a  good  exe- 
cution of  the  power.  Rutland  v.  Doe  d.  Wythe,  9  Law 
J.  Rep.  (N.8.)  Exch.  341 ;  5  M.  &  W.  688. 

[Reversing  the  judgment  of  the  Court  below. 
jDoe  d.  Wythe  v.  Bmtland,  6  Law  J.  Rep.  (n.s.)  Exch. 
236;  2M.&W.661.] 

Held,  also,  that  the  lease  could  not  be  objected 
to,  on  the  ground  that  the  period  for  re-entrywas 
unreasonable.     Ibid. 

By  lease  and  release  of  the  27th  and  28th  of  De- 
cember 1819,  certain  lands  were  settled  to  such 
uses  as  D  and  hi» wife  should,  at  anytime  or  times, 
and  from  time  to  time,  during  their  joint  lives,  by 
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deed  or  other  instniiiient  in  writing  duly  executed, 
direct  and  appoint ;  and  in  defamt  of,  and  until 
tuch  appointment,  to  the  use  of  D  for  life,  with  re* 
niainder  to  trustees,  to  preserve,  &c.,  and  then  to 
the  use  of  his  wife  for  life,  and  then,  in  like  manner, 
to  the  use  of  his  sons  in  succession  in  tail  general, 
and  then  to  the  use  of  his  daughters  in  tail  general, 
with  cross-renuunders,  and  wi3i  remainder  in  fee  to 
D.  In  June  1824,  D  took  the  benefit  of  the  Insol- 
rent  Act,  and  conveyed  to  the  provisional  assignee 
all  his  interest  in  the  premises,  which  was  subse- 
quently transferred,  in  the  usual  way,  by  himio  J, 
the  assignee  of  the  estate.  D  and  his  wife,  in  1828, 
in  execution  of  their  joint  power  of  appointment, 
conveyed,  by  lease  and  release,  the  premises  to  B 
in  fee,  upon  trust,  for  the  creditors  of  D : — Held, 
first,  that  the  power  was  not  destroyed  by  the  con- 
reyanoe  to  die  provisiona]  assignee.  Secondly, 
that  the  power  was  well  executed  by  the  indenture 
of  1828,  so  as  to  convey  the  life  estate  of  D*s  wife 
and  the  estates  tail  of  the  children.  Jvmm  v.  Wvn" 
wfod,  7  Law  J.  Rep.  (n.8.)  Exch.  225;  3  M.  &  W. 
653. 

Lands  were  limited  to  such  uses,  &c.  as  L  should 
appoint  by  her  last  will  and  testament  in  writing, 
to  be  by  her  signed,  sedUd,  and  published,  in  the  pre- 
sence vf,  and  attested  by,  three  or  more  credible  wit- 
nesses, L  signed  and  sealed  an  instrument,  con* 
taining  an  appointment  commencing  thus: — "  I,  L, 
do  publish  and  declare  this  to  be  my  last  will  and 
testament;"  and  ending  thus: — *'I  declare  this 
only  to  be  my  last  will  and  testament  In  witness 
whereof  I  have  to  this  my  last  will  and  testament, 
set  my  hand  and  seal  this  12th  day,"  &c.  The 
attesUtion  was  as  follows  :—<' Witness,  C  B,  £  B, 
A  B  :** — Held,  a  good  attestation  and  a  good  exe- 
cution of  the  power  on  the  face  of  the  instrument 

The  will  bmg  more  than  thirty  years  old,— 
Held,  that,  on  production  of.it  in  the  above  form, 
the  (kct  of  the  attestation  was  sufficiently  proved, 
though  one  witness  was  still  alive  and  was  not  called. 
l)oe  d.  Spilsbury  v.  Burdett,  6  Law  J.  Rep.  (n.8.)  K.B. 
73;  4Ad.&E.  1;  6N.&M.259. 

A  power  in  a  feme  covert  to  dispose  of  personal  pro- 
perty by  will,  '*  to  be  by  her  signed  and  published  in 
the  presence  of,  and  to  be  attested  by  two  or  more 
crccnblc  witnesses,'' — Held,  not  to  be  sufficiently 
(rxercised  by  a  writing,  purporting  to  be  her  will 
and  U}  l)c  signed,  but  omitting  to  state  that  it  was 
puhlifehcd  bv  her  in  the  presence  of  two  witnesses, 
ifxtniittU:  evidence  of  the  fact  of  publication  not  be- 
ht'^  iuUmwihle.     Allen  v,  Bradshaw,  1  Curt  110. 

A  fx/wer  in  a  married  woman  to  dispose  of  cer- 
i^.tt  )/ro|/<.'rty  by  will,  to  be  signed  and  published 
Uy  itKf  lu  the  presence  of  two  witnesses,  is  not  duly 
4rjfArr,ui4  hy  a  paper  purporting  to  be  signed  and 
to*  ..<d  a/k  a  will  in  the  presence  of  two  witnesses, 
ofi.,*'.ti'/  Ui  state  in  the  attestation  clause  that  it  was 
^'4uut\.t'Ai  but  as  the  power  did  not  require  that 
'ha;  wnJ  bhouid  be  attested,  parol  evidence  was 
u^'niXxM  to  khew  that  publication  had  taken  place; 
«fur  evidence,  however,  on  that  point  beihg  insuffi- 
4^iit,  tiiJt;  Court  pronounced  against  the  paper. 
H^aJUers  v.  Metford,  2  Curt  221. 

A  power  in  a  married  woman  to  dispose  of  per- 
ferf^iiaJty  by  will,  to  be  signed  and  published  by  her 
lix  the  presence  of,  and  to  be  attested  by,  two  or 
iizvre  credible  witnesses,  is  not  duly  exercised  by  an 


instrument  rigned  and  sealed  in  the  presence  of  two 
witnesses,  the  attestation  clause  being  *<  witnesses  to 
the  execution  hereof"  evidence  alkmde,  that  publi- 
cation took  place,  not  being  admissible.  George  t. 
BieUy,  2  Curt  1. 

(D)  Of  Attobmbt. 

Lunacy  is  not  per  se  a  revocation  of  a  power  of 
attorney.  Ex  parte  Bradbnry  re  Walden,  9  Law  J. 
Rep.  (N.I.)  Bankr.  7  ;  lM.&Ch.625;  4Dea.202. 
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(/)  Proeeedmgsim  Court. 

(1)  IngeneraL 

(2)  Rigkt  to  begin. 
(S)  Reply. 

(g)  Verdict. 

1)  Entry  rf. 

2)  Discharge/rim. 
[8)  Setthg  aside. 
(4)  Inereating  and  RedMcimg. 

(k)  Undrfended  Cause. 

fN)   POITBA. 
(O)  JUDOMSNT. 

(P)  Ebbor. 

^Q)  EzscvnoN. 

R)  Motions,  Rules,  aitd  Obdbbs. 

S)    PROCESDINOS. 

(a)  Staying. 

(b)  SetHng  aHde. 
(T)  Affidavit. 

(U)  Bill  of  Ezcbptiohs. 

2.  IN  EQUITY. 

(A)  Bills. 

(a)  IngeneraL 
b)  Of  Diicoifery. 
e)  Ctf  Revivor, 
d)  SupplementaL 
Interpleader* 
Amended. 
Cross, 

Ttdten  Pro  confetso. 
Taking  off  the  File, 
^k)  Dismissing. 

(B)   P&OCBSS. 

(C)  Contempt. 

(D)  Appeabance. 
(£)  Answbb. 

(a)  IngeneraL 

(b)  SupplementaL 

(F)  Demurrbb. 

(G)  Information. 
(H)  Motions. 
(I)  Petition. 

(J)  Production  of  Documents. 
(K)  Commission. 
(L)  Exhibits. 
(M)  Affidavits. 
(N)  Interrogatories. 
(O)  Witnesses  and  Depositions. 
(P)  Publication. 

(Q)  Evidence  befobb  the  Masteb. 
(R)  Conduct  of  Suit. 
S)  Statino  Pboceedinqs. 
^T)  Orders  and  Decrees. 
^U)  Accounts. 
(V)  References. 

fa)  In  general,  and  Proceedings. 
>1   " 


(W) 


V)  Impertinence  and  ScandoL 
J)  Report. 


(X) 
(Y) 
(Z) 


i: 


Exceptions. 

fa)  Answers. 

b)  ReporU  and  Certi/leaies. 

Sales  by  the  Coubt. 

Payment  into  Court. 

Payment  out  of  Court. 
(AA)  Speeding  Cause. 
(BB)  Setting  down,  Advancing,  and 
Hearing  Cause. 


(RR) 


ItSUX  AMD  TbIAL  at  LaW. 

Recbivbb. 
Infant's  Suit. 
Next  Fbibnd. 
Lunatic. 
Paupbb. 

Proceedings  in  diffbrent  Courts. 
Petition  of  Rights. 
Wbit  of  Pbivilbob. 
Rb-hbabinos. 
I  Appeal. 

JUBISDICTION  of  THB  CoUBT. 

Cbbditob*s  Claim. 

DiSTBINOAS. 

jubisdiction*  and  dutibs  of    thb 

Mastbbs. 
Accountant  Genbbal. 


8.  IN  THE  ECCLESIASTICAL  COURTS. 
4.  IN  THE  HOUSE  OF  LORDS 
6.  IN  THE  ADMIRALTY  COURTS. 
6.  IN  CRIMINAL  PROCEEDINGS. 

The  jurisdiction  of  the  Judges  extended  in  cer- 
tain cases, by  1  &  2yictc 46 ;  16  Law  J. SUt  84. 

The  Courts  at  Westminster  enabled  to  hold  sit- 
tings in  Banco  in  time  of  vacation,  by  1  &  2  Vict 
c.  82 ;  16  Law  J.  Sut  50. 

Certain  offices  in  the  superior  courts  of  common 
law  abolished,  and  provision  made  for  the  establish- 
ment of  offices  in  those  courts,  by  1  Vict  c.  80 ;  15 
Law  J.  Stat  89. 

Provision  made  for  taking  special  bail  in  the  ab- 
sence of  the  Judges  by  1  &  2  Vict  c  45 ;  16  Law  J. 
Stat  84. 


1.  AT  COMMON  LAW. 

(A)  Pbocess. 

As  to  what  may  be  taken  under  ajL/a.,  see  I  &  2 
Vict  c.  110 ;  16  Law  J.  Sut  App.  1. 

(a)  In  general,  and  Form. 

By  the  17th  section  of  the  1  &  2  Vict  c.  1 10,  every 
judgment  debt  is  to  carry  interest  from  the  time  of 
entering  up  the  judgment,  such  interest  to  be  levied 
under  a  writ  of  execution  on  the  judgment ;  and  by 
the  20th  section  such  new  or  altered  writs  are  to  be 
sued  out  of  the  courts  of  law,  as  by  such  courts 
shall  be  deemed  necessary  for  giving  efiect  to  the 
provisions  of  the  act,  and  in  such  forms  as  the 
Judges  of  such  courts  shall  think  fit  to  order.  After 
that  statute,  but  before  the  late  form  of  Hilary  tenn, 
8  Vict,  a  writ  of  go.  sa.  was  issuedi  commanding  the 
sheriff  to  take  the  defendant,  &c,  to  satisfy  the  plain- 
tiff his  debt  and  costs,  together  with  interest,  &c. ; 
and  further  commanding  him  to  do  all  such  things 
as  the  statute  authorized : — Held,  that  as  the  statute 
did  not  require  that  the  old  forms  should  be  adhered 
to,  until  new  forms  of  writs  were  ordered,  the  writ 
might  properly  be  adapted  so  as  to  make  the  addi- 
tional remedy  given  by  the  statute  available,  though 
the  Judges  had  not  promulgated  any  new  forms. 
Erdy  v.  Martin,  9  Law  J.  Rep.  (n.s.)  Exch.  191 ;  6 
M.  &  W.  480  J  8  DowL  P.C.  842. 

A  plaintiff  cannot  lodge  a  detainer  against  a  de- 
fendant, and  then,  having  on  the  ground  of  a  defect 
in  the  writ,  treated  it  as  a  nullity,  lodge  a  second 
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detainer  against  him.  Oaddertr  t.  SlUppard,  4  Dowl. 
P.O.  577. 

The  form  of  writ  of  summont  given  hy  the  2  Will. 
4,  c.  39,  should  be  Btrictly  followed ;  or,  if  the  Royal 
style  is  given,  it  should  be  correctly  set  out  Hall 
Y.  Redington,  9  Law  J.  Rep.  (n^.)  Exch.  100;  5  M. 
&  W.  605. 

The  copy  of  the  writ  of  summons  commenced, 
**  William  the  Fourth,"  instead  of  «  Victoria."  It 
was  set  aside  with  costs.  Drttrp  r.  Jkngnpartf  7  Law 
J.  Rep.  (n.s.)  Exch.  49;  3  M.  &  W.  45;  6  Dowl. 
P.O.  162. 

The  omission  of  the  word  ''on"-  before  the  word 
"  promises,"  in  describing  the  form  of  action  in  a 
writ  of  summons,  is  immittcriaL  Coayer  y.  Wheale, 
4Dowl.PC.28L 

(b)  Issuing, 

The  37th  section  of  the  Uniformity  of  Process 
Act,  as  to  attomies  declaring  whether  writs  have 
been  sued  out  in  their  names,  applies  both  to  ser- 
viceable and  bailable  process.  Gilson  v.  Carr,  4 
Dowl.  P.C.  618. 

A  writ  of  capkts  may  be  issued  into  a  county  dif- 
ferent from  that  in  which  the  writ  itself  describes 
the  defendant  as  resident;  and  proceedings  to  out- 
lawry, founded  on  such  a  writ,  are  regular.  Morris 
▼.  Davies,  4  Dowl.  P.C.  817. 

It  is  not  irregular  to  issue  two  writs,  either  of 
smnmons  or  eafdaSf  against  several  defendants  for 
the  same  cause  of  action,  provided  the  writs  be 
issued  upon  one  pracipef  and  bear  date  the  same 
day.  Angus  v.  Coppard,  6  DowL  P.C.  187  ;  3  M. 
&  W.  67. 

Where  a  plaintifr  dies  before  judgment,  a  special 
capias  utlagatum  may  issue  against  the  defendant 
Jtees  v.  Longwsll,  8  Law  J.  Rep.  (m.6.)  Q.B.  128. 

(c)  DaiB  and  Teste. 

The  copy  of  a  writ  of  et^pim  delivered  to  the  officer 
is  bad,  if  the  date  is  omitted.  Snutrt  v.  Johnstone,  7 
Law  J.  Rep.  (n.s.)  Exch.  14;  3  M.  &  W.  69;  6 
Dowl.  P.C.  90. 

If  a  defective  writ  is  re-sealed,  it  ought  to  be  dated 
of  the  day  of  resealing.  Knight  v.  Warren,  7  DowL 
P.C.  ^^. 

A  mistake  in  the  year  in  the  teste  of  the  copy  of  a 
writ  of  summonsi  the  writ  itself  being  right,  is  a 
mere  irregularity,  which  is  waived  if  the  defendant 
does  not  come  to  the  Court  before  the  time  for  enter- 
ing an  appearance  has  elapsed.  Eduxards  v.  ColHns,  5 
Dowl.  P.C.  227. 

{d)   Direction  rf,  amd  Names  and  Deseriptiois  sf 

Parties, 

If  a  writ  of  capias  be  directed  to  the  sheriffii  of 
London,  the  subsequent  insertion  of  the  word  sheriiT 
(in  the  singular)  will  not  vitiate  it  Iroing  v.  Heaien 
or  Eaion,  4  DowL  P.C.  688 ;  2  Sc.  798. 

It  is  no  objection  to  a  writ  of  capias,  that  it  is  di- 
rected to  the  constable  of  "  the  Caatle  of  Dover," 
instead  of  "  Dover  Castle,"  as  in  the  schedule  to  the 
Uniformity  of  Process  Act  Frank  v.  James,  5  DowL 
P.C.  728. 

Where  a  writ  of  summons  was  directed  to  the 
defendant,  as  of  Newcastle-upon-Tyne,  in  the  ooun^ 
of  Northumberland,  in  which  county  it  was  serveo, 
instead  of  being  directed,  as  it  was  alleged  it  should 


have  been,  to  the  defendant,  of  the  town  and  county 
of  the  town  of  Newcastle-npon-Tyne: — Held,  that 
as  the  2  &  3  WilL  4,  c  64,  (Division  of  Counties 
Bill,)  had  added  the  town  and  county  of  the  town  of 
Newcastle,  and  several  other  townships,  to  the  south- 
em  division  of  the  county  of  Northumberlandf  and 
as  the  defendant  had  not  made  it  appear  that  he  re- 
sided out  of  the  added  townships,  the  direction  of 
the  writ  was  right,  and  a  Judge's  order  for  setting  it 
aside  should  be  rescinded.  Rippan  v.  Dawson,  8  Law 
J.  Rep.  (N.s.)  C.P.  102;  6  Bing.  N.C.  206;  7  Sc  145; 
7  DowL  P.C.  247. 

A  cttpuu  containing  no  other  description  of  the 
defendant  than  his  surname,  is  irregular.  Margetson 
V.  Tugghe,  5  DowL  P.C.  9. 

Where  a  writ  of  capias  described  the  defendant  as 
a  "  gentleman,"  but  that  addition  was  omitted  in  the 
copy  served : — Held,  that  the  statute  2  WilL  4,  c.  Z9, 
s.  4,  was  not  complied  with,  and  that  the  bail-bond 
given  upon  the  arrest  in  such  a  case  should  be  can- 
celled. Cook  V.  Vaughan,  7  Law  J.  Rep.  (n.s.)  Exch. 
219 ;  4  IkL  &  W.  69 ;  6  DowL  P.C.  695. 

In  a  capias — **  of  tiie  gaol  of  Linton  Peveril,"  is  a 
sufficient  description  of  a  defendant  Lanitt  v.  WB, 

4  DowL  P.C.  579. 

The  blank  after  the  word  *'  of,"  in  the  form  of  the 
writ  of  capias,  given  in  the  schedule  to  the  2  WilL  4, 
c.  39,  must  be  filled  up  with  the  place  of  the  residence 
or  supposed  residence,  or  where  the  defendant  is  or 
is  supposed  to  be. 

Therefore,  where  a  writ  directed  the  sheriff  to  take 
J  S,  a  clerk  in  the  Army  Pay  Office,  Somerset  House, 
in  the  city  of  Westminster  and  county  of  Middlesex, 
it  was  held  to  be  bad.  Ro^e  v.  SuMom  or  Ssaam,  5  Law 
J.  Rep.  (n.8.)  Exch.  168 ;  1 M.  &  W.  805 ;  1 T.  &  O. 
ms ;  5  DowL  P.C.  106. 

In  an  action  upon  promissory  notes,  it  is  sufficient, 
if  the  writ  of  summons  be  directed  to  the  place 
where  the  notes  were  dated,  as  the  supposed  residence 
of  the  party,  if  it  appear  that  no  kziowledge  of  any 
other  residence  hasbe«n  brought  hometothepUdntiC 
Nomum  v.  Winter,  8  Law  J.  Rep.  (n.8.)  CLP.  179; 

5  Bing.  N.C.  279 ;  7  Sc.  251.  , 

Where  no  residence  of  the  defendant  is  stated  in 
the  writ  of  capias,  it  is  void,  even  tiMogh  the  plain- 
tiff is  not  acquainted  with  it  Ward  v.  Watts,  5  Law 
J.  Rep.  (n.8.)  Exch.  169 ;  5  DowL  P.C.  94. 

"  Tufton  Street,  in  the  eonnty  of  Middlesex,"  is  a 
sufficient  description  of  a  defendant's  reesdence  in  a 
writ  of  summons.  Cooper  v.  Wheals,  4DowL  P.C  28L 

(e)  MemorajsdMm  rf  DwraiUom, 

A  writ  of  summons  is  had,  and  will  be  set  aside 
for  irreg^arity,  if  it  does  not  contain  the  memoran- 
dum that  it  is  to  remain  in  force  for  four  calendar 
months.  Patterson  v.  Busby,  9  Law  J.  Rep.  (n.s.) 
Exch.  16  ;  5  M.  &  W.  521 ;  7  DowL  P.C  868. 

(/)  Indorsements, 

In  an  action  for  penalties  for  hribeiy  under  the 
Municipal  Corporation  Act,  the  writ  of  summons 
need  not  be  indorsed  with  the  amonnt  of  debt  and 
costs.  Domes  v.  Llopd,  7  Law  J.  Rep.  (n.s.)  Exch. 
38;  3M.&W.69;  6  DowL  P.C.  173. 

Where  the  writ  of  cofiuw  is  indorsed  lor  a  larger 
sum  than  is  contained  in  the  affidavit,  it  is  irregular, 
and  an  arrest  under  it  will  be  set  aside,  aeeording  to 
the  practice  on  the  12  Geo.  1,  e.  29,  which  is  not  in 
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thu  retpeet  aiOected  hy  the  2  Will  4,  c  89.  Cook  ▼. 
Cooper,!  Law  J.  Rep.  (n.8.)  aS.  16;  7  Ad. &  £. 
605;  2N.&P.607. 

The  rale,  Hilary  term  2  &  8  Geo.  4,  requiring  a 
defendant's  addition  and  place  of  abode  to  be  mdor»ed 
on  a  writ  of  ca.  m.,  is  for  die  benefit  of  the  defendant ; 
and,  if  the  place  of  the  defendant's  abode  cannot  be 
disooTered,  he  may  be  described  of  his  last  place  of 
abode.  Bettpet\,  Thompwn,  7  Dowl  P.C.  822. 

Where  a  defendant  was  taken  in  execution  on  a 
Uti.  CO.  so.  in  July  1883,  it  is  too  late  for  him  to  ob- 
ject that  there  was  no  indorsement  on  the  writ  of  his 
reddence,  pumiant  to  the  rule  of  Hilary  term  2  8c  8 
Geo.  4,  K.B.,on  the  first  day  of  Hilary  term,  1888, 
although  he  swears  that  he  was  not  aware  of  the 
defect  until  a  short  time  before  the  application,  at  he 
was  bound  to  be  aware  of  it  as  soon  as  he  was  awara 
of  the  proceeding  in  which  the  defect  arose. 

Quare,  whether  the  above  indorsement  is  for  the 
benefit  of  the  sheriff  or  of  the  defendant  also. 

The  omission  of  an  original  co.  <a.  is  no  objection 
to  a  teot.  CO.  «a.,  which  has  been  issued  without  the 
former  writ,  although  issued  after  an  application  is 
made  to  set  aside  the  U»L  ea.  so.  EodaUe  t.  Dosit,  6 
Dowl.  P.C.  466. 

Where  a  writ  is  sued  out  by  attorney,  the  indorse- 
ment is  sufficient,  if  the  place  of  abode  given  be  such 
as  cannot  mislead. 

Accordingly,  a  writ  indorsed  as  having  been  sued 
out  bv  "  J  R,  10,  Gray's  Inn-square,  Holborn,  attor- 
ney for  the  pUunUfi^"  was  held  good,  though  the 
county  was  not  stated.  YoniUon  v.  Hall,  8  Law  J. 
Rep.  (N.8.)  Exch.  147  ;  7  DowL  P.C.  175. 

The  omission  of  the  words  *' who  resides  at,"  in 
the  indorsement  on  the  copy  of  the  writ  of  summons 
served,  is  immaterial,  if  the  address  of  the  party 
suing  out  the  writ  is  correct  Coppice  v.  HutUoTy  8 
Dowl  P.C.  504. 

An  indorsement  on  a  writ  of  sunmons,  *'  This 
writ  was  issued  by  W  L,  of  Bedford  Row,  agent  fyg 
the  said  —  Lloyd,  in  person,  who  resides  at  Bar- 
month,"  was  held  bad.  Llovd  v.  Jones,  5  Law  J.  Rep. 
(h.8.)  Exch.  215 ;  1M.8^W.549;  lT.8rG.915;  5 
Dowl.  P.C.  161. 

Where  a  firm  describe  themselves  on  the  back  of 
a  writ,  as  the  agents  for  another  attorney,  stated  to 
be  the  plaintiff's  attorney,  it  is  no  objection  that  one 
of  the  firm  appears  in  the  declaration  as  the  attorney. 
Armstrong  v.  King,  8  DowL  P.C.  297. 

A  writ  indorsed  with  the  name  of  the  firm  of  the 
attorney  used  in  carrying  on  the  business,  satisfies 
the  12tti  section  of  the  2  WiU.  4,  c.  89,  though  only 
one  of  them  is  alive,  and  an  attorney.  Hartley  v. 
Sadenkurst,  4  DowL  P.C.  748. 

(g)  Service. 
[See  Ejbctment.] 

The  Court  will  dispense  with  strict  personal  ser- 
vice, where  it  appears  the  process  has  come  to  the 
possession  of  the  defendant  WilHoms  v.  Piggott,  6 
Law  J.  Rep.  (U.S.)  Exch.  245 ;  1  M.  &  W.  574 ;  5 
DowL  P.C.  820. 

Service  of  a  writ  of  summons  on  the  attorney  of 
a  defendant,  who  is  prosecuting  a  cross-action,  can- 
not be  made  good  service,  although  the  defendant 
may  be  keeping  out  of  the  way  to  avoid  being  served. 
Parmeter  v.  Reed,  7  DowL  P.C.  545. 

A  county  of  a  borough,  surrounded  by  another 


county,  is  not  within  the  meaning  of  the  S  WilL  4, 
c.  89,  s.  20,  which  applies  to  serving  writs  in  parts  of 
oounties,  situate  within  other  counties.  Damt  ▼. 
Sherlock,  7  DowL  P.C.  580. 

Where  an  action  is  brought  against  a  writer  to  the 
signet,  resident  in  Edinbu^ifh,  as  administrator,  the 
Court  will  not  allow  service  of  the  writ  of  summons 
on  the  person  rssident  in  London,  who  has  acted  as 
asent  in  obtaining  the  defendant's  letters  of  admi- 
nistration, to  be  good  service.  Kerr  v.  MiUer,  8  DowL 
P.C.  822. 

It  is  not  a  sufficient  compliance  with  section  4  of 
the  Uniformity  of  Process  Act,  as  to  delivering  a 
copy  of  the  capias  to  the  defendant,  to  deliver  it  at 
seven  o'clock  in  the  evening,  when  the  arrest  took 
place  at  nine  o'clock  in  the  morning;.  Shearmaa  v. 
M'Knight,  5  DowL  P.C.  572. 

An  act  of  parliament  establishing  a  local  court, 
enacted,  that  mesne  process  might  be  served  on  the 
defendant  either  personally  or  by  leaving  the  same  at 
the  dweUittg'kous€,  lodging,  place  of  abode,  ijc.  of  the 
defendant : — Held,  that  it  was  sufficient  to  leave  the 

Srocess  at  a  lodging-house,  where  the  wife  of  the 
e£endantwas  living,  though  the  defendant  himself, 
a  sea&ring  man,  was  absent  on  a  voyage,  and  had 
been  so  for  six  months.  Cnkenom  v.  Milton,  2  M.  & 
R.200.  [Parke] 

Service  dn  the  premises  on  a  woman  representing 
herself  to  be  the  wife  of  the  tenant  in  possession,  and 
BO  reputed  to  be,  and  who  was  living. with  the  tenant 
— Held  sufficient  for  a  rule  nisL  Doe  d.  Brewmer  v. 
Roe,  8  DowL  P.C.  185. 

(A)  Altering  and  amending. 

Where  a  writ  had  been  sued  out  in  assumpsit,  the 
Court  refiised  to  allow  it  to  be  altered  into  debt,  to 
include  a  claim  on  a  bond,  there  being  nothing  to 
bar  a  separate  action  on  it  Partridge  v.  Wallbank 
or  Wemank,  5  Law  J.  Rep.  (n.8.)  Exch.  167;  1  M.  & 
W.816;  5  DowL  P.C.  98. 

A  plaintiff  cannot  alter  his  writ  after  service ;  and 
a  notice  not  to  appear  to  the  copy  of  the  writ  first 
served,  will  not  cure  the  defect  Glenn  v.  Wiike, 
4DowLP.C.822. 

If  the  sum  indorsed  on  the  writ  of  summons 
exceeds  20^,  the  cause  cannot  be  tried  before  the 
sheriff  but  the  Court,  on  motion,  at  the  instance  of 
theplainti^  will  amend  the  indorsement,  by  substi- 
tuting  a  less  sum,  being  the  amount  due  upon  the 
balance,  so  as  to  obtain  a  writ  of  triaL  Frodsham  v. 
Round,  4  DowL  P.C.  569. 

(0  Return. 

It  is  a  good  objection  to  a  rule,  requiring  a  bishop 
to  make  his  return  to  a  levari  facias,  obtained  by  an 
attorney  not  employed  in  the  cause  originally,  that 
the  order  for  changing  the  attorney  has  not  been 
served  upon  the  bishop. 

A  bishop  cannot  be  reouired  to  make  a  return  of 
what  has  been  levied,  under  a  letfori  fadas,  previous 
to  his  coming  into  office.  PhiUips  v.  Berkeley,  5 
DowL  P.C.  279. 

(k)  Irregularity. 

Where  judgment  was  arrested  by  the  Court  in 
the  morning,  and  a  fresh  writ  was  served  by  the 
plaintiff  upon  the  defendant  in  the  evening,  the 
Judgment  of  the  Court  not  having  been  recorded, 
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nor  the  rnle  of  the  conrt  senred  upon  either  party, 
the  Court  set  aside  the  writ  as  irregular.  Hayter  ▼. 
Moat,  6  Law  J.  Rep.  (ir.s.)  Exch.  32 ;  2  M.  &  W.  56 ; 
fiDowl.P.C.329. 

In  the  body  of  the  copy  of  the  writ  of  sammons, 
the  defendant  was  required  to  cause  an  appearance 
to  be  entered  for  him  in  "an  action  on  the  case, 
promises."  The  writ  was  set  aside  for  irregularity. 
YoulUM  V.  Hall,  8  Law  J.  Rep.  (n.8.)  Exch.  147 ;  4 
M.&W.582;  7  DowL  P.C.  186. 

Where  a  defendant  died  between  eleven  and  twelve 
o'clock  in  the  morning,  and  a  writ  ofJL/a.  was  sued 
out  against  his  goods  between  two  and  three  in  the 
afternoon  of  the  same  day,  the  Court  set  the  writ 
aside,  as  irregular.    Ckiek  t.  SwHth,  8  DowL  P.C.  337. 

Where  process  has  been  senred  upon  a  wrong 
person,  taking  out  a  summons  for  time  to  plead  by 
the  defendant's  attorney,  is  a  waiver  of  the  irregu- 
larity.   V.  Cooke,  7  Law  J.  Rep.  (h.8.)  C.P.  297. 

In  the  copy  of  a  writ  of  summons,  served  upon  the 
defendant,  die  teste  was  wrong,  it  being  the  18th  of 
April  1830,  instead  of  the  18th  of  April  1837.  The 
indorsement  upon  the  copy  was  correct,  and  so 
was  the  writ  itself.  Upon  being  served,  the  defen- 
dant applied  to  the  plaintiff,  regretted  ^e  expense 
incurred,  and  offered  to  pay  half  the  debt  and  costs: 
—Held,  that  such  conduct  upon  his  part  amounted 
to  a  waiver  of  the  irregularity  in  the  previous  pro- 
ceedings. Briggt  V.  Bumard,  6LawJ.  Rep.  (n.8.) 
C.P.215. 

Although  a  writ  of  summons  is  bad,  where  the 
cotmty  of  the  defendant's  residence  is  untruly 
stated,  yet  the  Court  will  not  set  aside  the  process 
for  this  objection,  imles  the  defendant  produces  a 
positive  affidavit  of  the  misdescription.  Letnt  v. 
Newton,  5  Law  J.  Rep.  (n.8.)  Exch.  38 ;  2  Cr.  M.  & 
R.  732  ;  1  T.  &  G.  72 ;  4  Dowl.  P.C.  355. 

If  the  service  of  a  writ  of  smnmons  is  irregular, 
a  rule  to  set  aside  both  service'and  copy  of  the  wri^ 
does  not  require  too  much.  Argent  v.  Reynolds,  6 
DowL  P.C.  480. 

An  application  to  set  aside  **  the  copy  of  a  writ  of 
summons  served  on  the  defendant,"  is  nugatory. 
The  application  should  be  to  set  aside  the  eerviee,  or 
the  copy  and  service.  Hall  v.  Redington,  9  Law  J.  Rep. 
(N.8.)  Exch.  100;  5  M.  &  W.  605. 

The  omission  of  the  words  ''on  promises,"  in  a 
writ  of  summons,  is  only  a  ground  of  setting  aside 
the  copy  served,  and  not  the  writ  itself.  Chalkley 
V.  Carter,  4  DowL  P.C.  480;  1  T.  &  G.  210. 

An  application  to  set  aside  the  service  of  a  writ 
of  summons  must  be  made  within  the  eight  days 
limited  for  the  defendant's  appearance.  Child  v. 
Marsh,  7  Law  J.  Rep.  (n.8.)  Exch.  197;  3  M.  &  W. 
433;  6  DowL  P.C.  576. 

Where  a  co.  «a.  was  lodged  against  the  principal 
on  the  24th  of  October,  and  a  writ  of  summons 
issued  against  the  bail  on  the  3rd  of  November, — 
Held,  that  an  application  upon  the  13th  of  Novem- 
ber, to  set  aside  the  ca,  so,  for  irregularity,  was  m^de 
too  late.  Pocock  v.  Cockerton,  8  Law  J.  Rep.  (n.s.) 
Exch.  3;  7  DowL  P.C.  21. 

If  a  copy  of  a  writ  is  served  in  vacation,  an  objec- 
tion to  it  for  irregularity  must  be  taken  in  vacation, 
if  there  is  time  for  that  purpose.  Hinton  v.  Stevens, 
4  DowL  P.C.  283. 

A  distringas  sued  out  after  the  expiration  of  the 
four  months  allowed  for  the  duration  of  the  writ  of 


nimmons,  is  invalid,  and  will  be  set  aside:  AUottt 
T.Xe%,6LawJ.Rep.(H.a)C.P.  112;  3Bi]ig.N.a 
478;  4Sc256:  5  DowL  P.C.  478. 

In  the  writ  of  summons  the  defendant  was  de- 
scribed as  '<  C  K;'*  in  the  dutrhsgas,  and  also  in  the 
plaintiff's  affidavits,  in  shewing  cause  against  a  rule 
to  set  aside  the  distringas,  he  was  described  as 
*'C  J  J  K,8ued  as  C  K":— Held,  that  this  wms  an 
irregularis.  Swift  v.  Knight  or  Wri^d^  9  Law  J. 
Rep.  (n.8.)  Exch.  6  ;  5  M.  &  W.  618 ;  7  DowL  P.C. 
863. 

An  application  to  set  aside  a  writ  of  dutriagns, 
and  return  the  money  levied,  by  reason  of  the  omis- 
sion to  indorse  the  amount  of  the  debt,  is  not  too 
late  if  made  before  the  writ  is  returnable. 

Although  the  general  rule  is  that  there  must  be 
three  calls  and  two  appointments  to  obtain  a  writ  of 
distringas,  that  rule  is  not  imperative,  and  does  not 
prevent  the  exercise  of  the  discretion  of  a  Judge  in 
vacation,  conferred  by  section  3  of  2  WilL  4,  c  39; 
and,  therefore,  an  older  of  a  Judge  in  vacation, 
founded  on  an  affidavit  stating  only  two  calls  and 
one  appointment,  that  such  writ  shidl  issue,  will  not 
be  set  aside  for  irregularity.  Gale  v.  Wimks^  6  Law 
J.  Rep.  (n.8.)  C.P.  8 ;  3  Bing.  N.C.  294;  3  Sc.  667; 
5  DowL  P.C.  348.  , 

If  a  proceeding  is  irregular,  the  opposite  party 
has  a  right  to  have  it  set  aside;  and  therefore  if 
the  terms  of  bringing  no  action  be  not  imposed  hy 
the  Court  at  the  time  of  disposing  of  the  rule  Iv 
setting  aside  the  irregular  proceeding,  the  success- 
ful party  cannot  be  restrained  from  bringing  an 
action  in  respect  of  the  irregularity.  Abbot  v.  Grees- 
wood,  7  DowL  P.C.  534. 

The  illness  of  a  witness,  to  whom  a  commissioner 
of  the  court  might  be  sent  to  take  his  affidavit,  is  no 
excuse  for  delay  in  making  an  application  to  rescind 
tn  order  for  setting  aside  a  writ  of  summons,  on  the 
ground  of  irregularity.  Orton  v.  France,  4  DowL  P.C. 
598. 

The  reasonable  time  for  making  an  application 
for  irregularity  in  an  arrest  upon  mesne  process,  is 
eight  days,  the  period  limited  for  putting  in  special 
bail  or  entering  an  appearance  to  the  action. 

The  delivery  by  the  officer  of  a  copy  of  a  writ  of 
capias,  under  the  statute  2  WilL  4,  c  39,  wherdn  the 
process  is  described  to  have  issued  in  the  reign  of 
WilL  4,  and  as  being  tested  in  the  reign  of  Victoria, 
is  a  mere  irregularity :  and,  therefore,  an  application 
for  setting  such  copy  aside,  and  discharging  the 
defendant  out  of  custody,  is  too  late,  if  made  more 
than  eight  days  after  the  arrest,  unless  the  delay  is 
satisfactorily  accounted  for.  Brashaw  or  Brashewr, 
V.  Russell,  7  Law  J.  Rep.  (n.8.)  C.P.  18;  4  Biog. 
N.C.  31;  5SC.268;  6  DowL  P.C.  185. 

Whether  an  application,  made  before  a  single 
Judge  at  chambers,  to  set  aside  process  for  irregu- 
larity, be  made  early  enough,  is  a  question  for  his 
discretion;  and  the  Court  will  not  review  his  deci- 
sion. 

On  such  an  application,  made  on  the  ground 
that  the  party's  attorney  is  described  as  "of  40, 
Stanford -Street"'  only: — Held,  that  the  Judge  at 
chambers  was  to  exercise  his  discretion  in  deter- 
mining whether  the  description  was  sufficient;  and 
the  Court  refused  to  entertain  the  question  after  he 
had  decided  it 

The  Judge  having  considered  such  a  description, 
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on  a  copy  of  the  writ  served)  insufficient,  and  having 
set  aside  the  tent  and  service  for  irregularity,  the 
Court  amended  the  order  by  setting  aside  only  the 
copy  of  the  writ  and  service.  Tadman  v.  Wood^  4  Ad. 
&E.1011.  i 

(/)  AUaSf  Pluries,  and  Concurrent  Writs, 

The  issuing  of  alias  andphtries  writs  of  aummons, 
and  of  writs  of  distringas  upon  them,  ivith  the  leave 
of  the  Court  or  a  Judge,  is  not  confined  to  the  cur- 
rency of  the  four  months  allowed  for  the  original 
writ  of  summons,  of  which  the  alias  and  pbtries  are 
intended  to  be  continuances,  but  these  writs  may  be 
issued  within  a  reasonable  time  of  the  expiration  of 
such  four  months. 

To  make  the  pbtries  a  continuance  of  the  alias 
writ  of  summons,  is  it  necessary  that  the  alias  writ 
should  be  returned  ? — qtusre, 

Semble — ^that  where  a  writ  of  distringas,  taken  out 
for  the  purpose  of  proceeding  to  outlawry,  has  been 
abandoned  by  the  plaintiff,  and  nothing  done  upon 
it,  such  writ  does  not  invalidate  an  aUas  pluries  writ 
of  summons,  sued  out  during  the  currency  of  the 
writ,  or  prevent  the  plaintiff  from  continuing  his 
writs  of  summons.  Norman  v.  Winter 1 8  Law  J.  Rep. 
(N.8.)  C.P.  179;  5  Bing.  N.C.  279;  7  Sc  251;  7 
Dowl.  P.C.  304. 

Two  or  more  writs  of  sunmions  against  several 
defendants  in  the  same  county,  with  one  or  other  of 
which  all  the  defendants  are  served,  is  no  irregu- 
larity, provided  all  the  writs  are  sued  out  on  the 
same  day,  and  upon  one  praeipe.  Angus  v.  Medtrin, 

7  Law  J.  Rep.  (m.8.)  Ezch.  10:  s.  c.  Angus  v.  CSop- 
pard,  S  M.  &  W.  57 ;  6  Dowl.  P.C.  187. 

(m)  Distringas. 

[See  ante,  (k)  Irregularity.] 

Where  the  time  for  appearance  to  a  writ  of  sum- 
mons is  out  on  Friday,  a  motion  to  issue  a  distringas 
may  be  made  on  Monday,  on  an  affidavit  sworn  on 
Saturday,  stating,  that  on  that  day  no  appearance 
had  been  entered  by  the  defendant.  S^pence  v.  Barker^ 

8  Dowl.  P.C.  296. 

It  is  no  objection  to  issuing  a  distringas  that  the 
defendant  is  confined  in  a  lunatic  asylum,  if  the 
keepers  of  it  will  not  allow  the  summons  to  be  served. 
Jones  v.  Evansj  8  DowL  P.C.  425. 

The  Court  ordered  a  distringas  to  issue  against 
the  defendant,  a  lunatic,  it  having  appeared  that  the 
usual  applications  had  been  made  at  a  private  mad- 
house in  which  he  was  confined,  and  that  the  owner 
thereof  would  not  allow  him  to  be  seen  in  conse- 
quence of  his  insanity.  In  re  KiUxtcky  6  Law  J.  Rep. 
(n.s.)  C.P.  191. 

A  keeper  of  a  lunatic  having  refused  to  allow 
personal  service  of  the  writ  of  summons  on  the 
lunatic,  the  Court  granted  a  distringas  to  be  served 
in  the  first  instance  upon  the-  friends  of  the  lunatic, 
and  if  they  could  not  be  found,  upon  his  keeper. 
Branson  or  Rawson  v.  MosSj  9  Law  J.  Rep.  (n.s.) 
Exch.  189;  6  M.  &  W.  420;  8  Dowl.  P.C.  412. 

The  Court  will  not  grant  a  writ  of  distringas,  for 
the  purpose  of  compelling  an  appearance,  where 
there  has  only  been  a  service  of  the  writ  of  sunrnions 
on  an  agent  of  the  defendant  Grindley  v.  Thorn, 
5  Dowl.  P.C.  383. 

I'he  Court  will  not  grant  a  distringas  to  compel 
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an  appearance,  where  the  service  of  the  summons  has 
been  effected  at  the  defendant's  counting-house  on 
a  clerk,  who  stated  that  his  master  was  abroad,  and 
it  was  uncertain  when  he  would  return.  Taylor  v. 
^v«A,  8  Dowl.  P.C.  613. 

In  order  to  obtain  a  distringas  for  non-appearance, 
it  must  be  shewn  that  the  defendant  is  absent,  or  cir- 
cumstances must  be  stated  from  which  it  can  be 
inferred  by  the  Court  that  the  defendant  is  avoiding 
the  process  of  the  Court  Houghton  v.  Howarth,  4 
Dowl.  P.C.  749. 

Under  special  circumstances,  the  Court  will  allow 
a  writ  of  distringas  to  compel  an  appearance  to  be 
issued  against  a  defendant,  although  his  residence 
cannot  be  discovered,  the  usual  service  of  the  writ 
of  summons  by  calls  and  appointments,  having  been 
efiected  at  his  fwo  last  known  places  of  abode,  and 
on  an-  agent  'for  the  receipt  of  his  rents,  who  stated 
himself  to  be  in  communication  with  his  principal. 
Grindley  v.  Thorn,  5  Dowl.  P.C.  544. 

Where  a  writ  of  summons  and  the  copy,  left  at 
the  defendant's  abode  in  order  to  obtain  a  distringas, 
described  the  defendant's  christian  name  by  the 
initial,  he  having  so  signed  the  bill  of  exchange  on 
which  the  action  was  brought,  the  Court  required 
the  affidavit  that  he  had  so  signed  the  bill,  before  the 
writ  of  distringas  was  allowed  to  issue.  Worley  v. 
Ctfmuff^Aam,  8  Dowl.  P.C.  139. 

The  party  employed  to  serve  the  defendant  with 
a  writ  of  summons,  made  four  appointments,  and  saw 
&e  wife  upon  each,  who  asserted  that  her  husband 
was  from  home ;  and,  upon  the  fourth  appointment^ 
he  stated  the  nature  and  object  of  his  call,  and  after 
explaining  its  meaning,  left  the  copy  of  the  writ^ 
which  the  wife  desired  him  to  take  away,  as  it  would 
be  useless  to  leave  it ;  this  he  declined,  and  left  the 
house :  he  was,  however,  followed  by  the  daughter 
of  the  defendant,  who  once  more  desired  him  to  take 
the  copy,  the  leaving  of  which  would  be  useless,  aa 
he  had  not  seen  the  defendant  This  was  again  re- 
fused, and  during  the  discussion  the  copy  of  the 
writ  fell  into  the  street,  where  it  was  suffered  to 
remain.    The  Court  held  the  service  to  be  good,  and 

ordored  the  writ  of  distringas  to  issue.    v. 

Cloke,  7  Law  J.  Rep.  (n.s.)  C.P.  43. 

Where  it  is  clear  tiiat  the  defendant  keeps  out  of 
the  way  to  avoid  being  served,  the  Court  will  grant 
a  distringas,  although  three  calls  and  two  appoint- 
ments have  not  been  made.  Hickman  v.  Dallimore, 
4  DowL  P.C.  278. 

A  distringas  will  not  be  granted,  if  it  does  not 
sufficiently  appear  that  the  defendant  was  at  home, 
or  in  the  nei^bourhood  at  the  time  the  calls  were 
made.     Williams  r, Hosier,  1  T.  &  G.  805. 

In  order  to  obtain  a  distringas,  it  is  necessary 
that  all  the  calls  should  be  ifiade  on  different  days. 
Cross  V.  Wilkins,  4  Dowl.  P.C.  279. 

It  is  indispensably  necessary,  in  order  to  obtain 
a  distringat,  that  the  hour  should  be  mentioned  at 
the  time  of  making  the  appointments.  Atkinson  v. 
Clean,  6  Dowl.  P.C.  252. 

In  order  to  obtain  a  distringas,  it  is  not  sufficient 
to  shew  •  that  at  the  three  calls  the  defendant  has 
been  stated  to  be  abroad.  Grover  v.  Hindmarsh,  7 
Dowl.  P.C.  607. 

A  declaration  by  the  defendant  that  he  will  keep 
out  of  the  way  to  avoid  being  served,  does  not  waive 
the  necessity  of  comj^lying  with  the   practice  of 
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•Qtlmwiy.  The  defendant  did  not  render  to  the 
sheriff  on  the  exigent,  hut,  hefore  the  last  procla- 
mation, entered  an  appearance,  without  also  enter- 
ing a  supersedeas  to  stay  the  outlawry.  The  plain- 
tifi,  thereupon,  directed  the  sheriff  to  stay  all  pro- 
ceedings in  the  outlawry.  The  plaintiff,  having 
another  cause  of  action  against  the  defendant  on  a 
special  contract,  applied  to  his  attorney  to  appear 
for  him,  which  the  latter  declined  to  do.  They 
then  proposed  to  consolidate  the  two  actions,  Inr 
changing  the  first  writ  of  deht  into  assumpsit  This 
the  defendant  refused  to  do,  and  kept  out  of  the  way 
to  avoid  service  of  the  writ  The  Court  refused  to 
set  aside  the  defendant's  appearance,  on  the  ground, 
that  the  plaintlfis  might  have  gone  on  with  the  out- 
lawry. They  also  refused  to  amend  the  writ  from 
deht  to  assumpsit  Oreen  v.  KetHlbpj  9  Law  J.  Rep. 
(N.8.)  Exch.  228 ;  6  M.  &  W.  731 ;  8  Dowl.  P.C.  788. 

(C)  Declaration. 
(a)  Against  what  Partifs. 

Where  a  plaintiff  sues  out  a  capias  against  two 
and  he  arrests  one  only,  he  cannot  declare  against 
him  alone.     Carson  v.  Dowding,  4  Dowl.  P.C.  297. 

Upon  an  affidavit  of  deht  against  two,  a  declara- 
tion against  one  is  irregular.  Belhtii  v.  Barelta,  4 
Dowl.  P.C.  719. 

A  hailahle  writ  was  sued  out  against  three :  all 
were  arrested — ^hut  one,  being  an  administratrix,  ob- 
tained her  discharge.  Plaintiff  then  declared  against 
the  other  two : — Held,  that  after  pleading,  they 
could  not  set  aside  the  declaration  for  irregularity. 
Bartrum  v.  Wimams,  4  Bing.  N.C.  301  ;  5  Sc.  708 ; 
6  Dowl.  P.C.  397. 

(6)  Form, 

A  declaration  which  begins  and  ends  in  the  old 
form,  in  the  Exchequer,  is  not  had  on  special  demur- 
rer, jflderson  v.  Johnson^  6  Law  J.  Rep.  (n.s.)  Exch. 
51;  2  M.  &  W.  70 ;  5  Dowl.  P.C.  294. 

As  the  Uniformity  of  Process  Act,  2  Will.  4, 
c.  89,  does  not  apply  to  actions  commenced  in  infe- 
rior courts,  the  Court  will  not  assume  that  a  decla- 
ration, which  is  not  in  conformity  with  the  provi- 
sions of  that  statute,  and  the  rules  made  thereon,  but 
which  accords  with  the  form  adopted  by  the  old 
practice,  is  not  a  declaration  in  an  action  commenced 
in  an  inferior  court,  and  removed  into  this  court ; 
as  therefore,  if  it  were  not  a  declaration  in  an  action 
commenced  in  an  inferior  court,  it  might  be  set 
aside  for  irregularity : — Held,  that  such  irregularity 
could  not  be  taken  advantage  of  on  special  demur- 
rer. Dod  V.  Grant,  6  Law  J.  Rep.  (n.s.)  K.B.  90 ; 
4  Ad.  &E.  485;  6N.&M.70. 

(c)  Notice. 

Notice  of  declaration  given  after  a  rule  to  plead, 
but  on  the  same  day,  is  regular.  Mkman  or  /iiiman 
V.  Omway^  7  Law  J.  Rep.  (n.s.)  Exch.  12 ;  3  M.  & 
W.71;  6  Dowl.  P.C.  76. 

A  notice  of  declaration  being  filed,  served  in  the 
country  at  150  miles  distance  on  the  day  the  decla- 
ration is  stated  to  be  filed,  la  regular. 

A  motion  to  set  aside  a  judgment  as  irregular, 
for  being  signed  too  early,  on  the  13th,  notice  of  de- 
claration not  havyig  been  given  till  the  5th,  was 
held  to  be  answered  by  an  affidavit  that  the  notice 
was  served  on  the  4th ;  though  it  was  not  shewn 


whether  the  notice  was  served  on  that  day,  before 
or  after  declaration  filed.  Rooke  v.  Skerwoodt  4  Dowl. 
P.C.  363. 

An  objection  to  a  notice  of  declaration,  on  the 
ground  of  variance  from  the  writ,  must  be  taken 
within  four  days  from  the  time  of  serving  the 
notice,  whether  in  term  or  vacation.  An  interme- 
diate Sunday  eoimts  as  one  of  those  days.  Some  of 
the  days  falling  within  term,  and  some  in  vacation, 
is  immaterial.     Hinton  v.  Stevens,  4  DowL  P.C.  283. 

Where  the  Court  allows  notice  of  declaration  to 
be  stuck  up  in  the  Master's  office,  they  will  not  in  tiie 
same  rule  direct  the  service  of  all  future  notices  and 
rules  to  be  made  in  the  same  way.  Lay  ton  v.  Mason, 
6  DowL  P.C.  275. 

In  order  to  entitle  a  defendant  to  set  aside  a 
notice  of  declaration,  on  the  ground  of  not  being 
served  with  process,  it  is  not  sufficient  for  him  to 
swear  simply  that  he  has  not  been  served,  although 
it  may  appear  by  another  affidavit  that  the  service 
was  effected  on  another  person.  Giles  v.  Hemming, 
6  DowL  P.C.  325. 

{d)  Demand. 

Only  one  demand  of  declaration  is  necessary; 
and  therefore,  if  the  plaintiff  obtains  further  time  to 
declare,  the  defendant  will  be  entitled  to  sign  a  mm 
pros.,  at  the  expiration  of  the  last  order  for  time. 
Teuton  v.  Gant,  5  DowL  P.C.  153. 

(«)  Entitling, 

It  is  irregular  to  entitie  a  declaration  of  the  Court 
on  the  back  of  it  only.  Rippling  v.  Watts,  4  DowL 
P.C.  290. 

A  declaration  of  Trinity  term,  1837,  was  entitled 
Trinity  term,  1  Vict : — Held,  to  be  an  immaterial 

error.  Doe  d. v.  Roe,  7  Law  J.  Rep.  (n.s.)  Q.B. 

17. 

(/)  Delivery. 

Where  notice  is  given  to  a  defendant,  that  a  decla- 
ration is  left;  at  the  office,  and  he  is  directed  to  plead 
in  eight  days,  such  declaration  is  held  to  be  well 
delivered  from  the  day  of  giving  such  notice,  not 
from  the  day  when  the  declaration  is  actually  lodged 
in  the  office.  Bennett  v.  Smith,  6  Law  J.  Rep.  (n.s.) 
C.P.  39  ;  3  Bing.  N.C.  305 ;  3  Sc.  673 ;  5  Dowl.  P.C. 
353. 

Where  the  plaintiff's  declaration*  is  delivered  on 
the  day  after  that  on  which  it  bears  date,  contrary 
to  1  Reg.  Gen.  Hilary  term,  4  WilL  4,  it  is  an 
irregularity,  which  is  waived  by  delaying  to  come  to 
the  court  from  the  26th  of  October  to  the  9th  of 
November.    Neumham  v.  Hamty,  5  DowL  P.C.  259. 

(g)   Withdrawing. 

After  a  summons  had  been  taken  out  for  setting 
aside  an  irregular  declaration,  and  both  parties  had 
attended  before  the  Judge,  who  referred  them  to  the 
Court : — Held,  that  the  plaintiff  could  not  withdraw 
the  declaration  without  paying  costs.  Bellotti  v. 
Barella,  4  DowL  P.C.  719. 

(A)  Striking  out  Counts. 

[See  post,  (R)  Motions,  Rules,  and  Orders.] 

Applications  to  strike  out  counts  ought  to  be 
made  to  a  Judge  at  chambers  in  the  first  instance. 
Ward  V.  Graystock,  4  DowL  P.C.  717. 
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Two  coimtB  upon  the  same  contract,  the  one 
alleging  the  defendant  to  be  liable  jointly  with 
another,  the  other  alone,  will  not  be  allowed.  Choi* 
nwndeley  v.  Paynt^  4  So.  418;  S  Bing.  N.C.70^;  6 
DowL  P.C.  638. 

Where  a  declaration  in  assumpsit  for  a  toll  con- 
tained two  counts,  in  one  of  which  it  was  alleged  to 
be  due  as  a  metage  fee,  and  in  the  other  as  a  port 
duty,  the  Court  ordered  one  of  them  to  be  stnick 
out,  in  obedience  to  tlie  rule  of  Hilary  term,  4  Will. 
4,  r.  5.  Jenkins  v.  Trehar,  5  Law  J.  Rep.  (n.s.) 
£xch.llS;  1M.&W.16;  1T.&0.316;  4DowL 
P.C.690. 

Where  a  declaration  contained  a  count  on  the 
statute  for  the  double  rent  of  the  premises  held  over 
after  notice,  and  another  for  use  and  occupation  of 
the  same  premises,  the  Court  refused  to  strike  out 
one  of  them.  Tkoroton  or  Thornton  v.  Whitehead,  6 
Law  J.  Rep.  (n.6.)  Exch.  1 13 ;  1  M.  &  W.  14;  IT. 
&G.813;  4  DowL  P.C.  747. 

A  declaration  consisted  of  two  counts,  the  first, 
upon  a  contract  for  the  carriage  of  certain  goods  by 
a  steam  vessel  from  Belfast  to  Dublin,  and  thence 
to  the  port  of  London,  where  the  same  were  to  be 
delivered;  the  second,  upon  a  contract  that  the 
goods  should  be  taken  care  of  at  the  wharf  where 
they  should  be  landed  at  the  port  of  London,  and 
carried  by  the  defendants  from  the  wharf  to  the 
place  of  business  of  the  plaintiff  in  a  reasonable  time : 
---Held,  (Coltman,  J.,  dubitante,)  that  a  distinct 
subject-matter  of  complaint  was  intended  to  be 
established  in  respect  of  each  count,  and  conse- 
quently that  one  should  not  be  struck  out  under  the 
6th  general  rule  of  Hilary  term,  4  Will.  4,  as  an 
apparent  violation  of  the  general  rule  immediately 
preceding.  James  v.  Bourne^  7  Law  J.  Rep.  (n.b.) 
C.P.187;  4  Bing.  N.C.  420;  6  Sc231;  6  Dowi 
P.C.  60S. 

The  first  count  of  the  declaration  was  framed  in  case 
for  disannezing  and  removing  from  premises  a  certain 
steam-engine  boiler,  and  converting  and  disposing 
of  the  same  to  the  defendants'  use.  The  second  was 
in  trover  for  a  conversion  of  the  same  steam-engine 
boiler.  Upon  the  objection,  that  these  two  coimts 
could  not  be  allowed  sioce  the  new  rules,  as  they  did 
not  shew  a  **  distinct  subject-matter  of  complaint,*' 
in  each,  the  Court  suggested  that  that  part  of  the 
first  count  which  alleged  a  conversion  should  be 
struck  out 

Whether  these  two  counts  were  in  violation  of  the 
5th  rule  of  Hilary  term,  4  WilL  4,-^tMer«.  WeeUm 
V.  Woodcock,  8LawJ.  Rep.  (n.8.)  £xch.  168 ;  5  M.& 
W.143;  7  DowL  P.C.  384. 

A  declaration  contained  two  counts.  The  first 
was  on  a  charter-party,  whereby  the  defendant  agreed 
that  a  certain  ship  should  sbU  to  Honduras,  there 
take  on  board  a  full  cargo  of  mahogany,  &c,  and 
therewith  proceed  to  London  or  Liverpool,  and  de- 
liver the  same  on  payment  of  freight,  &c.  Breach, 
that  though  the  cargo  was  delivered  by  the  plaintiff 
at  Honduras,  and  received  by  the  master  and  crew, 
and  was  carried  to  England,  and  though  the  said 
ship  proceeded  therewith  to  Liverpool,  yet  that  part 
of  the  cargo  was  not  taken  on  board,  or  carried  or 
delivered  according  to  the  intent  and  meaning  of  the 
said  agreement  The  second  count  stated,  that  in 
consideration  that  the  plaintiff  had  caused  certain 
goods  to  be  uken  to  and  loaded  on  board  of  the  de- 


fendant's vessel  in  the  Bay  of  Hondozms,  to  be  con- 
veyed to  England,  for  freight,  &c,  the  defendant 
promised  that  due  and  proper  care  should  be  taken 
of  the  goods  until  they  were  loaded  on  board  the  said 
vessel :  breach,  that  due  and  proper  care  waa  net 
taken  of  the  goods  until  they  were  loaded,  but  that 
after  they  were  delivered  to  the  defendants,  and 
whilst  in  their  custody  to  be  loaded,  were  wholly 
lost: — Held,  that  these  counts  contained  distinct 
subject-matters  of  complaint ;  and,  therefore,  that 
the  plaintiff  ought  to  be  allowed  to  retain  both  of 
them.  Vttughan  v.  Glenn,  9  Law  J.  Rep.  (N.a.)  Ezch. 
118;  6M.&W.677;  8  DowL  P.C.  396. 

(f)  Amendment, 

A  defendant  was  named  by  his  right  name  in  the 
writ,  and  by  a  wrong  name  in  the  declaration. 
Notice  of  declaration  was  given  to  the  defendant, 
who  omitted  to  take  the  declaration  out  of  the  office, 
until  after  the  time  for  pleading  had  expired,  and 
interlocutory  judgment  had  been  signed.  The  de- 
fendant, on  discovering  the  mistake  in  the  name, 
returned  the  declaration  to  the  plaintiff  In  the 
judgment  the  defendant  was  described  in  the  same 
manner  as  in  the  declaration: — Held,  that  the  judg- 
ment, being  regular,  ought  not  to  be  set  aside,  and 
that  if  the  defendant  wished  to  take  advantage  of  the 
mistake,  he  ought  to  have  applied  to  a  Judge  to 
amend  the  declaration  at  the  expense  of  the  plaintifi^ 
¥rithin  the  time  that,  before  the  3  &  4  Will.  4,  c  42, 
he  would  have  had  to  plead  the  misnomer  in  abate- 
ment Kitchen  v.  Moots  or  Brooks,  9  Law  J.  Rep. 
(h.s.)  Exch.  5 ;  5  M.  &  W.  522 ;  8  DowL  P.C.  232. 

(A)  Irregularity. 

The  plaintiff's  describing  himself  in  the  declara- 
tion as  Henry  H.  Lindsey,  is  no  ground  for  setting 
aside  the  declaration  for  irregularity.  Lindsey  v. 
Wells,  6  Law  J.  Rep.  ( v.8.)  C.P.  237 ;  3  Bing.  N.C. 
777 ;  4  Sc  471 ;  5  DowL  P.C.  618. 

Where  bailable  process  issues  against  several  de- 
fendants, it  is  irregular  to  declare  against  one  only. 
^  Where  an  irregular  declaration  having  been  de- 
livered, the  defendant's  attorney  gave  notice  of  the 
irregularity,  and  afterwards  appli»l  to  a  Judge  in  va- 
cation to  set  it  aside,  who  decided  that  it  was  regular, 
whereupon  the  defendant  applied  for  time  to  plead, 
which  was  extended,  on  several  applications  during 
the  vacation,  and  within  the  first  four  dmya  of  term, 
the  defendant  applied  to  the  Court  to  set  aside  the 
proceedings : — ^Held,  that  he  had  not  waived  the 
irregularity.  Woodcock  v.  KUby,  5  Law  J.  Rep.  (n.s.) 
£Kch.l42;  1M.&W.41;  1T.&G.301;  5Dowl. 
P.C.  730. 

Where  a  plaintiff  has  sued  a  defendant  by  hia 
wrong  christian  name,  but  has  declared  against  him 
by  his  right  christian  name,  the  proceeding  is  re- 
gular since  the  3  &  4  WilL  4,  c.  42,  s.  1 1.  /fofrnw  ▼. 
Wadsworth,  8  DowL  P.C.  601. 

(D)  Plea. 

(a)  Rule  to  plead, 

A  rule  to  plead  before  notice  of  declaration,  is 
irregular,  but  the  irregularity  is  waived  by  the  defen- 
dant taking  out  a  summons  for  time  to  plead. 

"Wliere  judgment  has  been  s^ned  for  want  of  a 
plea,  an  afiidavit  of  the  defendant's  attorney,  which 
states,  **  considering  he  had  a  good  defence  on  the 
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merits/*  is  not  sufficient  to  let  in  the  defendant  to 
plead  on  terms.  Pope  v.  Mann^  6  Law  J.  Rep.  (n.8.) 
£xch.204;  2M.&W.881. 

Where  the  defendant  puts  one  plea  upon  the  re- 
cord, which  always  remains  there,  and  upon  leave 
to  amend,  on  payment  of  costs,  adds  another,  a  rule 
to  plead  several  pleas  is  not  necessary,  under  the 
84th  rule  of  Hil.  term,  2  Will.  4;  and  judgment 
signed  for  want  of  such  rule  will  he  set  aside.  Munk 
or  Monck  v.  Sherutonef  6  Law  J.  Rep.  (n.8.)  C.P.  29 ; 
3Sc.661. 

Where  to  the  whole  declaration  the  defendant 
pleads  nunquam  indebittUui  as  to  all  hut  40^,  and  a 
tender  as  to  that,  no  rule  to  plead  double  is  necessary 
under  the  13th  rule  of  Trinity  term,  1  Will.  4,  as  it  is 
but  one  plea.  Archer  v.  Oarrard,  7  Law  J.  Rep.  (n.s.) 
Exch.  12 ;  3  M.  &  W.  68 ;  6  Dowl.  P.O.  132. 

A  rule  to  plead  in  a  wrong  name,  is  a  nullity. 
Warner,  Beresfordy  4  DowL  P.C.  361 ;  1  T.  &  G.  230. 

Where  a  plaintiiST  has  consented  to  a  rule  to  plead 
several  matters,  the  Court  will  not  entertain  an  ap« 
plication  to  set  aside  any  of  these  pleas.  Howen  v. 
Corr,  5  Dowl.  P.C.  305. 

(b)  Time  fir  pleading. 

Where  a  declaration  is  filed,  an  indorsement  of 
time  to  plead  is  unnecessary,  a  notice  of  such  time 
being  contained  in  the  notice  given  of  the  declara- 
tion being  filed.  SHvertide  v.  Tappen,  9  Law  J.  Rep. 
(n.8.)  C.P.  176 ;  7SC.48L 

An  omission  or  imperfect  statement  of  the  year,  in 
a  summons  for  further  time  to  plead,  is  immaterial. 
Solomons  T.  Nambtf,  8  Law  J.  Rep.  (n.s.)  Exch.  267 ; 
5  M.  &  W.  389 ;  7  Dowl.  P.C.  459. 

The  additional  time  indorsed  by  consent  on  a 
summons  after  a  rule  to  plead,  is  to  be  computed 
from  the  date  of  the  Judge's  order,  and  not  from 
the  expiration  of  the  time  allowed  by  the  rule  to 
plead.  Lane  v.  Parecne,  6  Law  J.  Rep.  (n.8.)  C.P.  26 ; 
3Bmg.N.C.264;  3Sc.652;  5  Dowl.  P.C.  359. 

Where  a  plaintiff  obtains  an  order  to  amend  his 
declaration,  to  which  the  defendant  has  demurred, 
and  the  latter  at  the  same  time  obtains  an  order  for 
time  tojplead,  that  time  must  be  calculated  &om  the 
time  that  the  plaintiff  amends,  and  not  from  the  date 
of  the  order  for  time,  although  the  latter  order  does 
not  refer  to  the  former.  Iknfiet  v.  Stanley,  8  DowL 
P.C.  433. 

If  a  defendant  obtains  an  order  calling  on  the  plain- 
tiff to  give  security  for  costs,  and  directing  that  defen- 
dant uall  have  seven  days  to  plead  after  such  secu- 
rity given,  and  defendant  afterwards,  and  before 
security  given,  craves  oyer,  the  time  for  pleading 
runs  from  the  day  when  oyer  is  granted,  if  subse- 
quent to  the  giving  of  security  or  rescinding  of  the 
order,  and  not,  in  that  case,  from  the  time  when 
such  security  is  given  or  order  rescinded.  Cahill  v. 
Macdmald,  4  Ad.  &  £.  1004. 

The  defendants,  after  obtaining  a  week's  time  to 
plead,  took  out  several  summonses,  on  successive 
days,  for  further  time,  the  last  being  returnable  on  the 
day  after  the  week's  time  expired ;  but  took  no  order 
on  either  of  them.  On  that  same  day  the  plaintiff 
signed  judgment : — Held,  regular.  Bms  v.  Cooper,  2 
M.&W.310. 

In  an  action  in  the  Common  Pleas  for  a  lihel,  to 
which  a  justification  was  pleaded,  the  plain  tiff  having 
recovered  a  farthing  damages,  because  a  part  of  the 


libel  was  not  covered  by  the  justification,  that  Court 
granted  a  rule  m»i  iat  a  new  trial,  on  the  ground,  that 
th^'justification  was  sufficient;  an  action  having 
been  brought  in  the  Court  of  Exchequer  by  the  same 
plainti^  on  the  same  libel,  against  another  defendant, 
the  Court  allowed  the  latter  two  months  time  to 
plead,  in  order  that  the  decision  of  the  Court  of 
Common  Pleas  might  be  ascertained.  Clark  v.  Talbot, 

5  Law  J.  Rep.  (n.s.)  Exch.  40. 

(c)  Puis  darrein  centinwmce. 

Where  a  defendant  pleads  a  plea  puis  darrein  eon- 
Hnuanee,  he  cannot  compel  the  plaintiff  to  proceed 
with  his  suit,  but  the  latter  is  at  liberty  to  discontinue 
without  costs. 

There  is  no  distinction  in  regard  to  the  plea  of 
bankruptcy  and  certificate,  the  6  Oeo.  4,  c.  16,  s.  59, 
not  preventing  the  plaintiff  from  discontinuing  with- 
out costs,  where  the  defendant  pleads  puis  darrein 
continuance.  Wollen  v.  Smith,  and  Price  v.  Morgan,  8 
Law  J.  Rep.  (n.8.)  aS.  122 ;  9  Ad.  &  E.  505 ;  1  P. 

6  D.  374. 

If  a  plea  pleaded  puis  darrein  continuance  good  in 
form,  be  verified  by  affidavit,  and  there  be  also  an 
affidavit  under  the  rule  Hilary  term,  4  Will.  4,  s.  2, 
the  Judge  at  Nisi  Prius  will  receive  it,  although 
there  may  be  reason  to  believe  that  it  is  pleaded  for 
delay.'  Ludlow  {Corporation)  y.  Tyler,  7  C.  &  P.  537. 
[Patteson] 

Where  a  rule  nisi  has  been  obtained  for  leave  to 
plead  coverture  puis  darrein  continuance,  the  ground 
of  plea  having  arisen  more  than  eight  days  before 
the  time  of  pleading,  the  Court  will  not,  without 
consent,  introduce  into  the  rule  the  term,  that  the 
affidavit  of  verification  required  by  2  Reg.  Gen.  Hil. 
term,  4  Will.  4,  shall  be  dispensed  with.  Powell  v. 
Duncan,  5  DowL  P.C.  550. 

(d)  In  Abatement, 

A  plea  in  abatement  of  coverture  of  the  defendant, 
is  not  within  the  sUtute  8  &  4  Will  4,  c.  42,  s.  8. 
Jones  V.  Smith,  7  Law  J.  Rep.  (n.8.)  Exch.  143 ;  3  M. 
&W.526;  6  DowL  P.C.  557. 

(e)  Issuable  Pleas. 

The  common  order  to  **  plead  issuably"  applies  to 
the  plea  only,  and  not  to  the  rejoinder  or  subsequent 
pleading^  Woodman  v.  Ooble,  7  Law  J.  Rep.  (n.s.) 
Exch.  59 ;  3  M.  &  W.  304 ;  6  Dowl  P.C.  37 1. 

A  plea  of  bankruptcy  of  one  of  the  plaintiffs,  after 
the  commencement  of  the  suit,  is  not  an  issuable 
plea  within  Uie  meaning  of  a  Judge's  order  to  plead 
issuably. 

It  sfems  that  an  issuable  plea  is  not  merely  a 
plea  on  which  issue  may  be  taken,  but  one  that  goes 
to  the  substantial  merits  of  the  action.  Staples  v. 
Holdsworth,  7  Law  J.  Rep.  (n.s.)  C.P.  66;  4  Bing. 
N.C.  144 ;  5  Sc.  432 ;  6  DowL  P.C.  196. 

A  declaration  stated,  that  the  |)laintiff  was  tenant 
to  the  defendant,  who  seized  certain  goods  and  chat- 
tels under  colour  of  a  distress  for  rent,  and  that 
thereupon  the  plaintiff  was  entitled  to  replevy  the 
goods,  which  were  in  the  possession  and  under  the 
controul  of  the  defendant,  upon  giving  to  the  sheriff 
a  bond  in  double  the  value  of  the  goods,  to  be  ascer- 
tained by  the  oath  of  a  credible  witness ;  but  that 
the  defendant  would  not  allow  the  goods  to  be  ap- 
praised, wherel^  the  plaintiff  was  deprived  of  lus 
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tight  to  re]^leTy.  The  defendant  being  under  tennt 
to  plead  *'  isRuably,"  pleaded  that  the  plaintifr  held 
by  virtue  of  a  certain  demise,  at  a  weekly  rent,  ]^y- 
aole  weekly,  and  because  two  weeks'  rent  was  in 
arrear,  the  defendant  seised  and  took  the  goods  and 
chattels  mentioned,  as  for  a  distress,  as  she  lawfully 
miffht  for  the  cause  aforesaid : — Held,  that  this  was 
an  issuable  plea.  Sealur.  Harria,  8  Law  J.  Rep.  (n.b.) 
Exch.  149  ;  7  Dowl.  P.C.  195. 

In  an  action  for  goods  sold  and  delivered,  a  plea, 
that  the  plaintifi)  before  the  commencement  of  the 
action,  and  after  the  debt  was  contracted,  became 
a  bankrupt,  is  an  issuable  plea.  WtlUt  v.  Hattettox 
Allen,  8  Law  J.  Rep.  (n.8.)  C.P.  244 ;  6  Bing.  N.C. 
465;  7SC.474. 

In  trespass  for  breaking  and  entering  theplaintiiPs 
warehouse,  a  plea,  that  the  plaintiff  had  petitionedi 
and  been  discharged  by  the  Court  for  the  Relief  of 
Insolvent  Debtors,  and  that  the  cause  of  action  is 
vested  in  the  provisional  assignee,  is  not  an  issuable 
plea,  within  the  meaning  of  a  Judge's  order  to  plead 
issuably ;  and,  if  delivered,  the  plaintiff  may  sign 
judgment,  notwithstanding  a  Judge's  order  allowing 
such  plea,  on  a  contested  summons  for  leave  to  plead 
several  pleas.  WettenhaUY.  Graham^  7  Law  J.  jElep. 
(n.8.)  C.P.  295;  4  Bing.  N.C.  714;  6  Sc.  603;  6 
Dowl,  P.C.  746. 

The  defendant,  being  under  terms  to  plead  issu- 
ably, pleaded  to  debt  on  bond,  that  the  plaintiff  had 
promised  to  forbear  further  proceedings  on  the  per- 
formance of  certain  conditions  by  the  defen^int, 
which  were  performed.  The  plaintiff  having  signed 
judgment  as  for  want  of  a  plea,  a  rale  to  set  aside 
the  judgment  was  discharged,  with  costs,  on  the 
groimd  that  the  plea  was  frivolous.  Blackburn  v. 
Edward*,  8  Law  J.  Rep.  (k.s.)  Q.B.  200;  10  Ad.  & 
E.21;  2P.&D.287. 

The  defendant  being  under  terms  of  pleading 
issuably,  pleaded  to  an  action  on  a  banker's  draft, 
that  the  sole  cause  of  his  making  the  draft  was  for 
money  won  by  one  H  B,  in  a  common  gaming- 
house, from  the  defendant,  by  gaming.  The  Court 
held,  that  this  was  not  an  issuable  plea,  and  refused 
to  set  aside  the  judgment  that  had  been  signed  by 
the  plaintiff  as  for  want  of  a  plea.  Humphreys  v. 
Waldegrave  (Eart),  9  Law  J.  Rep.  (n.s.)  Exch.  244 ; 
6M.&W.622;  8  Dowl.  P.C.  768. 

If  a  defendant  is  under  terms  to  plead  issuably, 
and  he  pleads  nunquam  indebUatue  to  a  declaration 
containing  counts  on  bills  of  exchange,  as  well  as 
for  goods  sold  and  delivered,  the  plaintiff  may  treat 
the  plea  aa  a  nullity,  and  sign  judgment  as  for  want 
of  a  plea.  SeweUy,  Dale^  8  Dowl.  P.C.  809. 

(/)  Sham  Pleas. 

Where  a  defendant,  in  an  action  against  him  as 
acceptor  of  a  bill  of  exchange,  pleaded  part  payment, 
and  that  the  bill  was  outstanding  in  uie  hands  of  a 
third  person,  the  Court  refused  an  application  for 
setting  aside  the  pleas,  and  signing  judgment,  on 
the  ground  of  these  pleas  being  false,  and  for  the 
purpose  of  delay ;  the  defendant  having  previously 
written  a  letter  in  which  he  acknowledged  the  debt 
and  prayed  for  time.  Lqforest  v.  Langan,  5  Law  J. 
Rep.  (n.b.)  C.P.  88 ;  4  Dowl.  P.C.  642. 

(g)  Pleading  several  Pleas. 
A  plea  is  not  to  be  disallowed  because  it  is  bad  in 


law ;  the  question  is,  whether  it  contains  a  distinct 
subject-matter  of  defence.  BuUej/  v.  Foulkes,  9  Law 
J.  Rep.  (m.s.)  Exch.  185. 

The  Court  have  no  discretionary  power  to  allow 
several  pleas,  in  a  case  where  such  pleas  are  pro- 
hibited by  the  new  rules.  The  pleas  of  a  custom 
unqualified,  and  a  custom  qualified,  cannot  be  al- 
lowed. Bastard  v.  Smith,  6  Law  J.  Rep.  (m.s.)  K.B. 
8;  5Ad.&E.827;  1N.&P.242.. 

Pleas  which  in  an  action  for  a  malicious  arrest 
and  false  charge  of  having  forged  the  acceptance  on 
a  bill  of  exchsnge,  the  dSendant  will  be  allowed  to 
plead,  as  containing  distinct  charges  and  g^unds  of 
accusation,  consequently  as  not  beinff  within  the  5di 
general  rule  of  Hilary  term,  4  Will.  4.  Currie  r. 
Almond,  8  Law  J.  Rep.  (11.8.)  C.P.  108 ;  5  Bing.  N.C. 
224 ;  7  Sc.172 ;  s.  c  Curry  v.  Jmott,  7  DowL  P.C. 
249. 

In  an  action  of  trespass,  the  seisin  in  fee  of  tiie 
defendant,  or  of  anoUier  under  whose  command  he 
justifies,  may  be  pleaded  together  with  a  plea  deny- 
ing the  plaintiff's  possession.  Morse  v.  Apperley  or 
Ahhlehy,  9  Law  J.  Rep.  (n.8.)  Exch.  61 ;  6  M.  &  W. 
145;  8  Dowl.  P.C.  203. 

A  declaration  in  assumpsit  on  the  warranty  of  a 
mare  stated,  that  in  consideration  that  the  plaintiff 
would  buy  of  the  defendant  a  certain  mare,  at  a 
certun  price  to  be  paid  by  the  plaintiff,  the  defendant 
promised  that  the  mare  was  sound.  The  pleas  being, 
first,  non  assumpsit ;  secondly,  that  there  was  no  sudi 
consideration  for  the  defendant's  promise  as  was 
alleged  in  the  declaration;  thirdly,  that  the  mare 
was  sound : — the  defendant  was  allowed  to  plead  in 
addition,  a  special  plea,  that  the  plaintiff  did  not  buy 
the  mare  as  in  the  declaration  alleged.  Merse  v. 
Orton,  9  Law  J.  Rep.  (n.s.)  Exch.  58. 

Where,  to  an  action  on  a  cheque,  the  defendant 
pleaded  but  one  plea,  which  admitted  the  making 
the  cheque,  the  Court  refused  to  permit  him  also  to 
plead  that  the  cheque  required  a  stamp.  Jenkins  T. 
Creech,  6  Dowl.  P.C.  293. 

Where  a  defendant  in  one  plea  denied  the  accep- 
tance and  in  another  the  indorsement  of  a  bill  of 
exchange,  the  Court  refused  to  allow  him  to  plead 
in  addition,  that  it  was  drawn  on  paper  stamped 
contrary  to  the  provisions  of  the  4  &  5  Will.  4,  c  60. 
Dawson  v.  McDonald,  6  Law  J.  Rep.  (n.s.)  Exch.  10 ; 
2  M.  &  W.  26. 

In  an  action  against  the  sheriff  for  a  false  return 
otnuUa  bona  to  hfi,fa.,  the  defence  being  the  bank- 
ruptcy of  the  debtor,  Uie  Court  refused  to  allow  the 
defendant  to  plead  together  two  pleas,  one  traversing 
the  allegation  that  the  defendant  seized  the  goods  of 
the  debtor,  and  the  other  setting  forth  the  dates,  &c. 
of  the  act  of  bankruptcy  and  fiat ;  the  former  having 
been  prior,  the  latter  subsequent,  to  the  seizure. 
Wright  V.  Lainson,  3  M.  &  W.  44. 

(A)  Striking  out. 

Where  pleas  are  pleaded  by  a  Judge's  order* 
which  is  made  a  rule  of  court,  and  the  plaintiff 
wishes  to  get  rid  of  those  pleas,  his  motion  should 
be  to  rescind  the  Judge's  order. 

A  rule  for  striking  out  pleas  was  drawn  up  with- 
out reading  the  declaration,  or  its  being  made  an 
exhibit  The  Court  discharged  it  Smith  Eastern 
Railway  Company  v.  Short  or  Sprot,  9  Law  J.  Rep. 
(n.8.)  aB.  28 ;  3  P.  &  D.  110. 
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Where  the  plaintiff's  attorney  consents  to  an  appli- 
cation on  the  part  of  the  defendant,  to  plead  several 
matters,  the  abstract  of  which  is  submitted  to  his 
consideration*  the  plaintiff  is  bound  by  such  con- 
sent ;  and  a  rule  to  strike  out  one  of  the  pleas,  will 
be  discharged,  with  costs.  Puani  v.  Lmown,  7  Law 
J.  Rep.  (n.8.)  C.P.  144. 

Where  an  attorney,  on  being  served  with  process^ 
said  he  would  appear  and  accept  a  declaration,  the 
Court  refused  to  strike  out  a  plea,  that  he  was  an 
attorney  of  another  court  Lewis  v.  Kerr,  6  Law  J. 
Rep.  (n.8.)  Exch.  U  ;  5DowLP.C.827. 

The  defendant  to  an  action  on  bills  of  exchange, 
against  him  as  public  registered  officer  of  a  joint- 
Stock  bank,  pleaded,  first,  bankruptcy ;  secondly,  that 
before  the  commencement  of  the  action  he  had  ceased 
to  be  public  officer ;  thirdly,  that  the  Bank  of  England 
did  not  indorse  the  bills.  The  Court  struck  out 
those  pleas,  the  plaintiff  undertaking  not  to  sue  out 
execution  against  the  defendant's  person  or  property, 
and  the  defendant  having  leave  to  plead  his  bank- 
ruptcy, not  in  bar  of  the  action,  but  in  discharge  of 
his  individual  liability.  Wood  v.  Marston,  9  Law  J. 
Rep.  (N.S.)  Exch.  4. 

To  an  action  of  trespass,  the  defendant  pleaded, 
first,  not  guilty ;  secondly,  that  the  plaintiff  was  not 
possessed  of  die  close  in  which,  &c. ;  thirdly,  that 
the  defendant  was  seised  in  fee  of  the  close  in  ques- 
tion ;  fourthly,  that  A  B  was  seised  in  fee  of  the 
close  in  question,  and  that  by  his  command  the  de- 
fendant committed  the  trespass.  A  summons  having 
been  taken  out  before  a  Judge,  to  strike  out  the 
third  and  last  pleas,  on  the  ground,  that  the  facts 
therein  stated  might  be  given  in  evidence  under  the 
second  plea,  the  Judge  refused  to  make  any  order. 

Quare — whether,  although  no  order  had  been 
made,  an  appeal  did  not  lie  from  the  decision  of  the 
Judge,  the  Court  having  original  jurisdiction  to 
order  the  pleas  to  be  struck  out.  Morse  v.  Apperley 
01  Appleby t  9  Law  J.  Rep.  (n.s.)  Exch.  61 ;  6  M.  & 
W.145;  8  DowL  P.C.  203. 

(i)  Setting  aside. 

The  Court  will  not  set  aside  a  plea  because  it 
commences  with  a  formal  defence.  Bacon  v.  Ashton, 
5Dowl.P.C.94. 

It  is  not  necessary  that  a  defendant  should  be 
under  terms  to  plead  issuably,  in  order  that  the 
Court  may  exercise  its  jurisdiction  to  set  aside  pleas, 
on  the  ground  that  they  are  absurd,  or  manifestly 
false. 

Where  in  an  action  by  the  indorser  against  the 
acceptor  of  a  bill  of  exchange,  the  defendant  pleaded 
that  he  had  not,  at  any  time  before  the  bill  became 
due,  notice  that  it  had  been  indorsed,  nor  at  the 
time  of  the  indorsement  did  he  promise  to  pay  the 
same,  nor  did  the  plaintiff  pay  the  whole  amount  of 
the  bill  to  the  indorser,  from  whom  the  plaintiff 
received  the  said  bill — the  Court  would  not  set  aside 
the  plea  upon  motion,  but  left  the  plaintiff  to  pur- 
sue what  course  he  might  think  advisable.  Homer 
T.  Krppelf  8  Law  J.  Rep.  (n.8.)  aB.  204 ;  10  Ad.  & 
E.  17;  2P.&D.284. 

Where  the  defendant  pleaded,  that  the  drawer  did 
not,  at  the  time  of  making  the  bill,  or  of  the  ac- 
ceptance thereof,  pay  to  the  defendant  the  sum  of 
47^,  which  was  the  consideration  of  the  said  biU^ 
the  Court  treated  the  plea  as  mere  waste.paper,  and 


made  a  rule  absolute  to  allow  the  plaintiff  to  sign 
judgment  as  for  want  of  a  plea.  Knowles  v.  Burward, 
8  Law  J.  Rep.  (n.s.)  aB.  206 ;  10  Ad.  &  £.  19 ;  2 
P.  &  D.  235. 

{k)  Withdrataing. 

After  a  bad  plea  of  "no  consideration*'  to  a  de- 
claration on  a  bill  of  exchange,  by  which  the  plaintiff 
has  been  delayed  the  long  vacation,  the  Court,  un- 
der special  circumstances,  allowed  the  defendant  to 
withdraw  his  plea  and  plead  de  novo  and  have  an 
inspection  of  tKe  bill,  without  an  affidavit  of  merits. 
JPapUef  V.  Codrington,  4  Dowl.  P.C.  497. 

Where  a  plaintiff  demurred  to  certain  pleas  to 
the  second  count  in  his  declaration,  and  rej^ied  to 
the  pleas  to  the  third  count,  and  finding,  upon 
judgment  being  pronounced  in  his  favour  on  the 
demurrer,  that  the  plea  to  which  he  had  replied  was 
liable  to  the  same  objection  in  substance  as  those 
which  had  been  declared  bad,  applied  to  the  Court 
to  be  allowed  to  strike  out  the  first  count  of  his 
declaration,  to  which  the  general  issue  had  been 
pleaded,  and  the  replication  to  the  plea  to  the  third 
count,  and  to  substitute  a  demurrer  in  place  of  such 
replication ; — the  Court  refused  the  application, 
inasmuch  as  the  plaintiff  had  it  in  his  own  power  to 
attain  the  desired  object  without  their  interference, 
by  entering  a  nolle  prosequi  to  the  first  and  third 
counts.  Delegal  v.  Highley,  7  Law  J.  Rep.  (n.8.) 
C.P.  63;  4  Bing.  N.C.  114;  5  Sc.894;  6  DowL 
P.C.  194. 

(/)  Adding, 

Where  a  defendant  had  pleaded  that  a  cheque 
was  given  in  payment  of  a  gambling  debt,  the  Court 
refused  to  give  him  leave  to  add  a  plea,  that  the 
cheque  was  drawn  above  fifteen  mues  from  the 
place  where  payable,  and  was  falsely  dat«d .  M*I>oW' 
aU  V.  Lysterj  6  Law  J.  Rep.  (n.8.)  Exch.  11;  2  M.  ft 
W.52. 

(m)  Signature, 

A  plea  of  plene  administreurit  does  not  require  to 
be  signed  by  counsel.  Beed  v.  Spurr,  6  Law  J.  Rep. 
(n.s.)  Exch.  15  ;  2 M.  &  W.  76 ;  s.  c.  Beady,  Speer, 
6  Dowl.  P.C.  330. 

A  plea  requiring  counsel's  signature  is  sufiSdent 
if  it  has  sttached  to  it  a  copy  of  the  counsel's  sig- 
nature, provided  the  draft  plea  is  signed  by  the 
counsel  himself. 

Semble — ^that  the  coimsel's  original  signature  may 
be  attached  to  the  pleas  delivered.  Salter  v.  Pont» 
ford,  8  DowL  P.C.  435. 

(n)  Judgment  fir  Want  of  a  Plea. 

[See  ante,  (e)  Issuable  Plea ;  and  (i)  Setting 

aside.] 

The  mere  fact  of  a  plea  being  clearly  insufficient 
in  point  of  law,  is  not  a  ground  for  signing  judg- 
ment as  for  want  of  a  plea.  Cowper  v.  /ones,  4 
DowL  P.C.  591. 

A  judgment  signed  (after  a  defective  plea  deli- 
vered) as  for  want  of  a  plea,  is  irregular,  unless  a 
rule  to  plead  has  been  given.  Wame  v.  Beretfordf  4 
DowL  P.C.  36 1 ;  1  T.  &  G.  230. 

Where  the  time  for  pleading  was  out  on  the 
20th,  and  the  defendant  on  that  day  delivered  seve- 
ral pleas,  wiUi  a  summons  for  leave  to  plead  several 
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matters,  retnnutUe  at  three  o'clock  on  the  22iid 

(Monday),  and  the  plaintiff  returned  the  pleaa,  and 
signed  judgment  as  for  want  of  a  plea, — the  Court, 
under  the  circumstances,  set  aside  the  judgment  on 
an  affidavit  of  merits,  without  costs. 

Pending  a  rule  to  set  aside  judgment  that  had 
heen  signed  for  want  of  a  plea,  the  defendant  ob- 
tained the  orderof  a  Judge  to  plead  several  matters; 
but  the  Court  set  aside  the  order.  H'tUUs  ▼.  Otilnf, 
2  N.  &  P.  99. 

Where  a  plea  is  a  nullity,  the  plaintiff  must  never- 
theless demand  a  plea  l^fore  he  signs  judgment, 
and  cannot  treat  it  as  a  waiver  of  such  demand. 
Hough  v.  Bond^  5  Law  J.  Rep.  (n.s.)  Exch.  191 ;  1  M. 
&W.S14;  1T.&G.617. 

Where  the  time  of  pleading  expires  on  one  day, 
the  plaintiff  having  previously  made  a  demand  of  a 
plea,  the  plaintiff  may  sign  judgment  for  want  of  a 
plea,  at  the  opening  of  the  dfice  in  the  afternoon  of 
the  next  day.  BhnukU  ▼.  Hamsam,  6  Law  J.  Rep. 
(N.8.)  Kxch.  71 ;  2  M.  fis  W.  243;  5  Dowl  P.C.  457. 

In  actions  in  which  imparlance  is  abobshed,  the 
defendant  is  entitled  to  notice  to  plead,  before  judg- 
ment can  be  signed  for  want  of  a  plea.  Femiam  v. 
i^m/iVf.  5  Dowl.  P.C.  lis. 

A  plaintiff  is  not  entitled  to  sign  judgment  for 
want  of  a  plea,  until  the  time  for  pleading  has  ex- 
pired, although  none  but  irregular  pleas  may  have 
been  delivered  by  the  defendant  Smitkr,  RatkboK, 
A  Dowl.  P.C. 401. 

(£)    DSMVRREIL 

The  rule  of  Hilary  term,  4  WilL  4.  r.  2,  requiring  a 
marginal  note  of  tho  point  intended  to  be  argued  in 
oviTy  demurrer,  applies  to  special  demurrers.  Lin- 
dus  or  Lyndhuni  v.  Ponnd,  6  Law  J.  Rep.  (n.s.)  Exch. 
80  I  2  M.  &  W.  240 ;  6  Dowl.  P.C.  459. 

Where  Ike  points,  on  which  a  party  meant  to  rely, 
were  not  marked  in  the  demurrer-books,  nor  notice 
left  at  the  chambers  of  the  Lord  Chief  Justice,  ac- 
<'ordIng  to  the  rule  of  Trinity  term,  1 1  Geo.  4,  the 
Court  ordered  the  argument  to  be  postponed  until 
the  next  sjMJcial -paper  day,  the  offending  party  to 

iiay  the  costs  of  the  postponement,  if  any  should  be 
iKurrcd.     Ooutd  v.  Oliver^  6  Law  J.  Rep.  (n.8.)  C.P. 

UWK 

Where  there  Is  a  demurrer  to  a  pleading,  and  the 
\mrty  johiitig  in  demurrer  does  not  state  in  the  mar- 
y}it  tifhin  demurrer-book,  any  objection  to  a  former 
ihttdiiig,  temblef  that  he  is  not  entitled  to  object  to 
J«  «uni('ii;ncy  on  the  ar^ment;  especially  where 
it  U  only  cause  of  special  demurrer.  Parker  v. 
iWry,  n  M.  &  W.  230. 

A  ftifi'rtuve  in  the  margin  of  a  demurrer  to  the 
t  mtH'u  N|M;rittllv  set  out,  is  a  sullicient  compliance 
^)M»  iUit  mUf  of  Hilary  term,  4  WilL  4. 

To  a  (hrUnition  for  work  as  an  attorney  and 
BulHhfTt  iUti  deft  iidant  pleaded  two  pleas,  only  an- 
nyri  f  )iif<  Ih^  nUiiitiir's  claim  as  attometfi  the  plain- 
hlt  finhurri'ti,  ffft'rriug  in  the  margm  of  his  de- 
,„nirtr  Ut  the  cauncs  assigned.  A  Judge  having 
f,tfUtt:d  thfc  di'inurrer  to  be  set  aside,  the  Court 
ft  ,i  luth'ti  i)m:  order.    Berridge  v.  PriettUy^  5  Dowl. 

i*  i   am, 

y,  \,t  ti'  M  ri-jiliration  is  delivered  on  the  Wednes- 
i\.,j  htton  /-iftbtA'f-diiy,  tho  defendant  has  until  the 
VV ,  iht*  *4uy  Htu  r  Kanter-day,  to  return  his  demurrer; 
Iht,  mUfmuUaUt  days  between  the  Thursday  next 
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before,  and  the  Wednetday  next  jrflcr 
not  being  reckoned  or  included  in  any  rales 
notices,  or  other  proceedings,  except  Bockes  of  trial, 
or  or  inquiry,  &  c.  by  the  rule  of  Ea^er  tcnn,  2  WilL  4^ 
which  nile  is  not  aflected  by  the  subsequent  enact- 
ment of  2  WilL  4,  c^9.  Harru0m  w.  T^  7  Law  J. 
Rep.  (x.8.)  C.P.  250;  4  Ring.  N.C.  443^  6  DvmL 
P.C.6U. 

The  rule  of  Uilaiy  term,4WilL4, 1. 1,  mwt  W 
strictly  complied  with ;  a  demnrrer  «"'**^"g  tW 
words  "  in  the  year  of  our  Lord"  in  the  dalle,  is 
irregular.     BoOiMd  ▼.  TeaUi^  8  DowL  P.C.  32a 

If  a  party  joins  in  demurrer,  and  gives  notioe  «€ 
trial  of  issues  in  fact,  he  cannot  apply  to  sciaskle 
the  demurrer  asfiavolous.  Viirrn«T  ifiiiiiafwi.  T 
DowL  P.C.  529. 

On  a  demurrer  to  a  ,whole  dedaration,  contaioipg 
several  counts,  if  one  count  is  good,  the  plaintiff  is 
entitled  to  judgment  generally.  IFeM  t.  JBdfaer,  $ 
N.&P.87;  7Ad.&E.841. 

Where  a  defendant  obtains  time  to  plead  on  the 
terms  of  pleading  issuably,  he  is  not  thereby  pre- 
cluded from  demurring  specially,  for  good  cause,  to 
the  replication.  Barker  t.  Oieadom,  5  DowL  P.C 
1S4. 

If  a  plaintiff  amends  his  dedaration  after  a  de- 
fendant has  obtained  time  to  plead  on  the  osoal 
terms  of  pleading  issuably,  &c,  the  latter  is  at 
liberty  to  demur  speciaUy  to  the  dedantian.  Ckd- 
dren  t.  Mamferimg,  8  DowL  P.C.  12a 

(F)  Pasticulabb. 
[See  CoKSPiHACT— ^xw<,  (R)  Orders.] 

•  In  an  action  commenced  against  the  marshal  of 
the  King's  Bench,  for  an  escape,  he  is  entitled  to  a 
particular  of  the  escape  or  escapes  complained  oC 
with  a  specification  of  times  and  placo.  Dmm 
or  Daviesy.  Chapman,  6  Law  J.  Rep.  (m.s.)  K.B.  142; 
6Ad.&E.767;  1N.&P.699. 

Where  a  declaration  amended  upon  demurrer  is 
reduced  to  a  single  count  upon  a  bill  of  exchange^ 
the  defendant  is  not  entitled  to  a  bill  of  particulan, 
though  the  bill  delivered  with  the  declaration  before 
amendment,  and  which  still  remains  unaltered, 
alleges,  that  the  sum  sought  to  be  recovered  (and 
which  is  specified,)  is  only  part  of  the  consideratioa 
given  for  the  bill  of  exchange.  Brooks  v.  Farlar,  6 
Law  J.  Rep.  (n.8.)  C.P.  26 ;  3  Ring.  N.C.  291 ;  S  Sc. 
654;  5  DowL  P.C.  36  L 

The  Court  will  not  compel  aplaintiff  in  an  action 
for  breach  of  warranty  of  a  horse,  to  give  particulan 
of  the  unsoundness  complained  ot  Tyley  v.  Slevent, 
9  Law  J.  Rep.  (n.s.)  Exch.  216:  s.  c.  Pyli4  v.  Stq>hens, 
6  M.  &  W.  8 18  i  8  DowL  P.C.  771. 

Where,  in  an  action  for  money  had  and  received, 
the  defendant  pleaded  payment  of  a  sum  certain,  the 
Court,  on  an  afiidavit  of  the  plaintifi)  stating  his 
belief  that  the  payment  had  not  been  made,  and  that 
he  could  not  safely  proceed  to  trial  unless  he  ob- 
tained the  particulars  thereof,  compelled  the  defen- 
dant to  give  particulars  of  the  amoimt  so  allied  to 
have  been  paid.  Ireland  v.  Thompwnt  7  Law  J.  Rep. 
(n.s.)C.P.296;  4Bing.N.C.  716;  6Sc.60L 

There  is  no  such  analogy  between  a  plea  of  set-ofi' 
and  of  payment,  as  will  lead  the  Court  to  require 
the  defendant,  who  has  pleaded  payment,  to  give 
particulars  of  the  sums  paid,  and  the  dates  when 
they  were  paid. 
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Nor  will  the  Conrt  compGl  such  particnlan  to  be 
furnished,  merely  on  an  affidavit  by  the  plaintiff  that 
he  cannot  safely  proceed  to  trial  unless  they  are 
dellTered.  Pkipp*  ▼.  Lothian OTSothem^  9  Law  J.  Rep. 
(n.8.)  Exch.  88 ;  8  DowL  P.C.  208. 

Where  the  sum  indorsed  on  the  writ  for  bail  was 
290/.  ^^d,,  and  8/.  10#.  for  costs,  and  the  declaration 
contained  two  counts  upon  two  bills  of  exchange, 
amounting  tog^er  to  500iL,  and  the  plaintiff  stated 
on  delivering  his  declaration,  that  the  particulars  of 
his  demand  were  contained  in  these  counts,  the 
defendant  having  obtained  an  order  at  chambers, 
for  better  partici3&rs,  Lord  Abinger,  C.B.,  Holland, 
B.,  and  GumeV}  B.  refused  to  rescind  tiiat  order — 
(diuenHente  Aiderson,  B.)  Dawe$  v.  Amtruther, 
6  Law  J.  Rep.  (n.s.)  Exch.  194;  2  M.  &  W.  817 ;  6 
Dowl  P.C.  788. 

The  Cburt  will  not  compel  a  plaintifl^  suing  for 
Hhe  breach  of  an  agreement,  and  assigning,  by  way 
of  special  damage,  that  he  has  incurred  certain 
expenses,  to  furnish  particulars  of  such  special  dam- 
age. Retamckv.  Httwkes,lM,&W.679i  IT.&G. 
1184. 

In  an  action  on  the  case  against  defendant,  an 
attorney,  for  negligence  in  transacting  the  assign- 
ment of  a  leasehold  belonging  to  the  plaintiff  per 
quad  the  plaintiff  had  to  pay  damaffes  to  the  assig- 
nee, the  Court  refused  to  compel  we  delivery  of  a 
particular  of  the  plaintiff's  demand.  Sttamard  v. 
Umtkone,  8  Bing.  N.C.  826;  8  Sc  771 ;  5  DowL 
P.C.  870. 

In  an  action  of  covenant,  by  the  assignee  of  a 
lease  for  non-payment  of  rent  and  non- repair,  the 
Court  will  not  compel  the  plaintiff  to  give  particu- 
lars with  sums  and  dates.  Sowter  v.  Hiteheookt 
6  DowL  P.C.  724. 

The  power  exercised  by  the  Courts,  of  maldng 
orders  ror  giving  further  and  better  particulars,  is 
independent  of  any  statute,  and  belongs  to  them  by 
virtue  of  their  general  jurisdiction. 

'Where  in  an  action  for  the  infringement  of  a 
patent,  the  defendant  gives  with  his  plea  under  the 
5  &  6  Will.  4,  c.  88,  s.  5,  as  an  objection  on  which  he 
means  to  rely  at  the  trial,  that  the  said  alleged 
invention  was  known  to  and  used  by  one  H  M,  and 
by  divers  other  persons  within  the  realm,  before  the 
time  of  the  said  letters  patent  were  taken  out,  quare 
— ^is  he,  upon  an  order  for  further  and  better  parti- 
culars, obliged  to  furnish  the  plaintiff  with  the 
names,  address,  8rc.  of  the  persons  said  to  have  used 
the  alleged  invention,  and  the  dates  of  the  various 
times  at  which  such  user  is  said  to  have  taken  place  f 
Bmimris  v.  M*Kenxk,  7  Law  J.  Rep.  (n.s.)  C.P.  88; 
4Bing.N.C.127;  5Sc419;  6  DowL  P.C.  215. 

In  order  to  obtain  particulars  in  trespass,  trover, 
or  on  the  case,  there  must  be  an  affidavit,  stating 
that  defendant  does  not  know  what  the  pliuntiff  is 
going  for.    SnelUng  v.  ChemuOtt  5  DowL  P.C.  80. 

The  delivery  of  a  document,  which  merely  fdr- 
nishes  to  the  deimdant  that  degree  of  information 
as  to  the  nature  of  the  demand,  &c.,  which  might 
be  gathered  from  the  declaration,  e.  g.  which  states 
the  demand  to  be  as  set  forth  in  the  first  six  counts 
of  the  declaration,  and  enumerates  the  usual  common 
counts,  is  not  a  compliance  with  a  Judge's  order  to 
deliver  a  bill  of  particulars. 

There  is  no  rule  requiring  any  interval  of  time  to 
elapse  between  the  delivery  of  a  bill  of  particulars, 
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and  of  the  declaration  in  the  action.  Semhh — ^they 
may  be  delivered  at  the  same  time.  Batley  v.  DaUt 
6  Law  J.  Rep.  (n.s.)  C.P.  328. 

An  order  for  particulars  must  be  got  rid  of  before 
a  demand  of  declaration,  or  it  is  an  irregularity. 
Quare — whether  an  order  for  particulars  can  be 
abandoned  after  service,  by  mere  notice  to  that 
effect  Wickens  v.  Cmt,  7  Law  J.  Rep.  (n.s.)  Exch. 
224 ;  4  M.  &  W.  67 ;  6  DowL  P.C.  698. 

The  plaintiff's  bill  of  particulars  stated  a  clum 
for  wages  at  a  certain  rate  per  week,  and  admitted  pay- 
ments on  account  The  defendant,  contending  that 
the  plaintiff  was  to  be  paid  at  a  lower  rate  per  week, 
put  the  particulars  in  evidence,  under  a  plea  of  non 
assumpsit,  to  shew  that  at  that  lower  rate  the  credit 
given  would  destroy  the  balance  claimed ;  and  the 
jury  found  for  the  defendant: — Held,  that  the  par- 
ticulars were  properly  admitted  in  evidence. — Held, 
also,  that  the  verdict  ought  not  to  be  disturbed,  on 
the  ground  that  such  evidence  was  not  in  bar  of  the 
action,  but  in  reduction  of  damages  only;  the  de* 
fendant  having  omitted  to  raise  that  point  at  the 
trial. 

Quare — ^whether  it  is  necessary  to  plead  payments 
which  arc  admitted  in  the  particulars.  Kenyan  v. 
Wakes,  6  Law  J.  Rep.  (n.s.)  Exch.  180;  2  M.  &  W. 
764;  6  DowL  P.C.  105. 

Where  a  plaintifl^  in  his  particulars  of  demand, 
gives  credit  for  payments  made  either  before  or 
after  action  brought,  and  his  claim  is  for  the  balance 
only,  a  plea  of  payment  is  to  be  considered  as 
pleaded  to  that  balance ;  and  if  the  defendant  proves 
pa3rments  to  the  amount  of  such  balance  indepen- 
dently of  the  sums  for  which  credit  is  given  in  the 
particulars,  he  is  entitled  to  the  verdict  Eastwick 
V.  Harmon,  9  Law  J.  Rep.  (n.s.)  Exch.  187 ;  6  M.  & 
W.  13;  8  DowL  P.C.  399. 

In  an  action  to  recover  two  quarters'  interest 
upon  the  principal  sum  of  700t,  the  bill  of  parti- 
culars delivered  to  the  defendant,  after  stating  the 
amount  of  the  demand,  added,  ''and  for  which 
principal  sum  of  700^,  the  note  of  hand,  of  which 
the  following  is  a  copy,  was  given  by  the  defendant 
to  the  plaintiff."  The  declaration  made  no  allusion 
to  the  note  as  the  ground  of  action.  Upon  the  trial, 
the  note  was  not  produced,  as  it  was  found  to  be  on 
a  wrong  stamp,  but  the  plaintiff  supported  his  case 
by  other  evidence,  and  obtained  a  verdict  On  a 
rule  for  entering  a  nonsuit,  on  the  ground  of  the 
non-production  of  the  note,  Tindal,  C.J.  and  Gase- 
lee,  J.  were  of  opinion,  that  it  necessarily  appeared 
that  the  note  was  the  only  contract  between  the 
parties,  on  which  the  cause  of  action  was  founded ; 
consequently,  that  the  rule  for  the  nonsuit  should  be 
made  absolute.  Park,  J.  and  Vaughan,  J.,  contrft, 
thought  that  it  did  not  necessarily  appear  that  the 
note  was  the  only  contract  between  the  parties  on 
which  the  claim  was  founded;  that  the  plaintiff  in 
such  case  might  be  remitted  to  his  original  contract; 
and  consequently  that  the  rule  should  be  discharged. 
Remington  v.  Baker,  6  Law  J.  Rep.  (n.8.)  C.P.  1 17. 

The  plaintiff's  particulars  were  for  goods  sold  on 
the  6th  of  January;  the  evidence  given  at  the  trial 
was  for  goods  sold  on  the  28th  of  Sf  ay.  A  verdict 
having  been  found  for  the  plaintiff  the  Court  refused 
to  set  It  aside,  all  other  accounts  between  the  parties 
having  been  settled.  Flemming  v.  CrUp,  5  Dowl. 
P.C.  454. 
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(e)  Notice  of  Contmuanct. 

The  same  time  it  to  be  given  in  a  notice  of  tiial 
bv  continuance,  as  in  the  notice  of  coantemand 
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(tt)  Entry f  and  Re-entry  qf  Caute. 

The  derks  of  a  plaintiff's  attorney,  on  entering 
and  bringing  in  their  record  on  the  2l8t  of  Norem- 
ber,  were  told  (as  they  nnderetood)  that  the  adjourn- 
ment day  in  London  would  be  December  8th ;  it 
waa  in  foot  December  6th,  but  it  waa  not  fixed  till 
after  the  end  of  Michaehnaa  term.  The  plaintiff 
waa  nonsuited  on  Deoember  7th,  no  one  appearing 
for  him,  and  the  Lord  Chief  Justice  would  not  order 
the  cause  to  be  restored,  as  the  parties  should  not 
have  been  satisfied  with  information  obtained  at  so 
early  a  period  HaU  v.  MUUgmt,  8  C.  &  P.  314. 
[Denman] 

Where  the  plaintiff  at  the  assises  is  compelled  to 
withdraw  his  record  on  account  of  the  non-arrival 
of  his  witnesses,  on  his  cause  being  called  on,  a 
Judge  will  allow  the  record  to  be  re-entered  on  the 
arrival  of  the  witnesses,  unless  it  be  shewn  by  affi- 
davit for  the  defendant  that  his  witnesses  have  been 
dismissed.  Zean  v.  ^myM,  2  M.  &  R.  126.  [Bosan- 
quet] 

(e)  Withdrawing  the  Record, 

Where  a  record  is  taken  down  for  trial  both  by 
plaintiff  and  defendant,  and  the  plaintiff  withdraws 
it  (slter  notice),  the  defendant  is  eutitied  to  the  ooets 
of  the  day,  although  he  might  have  proceeded  to  a 
trial  of  the  cause  upon  his  own  entry  of  the  record. 
Loam  or  Blowy.  fVyatt,  8  Law  J.  Rep.  (n.s.)  Exch. 
46;  4M.&W.407;  7DowLP.C.86. 

(/)  Proceeding*  in  Court, 

(1)  In  general. 

The  jury  should  take  the  law  from  the  Judge ; 
and  therefore,  where  cases  had  been  cited  to  the 
Judge  on  a  legal  argument,  and  he  had  given  an 
opinion  on  them,  they  were  not  allowed  to  be  read 
to  the  jury  in  the  address  of  the  prisoner's  counsel 
to  them.     Regina  v.  PoruA,  8  C.  &  P.  94.  [  Abinger] 

The  Judge  will  allow  the  defendant's  counsel 
to  cross-examine  as  to  facts  which  appear  to  be 
irrelevant  as  relating  to  a  third  person,  if  the  defen- 
dant's counsel  undertake  that  it  shall  be  shewn  by 
other  evidence  that  these  facts  are  relevant  to  the 
issue.    Haigh  v.  Belcher,  7  C.  &  P.  889.  ^Coleridge] 

At  the  trial,  there  was  contradictory  evidence,  as 
to  whether  a  ticket,  b^  which  the  company  sought 
to  limit  their  responsibility  in  case  of  accidents  to 
horses,  had  been  delivered  to  the  son  of  the  plain- 
tiff:— Held,  that  it  was  sufficient  to  tell  me  jury  to 
consider,  whether  the  ticket  came  into  his  possession 
or  not,  as  a  question  to  which  side  credit  was  to  be 
attached;  and  that  it  waa  no  misdirection  in  not 
telling  them  to  consider  whether,  upon  the  evidencoi 
it  was  not  read  over  and  explained  to  him. 

Where  it  is  intended  to  object,  that  the  declara- 
tion is  not  supported  by  the  evidence,  such  objection 
must  be  made  at  the  close  of  the  plaintiff's  case, 
when  an  amendment  may  be  asked  for :  it  is  not 
enough  merely  to  object  to  the  reception  of  evidence 
in  the  course  of  his  case.  Palmer  v.  Grand  Junction 
Railway  Company,  8  Law  J.  Rep.  (n.8.)  Exch.  129; 
4  M.  &  W.  749  J  7  DowL  P.C.  282. 

Where  a  special  plea  has  been  demurred  to,  the 
defendant's  counsel  has  no  right  at  the  trial  to 
allude  to  the  statements  in  it  in  his  address  to  the 


jury.  /*^amv.XalM0l^9C.  &P.  826;  2M.&R. 
263.  [Maule] 

Where  the  defendants  have  pleaded  a  joint  plea  of 
not  guilty,  the  Judge  will  not  allow  the  counsel  of 
each  defendant  either  to  cross-examine  separately 
or  to  address  the  jury  separately.  Seak  v.  Evan*,  7 
C.&P.593.  [Denman] 

Where  two  defendants  appear  by  different  attor- 
nies  and  counsel,  and  have  pleaded  separately  the 
general  issue,  and  several  special  pleas  verbatim  the 
same,  the  issues  on  each  set  of  pleas  being  exactly 
the  same,  the  Judge  at  the  trial  will  only  allow  one 
counsel  to  address  the  jury  for  the  defendants. 
Sparkes  v.  Barrett,  8  C.  &  P. 442.  [Tindal] 

Illegal  questions  or  answers  returned  by  commis- 
sioners appointed  by  the  Court  under  1  WilL  4,  c  22, 
for  the  vivd  voce  examination  of  witnesses,  may  be 
objected  to  and  struck  out  at  the  trial ;  but  counsel 
cannot  object  to  the  answers  to  illegal  questions  put 
on  his  own  side.  Hutehineon  v.  Bernard,  2  M.  &  R.  1. 
[Patteson.] 

A  Judge  will  not  order  documents  which  have 
been  given  in  evidence  in  a  cause  to  be  impounded, 
unless  application  is  made  during  the  progress  of  the 
cause.  Therefore,  where  on  a  trial  an  agreement 
produced  on  the  part  of  the  defendant  accidentidly 
fell  into  the  hands  of  the  plaintiff  the  Judge  would 
not,  on  the  application  of  the  plaintiff's  counsel, 
made  two  days  after  the  trial,  order  it  to  be  im- 
pounded,  although  it  was  alleged  by  the  plaintiff's 
counsel  that  it  was  forged.  Barton  v.  Ocl^ord,  7  C. 
&P.547.  [LitUedale] 

(2)  Right  to  begin. 

In  covenant,  the  part^  on  whom  the  affirmative 
of  the  issue  lies  is  entitled  to  begin,  though  the 
damages  are  unascertained.  Reeve  v.  UnderhiU,  1 
M.&R.440.  [Tindal] 

In  assumpsit  the  declaration  stated  that  the  defen- 
dant agreed  to  build  houses  according  to  a  specifi- 
cation:— Held,  that  on  this  issue  the  plaintiff  must 
begin,  and  prove  that  the  defendant  had  not  built  ac- 
cording to  tiie  specification.  Smith  v.  Davies,  7C.Sf 
P.  307.  [Alderson] 

Trover  by  the  assignees  of  a  bankrupt  against  the 
sheriff  A>r  goods.  Plea,  that  R  J  sued  out  a  writ  of 
fi./a.  against  the  bankrupt,  and  that  it  was  delivered 
to  the  sheriff  before  the  bankruptcy,  and  that  the 
sheriff  seised  and  sold  the  goods,  and  that  no  docket 
had  been  struck  against  the  bankrupt,  neither  had 
the  sheriff  notice  of  any  act  of  bankruptcy.  Repli- 
cation, that  the  judgment  was  obtained  against  the 
bankrupt  by  cognovit  in  an  action  commenced  by  col- 
bteion,  and  that  the  fiat  issued  withui  two  months 
after  the  seisure.  Rejoinder,  that  the  action  was 
commenced  adversely : — Held,  that  on  these  pleadinga 
the  plaintiff  must  begin.  Scott  v.  LewiSf  7  C.  8e  P. 
847.  [Coleridge] 

To  an  action  for  breach  of  promise  of  marriage, 
the  defendant  did  not  plead  the  general  issue,  but 
only  that  the  plaintiff  after  the  promise  conducted 
herself  in  a  lewd,  unchaste,  and  immodest  manner, 
&c. : — Held,  that  on  this  state  of  the  pleadings  the 
plaintiff  had  the  right  to  begin.  Harriton  v.  Gouldf 
7C.&P.680.  [Gaaelee] 

In  considering  which  party  ought  to  begin,  it  is 
not  so  much  the  form  of  the  issue  which  is  to  be 
considered,  as  the  substance  and  effect  of  it ;  and  the 
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Id  an  actioD  on  ■  bill  of  exchange  bj  indonce 
Bgainit  aeceptM,  the  defoidaiil  pleaded  ;deai  dsij- 
ing  the  acceptance  atid  Iha  iiiilHainii  iil.  and  «!» 
two  pleaa  of  pajmsit,  upOD  all  which  iiane  was 
jajsed.     The  defoidanl'a  cfnnuel  at  the  trial  ofiered 
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to  admit   the    aceeptance  ■ 

wiahid  to  begin: — Held,  thai 

the  (acta,  Ib«  proof  of  wbioh  vaa 

did  not  entitle  the  defendant  to  bepn.    Fmti^r. 

/•J'y,9C.AF.202.  [Aiaemo] 

Id  (Mmnpot  for  wrongfolly  dinuiinng  a  teacha 
in  a  oehool  Ixfore  the  eipiratitBi  of'  a  jear,  fat  which 
be  ma  engaged,  and  the  deiisBdant  pleaded  onlj  a 
qtedal  plea,  jnitifyiiig'  (he  diamiatal,  Dpui  which 
ime  waa  taken  i^Held,  that  on  thi*  iasue  tbe  de- 
fendant waa  entitled  to  begin.  flWwWT.Ja>a—,9 
C&P.aoe.  [Rolfe] 

In  an  action  of  treapaaa  for  taking  the  plaintiir'a 
gooda,  tbe  defendant  pleaded — let,  ai  to  part  of  the 
good«,  that  he  took  than  aa  ■  diatraa  for  an  amrai^ 
pajraUe  to  H  A  ;  and  2ndly,  ai  to  the  re^ae,ha 
joatiSed  ihe  taking  aaa  diatien  for  rent  due  to  J  A, 
Reptication,  tO  the  firat  plea,  that  tbe  annniR  waa 
not  in  arrear,  and  to  the  aeeood,  mm  HmM .—- HeU, 
that  on  tbeae  pleading)  the  deAndant  waa  entitled 
to  begin.     Allan  t.  Perkei,  &  C.  &  P.231.  [Patteaan] 

To  an  action  to  recover  daroagea  for  the  aan- 
pnfotmance  of  aereral  contracta.  by  wbieh  the  de- 
fendant undertook  to  deliver  diven  qnandtieaef 
speller,  within  certain  specified  liinea,  the  defmdaal 
pleaded,  first,  that  the  plaintiff  induoed  him  to  enter 
into  the  contracta  by  fraud,  covin,  and  miErepreaen- 
tatjon ;  and  aecond,  that  he  would  ban  delimed 
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tha  tpelter  wiUifai  ih«  tfnie  tpcdfied,  but  wm  fain-' 
dered  from  doing  so  by  the  fruud,  &c.  of  the  plain- 
tiff:— Held,  that  the  defendant  had  the  right  to 
beffin.  StetmkeUerr.Newtoih^C.SiF.Sn,  l&Aail 

If  in  assumpsit  the  defendant  plead  hSa  ^scfaaxge 
under  die  Insidvent  Debtors  Act,  and  no  other  plea, 
and  the  plaintiff  by  his  replication  deny  the  plea, 
the  defendant  must  begin.  Ltmbert  v.  Haie,  9  C.  & 
P.«06.  [PariLe] 

In  assumpsit  by  the  holder  against  the  acceptor 
of  a  bill  of  exchange,  the  declanttion  stated  that  the 
drawtr  mdoned  to  ikt  pkmHff,  The  defendant 
pleaded,  that  the  bill  was  drawn  and  accepted  for 
his  aoeommodation,  and  handed  to  the  drawer  that 
he  might  get  it  discounted ;  that  the  drawer  indorsed 
it  in  blank,  and  delirered  it  to  one  A  to  get  it  dis- 
counted, who,  against  good  faith,  delivered  it  to  the 
plainti£^  for  a  purpose  unknown  to  the  defendant, 
of  all  which  facts  the  plaintiff  had  notice : — Held, 
that  on  this  state  of  uie  pleadings  the  defendant 
must  begin.  L8e$r.HoffsUidt,9C,&V.699,  [Gur- 
ney] 

(8)  Reply. 

The  sheriff  in  an  action  on  the  case,  gave  as  con- 
fiimatory  evidence  of  the  defendant's  having  com-* 
mitted  the  tort  proved  at  Laytanf  proof  that  he  was 
seen  near  the  sjpot  at  the  time  in  question,  and  the 
defendant  called  witnesses  who  swore  that  he  (de- 
fendant) was  at  Richmond  at  that  time.  The  plaintiff 
was  aUowed  to  give  in  reply  additional  evidence  of 
the  defendant's  being  at  Lay  ton,  such  evidence  being 
a  direct  contradiction  of  the  new  fact  of  the  defen- 
dant's being  at  Richmond,  Briggt  v.  Ayntumrth,  2  M. 
&  R.  168.  [Denman] 

(g)  Verdict. 

[See)Mwf,(N)Po8tea.] 

(1)  Entry  ^f. 

Since  Reg.  Gen.  Hilary  term,  4  WilL  4,  the  entry 
of  the  proceedings  on  the  record  for  trial  is  the  first 
cmtry  of  proceedings  in  the  cause. 

It  is,  therefore,  no  ground  for  setting  aside  a  ver- 
dict, or  for  arresting  the  judgment,  that  the  Nisi 
Prius  record  was  made  up  without  an  entry  of  a 
plea  in  abatement  and  judgment  respondeat  outter. 
Pepper  v.  Walley,  5  Law  J.  Rep.  (n.s.)  K.B.  16 ;  4 
Ad.&£.90;  5N.&M.437. 

Trespass  for  breaking  and  entering  three  closes 
set  out  by  abuttals.  Inea,  that  the  closes  in  which, 
&c  were  the  close,  soil,  and  freehold  of  one  T  L. 
Replication  deduced  title  from  a  different  person, 
under  a  fine  and  grant,  to  the  closes  in  which,  &c. 
At  the  trial,  the  plaintiff  proved  titie  to  two  of  them 
only: — Held,  that  the  issue  was  divisible,  and  that 
the  verdict  was  to  be  entered  for  the  plaintiff,  as  to 
the  two  closes,  and  for  the  defendants,  as  to  the  other. 
PkythioH  V.  White,  6  Law  J.  Rep.  (n.s.)  Exch.  148 ;  1 
M.&W.216;  1T.&G.515;  4 Dowl. P.C. 714. 

Where  a  defendant  fails  on  the  whole  record,  he 
is  not  entitled  to  have  the  verdict  entered  for  him, 
as  to  a  part  proved  on  a  plea  of  set-off  Ttiek  v. 
Tuck,  8  Law  J.  Rep.(N.B.)  Exch.  166  \  5  M.&W. 
109;  7  DowL  P.C.  373. 

In  assumpsit  for  S6L  2s.  4^.,  being  the  balance  of 
an  account,  the  defendant  pleaded  payment  and  a 
set-off  of  the  whole;    and    proved    payment    of 


29L  17«.  Sii,  and  a  set-off  of  16iL  \0$.7d.i  bat  it  ap- 
peared that  the  plaintiff's  balance  was  due  after  giv- 
ing credit  for  these  sums :— -Held,  that  the  iss«es 
were  not  to  be  entered  for  the  defendant  fbr  the 
sums  so  proved  by  him.  KUner  or  Kihner  v.  BoUey, 
9Law  J.  Rep.  (n.8.)  Exch.  37?  6M.&W.382;  7 
Doiri.P.C.803. 

Where  several  counts  have  been  allowed  by  a 
Judge  under  rule  6  of  Hilary  term,  4  Will.  4,  but  the 
plaintiff  £uls  to  establish  a  distinct  subject-matter  of 
complaint,  in  respect  of  each  of  such  counts,  the 
defendant,  in  order  to  obtain  the  benefit  of  rule  7,  is 
not  bound  to  apply  to  the  Judge  at  the  time  of  the 
trial,  that  a  verdict  may  pass  against  the  plaintiff 
upon  each  count  he  has  fiuled  to  establish ;  but  the 
Judge  has  authority  subsequentiy  to  the  trial,  to 
order  the  verdict  to  be  so  entered.  Plummer  v.  Htuf- 
ton,  9  Law  J.  Rep.  (m.s.)  Q.B.  176. 

A  declaration  which  consisted  of  one  count,  stated 
an  imprisonment  of  the  plaintiff  at  a  shop,  and  at  a 
station-house,  and  at  a  police-ofiice.  The  only  im- 
prisonment was  in  the  shop.  The  jury  found  for 
the  plaintiff,  and  the  Judge  would  not  order  the 
verdict  to  be  entered  as  to  part  of  the  count  for  the 
plaintifi^  and  as  to  the  residue  for  the  defendant. 
MyertY.  Ooodchild,  8  C.  &P.313.  [Denman] 

(2)  Discharge  from. 

Where  the  jury  have  found  their  verdict  on  all 
the  material  issues,  the  Judge  may,  without  the 
consent  of  the  parties,  discharge  them  from  return- 
ing any  verdict  on  issues  that  in  his  opinion  are 
immaterial.  Rex  v.  Johnson,  WL.  &  R.  1 ;  6  C.  & 
F.41. 

Where  there  were  three  issues  in  trespass,  one  on 
a  public  carriage-way,  the  second  on  a  public  bri- 
dle-way, and  the  third  on  a  public  footway,  and  the 
jury  found  a  verdict  for  the  plaintiff  on  the  first, 
and  for  the  defendant  on  the  third ;  but  not  being 
able  to  agree  as  to  the  second,  the  Judge,  without 
the  consent  of  the  plaintiff,  discharged  the  jury 
from  giving  a  verdict  on  that  issue : — Held,  that  he 
was  not  justified  in  doing  so,  although  the  plaintiff 
had  agreed  to  accept  only  nominal  damages.  TinA- 
ler  V.  Rowland,  6  Law  J.  Rep.  (n.s.}  K.B.  269;  4 
Ad.&£.868;  6N.&M.848. 

(3)  Setting  aside. 

A  defendant,  who  appears  at  the  trial,  though 
under  protest,  cannot  afterwards  set  aside  the  tnal 
on  the  ground  that  the  record  did  not  contain  the 
date  of  the  writ  Farwig  v.  Cockerton,  7  Law  J.  Rep. 
(N.B.)  Exch.  57 ;  3  M.  &  W.  169 ;  6  DowL  P.C.  337. 

(4)  Increasing  and  Reducing. 

Where,  in  on  undefended  action  of  covenant  on  a 
mortgage  deed,  the  damages  were  taken  for  the  in- 
terest to  the  time  of  default  only,  the  Court  refused 
to  increase  the  verdict  by  the  addition  of  interest 
down  to  the  time  of  signing  judgment.  Baker  v, 
Brown,6LtLwJ. Rep. (M.s.)£xch.  11 ;  2M.& W.  199. 

In  an  action  against  the  sheriff  of  Middlesex,  for 
the  value  of  goods,  seized  under  several  writs  of 
JL/a,,  and  alleged  to  have  been  sold,  the  plaintiff's 
attorney,  in  a  notice  to  the  defendants,  required  a 
return  of  the  value  of  the  furniture,  effects,  Sec. 
seized  under  all  the  writs  of  JLfa.,  with  the  excep- 
tion of  two,  the  legality  of  which  was  not  disputed : 
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— Held,  that  the  verdict,  wMcb  w«8  for  a  larger 
sum,  should  he  reduced  by  the  two  eums  levied  un- 
der the  writs,  the  leg^ty  of  which  was  admitted  in 
the  notice. 

Qumre — Can  the  pa3rment  of  sums  levied  to  third 
persons,  under  writs  of  execution  and  as  rent,  be 
given  in  evidence  for  the  purpose  of  reducing  the 
damages  under  a  general  plea,  or  must  not  such 
matter  be  pleaded  specially  ?  Goldsmid  v.  Raphael 
(Sherif),  6  Law  J.  Kep.  (n.8.)  C.P.  329;  8  Sc. 
BS6. 

(h)  Undefended  Cause, 

A  cause  to  which  the  defendant  had  pleaded  seve- 
ral special  pleas,  was  set  down  in  the  marshal's  list  as 
an  undefended  cause,  to  be  tried  at  the  third  sittings 
in  term  for  Middlesex;  and  on  that  day  it  was 
tried,  no  counsel  appearing  for  the  defendant,  and  no 
notice  of  its  being  undefended  having  been  given  to 
the  marshal  or  to  the  plaintiff's  attorney : — Held, 
that  the  trial  was  regular.  BUmd  v.  Warren^  6  Law 
i.  Ilep.  (n.s.)K.B.  193;  7  Ad.&£.  11;  2N.&P.97; 
0Dowl.P.C.21. 

(N)    POSTEA. 

[Seejpof^  (R)  Rules.] 

If  a  plafntiff  succeeds  and  recovers  damages  only 
as  Ut  part  of  hii  cause  of  action,  he  is  still  entitled 
Ut  iUtt  fWMtm,     Hmith  v.  Edwards,  4  Dowl.  P.C.  621. 

W\ufrtt,  ill  sMSumusit,  the  plaintiff  recovers  a  ver- 
tiut  tm  iUo  ifftuTttl  istue,  but  the  defendant  recovers 
tm  tUtt  ^uiu'iui  pltfan,  a  verdict  equivalent  to  the  sum 
k/t  fimini  tor  tlie  plaintiff,  the  defendant  is  entitled 
Ijt  t\m  fMtffa  snd  to  the  general  costs  of  the  cause. 
t*t'*ftfrt  V,  Phillips^  6  Law  J.  Rep.  (n.8.)  Exch.  10;  2 
M.kW.MU  6  Dowl.  P.C.  473. 

ill  Mt  action  for  libel,  the  defendant  pleaded  two 
jfU  it^ ;  iiiyt  guilty,  and  a  justification.  The  jury 
h/utui  Utr  the  defendant  on  the  first  plea  ;  and,  no 
«.-v/>U'iu«  being  ofiered  by  the  defendant,  for  the 
|/)«ijjtiif  on  the  second  plea: — Held,  that  the  defen- 
iiitui  was  not  justified  in  stating  on  the  postea,  that 
tiu  jury  were  discharged  from  finding  any  verdict 
Oh  tiie  second  issue.  Empson  v.  Fairfax^  7  Law  J. 
it(.ii,(v.s.)aB.194;  8Ad.&£.296;  3N.&P.S8d. 

in  atMumpsit  for  the  carriage  of  goods,  and  on  an 
account  stated,  the  defendant  pleaded  non  assumpsit^ 
part  payment,  and  a  set-off  as  to  part.  The  cause 
Wkh  undefended,  and  the  plaintiff  proved  a  greater 
stiiouiit  for  carriage  than  he  went  for,  but  wished  to 
ailow  the  part  payment  and  set-ofi^  and  take  a  ver- 
dict for  the  balance.  The  Judge  directed  a  verdict 
for  the  plaintiff  for  the  balance,  with  an  indorse- 
iiieiit  on  the  postea,  that  the  two  other  sums  were 
alJowed  to  the  defendant  Butt  v.  Burke,  7  C.  &  P. 
am.  [Parke] 

The  Court  will  not  stay  the  postea  in  the  hands  of 
the  associate,  after  verdict  for  the  plaintiff,  on  affi- 
davits shewing  a  strong  probability  that  the  plaintiff 
was  dead  before  the  trial ;  such  facts  must  be  shewn 
as  would  be  evidence  of  the  death  before  a  jury. 

Where  it  was  to  be  inferred  from  circumstances, 
that  a  ship  in  which  the  plaintiff  had  embarked, 
was  lost  at  sea  before  the  assizes  at  which  a  verdict 
was  recovered  in  his  name,  though  it  did  not  appear 
positively  that  the  plaintiff  had  perished,  the  Court 
Kranted  a  rule  for  continuing  the  postea  in  the  hands 
of  Uie  associate,  with  stay  of  execution.    Jofinsm  v. 


HamiUaM,lU.BfYfAi/9;  4])owLP.C.762;  lT.fr 
G.45. 

(O)  JtTDGMEirr. 

A  plaintiff  who  has  signed  an  interlocntoiy  judg- 
ment for  want  of  a  plea  too  soon,  or  irregularly, 
may  avoid  an  application  to  set  it  aside  by  giving 
notice  of  his  intention  to  abandon  it.  Robhmm  v. 
Stoddart,  5  Dowl.  P.C.  266 :  s.  P.  Hargraoe  v.  OoUea, 
8  Dowl.  P.C.  176. 

If  a  plaintiff  seeks  to  set  aside  an  interlocutory 
judgment  for  irregularity,  he  must  come  to  tfaie 
Court  within  a  reasonable  time  from  lus  knofwing 
that  it  is  signed,  and  cannot  wait  until  a  rale  to 
compute  is  served.  Granty.  Flower,  5  DowL  P.C.4L9. 

The  rule,  that  an  application  to  set  aside  a  judg- 
ment by  defiiult  on  affidavit  of  merits,  must  be  made 
within  a  reasonable  time,  applies  as  well  to  a  pri- 
soner as  other  persons.  F^e  v.  Bruere,  4  DowL  P.C. 
829. 

A  motion  in  arrest  of  judgment  must  be  made 
within  the  first  four  days  of  &e  next  term  after  the 
triaL 

QMuere — Does  the  65th  rule  of  Hilary  term,  2  Will  4^ 
viz.  "  no  motion  in  arrest  of  judgment,  or  judgment 
Moa  cbstanie  veredicto,  shall  be  allowed  after  the  ex- 
piration of  four  days  from  the  time  of  trial,  if  there 
are  so  many  days  in  term,  nor  in  any  case  after  the 
expiration  of  the  term,  provided  the  jury  process  be 
returnable  in  the  same  term,"  apply  to  tnals  which 
take  place  out  of  term  ?  Weston  v.  Foster,  5  Law  J. 
Rep.  (N.s.)  C.P.  242 ;  2  Bing.  N.C.  701 ;  3  Sc.  164; 
5  DowL  P.C.  54. 

The  affidavit  of  the  existence  of  the  debt  required 
for  the  revival  of  a  judgment  by  scire  facias,  if  not 
made  by  the  plaintiff,  must  be  made  by  his  attorney 
at  the  time  of  the  judgment  Norfolk  {Duke)  v. 
Leicester  or  Spencer,  5  Law  J.  Rep.  (k.s.)  Exch.  90; 
1M.&W.204;  1  T.  &  G.  249 ;  4  DowL  P.C.  746. 

Where  judgment  is  signed  in  vacation,  pursuant 
to  the  1  WilL  4,  c.  7,  s.  2,  a  rule  for  judgment  must, 
in  the  Queen's  Bench,  be  given,  notwithstanding 
the  provisions  of  the  statute  and  of  1  Reg.  Gen. 
H.T.  2WilL4,c67.  Governors rf Poor tf  Exeter y. 
)«»//,  7  DowL  P.C.  624. 

It  is  no  ground  of  objection  to  a  judgment,  that 
the  plaintiff,  having  it  pronounced  entirely  in  his 
fiivour,  has  entered  it  up  partly  for  himself  and  partly 
for  the  defendant  Hanidge  v.  Wilson,  8  DowL  P.C. 
417. 

To  obtain  leave  to  sign  judgment  against  the  bail 
after  a  scire  facias,  under  the  rule  of  Hilary  term, 
2  WilL  4,  r.  81,  it  must  be  proved,  that  notice  has 
been  given  to  the  bail,  or  proper  endeavours  made 
to  do  so  without  e£kot 

Where,  on  November  14,  a  scire  facias  issued, 
returnable  November  19,  which  was  left  at  the  she- 
riff's office  on  the  14th,  and  notice  was  given  to  the 
bail,  in  Yorkshire,  on  the  18th,  who,  without  loss 
of  time,  wrote  up  to  London  for  a  Judge's  order  for 
render,  and  the  defendant  was  rendered  on  the  21st; 
the  Court  ordered  an  exoneretur  to  be  entered  on  the 
bail- piece.  Sanderson  or  Saunderson  v.  Broom,  7  Law 
J.  Rep.  (N.s.)  aB.  29 ;  7  Ad.  8e  £.  261 ;  2  N.  &  P. 
84;  6  DowL  P.C.  9. 

Where  a  Judge  has  given  a  judgment  in  the  Bail 
Court,  it  will  not  be  reviewed  in  banc  after  the  term 
has  elapsed  in  which  it  has  been  pronounced.    Todd 
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▼.  Jtftry,  7  Law  J.  Rep.  (ir.8.)  Q.B.  1 ;  7  Ad.  &  £* 
519;  2N.&P.443. 

To  debt  for  goods  nold  and  delivered,  the  defen- 
dant pleaded  as  to  8d8^.,  parcel  of  the  monies  de- 
manded in  the  declaration,  payment,  and  also  a  set- 
off It  was  prored,  that  only  314/.  was  actually 
{>aid,  but  a  seUoff  to  the  amount  of  2R  was  estalH 
ished,  and  3d5t  was  the  full  value  of  the  goods 
aold: — Held,  that  these  pleas  were  divisible,  and 
that  the  defendant  was  entitled  to  judgment,  on  the 
plea  of  payment  to  the  amount  of  314^,  and  on  that 
of  set-off  to  the  amount  of  21/.,  and  the  plaintiff  was 
entitled  to  judgment  for  the  residue  on  those  pleas ) 
but,  there  being  a  plea  of  nwnquam  indebitaiutf  the 
defendant  was  entitled  to  judgment  on  the  whole 
record*  Coutens  or  CemHm  v.  Paddon^  6  Law  J.  R«p. 
(n.s.)  Ezch.  49 ;  2  Cr.  M.  &  R.  547 ;  4  DowL  P.C.  488. 

In  an  action  against  three  defendants,  for  work 
and  labour,  they  pleaded  in  abatement  that  the  pro- 
mise was  made  bv  them  jointly  with  M  O ;  and  the 
plaintiff  produced  an  account  odf  the  amount  claimed, 
divisible  into  four  parts,  one  of  which  was  charge- 
able to  the  defendants  jointly  with  M  O,  but  no 
part  chargeable  jointly  to  the  three  only: — Held, 
that  such  fact  of  one  part  out  of  the  four  being 
chargeable  to  the  defendsnts  jointly  with  M  O,  sup- 
portal  the  plea,  and  entitled  the  defendants  to  judg- 
ment mUv,  IVmiamtOT  ^Atte,9Law  J.  Rep.  (n.s.) 
C.P.  3 ;  6  Bing.  N.C.  23 ;  8  Sc.  245 ;  8  Dowl.  P.C.  18. 

Assumpsit  The  first  count  was  on  an  agree- 
ment, whereby  the  defendant  engaged  the  plaintiff 
as  courier  for  five  months,  at  the  rate  of  ten  guineas 
a  month,  and  agreed,  in  case  he  was  discharged 
before  their  expiration,  to  pay  him  fifty  guineas, 
and  his  journey  back  to  England  or  Paris.  It  then 
averred,  that  the  plaintiff  served  the  defendant  two 
months,  and  was  willing  to  serve  the  remainder. 
Breach,  that  the  defendant  refused  to  keep  the 
plaintiff  in  her  service,  dismissed  him  before  five 
monUis  had  expired,  and  refused  to  pay  him  fifty 
guineas,  or  anything  towards  his  journey  back. 
Second  count,  for  52iL  10«.  for  wages  as  a  servant 
Pleas,  first,  to  the  first  count,  except  as  to  2R, 
parcel,  &c.,  that  the  plaintiff  improperly  absented 
himself  from  her  service;  secondly,  to  the  first 
count,  except  as  to  the  said  sum  of  21/.,  parcel,  &c., 
that  she  dismissed  him  for  refusing  to  obey  lawful 
orders ;  thirdly,  as  to  the  second  count,  except  as  to 
21L,  parcel,  &c.,  non  assumpsit ;  fourthly,  a  plea  of 
payment  of  34/.  18j.  into  court,  upon  the  whole  de- 
claration, according  to  the  fonn  in  the  new  rules. 
The  replication  joined  issue  on  the  first  and  third 
pleas ;  de  infurid  was  replied  to  the  second ;  and  to 
the  fourth,  damages  ultra.  At  the  trial,  the  plaintiff 
had  a  verdict  on  the  first  and  fourth  issues,  and  the 
defendant  on  the  second  and  third : — Held,  that  the 
plaintiff  Vas  entitled  to  judgment  for  nominal  da* 
mages  on  the  whole  record.  Pitcher  v.  Aidii  7  Law  J. 
Rep.  (M.8.)  Exch.  229;  3  M.  &  W.  486 ;  6  DowL 
P.C.  594. 

To  an  action  on  a  bond  by  the  commissioners  of 
taxes  against  the  sureties,  the  defendant  by  plea 
stated,  Uiat  the  collector  had  lands  and  goods,  of 
which  the  plaintiffs  had  notice;  the  replication 
asserted,  that  he  had  no  lands  and  goods  of  which 
they  had  notice,  and  the  rejoinder  asserted,  that  the 
collector  had  lands  and  goods  which  might  have 
been  sold,  but  omitted  to  put  in  issue  that  the  oonmiis- 


sioners  had  notice,  whereupon  issue  was  joined.  The 
jury  having  found  that  the  collector  haa  lands  and 
goods : — Held,  that  the  issue  being  found  for  the 
defendant,  he  was  entitled  to  a  verdict,  but  not  to 
judgment,  inasmuch  as  the  issue,  if  it  were  any  issue 
at  ul,  was  inmiaterial  or  insufficient,  and  that  judg- 
ment could  not  be  entered  for  the  plaintiff  mm  ofr- 
ttante  veredicto,  as  the  rejoinder  could  not  be  taken 
to  be  an  implied  confession  that  the  commissioners 
had  no  notice,  and  the  plea,  if  true,  would  form  a 
good  defence  to  the  action ;  nor,  taldng  into  consi- 
deration the  other  pleas,  could  judgment  be  entered 
up  for  the  plaintiff  on  the  whole  record,  as  the  plea 
that  the  collector  had  lands  of  which  the  commis- 
sioners had  notice,  not  being  put  in  issue  by  the 
pleadings  nor  disproved,  remained  a  good  bar  to  the 
action.  Gwyime.Y,  Bumellf  1  West,  342. 

Action  on  an  attorney*8  bill :  verdict  for  the  plain- 
tifi^  subject  to  taxation  of  the  bill  within  the  iint  five 
days  of  the  ensuing  term.  Defendant  having  omitted 
to  tax  the  bill  within  that  time, — Held,  that  the 
plaintiff  was  entitled  to  sign  judgment,  and  tax  his 
costs.  7*uci(rerv.iV^e^ei(r,4Bing.  N.C.  113;  5Sc.393; 
6  DowL  P.C.  231. 

Judgment  signed  before  an  appearance  entered  is 
irreguMT,  although  the  defendant  has  given  a  cog*- 
novit,  in  which  he  authorizes  the  plaintiff's  attor- 
ney to  appear  for  him  if  necessary,  and  the  attorney, 
on  the  day  after  judgment  signed  enters  an  appear- 
ance mine  pro  tunc.  Watson  v.  Dore  or  Dow,  2  M.  &  W. 
386 ;  5  DowL  P.C.  584. 

Where  a  plaintiff  has  signed  an  interlocutory 
judgment,  for  want  of  a  plea,  too  soon,  and  the  plain- 
tiff gives  notice  of  his  intention  to  abandon  it,  but 
does  not  actually  strike  it  out,  the  defendant  need 
not  come  to  the  Court  to  set  it  aside ;  but  the  Court 
discharged  a  rule  for  that  purpose,  without  costs. 
Xobineon  v.  Stoddart,  5  DowL  P.C.  266. 

(P)  Error. 

[See  Error.] 

It  is  not  requisite  that  a  common  joinder  in  error 
to  a  special  assignment  of  errors,  should  be  signed 
by  counsel. 

Where  on  the  record  there  is  a  return  to  the  writ 
of  venire  facias,  and  also  a  return  to  the  writ  of  dis^ 
tringas  juratores,  it  is  no  error  that  there  is  only  one 

panel  annexed.  v.  Smith  (in  error),  5  Law  J. 

Rep.  (n.8.)  Exch.  211 ;  s.  c.  Archbold  v.  Smithy  1  M. 
&W.740;  1T.&G.949. 

It  is  irregular  to  issue  execution  upon  a  judgment, 
after  notice  that  a  writ  of  error  coram  vobis  has  been 
sued  out,  though  before  notice  of  its  allowance. 

The  rules  of  Hilary  term,  2  Will.  4,  and  Hilary 
4erm,  4  WiU.  4,  do  not  apply  to  errors  in  fact  Levy 
ox  Levi  Y.  Price,  6  Law  J.  Rep.  (n.s.)  Exch.  121 ;  2 
M.  &  W.  533 ;  5  DowL  P.C.  775. 

(Q)  Execution. 

[See  Ejsctmrnt — Error,  Writ  op.] 

In  order  to  obtain  a  writ  of  execution  against  a 
defendant,  who  has  removed  out  of  the  jurisdiction 
of  the  Court  of  Common  Pleas  at  Lancaster,  there 
must  be  an  afi[ldavit  of  such  removal.  Duckworth  v. 
Fogg,  5  Law  J.  Rep.  (n.s.)  Exch.  9 ;  2  Cr.  M.  &  R. 
736;  IT.&G.  172;  4  DowL  P.C.  396. 

The  Imprisonment  for  DebtAct,  1&  2Vict  c  110, 
8.  18,  which  gives  to  rules  of  court  the  effect  of 
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order,  nor  refer  to  it,  the  Court  will,  nerertheless, 
allow  the  order  to  be  read  in  support  of  the  rule. 
JttwiUr,  Baker,  6  Law  J.  Rep.  (m.b.)  Exch.  85;  2  M. 
&W.272;  6  DowL  P.C.  462. 

The  common  rule  for  costs  of  the  day  for  not 
proceeding  to  trial,  ought  not  to  be  drawn  up  with 
a  stay  of  proceedings.  Eager  v.  Cuthill,  7  Law  J.  Rep. 
(M.8.)  Exch.  4;  8  M.  &  W.  60;  6  Dowl.  P.C.  126. 

Service  of  a  rule  niei  for  bailing  a  defendant  on  a 
charge  of  manslaughter,  may  be  efiected  on  the 
coroner  only  when  no  next«of-kin  to  the  deceased 
or  husband  can  be  discoTered.  Regina  ▼.  Wittiami, 
8Dowl.P.C.30L 

The  Court  will,  under  special  circumstances, 
allow  a  rule  calling  on  an  attorney  to  pay  costs  to 
be  served  on  his  agent  Bwrrell  v.  Seatott,  5  DowL 
P.C.  661. 

Where  a  rule  is  served  by  leaving  a  copy  with  a 
servant,  an  inquiry  should  be  subsequently  made 
of  the  servant,  whether  the  master  has  received  the 
copy.     Panter  v.  Seaman,  5  N.  &  M.  679. 

Where  it  is  clearly  shewn  that  an  attorney  keeps 
out  of  the  way  to  avoid  being  served  with  rules  ror 
the  payment  of  money,  the  Court  will  allow  service 
upon  his  clerk  to  be  good  service.  The  affidavit, 
however,  must  specify  the  endeavours  to  effect  a 
service,  and  the  reasons  for  believing  that  he  is  in 
town,  and  avoiding  service.  Hinton  v.  Dean,  4  DowL 
P.C.  852. 

When  it  is  sought  to  make  a  rule  absolute  sgainst 
an  attorney  requiring  him  to  answer  the  matters  in 
an  affidavit,  and  he  does  not  appear,  he  must  be 
called  in  Court.     In  re  fVhieher,  5  DowL  P.C.  715. 

A  writ  of  certiorari  had  been  directed  to  the  Jus- 
tices of  oyer  and  terminer,  and  to  the  clerk  of  assize 
of  the  Northern  Circuit,  commanding  them  to 
return  a  certain  indictment  into  the  Court  of  Q.B.  It 
appeared,  that  the  prosecutor  had  refused  to  pay  the 
fees  due  upon  the  return ;  but  it  was  not  stated  that 
he  had  been  made  acquainted  with  their  amount. 
No  return  having  been  made,  a  side  bar  rule  was 
obtained  on  the  30th  of  April,  peremptorily  com- 
manding the  return  of  the  mdictment  No  return 
having  been  made,  a  rule  nisi  for  an  attachment, 
for  not  obeying  the  side  bar  rule,  was  obtained  in 
Easter  term.  On  the  22nd  of  May,  the  first  day  of 
Trinity  term,  a  rule  niti  was  obtained,  for  setting 
aside  this  side  bar  rule: — Held,  that  the  application 
to  set  aside  the  side  bar  rule  was  made  too  late. 

Held,  also,  that  the  affidavit  was  insufficient,  for 
omitting  to  state  that  the  prosecutor  had  been  made 
acquainted  with  the  amount  of  the  fees  demanded. 
Regina  v.  HarUnd,  8  Law  J.  Rep.  (n.b.)  Q.B.  283; 
8Ad.&£.826;   1P.&D.93. 

On  shewing  cause  against  a  rule,  when  an  objec- 
tion is  taken  to  the  insufficiency  of  the  affidavits  in 
support  of  the  rule,  the  counsel  shewing  cause  must 
at  once  elect,  whether  he  will  use  his  affidavits  in 
answer  to  the  rule  or  not  Preedy  v.  Lovell,  4  Dowl. 
P.C.  671. 

On  shewing  cause  against  a  rule  for  an  attach- 
ment for  non-performance  of  an  award,  reference 
cannot  be  made  to  the  pleadings  in  the  cause,  with- 
out an  affidavit  identifying  them  with  the  award. 
Rowe  ▼.  Sawyer,  7  DowL  P.C.  691. 

Where  a  defendant  resides  such  a  distance  from 
town,  that  he  cannot  be  served  before  the  day  for 
shewing  cause,  and  the  term  expires  on  the  day 
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after  that  day,  the  rule  may  be  revived  in  the  next 
term.     RowhoUom  v.  Ralphs,  6  DowL  P.C.  29 1. 

A  rule  was  granted,  on  the  13th  of  November,  to 
shew  cause  on  the  17th,  upon  an  affidavit  having  a 
defect  in  the  jurat  On  the  18th,  an  affidavit  in  the 
same  terms,  but  baring  the  jurat  correct,  was  sworn. 
The  Court  (on  cause  being  shewn  on  the  19th) 
allowed  the  rule  to  be  enlarged,  on  filing  the  second 
affidarit,  and  paying  the  costs  of  the  appearance  to 
shew  cause.  Ooodricke  v.  Turley,  2  Cr.  M.  &  R.  687 ; 
1 T.  &  G.  146;  4  DowL  P.C.  392. 

Affidarits  to  shew  cause  against  an  enlarged  rule 
must  be  filed  a  week  before  the  term  to  which  it  is 
enlarged.     Oilson  v.  Cktrr,  4  DowL  P.C.  618. 

The  enlargement  of  one  rule  is  a  riolation  of  a 
subsequent  one  in  the  same  matter,  which  is  drawn 
up  with  a  stay  of  proceedings.  Wyatt  v.  Prebble, 
6  DowL  P.C.  268. 

Where  a  rule  has  been  discharged  on  the  ground 
of  defective  materials  to  support  it,  the  Court  will 
not  allow  the  application  to  be  renewed  on  amended 
affidavits,  although  it  is  made  by  a  prisoner  on  a 
suggestion  that  the  process  on  which  he  is  detained  is 
a  nullity.  Saundersonr,  Westley,  8  DowL  P.C.  652. 

Where  a  rule  had  been  obtained  to  discharge  a 
party  out  of  custody,  and  had  been  afterwards  dis- 
charged, the  Court  refused  to  entertain  the  same 
question  on  a  subsequent  application,  founded  upon 
facts  which  had  occurred  before  the  previous  rule 
was  obtained;  it  not  appearing  that  the  party  apply- 
ing was  then  ignorant  of  the  facts,  though  they  were 
not  then  brought  before  the  Court.  Bodfield  v.  Pad- 
more,  5  Ad.  &  £.  785,  n. 

Where  a  party,  arrested  for  the  amount  of  a  bill 
of  costs,  is  discharged  out  of  custody  for  an  irregu- 
larity in  the  arrest,  upon  the  terms  of  undertaking 
to  bring  no  action  for  the  arrest,  the  circumstance  of 
the  biU  being  afterwards  reduced  by  taxation  to 
an  amount  greatly  below  the  sum  for  which  the 
arrest  was  made,  is  not  a  ground  for  re-opening  the 
rule  to  relieve  him  from  such  undertaking.  Sheriff 
V.  Gresfey,  6  N.  &  M.  446 ;  4  Ad.  &  E.  338. 

Where  a  rule  is  applied  for  on  one  day,  but,  from 
the  Court  taking  time  to  consider,  it  is  not  granted 
till  another,  it  must  be  dated  as  of  the  former  day. 
Egan  V.  Rowley,  8  DowL  P.C.  145. 

An  order  nisi  to  attend  a  Judge  at  chambers, 
makes  itself  absolute ;  and  if  no  one  appears  at  the 
proper  time  to  support  it,  the  party  shewing  cause 
should  go  in  to  the  Judge  and  apply  to  have  it  dis- 
charged ;  otherwise  it  will  become  absolute.  Hum- 
phreys  v.  Jones,  9  Law  J.  Rep.  (n.s.)  Exch.  168 ;  6  M. 
&W.418;  8  DowL  P.C.  408. 

A  Judge's  order  ought  to  be  served  before  the 
opposite  party  can  take  any  step  ;  and  therefore  an 
order  for  three  days  to  join  in  demurrer,  obtained 
at  five  o'clock  on  one  day  and  not  served  till  two 
o'clock  on  the  following  day,  on  which  day,  at  the 
opening  of  the  office  at  eleven  o'clock,  the  otlier 
party  signed  judgment,  was  held  to  have  been  served 
too  late.  Kenney  v.  Hutchinson,  9  Law  J.  Rep.  (n.s.) 
Exch.  60;  6M.&W.  134;  8  DowL  P.C.  171. 

A  Judge's  order,  calling  on  the  plaintiff's  attorney 
or  agent  to  furnish  the  defendant's  attorney  or  agent 
with  a  better  bill  of  particulars,  is  not  satisfied  by 
the  service  of  such  order  upon  the  plaintiff;  it 
should  be  served  upon  his  attorney  or  agent.  Stevens 
V.  Underwood,  6  Law  J.  Rep.  (n.s.)  C.P.  20. 

3Q 
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The  stamp  upon  the  copy  of  a  Jadge*s  order, 
being  merely  the  mark  of  the  Judge's  clerk,  will  not 
be  judicially  noticed  by  the  Court  Barrett  Navi- 
gation V.  Shower^  9  Law  J.  Rep.(N.8.)  Exch.  145 ;  8 
Dowl.  P.C.  173. 

Where,  by  a  Judge's  order  under  1  &  2  Vict. 
c.  1 10,  s.  3,  a  defendant  is  arrested  op  what  are  alleged 
to  be  insufficient  affidavits,  the  defendant's  remedy 
is  by  an  application  to  set  aside  the  order,  and  not 
the  writ  pi  capias,  Hopkins  or  Hopkinson  v.  Sal  or 
Salemhter,  8  Law  J.  Rep.  (n.s.)  Exch.  255  ;  514.,  & 
W.  428  ;  7  Dowl.  P.C.  493. 

A  motion  to  set  aside  a  Judge*s  order  can  only  be 
made  upon  producing  a  copy  of  the  order.  Hoby  v. 
Pritchardy  5  Dowl.  P.C.  300. 

After  a  Judge  at  chambers  has  made  an  order, 
an  application  to  the  Court  to  set  aside  that  order 
may  be  made  upon  the  same  affidavits  as  were  used 
before  the  Judge  at  chambers.  Pickford  v.  Ewington^ 
4 Dowl.  P.C. 453;  IT.  &G.29. 

A  party  whose  case  has  been  heard  at  chambers, 
and  dismissed,  may  apply  to  the  Court  to  hear  it, 
although  no  order  has  been  made  by  the  Judge ; 
and  he  is  not  precluded  from  using  additional  affi- 
davits in  support  of  his  application.  Pike  v.  Davis, 
9  Law  J.  Rep.  (n.8.)  Exch.  322 ;  6  M.  &  W.  546 ;  8 
DowL  P.C.  387. 

A  party  who  applies  to  a  Judge  for  indulgence, 
and  obtains  it  on  certain  terms,  may  draw  it  up  or 
not,  as  he  thinks  proper ;  and  the  opposite  party,  by 
drawing  it  up,  himself,  without  the  consent  of  the 
party  applying,  does  not  thereby  make  it  operative 
against  him.  fVright  v.  Skinner,  2  Cr.  M.  &  R.  746 ; 
4  Dowl.  P.C.  727. 

In  order  to  obtain  the  costs  of  making  a  Judge's 
order  a  rule  of  court,  the  proper  course  is  to  move 
for  a  rule  to  shew  cause  why  the  party  should  not 
pay  the  costs  of  making  the  order  a  rule  of  court, 
and  to  incorporate  it  with  tlie  rule  for  making  the 
order  a  rule  of  court  Queen  v.  Gamson,  9  Law  J. 
Rep.  (n.s.)  Exch.  322 ;  s.  c.  Regina  v.  Gameson  or 
Gainwn,  6  M.  &  W.  603 ;  8  Dowl.  P.C.  795. 

In  order  to  rescind  a  Judge's  order,  the  proper 
course  is  to  apply  to  the  Court ;  therefore,  where  a 
writ  of  detainer  issued  under  a  Judge's  order,  and 
was  lodged  at  the  prison  on  the  22nd  of  October, 
and  on  the  30th  a  summons  was  taken  out  at  cham- 
bers, returnable  on  the  following  day,  to  discharge 
the  defendant  out  of  custody,  on  account  of  the  in- 
sufficiency of  the  affidavit  to  hold  to  bail,  which 
summons  was  dismissed, — it  was  held  not  too  late  to 
apply  to  the  Court  on  the  first  day  of  term,  to  rescind 
the  Judge's  order  and  discharge  the  defendant  out  of 
custody,  on  account  of  the  insufficiency  of  the  affi- 
davit, and  irregularity  in  the  writ 

Semble — where  a  summons  is  taken  out  at  cham- 
bers on  the  eighth  day  after  the  arrest,  to  discharge 
the  defendant  out  of  custody,  on  account  of  a  defect 
in  the  affidavit  to  hold  to  bail,  which  summons  is 
returnable  the  following  day,  the  application  is  not 
too  late,  unless  it  appears  on  what  part  of  the  day 
the  defendant  was  arrested.  Johnson  v.  Kennedy,  4 
Dowl.  P.C.  345 ;  2SC.410. 

After  an  order  of  a  Judge  at  chambers  has  been 
made  a  rule  of  court,  it  is  too  late  to  object,  in 
answer  to  a  rule  calling  upon  the  party  to  pay  money 
in  pursuance  of  such  order,  that  the  Judge  had  no 
power  to  make  it 


Quaere — ^whether  a  Judge  at  chambers  has  power 
during  term  to  order  the  attorney  to  pay  the  costs  of 
irregular  proceedings. 

An  order  of  a  Judge  at  chambers  was  obtuned  in 
term,  for  setting  aside  an  irregular  iudgment,  with 
costs ;  the  costs  were  taxed  upon  the  order,  whidi 
was  then  made  a  rule  of  court,  and  then  a  personal 
application  was  made  for  the  amount: — Held,  that 
this  was  the  regular  mode  of  proceeding.  Wiisam  v. 
.^or/Aorp,  4  Dowl.  P.C.  441. 

The  Court  in  banc  has  no  jurisdiction  to  amend 
an  order  of  Nisi  Prius  until  it  has  been  made  a  role 
of  coui-t     Cranch  v.  Tregoniug,  5  Dowl.  P.C.  230. 

(S)  Pbocbebiugs. 

(a)  Staying. 
[See  EJBOTifBifT.] 

4  Judge  has  no  power  before  the  declaration  has 
been  delivered  to  order  a  stay  of  proceedings  in  an 
action,  upon  payment  of  the  deht  and  costs,  unless 
the  parties  consent  to  the  order.  Reynolds^.  Sherwood, 
9  Law  J.  Rep.  (n.s.)  Exch.  136 ;  8  Dowl.  P.C.  183. 

The  Court  will  not  grant  a  rule  for  staying  pro- 
ceedings on  the  last  day  of  temu  Doed.SmUhr. 
Hardy,  ^jyovrl.  P.C.  356. 

The  rule  to  stay  proceedings  in  an  action,  on  the 
production  of  a  certificate  from  the  Speaker  of  the 
House  of  Commons,  under  3  Vict  c.  9,  s.  1,  is  ab- 
solute in  the  first  instance.  Stockdale  v.  Hansard,  9 
Law  J.  Rep.  (n.s.)  aB.  218 ;  11  Ad.  &  £.  297;  3 
P.  &  D.  330. 

"Where  actions  are  brought  against  the  acceptor 
and  the  drawer  of  a  bill  of  exchange,  proceedmgs 
against  the  sheriiT,  in  the  action  against  the  acceptor, 
will  be  stayed  on  payment  of  the  debt  and  costs  in 
that  action  only.  Vaugluin  v.  Harris,  7  Law  J.  Rep. 
(n.s.)  Exch.  152 ;  3  M.  &  W.  542. 

The  Court  will  not  stay  the  proceedings  in  an 
action  of  ejectment,  commenced  in  this  court,  undl 
those  in  an  action  of  trespass  commenced  in  the 
Court  of  King's  Bench,  in  which  the  same  question 
is  raised,  are  terminated.  Doe  d.  Geldart  v.  Tahram, 
6  Law  J.  Rep.  (n.s.)  C.P,803  ;  5  Sc  141. 

The  trustees  of  a  party  who  had  appointed  the 
defendant  her  receiver  of  rents  and  money,  coun- 
termanded his  authority,  and  brought  an  action  fia- 
the  money  received  by  him. 

The  Court  refused  to  stay  the  proceedings  for  a 
period  of  sixteen  days,  in  order  to  enable  the  defen- 
dant to  apply  to  the  Chancellor  for  an  injunction  to 
stop  the  action.  Fanderstegen  ▼.  Witham,  9  Law  J. 
Rep.  (n.s.)  Exch.  174 ;  6  M.  &  W.  457 ;  8  DowL 
P.C.  369. 

The  plainti&,  in  an  action  for  the  price  of  certain 
goods  sold  and  delivered,  also  assigned  as  a  breadi 
the  non-deliveiy  of  bills  of  exchange  at  a  certain 
time,  and  the  defendant  obtained  an  interlocutory 
judgment  upon  demurrer,  the  costs  of  which  were, 
by  a  Judge's  order,  to  remain  unpaid  until  the  issues 
in  fact  were  decided ;  the  defendant  afterwarth  be- 
came bankrupt,  and  the  plalntifis  proved  under  the 
commission  for  the  price  of  the  goods  alone,  and 
received  a  dividend :  the  attorney  of  the  defendant 
having  given  notice  of  taking  the  cause  to  trial  by 
proviso,  the  Court  refused  to  stay  the  proceedings, 
except  upon  payment  of  the  costs  of  the  demurrer 
by  the  plaintifiB. 
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Qtare — ^tsfluch  case  within  the  fi9th  section  of 
the  Bankrupt  Act,  6  Geo.  4,  c.  16?  WhitUtker  v. 
Moion,  7  Law  J.  Rep.  (m.s.)  C.P.  171 ;  4  Bing.  N.C. 
303;  5Se.740;  6  Do wl.  P.O.  429. 

A  party^who  states  one  irregularity  in  a  summons 
to  set  aside  proceedings,  cannot,  on  the  hearing,  rely 
upon  and  obtain  an  order  for  another. 

Thus,  where  the  defendant  took  out  a  summons 
to  set  aside  *'  the  bail-bond  for  irregularity,*'  and  at 
the  hearing  obtained  a  Judge's  order  to  deliver  up 
the  bail-bond  to  be  cancelled,  on  the  ground  of  a 
defect  in  the  indorsement  on  the  copy  of  the  writ, 
delivered  to  him  at  the  time  of  the  arrest,  the  Court 
set  aside  the  Judge's  order.  Yates  or  Yeates  v. 
Chapman,  6  Law  J.  Rep,  (n.8.}  C.P.  25  ;  3  Bing.  N.C. 
262 ;  3  Sc.  648. 

The  Court  will  not,  on  an  application  to  set  aside 
a  warrant  of  attorney,  and  the  judgment  and  the 
execution  thereon,  direct  a  stay  of  proceedings  in  an 
action  against  the  sheriff  for  an  alleged  false  return 
to  the  execution  sought  to  be  set  aside.  CasseUY, 
GlengaU,  5  Dowl.  P.C.  269. 

A  defendant  is  not  entitled  on  a  motion  for  costs 
of  the  .4Ayt  to  stay  the  plaintiff's  proceedings  until 
such  costs  are  paid.  Gibbs  v.  Goles^  7  DowL  P.C.  325. 

Where  an  action  has  been  brought,  and  a  verdict 
obtained,  by  the  proprietor  of  injured  goods  against 
the  owner  of  a  vessel  in  which  the  injury  has  ac- 
crued to  the  goods,  and  the  owner  has  filed  his  bill 
for  relief  in  equity,  pursuant  to  53  Geo.  3,  c.  159, 
8.  7,  the  Court  will  not  under  s.  6  of  that  act,  during 
the  pendency  of  the  equity  suit,  restrain  the  plaintiff 
^m  proceeding.  Thiseldon  v.  Gibbons,  8  Dowl* 
P.C.  419. 

By  an  order  of  Nisi  Prius,  a  juror  was  withdrawn, 
and  it  was  referred  to  an  arbitrator  to  settle  the 
matters  in  difference  between  the  parties,  with  power 
to  have  the  defendant's  bills  of  costs,  wliich  were 
the  subject  of  a  plea  of  set-off,  taxed,  but  no  ques- 
tion of  liability  to  be  raised.  The  arbitrator,  on  an 
objection  raised  against  the  defendant's  right  to 
claim  his  bills  of  costs,  on  the  ground  that  the  defen- 
dant was  not  an  attorney  of  the  court  in  which  the 
business  bad  been  done,  refused  to  allow  them,  and 
his  award  was  set  aside  by  the  Court  for  an  excess 
of  jurisdiction  in  entertaining  the  question,  liberty 
being  given  to  the  parties  to  go  before  him  again. 
The  Court  restrained  the  plaintiff  from  proceeding 
to  another  trial  in  the  action. 

Quare — whether  he  could  be  restrained  from 
commencing  another  action.  Harries  v.  Thomas,  6 
Law  J.  Rep.  (m.s.)  £xch.  58 ;  2  M.  &  W.  32. 

Ailer  the  commencement  of  the  suit,  a  Judge's 
order  was  made  by  consent,  "  that  upon  payment 
of  the  costs  down,  and  the  debt  in  six  monms,  all 
further  proceedings  in  the  cause  should  be  stayed ; 
and  in  default  of  payment,  the  plaintiff  to  be  at 
liberty  to  sign  final  judgment,  and  issue  execution 
for  the  amount"  The  costs  having  been  paid,  the 
plaintiff,  before  the  expiration  of  the  six  months, 
obtained  an  order  to  hold  the  defendant  to  bail,  un- 
der the  1  &  2  Vict  c.  1 10,  s.  3,  and  a  capias  having 
issued,  the  defendant  was  arrested : — Held,  that  the 
writ  of  capias  was  a  proceeding  in  the  cause,  within 
the  meaning  of  the  first  order ;  and  that  the  plaintiff 
had  no  right  to  hold  the  defendant  to  bail,  before 
the  six  months  had  expired,  as  tlie  order  contained 
no  stipulation  to  that  effect    Ball  v.  Stanley,  9  Law 


J.  Rep.  (n.s.)  Excfa.  161 ;  6  M.  &  W.  896 ;  8  Dowl. 
P.C.  344. 

On  a  trial  in  the  Exchequer,  a  juror  was  withdrawn 
by  consent  Afterwards,  plaintiff  sued  defendant 
in  the  Court  of  King's  Bench  for  the  same  cause 
of  action.  The  Court  staved  the  proceedings  as 
being  contrary  to  good  faith ;  although  the  plain- 
tifi^  who  had  conducted  the  first  cause  himself,  and 
was  not  a  lawyer,  deposed  that  he  did  not  know  that 
the  arrangement  would  debar  him  from  bringing 
a  second  action.     Moscati  v.  Lawson,  4  Ad.  &  E.  33  L 

Where  a  defendant  obtains  a  rule  which  stays  the 
plaintiff's  proceedings,  he  is  entitled  to  the  whole 
of  the  day  on  which  such  rule  is  disposed  of  for 
taking  the  next  step.  Vernon  v.  Hodgins,  1  M.  &  W. 
151 ;  4  DowL  P.C.  665  ;  1  T.  &  G.  427. 

A  summons  to  plead  several  matters  returnable 
in  vacation  at  the  hour  the  Judgment  Office  opens 
on  the  day  after  the  time  for  pleading  expires,  is  a 
a  stay  of  proceedings,  although  the  time  for  plead- 
ing has  been  enlarged.  Spenceley  v.  Shouls,  5  DowL 
P.C.  562. 

A  summons  for  further  time  to  plead,  returnable 
at  half-past  ten  in  the  morning  during  term,  is  a 
stay  of  proceedings.  Bebbv.  Wales,  5  Dowl.  P.C.  458. 

A  sununons  for  time  to  plead,  returnable  at  ten 
o'clock  in  the  morning  in  term  time,  at  chambers, 
operates  as  a  stay  of  the  plaintifTs  proceedings, 
althought  it  is  well  known  that  a  Judge  does  not 
attend  at  chambers  at  that  hour.  Byles  v.  Walter,  5 
DowL  P.C.  232. 

(b)  Setting  aside. 

Where  (in  an  action  not  upon  a  written  instru- 
ment) the  defendant  is  described  by  the  initial  of 
his  Christian  name,  the  only  remedy  is  by  summons ; 
and  the  Court  will  not  set  aside  the  proceedings  as 
irregular.  Rtist  or  Rush  v.  Kennedy,  8  Law  J.  Rep. 
(n.s.)  Exch.  85 ;  4  M.  &  W.  586  ;  7  Dowl.  P.C.  199. 

Where  the  plaintiff  added  a  similiter  for  the  de- 
fendant without  a  date, — Held,  that  the  defendant 
was  not  entitled  to  set  aside  Uie  notice  of  trial  and 
subsequent  proceedings  for  irregularity,  upon  the 
1st  rule  of  Hilary  term,  4  Will.  4.  Shackelv.  Ran- 
frer,  7  Law  J.  Rep.  (n.s.)  Exch.  177 ;  3  M.  &  W. 
409;  6  DowL  P.C.  562. 

The  fact  of  the  damages  and  costs  together  amount- 
ing to  more  than  the  sum  laid  in  the  declaration,  is 
no  ground  for  setting  aside  the  ca.  sa.  in  that  action, 
or  subsequent  proceedings  against  the  bail.  Kempe- 
neers  v.  Holding,  5  DowL  P.C.  374. 

Though  the  service  of  process  should  be  personal 
to  entitle  a  plaintiff  to  enter  a  common  appearance,  the 
Court  vrill  not  set  aside  proceedings  on  an  affidavit 
of  defendant,  that  he  has  not  been  personally  served, 
accompanied  by  an  a^davit  of  his  daughter,  that 
she  received  and  opened  the  letter  containing  the  copy 
of  the  writ     Herbert  v.  Darley,  4  DowL  P.C.  726. 

Pleas — first,  not  guilty ;  second,  a  justification. 
Replication  and  new  assignment  Demurrer  to 
replication  and  new  assignment;  15^.  damages  on 
first  issue,  and  nominal  damages  on  the  second. 
The  plaintiff  entered  a  not.  pros,  to  the  new  assign- 
ment, and  gave  defendant  judgment  on  demurrer ; 
the  Court  set  aside  the  no/,  pros.  Strother  v.  Ran- 
derson,  5  DowL  P.C.  280. 

Where  a  writ  of  summons  issued  against  Thomas 
Gray,  and  was  served  on  fVilliam  Gray,  tlie  Court 
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isftited  to  wtadde  the  proeee^ngt.  Orf0lm  r.  Grmf, 
«DowLRC«31. 

Where  a  defendant  points  oat  an  hregnlarity  hi 
flie  proceedings,  and  goes  to  trial  under  protest, 
qtutre,  does  sach  conduct,  npon  his  part,  amoont  to 
a  wairer  of  the  irregularity  f  SewMe,  that  it  does 
not  BHsset  or  Lyeett  w.  Tenamt,  7  Law  J.  Rep.  (ir.8. ) 
C.P.  108;  4  Bing.  N.C.  168;  5  Sc.479;  6  DowL 
*  .C  43o. 

Although  a  defendant  may  have  appeared  in  an 
action,  and  the  plaintiff  taxes  his  costs,  without 
giving  notice  of  taxation,  that  is  not  an  irregularity 
sufficient  to  induce  the  Court  to  set  aside  a  judg- 
ment and  subsequent  proceedings.  Lloyd  r.  Kent, 
«Dowl.P.C.  125. 

Ten  days  is  too  great  a  delay  in  applying  to  set  aside 
the  service  of  a  writ  of  summons  on  the  ground  that 
it  has  been  effected  in  the  wrong  county.  Davis  t. 
Skerloek,  7  Dowl.  P.C.  580. 

Where  there  appears  to  have  been  a  delay  of  more 
than  eight  days  b^ore  moving  to  set  aside  proceed- 
ings for  irregularity,  the  defendant  must  clearly  ex- 
plain the  delay,  oUierwise  the  presumption  wOl  be 
against  him.     Herbert  v.  Barley,  4  DowL  P.C.  726. 

(T)  Affidavit. 

Fees  on  office  copies  of  affidavits  are  public  pro- 
perty ;  and,  therefore,  such  copies  can,  m  no  case, 
be  dispensed  with.  Westmoreland  v.  Pike,  5  Law  J. 
Rep.  (N.s. )  Exch.  56;  I T.  &  G.  227. 

Where  it  was  agreed  that  the  rule  for  setting  aside 
an  attachment  against  the  sheriff  should  be  made 
absolute,  but  a  discussion  was  to  be  raised  as  to  the 
terms  to  be  imposed  on  the  sheriff,  which  were  set- 
tled by  the  Court : — Held,  that  an  objection  could 
not  be  taken  on  a  subsequent  day  to  the  affidavit 
on  which  the  rule  was  moved  for.  Langton  v.  Ftney, 
6  Law  J.  Rep.  (n.s.)  Exch.  164;  1  M.  &  W.  479; 
a.  c.  Finer  v.  Langton,  6  DowL  P.C.  92. 

The  statement  of  a  party,  that  a  particular  person 
is  her  attorney,  is  sufficient  to  support  an  objection 
to  an  sffidavit  founded  on  1  Reg.  Gen.  Hilary  term, 
2  WilL  4.  8.  6,  although  it  is  not  positively  sworn 
that  he  is  the  attorney  employed^  Haddock  v.  fFi/- 
liams,  7  DowL  P.C.  827. 

Where  a  matter  is  referred  to  the  Master,  and  he, 
in  the  exercise  of  his  discretion,  has  refused  to  allow 
further  affidavit^  to  be  filed  after  a  particular  day, 
the  Court  will  not  interfere  with  that  discretion,  by 
requiring  him  to  receive  further  affidavits.  In  re 
Hall  V.  Anderton,  8  DowL  P.C.  326. 

(U)  Bill  of  Excbptiovs. 

Per  Lord  Wynford— -In  deciding  on  bills  of  ex- 
ceptions, it  is  the  practice  of  the  Court  not  to  go  into 
the  whole  record,  but  to  decide  upon  the  points 
raised  by  the  bill  of  exceptions.  Rex  v.  Johnson, 
M*L.  &  R.  1. 

2.  IN  EQUITY, 

(A)  Bills. 

(a)  In  general, 

[Morgan  v.  Evans,  8  Dig.  Law  J. 8 ;  8  C.  & F.  159.] 
Every  original  information  or  bill  must,  before  it 
is  filed,  be  marked  with  the  words  "  Lord  Chancellor," 
or  "  Master  of  the  Rolls."  Ist  Order  of  5th  May 
1837,  6  Law  J.  Rep.  (k.s.)  Ch.  249. 


A  bm  was  ffled  in  the  ume  «r 
lift,  but,  as  to  one  of  them,  without  hia  amhssity. 
Hia  interests  being  foond  eoniietiiig  with  those 
the  other  co-plaintiils,  and  not  having 
he  obtained  an  order,  after  replieatioii,  and  «■ 
that  his  name  might  be  stmck  out  ••  one  «f  the 
plaintiffs,  and  diat  his  costs  •fasit  and  of  the  aapli- 
eation  might  be  paid  by  the  solicitor  who  filed  the 
bilL  Tahhermor  v.  Taiphemor,  6  Law  J.  Rep.  (ul) 
Ch.19;  2K.679. 

The  word  order,  without  tfie  word  decKc^  in  te 
prayer  of  process  in  a  bill  of  diacoivery,  docsaolieB- 
der  it  demurrable.     Baker  v.  Brametk,  7  Sim.  1 7. 

If,  in  a  bill  of  discoverv,  the  words,  ^  to  abide  such 
order  and  decree,"  &o.,  be  insetted  in  the  piayer  of 
process,  it  makes  the  bill  one  for  relief,  and  there- 
fore demurrable.  Jaimee  v.  Htrrki,  5  Law  i.  Bcp. 
(U.S.)  Ch.  188 ;  6 Sim.  428. 

A  having  accepted  a  bill  payable  at  his  couatiy 
bankers'  town  agents',  deposited  with  the  former  m. 
acceptance  of  a  third  part^,  with  a  note  stating  that 
it  was  intended  to  toeet  his  own  acceptanee.  The 
country  bankers,  n6t  conomunicating  the  fact  to  tiieir 
town  agenta,  the  bill  was  dishonoured.  A  became 
bankrupt,  and  his  bankers  recnved  the  money  on 
the  second  acceptance,  and  applied  it  to  their  own 
use.  The  payee  of  A's  acceptance  brought  an  ae- 
tion  against  the  country  bankers  for  the  amoant  they 
had  received,  but  his  only  witness  dying,  he  made 
default  in  going  to  trial,  whereupon  the  defendant 
moved  for  jud^ent  as  in  a  case  of  a  nonsait,  whieh 
was  refused  by  the  Court,  unless  he  would  jntoduos 
the  note  delivered  by  A  when  the  bill  was  di^poaited. 
The  defendant  then  gave  notice  of  proceeding  to  trisl 
by  proviso,  upon  which  the  phdntiffii  filed  a  bill  fv 
an  injunction  and  a  discovery,  to  which  the  deien- 
dant  demurred,  on  the  ground  Aattheplaintifla  had 
not  made  out  such  a  case  as  would  entitle  them  to  a 
discovery  in  equity: — Held,  that  inasmuch  aathe 
plaintifi  had  made  out  sncii  a  case  as  afforded  a 
reasonable  ground  for  argument  in  a  court  of  law,  it 
was  properly  filed,  and  the  demurrer  waa  ovenuled. 

Semble — ^that  the  action  waa  maintainable.  Tho- 
mas V.  Tyler,  8  Law  J.  Rep.  (n.8.)  Ex.  £q.  4 ;  8  T.  ft 
C.  255. 

Where  a  bill  for  a  discoveiy  against  an  aasmed 
alleged  that  he  had  been  employed  to  procnxe  the 
goods  which  were  the  subject  of  the  pofacy, — ^Hdd, 
tiiat  a  demurrer  to  the  discovery  would  not  hold, 
although  the  bill  stated  that  thenlefendant  had  besn 
paid  and  satisfied  the  fill!  value  of  the  goods^  the 
object  of  the  bill  being  to  ascertain  whether  he  was 
not  a  mere  agent     Biilis  v.  CampheU,  2  Y.  &  C.  891. 

As  to  how  far  underwriters  are  entitled  to  a  dis* 
covery  as  to  the  general  solvency  of  the  assured,  and 
their  ability  to  make  the  purchase  of  the  goods  in- 
sured, and  to  the  inspection  of  books  and  correspon- 
dence, 9eeJansonY.Solarte,  6  Law  J.  Rep.  (na)  Ex. 
Eq.75;  2Y.&C.127. 

The  defendant  in  an  action,  after  a  question  of 
law  had  been  raised  by  demurrer,  filed  his  bill  fSv 
a  discovery,  and  a  comnussion  to  examine  witnesses 
abroad,  in  aid  of  his  defence :  a  plea  to  sudi  bill 
was  allowed,  because  the  discovery  could  not  be  used. 
Stewart  v.  Nugent,  6  Law  J.  Rep.  (n.8.)  Ch.  128;  1 
K.20L 
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A  bill  of  diMOf  «fy  cannot  be  tnstalned  when  the 
matter  sought  to  be  disoovered  may  be  made  the 
•ubject  of  a  criminal  charge ;  and  therefore  a  gen- 
eral demurrer  was  allowed  to  a  bill  of  disooyery  in 
aid  of  an  action  for  assault  and  false  imprisonment, 

Ssmbk' — ^that  such  a  bill  could  not  be  sustained 
in  aid  of  an  action  for  a  mere  personal  tort 

The  main  object  of  a  bill  being  to  procure  evi- 
dence of  that  which  constitutee  a  criminal  charge,  a 
general  demurrer  to  the  whole  bill  will  be  allowed, 
notwithstanding  the  bill  contains  some  interroga- 
tories not  directly  criminatory.  Glyn  y.  Houttonf 
6  Law  J.  Rep.  (ii.e.)  Ch.  129;  IK.  829. 

An  underwriter  has  a  right  to  the  most  extensive 
discovery,  relative  to  the  particular  transaction 
which  is  impeached,  but  th^  Court  will  prevent  him 
making  general  inquisitorial  inquiries.  Jantou  v. 
Solarie,  2  Y.  &  C.  132. 

On  a  bill  to  set  aside  an  agreement  for  the  pur- 
chase of  the  secret  of  a  prooesa  of  manufiusture^ 
diaiging  iraud,  and  that  the  defendant  had  no  secret 
to  disclose,  and  calling  on  him  to  set  forth  what  hit 
secret  (if  any)  eonristed  in : — Held,  upon  demurrer 
to  the  discovery  of  the  secret,-  that  &e  defendant 
must  disclose  it.  Carter  v.  (?m<s,  7  Law  J.  JElep. 
(11.8.)  Ch.  276;  2K.581. 

The  Court  of  Chancery  will  not  compel  a  dis- 
covery in  aid  of  an  inferior  court,  nor  in  uivour  of  a 
court  which  has  itself  the  power  of  compelling  a 
discovery. 

Every  foreign  court  is  considered  an  inferior 
court ;  and,  semble,  the  Court  of  Chancery  will  not 
lend  itself  to  compel  a  discovery  in  aid  or  defence  of 
an  action  in  a  foreign  court  Bent  v.  Youngs  7  Law 
J.  Rep.  (H.8.)  Ch.  151 ;  0  Sim.  180. 

Upon  an  action  brought  to  recover  a  sum  of  mon^ 
lent  upon  the  security  of  an  I  O  U,  and  upon  a  bill 
iUed  to  discover  whether  the  money  had  not  been 
lent  for  the  purpose  of  gaming: — ^Held,  that  the 
defendant  was  bound  to  state  by  ms  answer,  whether 
it  was  so  lent,  it  being  still  a  question  open  to  argu- 
ment in  a  court  of  law,  whether  money  lent  at  play, 
or  for  the  purposes  of  play,  is  recoverable  in  an 
action  at  law.  Wilkineon  v.  L'Eaugier,  2  Y.  &  C.  366, 

A  bill  for  a  discovery  in  aid  of  a  defence  at  law 
cannot  be  sustained  against  a  person  for  whose 
benefit  the  action  is  brought,  if  he  is  no  party  to  the 
record  at  law,  and  his  name  does  not  appear  Uiereon. 

A  foreign  prince  admitted  to  sue  in  the  name  of 
an  agent  in  a  court  of  law  in  this  country,  cannot 
therefore  be  called  upon  to  answer  a  bill  for  a  dis- 
covery, in  aid  of  the  defence  at  law. 

Accordingly,  Don  Miguel,  when  de  facto  King 
of  Portugal,  for  the  purposes  of  his  government, 
effected  a  loan,  by  issuing  scrip  or  bonds,  for  which 
certain  bills  of  exchange  were  (&awn  upon  the  plain- 
tifis,  bankers  in  England,  by  whom,  as  the  agents  of 
one  R,  the  first  parts  of  those  bills  were  duly 
accepted.  The  second  parts  having  been  indorsed 
"  to  the  Treasurer  General  of  the  Royal  Treasury 
of  Portugal,  value  in  account  of  the  negotiation  of 
the  RoyU  Loan  of  Portugal/'  and  remitted  to  the 
Treasury  of  Portugal,  came  into  the  possession  of 
tile  government  of  Donna  Maria,  after  her  esta- 
blishment as  Queen.  Her  government  repudiated 
the  loan,  but  the  billa,  purporting  to  be  indorsed  by 
the  individual  who  was  treasurer  under  Don  Miguel, 
were  presented  for  payment  by  one  of  her  agents, 


resident  In  England,  and  he^  on  payment  being 
refused,  brought  an  action  against  the  acceptors:— 
Held,  that  the  acceptors  could  not  sustain  a  bill  for 
a  discovery  in  aid  of  their  defence,  against  the 
plaintiff  at  law  and  the  Queen  of  Portugal.  Queen 
rf  Portugal  V.  Glyn,  1  West,  258,  reversing  Gljfn  v. 
Soares,  5  Law  J.  Rep.  (n.b.)  Ex.  £q.  49 ;  1 Y.  &  C. 
644. 

Upon  a  mere  bill  of  discovery,  filed  in  aid  of 
proceedings  at  law,  a  court  of  equity  will  not,  except 
m  a  very  dear  case,  decide  upon  the  legal  right  of 
the  party  seeking  the  discovery.  Thomas  v.  Tyler, 
8  Y.  &  C.  255. 

On  a  bill  for  relief  in  equity,  which  seeks  also  to 
restrain  an  action  at  law,  the  plaintiff  is  not  entitied 
to  a  discovery  in  aid  of  his  defence  to  the  action,  but 
only  to  a  discovery  incidental  to  the  relief  in  equity. 
Rauuon  v.  Samuel,  8  Law  J.  Rep.  (n.8.)  Ch.  71. 

The  fact  that  a  party  is  interested  in  the  subject- 
matter,  and  in  the  costs  of  an  action  at  law,  is  not  a 
sufficient  gpround  for  making  him  a  defendant  to  a 
bill  of  discovery  in  aid  of  the  defence  to  that  action, 
unless  he  be  a  plaintiff  on  the  record  at  law. 

Glyn  V.  Soaret  ( 1 Y.  &  C.  644 ;  5  Law  J.  Rep.  (n.8.) 
Ex.  £q.  49)  considered. 

The  report  of  Fenttm  v.  Hughes  (7  Ves.289)  en- 
larged; and  that  of  The  Bishop  qf  London  v.  Fytche 
(1  Bro.  C.C.  96)  corrected.  Irving  v.  ITumpson,  8 
Law  J.  Rep.  (x.8.)  Ch.  857;  9  Sim.  17. 

If  an  individual,  who  is  not  a  party  to  an  action 
at  law,  is  made  a  defendant  to  a  bill  of  discovery,  in 
aid  of  the  defence  to  the  action,  he  may  demur, 
although  there  are  allegations  in  the  bill,  that  he  is 
the  party  materially  interested  in  the  matters,  in 
respect  whereof  the  action  is  brought 

Bills  of  discovery  in  aid  of  the  defence  of  an  action, 
are  permitted  as  a  means  of  defence  against  the 
antagonist  at  law,  by  obtaining  from  him  the  means 
of  defence,  and  not  for  the  purpose  of  procuring 
evidence. 

It  is  not  correct  that  a  bill  of  discovery  may  be 
filed  against  any  person  whose  admissions  may  be 
used  at  law  in  favour  of  the  plaintiff  to  the  bilL 

An  action  was  brought  by  the  agent  of  a  party 
residing  out  of  the  jurisdiction,  against  underwriters 
on  a  pdicy  of  assurance.  The  underwriters  filed  a 
billot  discovery  against  the  agent  and  his  principaL 
A  demurrer  by  the  principal  was  allowed. 

Bishop  qf  London  v.  Fytche  (1  Bro.  C.C.  95)  cor- 
rected.   Kerr  v.  Eeid,  9  Law  J.  Rep.  (n.8.)  Ch.  148. 

A  bill  for  a  commission  to  examine  witnesses 
abroad,  in  aid  of  a  defence  to  an  action  at  law,  is  not 
a  bill  for  reUe£    MUls  v.  CampheU,  2  Y.  &  C.  889. 

The  defendante,  to  a  bill  to  enforce  patent  rights, 
having  filed  a  bill  of  discovery  as  to  acte  by  widch 
they  ulegped  that  the  patent  had  become  void  since 
ita  creation,  afterwards  obtsined  permission  to  file 
another  bill  for  discovery  as  to  the  original  invalidity 
of  the  patents.  Quare — whether  it  was  regular  to 
file  the  first  bill  of  discovexj  without  leave  of  the 
Court    Few  v.  Guppy,  1 M.  &  Cr.  487. 

(c)  0/ Revivor. 

On  the  abatement  of  a  suit  by  the  marriage  of  a 
female  plaintiff  who  is  also  next  firiend  of  infant 
plaintiffs  in  the  suit,  a  defendant  is  entitied  to  an 
order  tiiat  the  suit  may  be  revived  within  a  limited 
time,  or  that  the- bill  may  be  dismissed  as  againat 
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him,  yrith  coats.  Critpe  v.  Braddyt  0  Law  J.  Rep. 
(sr.s.)  CiL  108. 

Where  a  sole  plaintiff  died,  a  motion  on  the  part 
of  the  defendants,  that  his  executors  who  had  proved 
the  will  might  be  ordered  to  reviTe  the  siiit  within 
a  limited  time,  or  the  bill  stapd  dismissed,  was  re- 
fosed.  Canham  ▼.  Ftnceni,  7  Law  J.  Rep.  (h.b.)  Ch. 
267-  8 Sim. 277. 

The  plaintifTs  solicitor,  at  the  request  of  the 
defendant's  solicitor,  agreed  to  postpone  the  taxation 
of  costs  decreed  to  be  paid  to  the  plaintiff,  on  an 
undertaking  that  the  plaintiff  should  not  be  preju- 
diced thereby.  Before  the  costs  were  taxed  the 
plaintiff  died: — Held,  that  his  executors  were  enti- 
tled to  revive  the  suit  for  the  costs.  Tucker  v. 
Wilkins,  7  Sim.  849. 

(d)  Supplemental, 

After  a  cause  is  at  issue,  and  witnesses  are  in 
course  of  examination,  a  supplemental  bill  is  proper, 
in  order  to  add  a  necessary  party.  Senile  v.  Price,  i 
LawJ.Rep.  (K.s.)Ch.d66;  10  Sim.  238. 

After  decree  one  of  the  defendants  became  insol- 
vent, and  his  assignee,  without  notice  to  the  plain- 
tiff, filed  a  supplemental  bill  against  all  the  parties 
to  the  suit  Afterwards  the  plaintiff  filed  a  supple- 
mental bill  against  the  assignee  alone.  A  motion 
by  the  assignee,  that  the  plaintiff* s  supplemental 
bill  might  be  taken  off  the  file  for  irregularity,  was 
refused.    PhiUppa  v.  Clark,  7  Sim.  231. 

Parties  added  by  supplemental  bill,  where  the 
original  bill  might  have  been  amended,  and  the 
defendants  to  the  original  bill  not  made  parties  to 
the  supplemental  bill.    Lloyds,  Russell,  C.P.C.  258. 

It  is  not  an  objection  at  the  hearing  to  the  frame 
of  a  suit,  that  an  administrator  who  is  a  necessary 
and  not  a  formal  party,  is  brought  before  the  Court 
by  a  supplemental  biU,  to  which  the  other  defendants 
are  not  parties.  Kebell  v.  Philpot,  7  Law  J.  Rep. 
(k.8.)  Ch.  237. 

A  churchwarden,  chosen  after  the  commencement 
of  a  suit,  is  entitled  whilst  in  office  to  join  himself 
as  co-phdntiffin  a  supplemental  bill  with  the  former 
churchwarden,  for  the  purpose  of  putting  in  issue 
facts  that  have  arisen  since  the  filing  of  the  original 
bill,  he  having  an  interest  in  the  proceedings,  and 
in  the  decree  to  be  made  at  the  hearing.  Marriott 
V.  Tarpley,  7  Law  J.  Rep.  (n.s.)  Ch.  245 ;  9  Sim.  279. 

Case  in  which  a  biU  may  be  taken  pro  ctn^esso 
against  one  executor,  and  a  decree  in  another  ^uit 
against  the  other  executor. 

Bill  against  two  executors,  one  of  whom  is  at- 
tached for  want  of  an  answer  and  discharged.  The 
cause  mky  be  heard  on  supplemental  bill  taken 
against  him  pro  confesto.  The  original  bill  was 
proceeded  with  in  his  absence,  and  the  accounts 
taken  in  that  cause  against  him,  but  the  Master 
was  to  make  one  report  only,  headed  in  both  causes, 
Hughson  V.  Cookaon,  8  Law  J.  Rep.  (n.8.)  Ex.  £q.  68 ; 
8Y.&C.578. 

(e)  Interpleader, 

[Moore  v.  Usker,  3  Dig.  Law  J.  441 ;  7  Sim.  383. 
Crawshay  v.  Thornton  ^  3  Dig.  Law  J.  441;  7  Sim. 
391.] 

In  the  affidavit  accompanying  a  bill  of  inter- 
pleader, filed  on  behalf  of  a  company  by  their  secre- 


taty,  aufth  nonfilnal  plaintiff  mnst  not  only  arer  ikmt 
he  does  not  coUudCt  bat  that  he  believes  the  com- 
pany which  he  represents  do  not  collude  with  either 
of  the  defendants.  Bignold  v.  Judland,  9  Law  J.  R^ 
(n.8.)  Ch.  266. 

The  plaintiff  held  a  sum  of  money,  the  balance 
of  an  account  in  respect  of  goods  belonging  to.  A, 
which  the  plaintiff  had  made  advances  upon,  and 
received  the  proceeds  of.  B  g^ve  notice  that  ha 
claimed  a  lien  upon  such  balance;  and  A  Imiught 
an  action  to  recover  it  The  plaintiff  filed  his  bill  of 
interpleader  against  A  and  B,  and  paid  the  money 
into  court  B  then  filed  his  bill  in  the  same  court 
against  the  plaintiff  and  A,  for  an  account  in  respect 
of  the  goods,  and  payment  of  the  balance,  and 
interest  upon  it  The  plaintiff  thereupon  filed  his 
supplemental  bill  of  interpleader,  and  paid  the  in- 
terest claimed  upon  the  balance  into  court: — Held, 
on  motion,  that  the  plaintiff  was  entitled  to  an 
injunction  restraining  B  from  prosecuting  his  suk 
in  equity  against  the  plaintifii)  so  far  as  respecsted 
the  money  brought  into  court 

Semble--^  party  may  maintain  a  bill  of  inter- 
pleader with  reference  to  a  balance  of  an  account 
due  from  him.  Crajwford  v.  Fisher,  9  Law  J.  Rep, 
(n.s.)  Ch.  201. 

(/)  Amended, 

Where  a  demurrer  is  allowed  for  want  of  parties, 
it  is  not  of  course  to  give  leave  to  amend  by  addiog 
parties,  but  it  is  discretionary  vrith  the  Court,  and  de- 
pends on  the  probability  of  making  the  suit  effective: 
Tyler  V.  Bell,  6  Law  J,  Rep.  (n.8.}  Ch.  169;  1  K. 
826 ;  2  M.  &  Cr.  89. 

An  amendment  after  answer  to  a  bill  of  discoveiy, 
in  aid  of  a  defence  at  law,  for  the  purpose  of  in- 
quiring as  to  matters  stated  in  the  answer,  will  not 
be  allowed,  if  the  facts  disclosed  to  the  plaintiff  pre- 
vious to  the  filing  of  the  bill,  were  sufficient  to  put 
him  upon  making  such  inquiry  originally.  Mill  v, 
CampheU,  7  Law  J.  Rep.  (n.8.)  Ex.  £q.  2 ;  2  Y.  &  a 
898. 

An  answer  was  filed  on  the  26th  of  Januaryt 
and  the  replication  on  the  14th  of  April,  1835 ;  on 
an  .application  on  the  9th  of  December  following, 
the  Court,  under  special  circumstanceai  allow«i 
the  plaintiiOf  to  withdraw  his  replication  and  amend 
his  bill.  Daniel  v.  Falmouth,  5  Law  J.  Rep^  (n.8.) 
Ch.69. 

A  feme  covert  instituted  a  suit  as  a  feme  sole,  and 
not  suing  by  her  next  friend ;  the  defendant,  by  his 
answer,  objected  to  the  bill  on  this  ground.  It  being 
proved  at  the  hearing  that  she  was  a  feme  cwert, 
liberty  was  given  to  amend  by  adding  parties  auid 
a  next  firiend,  on  payment  of  the  costs  of  the  day* 
Giles  V.  Giles,  5  Law  J.  Rep.  (n.9.)  Ch.  46. 

The  irregular  amendment  of  a  bill  is  not  a  ground 
for  taking  it  off  the  file,  if  the  record  can  be  restored 
to  the  state  in  which  it  was  before  the  amendment 
was  made ;  but  if  in  effecting  such  irregular  amend- 
ment a  new  engrossment  has  been  made,  such  new 
engrossment  may  he  ordered  to  be  taken  off  the  fil^ 
Attorney  General  \,  Cooper,  3  M.  &  Cr.  2^8. 

An  application  for  leave  tp  amend  by  striking 
Out  the  name  of  a  plaintifii^  must  be  made  tot  the 
Court,  the  Master  having  no  jurisdiction  under  the 
3  &  4  WUU  4,'£t&4,  in  a  matter  which  may  have  the 
eSeet  of  altering  the  situation  of  the  defendant  with 
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respect  to  his  security  tat  coats.    Read  t.  TVtackerf 
7  Lhw  J.  Rep.  (n.s.)  Ch.  299  i  2  K.  31 7. 

Where  the  plaintiff  haying  obtained  liberty  to 
amend  by  adding  parties,  amended  by  adding  only 
some  of  the  parties,  an  application  for  leave  to  add 
the  remainder  must  be  made  to  the  Court  Bied- 
erman  ▼.  Seymour,  6  Law  J.  Rep.  (n.8.)  Ch.  162 ;  2 
M.  &  Cr.  1 17. 

Under  the  20th  of  the  Orders  of  December 
1833,  the  Master  has  jurisdiction  to  grant  leave  to 
amend,  although  the  six  weeks,  after  which  the 
answer  is  to  be  deemed  sufficient,  have  expired.  Ord 
V.  Lyon,  7  Law  J.  Rep.  (n.s.)  Ch.  250. 

A  plaintiff  who  has  obtained  the  common  injunc- 
tion, may,  under  an  order  of  course,  amend  his  bill 
without  prejudice  to  the  injunction,  within  a  week 
after  the  date  of  the  order.  2nd  Order  of  9th  May 
I839,8LawJ.Rep.(K.8.)Ch.272;  lBea.IX.;  and 
2nd  Order  of  11th  June  1839 ;  8  Law  J.  Rep.  (n.8.) 
Ex.Eq.71;  3Y.&C.i. 

If,  after  motion  to  dismiss  for  want  of  prosecu- 
tion, the  plaintiff  wishes  to  amend  his  bill,  he  must 
shew  special  cause  of  amendment  against  the  order 
for  dismissal,  and  give  two  days'  notice  of  the  cause 
which  he  intends  to  shew.  Harbeti  v.  Buckinghamf 
2Y.&C.571. 

An  application  to  amend  after  publication,  but  no 
witnesses  examined  by  introducing  a  document,  and 
otherwise  touching  the  same,  was  refused,  as  the 
amendments  were  not  sufficiently  specified.  At' 
iomey  General  v.  FUhmonger/  Company,  4  M.  &  Cr. 
1;  C.C.P.385. 

Upon  allowing  a  demurrer  for  want  of  parties, 
leave  was  given  to  amend  by  striking  out  that  part 
of  the  bill  which  rendered  such  parties  necessary. 
Attorney  General  v.  Pooh  {Corporation),  8  Law  J. 
Rep.  (n.8.)  Ch.  27 ;  4  M.  &  Cr.  17. 

A  husband  and  wife  were  joined  as  co-plaintifft 
in  a  suit  relating  to  the  separate  property  of  the  wife, 
and  the  defendant  objected  by  his  answer  to  the 
misjoinder  of  the  plaintiffs.  The  cause  coming  on 
to  be  heard,  the  Court,  after  hearing  the  case,  re- 
fused to  dismiss  the  bill ;  but,  upon  the  husband 
£^ving  security  for  all  the  costs,  permitted  the  bill 
to  be  amended  by  adding  a  next  friend,  and  making 
thehusband  a  defendant  England^.  Downs,  1  Bea.  96. 

Amendments  were  permitted  in  a  case,  in  which 
the  Court  had  reason  to  believe  that  allegations  upon 
the  ground  of  which  a  demurrer  had  been  allowed, 
had  crept  into  the  bill  by  accident  Vernon  v.  Ver- 
fum,2M.&Cr.  145. 

Under  an  order,  made  at  the  hearing,  that  the 
cause  should  stand  over,  with  liberty  to  the  plaintiff 
to  amend  his  bill  by  adding  parties,  as  he  should 
be  advised,  or  shewing  why  he  was  unable  to  bring 
all  proper  parties  before  the  Court,  the  plaintiff  is 
not  entitled  to  add  parties  as  co-pIaintii&,  and  in- 
troduce new  statements  and  charges  in  the  bill  re- 
lating to  such  co-plaintifis. 

The  provisions  of  the  3  &  4  Will.  4,  c.  94,  and 
the  twentieth  of  the  Orders  of  December  1833,  made 
under  the  authority  of  that  act,  do  not  apply  to  an 
order  at  the  hearing,  giving  the  plaintiff  leave  to 
amend,  or  to  applications  with  respect  to  amend- 
ments made  in  pursuance  of  such  an  order. 

The  Court  will  not  prescribe  the  particular  form 
and  mode  in  which  such  an  order  is  to  be  carried 
into  effi^^t 


Where  amendments  are  Introduced  into  a  bill 
irregularly,  and  the  defendant  does  not  come  to  the 
Court  to  complain  of  the  irregularity,  but,  by  his 
answer  to  the  amended  bill,  insists  upon  the  objec- 
tion, and  reserves  to  himself  the  same  benefit  of  it 
as  if  he  had  pleaded  it  in  bar,  the  objection  may  be 
urged  at  the  hearing,  and  will  entitle  the  defendant 
to  the  costs.     MiUigan  v.  Mitchell,  1  M.  &  Cr.  433. 

(g)  Cross. 

Publication  was  ordered  not  to  pass  in  the  ori« 
ginal  cause  until  the  plaintiff  in  it  should  have  put 
in  his  answer,  &c.  to  the  cross  bill,  though  the  at- 
tachment for  not  answering  had  not  been  served,  in 
consequence  of  his  residence  abroad.  Palmer  v.  Ley* 
cetter,  6  Sim,  610. 

Where  an  original  bill  and  a  crossbill  have  been 
filed,  and  the  plaintiff  in  the  original  bill  gives 
security  for  costs,  on  account  of  being  resident 
abroad,  he  is  not  on  that  accoimt  to  be  deprived  of 
his  right  to  an  answer  to  his  original  bill,  until  he 
has  put  in  an  answer  to  the  cross  bilL 

Waterton  v.  Crtfi  (5  Sim.  502;  4  Law  J.  Rep.  (ka) 
Ch.  7)  considered. 

The  dictum  of  Lord  Hardwicke,  in  Rankissenseat 
T.  Barker,  (I  Atk.  21)  relative  to  the  above  points, 
inaccurately  reported.  Wigley  v.  Whittaker,  8  Law 
J.  Rep.  (N.S.)  Ch.  103 ;  1  Bea.  349. 

(h)  Taken  Pro  confesso. 

The  Attorney  General  not  having  answered  the 
bill  within  a  reasonable  time,  the  Court  ordered 
that  he  should  put  in  his  answer  within  a  week  after 
service  of  the  order,  or  that  the  bill  should  be  taken 
proconfesso  against  him.  Groom  v.  Attorney  General, 
9  Sini.  325. 

A  bill  may  be  taken  pro  confesto,  notwithstanding 
an  answer  is  on  the  file,  where  such  answer  is  insuf- 
ficient King  V.  Bryant,  6  Law  J.  Rep.  (n.8.)  Ch« 
151. 

Course  of  taking  a  bill  pro  confesto  against  a  cor- 
poration.    Brickitood  v.  Harvey,  8  Sim.  201. 

Where  a  defendant's  place  of  abode  cannot  be 
ascertained,  but  it  is  believed  that  he  resides  in  a 
certain  county,  the  order  under  the  3rd  section  of 
the  statute  1  Will.  4,  c.  36,  may  be  made,  as  a  foun- 
dation for  taking  the  bill  pro  confesso,  notwithstand- 
ing the  absence  of  any  more  definite  description  of 
such  place  of  abode.  Graver  v.  Temple,  8  Law  J. 
Rep.  (N.B.)  Ch.  213;  9  Sim.  523. 

The  order  for  taking  a  bill  pro  confesso,  takes  effect 
from  the  time  it  is  produced;  and  Uie  Court  will  not 
discharge  the  order,  although  the  answer  is  filed 
before  &e  rising  of  the  Court,  on  the  day  on  which 
the  order  is  made.     James  v.  Creswicke,  7  Sim.  143^ 

Where  a  subpcena  has  been  served  upon  a  defen- 
dant, resident  abroad,  and  an  appearance  has  been 
entered  for  him  under  4  &  5  Will.  4,  c.  82,  the  plain- 
tiff  may  proceed  to  take  the  bill,  procor^esso,  against 
him,  for  want  of  answer,  in  the  same  manner  as  if 
the  subpoena  had  been  served  within  the  jurisdic- 
tion of  the  Court  Godson  v.  Cook,  6  Law  J.  Rep. 
(N.s.)Ch.329;  7  Sim.  519. 

A  defendant,  who  was  in  contempt  for  want  of 
answer,  was  brought  up  from  the  King's  Bench 
prison  under  1 1  Geo.  4.  &  1  Will.  4,  c.  36.  s.  15,  r.  6, 
and  turned  over  to  the  Fleet,  and  a  counsel  and  soli- 
citor were  assigned  him.     He  did  not,  however,  put 
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in  his  answer: — Held,  that  the  bill  could  not  be 
taken  pro  caitfetio,  under  rule  2,  until  the  defendant 
had  been  brought  up  again  and  remanded.  BamweU 
▼.  Cooke,  7  Sim.  320. 

(i)  Taking  off  the  Fik. 

A  bill  was  taken  off  the  file  at  the  expense  of  a 
solicitor,  who  had  taken  no  written  authority  to 
sue,  and  whose  parol  authority  was  denied.  Mat' 
tmdale  v.  Lawaon,  C.P.C.  83. 

(Ar)  Ditmuting. 

A  plaintiff  having  obtained  an  order  of  course  to 
amend,  after  the  time  limited  for  that  purpose  had 
expired,  and  the  defendant  being  in  a  condition  to 
move  to  dismiss  for  want  of  prosecution: — Held, 
that  a  single  notice  of  motion  to  discharge  the  irre- 
gular order,  and  to  dismiss  the  bill,  was  not  irregular, 
on  the  g^und  of  multifariousness.  Traile  v.  BuU, 
1  Bea.  475. 

A  plaintiff  filing  a  replication  after  he  receives 
notice  of  a  motion  to  dismiss  the  bill  for  want  of 
prosecution,  and  before  the  day  for  which  the  notice 
of  motion  is  given,  is  not  within  the  16th  Order  of 
1828,  but  the  plaintiff  must  pay  the  costs  of  the 
motion.  Dartmouth  (Corporation)  ▼.  Houldtwortk,  8 
Law  J.  Rep.  (n.s.)  Ch.  11 ;  9  SinL  383. 

Where  notice  was  given  of  a  motion  to  dismiss, 
but  replication  was  filed  the  next  day,  and  the  mo- 
tion was  not  brought  on,  nor  any  undertaking  to 
speed  given,  and  the  replication  was  not  followed  by 
service  of  a  subpoena  to  rejoin: — Held,  that  the  case 
was  not  within  either  the  16th  or  17th  Orders,  and 
that  the  bill  could  not  be  dismissed,  except  accord- 
ing to  the  old  practice.  Ferrers  (Earl)  v.  Shirley^  6 
Law  J.  Rep.  (n.s.)  Ch.  221. 

Under  the  16th  amended  Order,  the  plaintiff  need 

not  serve  a  subpoena  to  rejoin  within  three  weeks 

'ixom  the  date  of  his  undertaking  to  speed,  unless  he 

requires  a  commission  to  examine  witnesses.  Daniel 

y.  Austen,  8  Sim.  19. 

Where  a  plaintiff  has  given  a  peremptory  under- 
taking to  pass  publication  within  a  certain  time,  the 
defendant  is  not  entitled  to  give  notice  of  a  motion 
to  dismiss,  before  the  expiration  of  that  time,  although 
it  has  become  impossible  for  the  plaintiff  to  perform 
his  undertaking. 

Where  a  plaintiff  has  omitted  to  comlpy  with  the 
terms  in  a  peremptory  undertaking  to  speed,  the 
Court  will  not  relieve  him,  except  such  omission  be 
caused  by  some  inevitable  accident  WhaUey  v.  Pep- 
per,  6  Law  J.  Rep.(N.8.)  Ch.  23 ;  8  Sim.  203. 

Though  the  defendant  has  neglected  to  take  ad- 
vantage of  the  previous  delay  of  the  plaiutifi^  yet 
the  17th  Order  is  applicable  after  a  rejoinder;  and 
unless  the  plaintiff  proceed  according  to  the  exi- 
gency of  that  order,  the  defendant  may  apply  to  dis- 
miss the  bill  for  want  of  prosecution.  White  v.  Smith, 
6  Law  J.  Rep.  (n.s.)  Ch.  33 ;  1  K.  38 1. 

A  party,  who  afterwards  became  bankrupt,  filed 
a  bill  for  an  account,  and  obtained  the  common  in- 
junction to  restrain  the  defendant  from  proceeding 
at  law: — Held,  that  the  assignees  were  not  compe- 
tent to  consent  to  have  the  bill  dismissed,  in  the 
absence  of  the  bankrupt.  Vestris  v.  Hooper,  6  Law 
J.  Rep.  (n.s,)  Ch.  352. 

Where  a  sole  plaintiffbecomes  bankrupt,  and  the 
defendant  wishes  to  speed  the  cause,  although  he 


oan  obtain  no  direct  order  against  the  assignees  to 
continue  the  suit,  he  may  move  that,  unless  they 
file  a  supplemental  bill  within  a  given  time  the  suit 
shall  be  dismissed.  Holt  v.  Hardeastle,  3  Y.  &  C.  236. 

Semble — ^after  a  decree  has  been  pronounced  by 
the  Court,  an  order  to  dismiss  the  bill  will  not  be 
made,  even  by  consent  Mayhew  v.  Brittktgkam,  8 
Law  J.  Rep.  (n.s.)  Ch.  89. 

A  negotiation  for  a  compromise,  which  had  been 
pending,  held  to  be  a  sufiScient  answer  to  a  motion 
to  dismiss  for  want  of  prosecution.  Attorney  Generai 
▼.  Nethereote,  7  Law  J.  Rep.  (n.8,)  Ch.  75. 

In  a  creditor's  suit  instituted  by  the  plaintiff  on 
behalf  of  himself  and  all  other  creditors,  the  defen- 
dant is  entitled,  on  motion  at  any  time  before  decree, 
to  have  the  biU  dismissed  on  payment  of  the  de- 
mand of  the  plaintiff,  and  his  costs  as  between 
party  and  party ;  but  if  there  be  other  defendants, 
their  costs  must  also  be  paid.  Pemberton  v.  Topkam, 
1  Bea.  316. 

On  the  26th  of  April  1838,  the  plaintiff  under- 
took before  replication  to  speed ;  on  the  8th  of  May 
he  filed  a  replication,  but  he  neither  sued  out  a  com- 
mission, nor  did  he  take  any  further  steps ;  on  the 
21st  of  February  1839,  on  the  motion  of  the  defen- 
dant, the  bill  was  dismissed,  with  costs,  for  want  of 
prosecution.    Padmorey.  Botffield,  I  Bea.  367. 

A  plaintiff  is  entitled  to  dismiss  his  bill  on  pay- 
ment of  costs  up  to  the  date  of  the  order,  even  when 
the  cause  has  been  called  on  for  hearing.  Curtis  v. 
I'loifd,  8  Law  J.  Rep.  (m.8.)  Ch.  85 ;  4  M.  &  Cr.  194u 

Two  of  the  defendants  had  answered  the  bill,  but 
the  other  defendants  had  not  answered.  About 
eight  months  after  the  answer  of  the  first  two  de- 
fendants was  filed,  they  served  a  notice  of  motion  to 
dismiss.  On  the  next  day,  the  plaintiff  obtained  as 
of  course,  and  served,  an  order  to  amend : — Held, 
that  under  the  26th  Order  1833,  the  order  to  amend 
was  regularly  obtained,  and  therefore  the  motion  to 
dismiss  was  refused.  Attorney  General  v.  Kemp,  8 
Sim.  208. 

Where  in  an  information  and  bill  the  same  indi- 
vidual who  is  named  as  the  relator  is  also  the  plain- 
tifl(  suing  in  his  ovm  right,  the  Court  will  not  dis- 
miss the  information  and  bill  upon  the  ground  that 
the  relator  having  been  required  by  the  Attorney 
General  to  give  security  for  costs,  has  failed  to  do 
so.     Attorney  General  v.  Knight,  3  M.  &  Cr.  154.' 

The  17th  Order  applies  to  those  cases  only  in 
which  the  plaintiff  requires  a  commission  to  examine 
witnesses ;  and,  therefore,  where  a  plaintiff  who  does 
not  require  a  commission,  files  a  replication,  but 
omits  to  serve  a  subpoena  to  rejoin,  the  defendant  is 
not  at  liberty  to  move  to  dismiss  under  the  17th 
Order,  but  must  proceed  according  to  the  old  prac- 
tice. Smith  V.  Oliver,  6  Law  J.  Rep.  (n.s.)  Ch.  328 ; 
3M.&Cr.  165. 

A  motion  by  the  defendants  to  dismiss  a  bill  in 
consequence  of  the  plaintiff's  bankruptcy,  must  bt 
served  on  the  bankrupt  as  well  as  his  assignees. 
Vestris  v.  Hooper,  8  Sim.  570. 

In  a  suit  instituted  by  a  legatee  against  an  ex- 
ecutor, in  which  the  common  decree  for  an  account 
had  been  made,  an  order  was  obtained,  by  consent, 
to  dismiss  the  bill,  the  executor  agreeing  to  pay  the 
legatee's  costs  as  between  solicitor  and  client  Such 
order  was,  two  years  afterwards,  discharged,  on  the 
petition  of  a  creditor  of  tha-testator,  and  the  suit 
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ordered  to  be  continued  under  the  controul  of  the 
creditor,  he  paying  back  to  the  executor  the  costs  an 
between  party  and  party.  0*DonneU  v.  Youtig,  6  Law 
J.IUp.(N.8.)Ch.  30. 

Where  two  suits  in  the  nature  of  a  suit  and  cross 
suit,  relating  to  the  same  subject,  had  been  directed 
to  come  on  together,  the  evidence  in  one  to  be  read 
in  the  other,  and  other  proceedings  had  taken  place 
which  connected  them  together, — it  was  held,  that 
the  plaintiff  in  the  second  suit  could  not,  while  the 
causes  were  in  the  paper,  abandon  his  suit,  and,  by 
motion  of  course,  dismiss  it  with  costs.  Booth  y. 
Leycesier,  and  Palmer  v.  Leycester,  5  Law  J.  Rep. 
(N.S.)  Ch.278;  IK. 247. 

Where  a  plaintiff  names  several  persona  as  defen- 
dants on  the  record,  bnt  serves  one  only  with  a  sub- 
poena, the  fact  that  the  other  defendants  have  not 
put  in  answers  to  the  bill,  will  not  deprive  the  one 
defendant  who  has  answered,  of  his  right  to  dismiss 
for  want  of  prosecution.  Cooke  v.  Beetham,  8  Law  J. 
Rep.  (n.s.)  Ch.  270. 

A  defendant  is  at  liberty  to  move  to  dismiss  for 
want  of  prosecution,  after  the  expiration  of  two 
months  from  the  time  at  which  his  answer  is  to  be 
deemed  sufficient,  (the  six  weeks  allowed  to  the 
plaintiff  to  amend  iiis  bill  having  also  expired,) 
although  part  of  those  two  months  may  have  been 
included  in  either  of  the  intervals  mentioned  in  the 
19th  Order.  MarrioU  v.  Tarpley,  5  Law  J.  Rep. 
(n.s.)  Ch.  184;  8  Sim.  18. 

A  plaintiff  having  obtained  an  order  for  a  com- 
mission to  examine  witnesses,  and  served  it,  cannot 
afterwards  abandon  the  commission  so  as  to  take  his 
case  out  of  the  operation  of  the  17th  Order.  Rayeon 
V.  Leest  5  Law  J.  Rep.  (n.s.)  Ch.  202 ;  1  K.  14. 

After  a  decree  has  been  pronounced  by  the  Court, 
an  order  to  dismiss  the  bill  will  not  be  made,  although 
the  decree  has  not  been  drawn  up.  Bluck  v.  Co/- 
naghi,  8  Law  J.  Rep.  (n.s.)  Ch.  89 ;  9  Sim.  411. 

A  party  who  consents  to  dispense  with  the  17th 
Order  of  1891  in  some  particulars,  is  not  to  be  con- 
sidered as  giving  up  the  benefit  of  it  altogether,  but 
is  entitled  to  enforce  such  of  its  requisitions  as  he 
has  not  dispensed  with.  Webber  v.  BoUiJto,  8  Sim.  240. 

(B)  Peocbsb. 

[See  SsaUBSTRATlON.] 

In  a  suitinstituted  relative  to  certain  foreign  stock, 
which  had  been  purchased  with  the  proceeds  of  the 
sale  of  certain  SL  per  cent  consolidated  bank  an- 
nuities, service  of  the  subpoena  on  one  of  the  defen- 
dants interested  therein,  out  of  the  jurisdiction,  is 
good.  Dodd  V.  Webber,  9  Law  J.  R6p.(N.8.)  Ch.  272 ; 
2  Bea.  502. 

The  act  authorizing  the  service  of  a  subpoena  on 
defendants  residing  s^road,  in  cases  where  the  suit 
relates  to  money  vested  in  any  government  or  other 
public  stock,  &c.  does  not  apply  to  a  case  relating 
to  money  invested  in  Dutch  bonds. 

The  act  only  applies  where  the  suits  are  instituted 
respecting  such  securities,  and  not  to  a  case  where 
an  investment  in  those  securities  takes  place  during 
the  progress  of  the  suit  Gome9  v.  Scott,  5  Law  J. 
Rep.  (N.8.)Ch.  807. 

Service  of  process  at  the  house  of  a  defendant  in 
England,  who  was  at  the  time  residing  in  Scotland, 
held  good  service. 

Digest,  1835—1840. 


Personal  service  of  the  order  tdsi  for  a  sequestra- 
tion on  the  defendant  in  Scotland,  is  good  service, 
on  which  to  found  the  order  for  a  sequestration. 
DauitUon  v.  Hastings  (Marchioness),  7  Law  J.  Rep. 
(n.s.)  Ch.  186  and  215  $  2  K.  509. 

An  order  that  a  witness  should  produce  documents 
which  had  not  been  particularly  described  in  the 
subpoena  or  notice  of  motion,  and  were  not  shewn  to 
be  in  his  sole  possession  or  power,  was  refused. 
Attorney  General  y.  Wilson,  8  Law  J.  Rep.  (n.s.)  Ch. 
119;  9  Sim.  526. 

The  affidavit  of  service  of  subpoena  is  defective  if 
it  does  not  clearly  shew  where  the  service  was  made. 
Bicf^ordy.  Skewes,  8  Law  J.  Rep.  (n.s.)  Ch.  64;  9 
Sim.  428. 

The  purchaser  of  a  reversionary  share  in  certain 
stock  caused  a  distringas  to  be  laid  upon  it ;  and  iu 
order  to  have  his  interest  in  the  stock  ascertained, 
he  afterwards  filed  a  bill  in  Chancery,  alleging  con- 
flicting claims;  no  suit  in  this  Court  having  fol- 
lowed the  distringas,  it  was  on  motion  discharged 
with  costs.  Argent  v.  the  Bank  rf  England,  5  Law  J. 
Rep.  (n.s.)  Ex.  £q.  94 ;  1  Y.  &  C.  557. 

On  the  return  of  nan  est  inventus  upon  the  attach- 
ment issued  against  a  man  for  want  of  the  answer 
of  himself  and  wife,  he  being  abroad,  the  plaintiff 
was  allowed  to  sue  out  process  against  the  wife 
alone.  Lethley  v.  Taylor,  9  Sim.  252 ;  see  also  TarUon 
T.  Dyer,  Ibid.  253 ;  and  Naylor  v.  Byland,  Ibid. 

Where  the  serjeant-at-arms,  after  taking  the  de- 
fendant, suffered  him  to  escape,  a  second  order  for 
a  serjeant-at-arms  was  made.  Morris  v.  Smith,  8 
Sim.  33. 

Where  a  defendant  had  absconded  to  avoid  ser- 
vice, and  his  first  and  only  abode  in  England  was 
the  hotel  at  which  he  stopped  two  days  before  he 
set  sail,  such  hotel  was  held  to  be  his  "  usual  abode 
within  thirty  days  next  before  his  absenting,"  within 
the  act  of  1  Will.  4,  c  36,  s.  3,  and  the  order  for  him 
to  appear  was  directed  to  be  published  in  the  church 
of  the  parish  where  the  hotel  was.  Grant  v.  Hib- 
bert,  6  Law  J.  Rep.  (n.s.)  Ch.  181 ;  8  Sim.  329. 

Service  of  subpoena  to  appear,  on  the  agent  of  a 
defendant,  to  a  foreclosure  suit,  who  had  been  ap- 
pointed by  the  defendant  to  receive  his  rents  in  his 
absence  from  this  country,  was  ordered  to  be  good 
service ;  the  defendant  having  quitted  England  for 
America  in  1833,  and  having  stated  his  intention 
not  to  return  for  some  years  to  come.  Branwiny,, 
Clark,  7  Law  J.  Rep.  (n.8.)  Ch.  243. 

Where  a  bill  of  revivor  and  supplement  prays 
that  a  defendant,  who  was  not  a  party  to  the  ori- 
ginal biU,  may  answer  it,  the  defendant,  if  a  peer, 
is  entitled  to  be  served  with  an  office  copy  of  the 
original  bill,  as  well  as  of  the  bill  of  revivor ;  and 
process  issued  for  default  of  appearance  without 
serving  him  with  such  a  copy,  is  irregular.  Vigers 
v.  Audley,  8  Law  J.  Rep.  (n.8.)  Cli.  15 ;  9  Sim.  408. 

The  mere  fact,  that  an  order  for  the  payment  of 
money  into  court  has  not  been  obeyed,  is  not  a  suf- 
ficient ground  for  substituting  service  of  the  writ  of 
execution  upon  the  clerk  in  court  of  the  party  in 
default     Ward  v.  Arch,  8  Law  J.  Rep.  (n.8.  )  Ch.  255. 

The  provisions  of  the  17th  Order  of  1831,  with 
respect  to  serving  subpoenas  to  hear  judgment,  do 
not  apply  to  the  case  of  a  plaintiff  who  does  not  sue 
out  a  commission  to  examine  witnesses.  Crooke  v. 
Trenj,  3  M.  &  Cr.  168. 

3R 
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A  Bubpcena  ad  autL  jud.  may  be  served  on  the 
party's  clerk  iu  court  1st  Order  of  6th  June  18d7> 
2Y.&C.i. 

To  obtain  an  order  under  the  did  section  of 
1  Will.  4,  c.  36,  for  substituting  service  of  the  sub- 
poena, it  must  be  shewn  to  the  satisfaction  of  the 
Court,  that  the  defendant  has  absconded  for  the 
purpose  of  avoiding  service  of  process  in  the  parti- 
cular suit  in  which  the  order  is  sought  to  be  ob- 
tained. Learmouth  v.  Mumbray,  6  Law  J.  Rep.  (m.s.) 
Ch.  201. 

Service  of  a  subpoena  on  the  solicitor  of  a  defen- 
dant ordered  to  be  good  service.  Lyde  v.  Hale,  5 
Law  J.  Rep.  (2f.s.)  Ch.  342. 

Service  on  a  defendant's  clerk  in  court  of  a  sub- 
pcena  to  revive,  ordered,  under  the  circumstances, 
to  be  good  service.  Blakelack  v.  Ogle,  6  Law  J. 
Rep.  (n.s.)  Ch.  304. 

The  affidavit  of  service  of  a  subpoena,  must  state 
the  service  of  a  copy  of  the  writ,  and  qftlu  indorse^ 
ment  thereon,  according  to  the  directions  of  the  4th 
new  Order,  1883.  Jersey  (Earl)  v.  Jenkine,  6  Law 
J.  Rep.  (k.8.)  Ch.  218. 

An  order  to  set  down  exceptions  to  a  report,  on  a 
reference  for  impertinence,  does  not  operate  till 
served;  and  therefore,  an  attachment  for  want  of 
answer,  having  been  issued  against  the  person  who 
procured  such  order,  afcer  it  hsd  been  obtained,  but 
before  service,  was  held  regular.  Boys  v.  Morgan,  6 
Law  J.  Rep.  (n.s.)  Ch.  97. 

A  bill  was  filed,  impeaching  the  validity  of  a 
mortgage  which  had  been  made  to  A,  who  was  in 
partnership  with  three  other  gentlemen,  practising 
as  solicitors  in  London.  A  left  England  before  the 
bill  was  filed,  and  was  in  Italy.  Three  yearly  sums, 
which  were  payable  to  A  by  virtue  of  the  mortgage, 
had  been  generally  paid  to  his  partners  on  his  ac- 
count, and  they  had  a  general  power  to  act  for  him. 
An  order  that  service  of  the  subpoena  to  appear 
should  be  made  upon  A's  partners,  was  held  regular. 
Kinder  v.  Forbes,  9  Law  J.  Rep.  (n.8.)  Ch.  288;  2 
Bea.  503. 

An  order  was  made  during  the  vacation  for  ser- 
vice of  a  subpoena  abroad  under  the  4  &  5  WilL  4, 
c.  82.     De  Sauley  v.  De  Satdcy,  C.P.C.  116. 

The  affidavit  produced  by  a  defendant  verifying 
the  service  of  a  subpoena  to  hear  judgment,  must 
state  that  the  subpoena  was  indorsed  with  the  name 
and  place  of  business  of  the  solicitor  who  sued  out 
the  subpoena.  Rigg  v.  Wall,  8  Law  J.  Rep.  (n.b.) 
Ch.85;  3M.&Cr.505. 

Service  of  a  subpoena  in  Jamaica,  ordered,  where 
the  subject  of  the  suit  was  slave  compensation  money. 
Dorian  v.  Lwingtone,  7  Law  J.  Rep.  (n.s.)  Ch.  126. 

Although  a  person  outlawed  cannot  come  into 
court  to  establish  a  demand  of  his  own,  yet  he  may 
make  application  to  the  Court  to  set  aside  its  pro- 
cess, where  the  same  has  been  irregpilarly  issued 
against  him.  Hawkins  v.  HaU,  8  Law  J.  Rep.  (n.b.) 
Ch.225;  lBea.73;  4M.&Cr.280.  * 

An  attachment  issued  upon  an  insufficient  affi- 
davit of  the  service  of  the  subpoena,  will  be  set 
aside  and  discharged.  Bicl^ord  v.  Skewes,  8  Law  J. 
Rep.  (N.S.)  Ch.  64 ;  9  Sim.  428. 

The  respondents  to  a  charity  petition  are  parties 
to  it,  and  service  on  their  solicitor  is  not  sufficient 
under  the  44th  of  the  Orders  of  3rd  April  1828. 
Me  Willoughby's  Chanty,  6  Sim.  18. 


The  mode  and  forms  of  writs  foi  enforcing  orders 
of  the  Court  of  Chancery,  for  payment  of  money  or 
costs,  under  1  Vict  c.  1 10,  s.  18,  are  determined  by 
the  New  Orders  of  10th  May  1839.  8  Law  J.  Rep. 
(N.B.)  Ch.  274 ;  1  Bea.  XII.  Ibid,  in  the  Excdiequer, 
Orders  of  12th  June  1839 ;  8  Law  J.  Rep.  (m.b.)  Ex. 
Eq.72;  3Y.&C.1V. 

The  writ  oi fieri  faeku  may  not  be  sued  out  till  the 
lapse  of  one  month  from  the  time  when  the  order  ibr 
payment  shall  have  been  passed  and  entered. 
Order  1. 

Service  of  subpoena  for  costs  out  of  the  jurisdic- 
tion of  the  Court,  is  irreg^ar,  and  an  attachment 
founded  upon  it  will  be  discharged. 

The  same  person,  who  has  caused  another  to  be 
irregularly  and  illegally  anested  and  detained  in 
custody  on  process  of  attachment,  will  not  be  allowed 
to  avail  himself  of  such  proceedings  to  serve  the 
party  so  detained,  in  his  own  suit,  with  a  new  pro- 
cess of  subpoena  for  costa  and  attachment  thereon. 
Hawkins  v.  HiUl,  8  Law  J.  Rep.  (n.b.)  Ch.  226;  1 
Bea. 73;  4M.&Cr.280. 

The  defendant  had  been  taken  under  a  ne  exeat, 
which  afterwards  was  ordered  to  be  discharged. 
After  the  order  was  made,  but  before  the  defendant 
was  set  at  liberty,  the  plaintifis  arrested  him  at  law 
for  the  same  cause  of  suit  The  Vice  Chancellor 
was  of  opinion  that  he  had  no  jurisdiction  to  dis- 
charge the  defendant  from  arrest  Walker  v.  Chrie- 
Han,  7  Sim.  367. 

(C)  Contempt. 

[See  Pabliament.] 

[Rieketts  v.  MomingUm,  8  Dig.  Law  J.  153 ;  7  Sim. 
200.     Chute  V.  Ross,  3  Dig.  Law  J.  40 ;  7  Sim.  255.} 

The  plaintiff  obtained  against  the  defendant,  who 
was  in  contempt,  an  order  for  payment  of  a  sum  of 
money  into  court : — Held,  that  the  defendant,  though 
in  contempt,  might  move  to  discharge  that  order. 
Parker  Y,  Dawson,  5  Law  J.  Rep.  (n.b.)  Ch.  108. 

On  a  motion  to  commit  a  party  for  a  contempt, 
in  assaulting  a  person  serving  the  process  of  the 
Court,  the  Court  of  Chancery  will  commit  the  con- 
temner, notwithstanding  he  positively  and  circum- 
stantially denies  the  assault  The  Court,  in  such  a 
case,  will  look  into  all  the  affidavits,  and  see  on 
which  side  the  truth  lies.  Emery  v.  Bowen,  5  Law 
J.  Rep.  (n.b.)  Ch.  349. 

A  defendant  being  attached  for  want  of  as  answer, 
cannot  file  a  demurrer  and  answer;  and  that,  not- 
withstanding the  demurrer  is  only  to  a  part  of  the 
discovery,  which  the  defendant  insists  might  subject 
him  to  pain,  penalty,  or  forfeiture.  Vigers  v.  sdari, 
6  Law  J.  Rep.  (n.8.)  Ch.  139 ;  s.  c  Vigers  v.  Audky, 
8  Sim.  333;  2M.&Cr.49. 

To  a  writ  of  attachment  for  want  of  answer,  the 
sheriff  returned,  that  he  had  taken  the  defendant  but 
that  he  had  been  rescued : — Held,  that  the  next  pro- 
cess of  contempt  washy  sending  theseijeant-at-arms, 
and  not  by  sending  the  messenger.  Lewis  v.  John,  7 
Law  J.  Rep.  (n.8.)  Ch.  300;  7  Sim.  426. 

If  a  defendant,  being  in  contempt  for  not  answer- 
ing a  bill,  puts  in  his  answer,  and  the  plaintiff  tskes 
an  office  copy  of  such  answer,  he  does  not  thereby  so 
clear  the  contempt  as  to  enable  the  defendant  to  be 
heard  on  a  motion  to. dismiss  the  bill  for  want  of 
prosecution. 

Remarks  on  Landars  v.  Allen  (6  Sim.  620 ;  4  Law 
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J.  Rep.  (n.8.)  Ch.  18).  IVoodward  ▼.  Tudnahtt,  0  Law 
J.  Rep.  (n.8.)  Ch.  52 ;  9  Sim.  301. 

After  a  plaintiff  at  law  had  obtained  a  writ  of  exigi 
facias,  and  the  first  of  the  five  necessary  proclama- 
tions had  been  made,  the  defendant  served  hira  with 
an  injunction  to  restrain  him  from  taking  further 
proceedings  at  law.  After  such  service,  in  eonse- 
quenoe  of  the  plaintiff  refusing  to  give  any  instruc- 
tions to  the  sheriff,  three  of  the  further  proclamations 
were  made: — Held,  that  this  amounted  to  a  con- 
tempt by  the  plaintiff  at  law,  and  that  he  should  not 
have  the  benefit  of  any  proclamations  made  since 
the  injunction  had  been  served.  WoodUy  v.  Sodding' 
ton,  7  Law  J.  Rep.  (n.s.)  Ch.  196 ;  9  Sim.  214. 

The  Court  has  not  authority  under  the  Contempt 
Act  to  order  one  of  the  Masters  to  tranter  stock 
standing  in  the  name  of  a  party  committed  for  con- 
tempt in  not  making  the  transfer ;  the  transfer  being 
a  ministerial  act  of  the  Bank,  and  not  of  the  party. 
Cuiler  V.  Com/,  6  Law  J.  Rep.  (n.8.)  Ch.  194. 

A  defendant  in  custody  for  want  of  the  answer  of 
himself  and  wife,  cannot  clear  his  contempt  by  put- 
ting in  the  separate  answer  of  himself  only. 

Where  a  defendant,  who  is  in  the  Fleet  for  con- 
tempt, in  not  putting  in  his  answer;  is  reported  to 
be  a  fit  object  to  have  the  benefit  of  the  provisions 
of  the  act,  1  Will  4>  c.  36,  the  Court  will  not  interfere 
in  his  behalf  in  such  a  manner  as  to  prejudice  the 
interests  of  a  plaintiff  whose  proceedings  have  been 
regular.  Gee  v.  Cottle ,  3  M.  &  Cr.  180. 

A  party  in  contempt  for  disobedience  to  an  order, 
may  move  to  discharge  that  order.  Broum  v.  Newall, 
2  M.  &  Cr.  558. 

Filing  a  cross  bill  against  a  party,  who  is  in  con- 
tempt in  the  original  suit,  is  a  waiver  of  such  con- 
tempt on  the  part  of  the  party  who  files  it,  and  the 
defendant  in  the  cross  suit  by  clearing  his  contempt 
in  that  suit,  will  clear  it  in  both.  Best  v.  Gompertz, 
2  Y.  &  C.  582. 

The  defendant  in  a  foreclosure  suit  being  in  con- 
tempt for  want  of  answer,  the  plaintiff  took  the  bill 
pro  eorflesto,  and  proceeded  to  have  the  accounts 
taken  in  the  Master's  office  ex  parte,  and  without 
serving  warrants  on  the  defendant ;  and  he  after- 
wards had  the  Master's  report  confirmed  abtolute  in 
the  first  instance : — Held,  that  the  defendant  was 
entitled,  although  in  contempt,  to  be  heard  to  shew 
the  irregularity  of  these  proceedings ;  and  that  the 
proceedings  were  irregpilar.  King  v.  Bryant,  7  Law  J. 
Rep.  (n.8.)  Ch.  167 ;  3  M.  &  Cr.  191. 

A  plaintiff,  though  in  contempt  for  non-payment 
of  costs  to  the  defendant,  may  nevertheless  issue  an 
attachment  against  the  defendant  for  want  of  answer. 
WiUon  V.  Bates,  7  Law  J.  Rep.  (n.b.)  Ch.  131 ;  8  M. 
&  Cr.  197. 

The  affidavit  of  the  managing  clerk  of  the  plain- 
tiff*s  solicitor,  is  not  a  sufficient  compliance  with  the 
terms  of  the  rule,  1  Will.  4,  c  36,  s.  1 5,  r.  1. 

It  is  not  sufficient,  under  that  rule,  that  the  affi- 
davit should  detail  the  circumstances,  from  which 
due  diligence  may  be  inferred ;  the  solicitor  must 
also  state  his  belief  that  due  diligence  has  been  used. 
Nelthorpe  v.  Wright,  7  Law  J.  Rep.  (n.8.)  Ch.  299 ; 
2  K.  258. 

A  contempt  for  want  of  answer  is  not  cleared  by 
putting  in  an  answer,  paying  costs  and  obtaining  an 
order  to  clear  the  contempt,  if  such  answer  is  insuffi- 
cient. Taylor  v.  Sdlmon,  8  Sim.  449  ;  3  M.  &  Cr.  109. 


An  order  obtained  by  the  plaintiff  when  in  con- 
tempt for  non-payment  of  costs,  will  be  discha^ed 
for  irregularity,  although  the  defendant  has  since 
filed  a  cross  bill,  as  the  parties  cannot  waive  such  a 
contempt  Gompertz  v.  Best,  5  Law  J.  Rep.  (n.s.) 
£x.£q.21;  1Y.&C.619. 

A  defendant  in  contempt  for  not  answering,  upon 
certificate  of  having  filed  his  answer,  and  upon  affi- 
davit of  payment,  is  entitled  upon  motion  or  petition 
as  of  course  to  obtain  an  order  for  discharge.  Eel' 
monson  v.  Hay  tor  or  Hey  ton,  5  Law  J.  Rep.  (n.s.)  Ex. 
Eq.22;  2Y'&C.3. 

If  a  defendant  is  in  contempt  for  want  of  an 
answer,  the  plaintiff  does  not  waive  the  contempt 
by  obtaining  an  order  to  amend.  Livingstone  v.  Cooke, 
9  Sim.  468. 

A  defendant  in  contempt,  living  within  the  rules  of 
the  King's  Bench,  was  ordered  to  be  committed  to  the 
Fleet  Anonymous,  6  Law  J.  Rep.  (n.s.)  Ex.  £q.  69 ; 
2  Y.  fie  C.  144. 

Terms  on  which  a  party  in  contempt  for  not  put- 
ting in  his  answer  will  be  discharged,  and  all  further 
proceedings  stayed,  without  first  clearing  his  con- 
tempt Derby  ( Bishop)  v.  Tyler,  5  Law  J.  Rep.  (n.8.) 
Ex.Eq.24;  2Y.ficC.7l,n. 

A  party  in  contempt,  for  not  putting  in  an  answer, 
may  move  to  discharge  snch  contempt,  and  be  re- 
lieved on  motion  from  putting  in  such  answer,  on 
doing  what  is  proper  to  be  done,  or  what  would  be 
ordered  by  the  decree  of  the  Court,  but  cannot  have 
such  relief  without  getting  rid  of  his  contempt 
Cranstottn  v.  Golshede,  5  Law  J.  Rep.  (h.8.)  Ex.  £q. 
23;  2Y.&C.70. 

Where  a  defendant  had  been  in  contempt  for  want 
of  an  answer,  through  the  mistake  of  the  warden 
of  the  Fleet,  in  refuising  to  take  the  answer,  the 
Court  ordered  that  the  costs  of  the  contempt  should 
be  costs  in  the  cause,  and  on  failure  of  the  plaintiff 
to  take  exceptions  to  the  answer  within  a  limited 
time,  that  the  defendant  should  be  discha^^ed.  Rey- 
mer  v.  Gunstone,  2  Y.  fie  C.  584. 

A  plaintiff  by  taking  an  office  copy  of  an  answer, 
waives  his  right  to  enforce  by  process  of  contempt, 
the  costs  of  an  attachment  which  had  been  issued  to 
compel  the  answer  to  be  put  in.  Landars  v.  Allen,  6 
Sun.  619. 

(D)  Appsabance. 

If  a  defendant  does  not  appear  after  service  of  a 
subpoena  upon  him  out  of  the  jurisdiction  of  the 
Court,  under  the  4  &  5  Will.  4,  one  of  the  six  clerks 
will  be  ordered  to  enter  an  appearance.  Dodd  v. 
Webber,  9  Law  J.  Rep.  (n.s.)  Ch.  272 ;  2  Bea.  502. 

Where  a  plaintiff  wishes  to  have  an  appearance 
entered  for  a  defendant  under  11  Geo.  4.  8e  1  Will  4, 
c  36,  s.  15,  r.  13,  he  must  take  a  motion  for  that  pur- 
pose.    Pitman  v.  Loekyer,  7  Sim.  528. 

If  the  return  to  an  attachment  issued  against  a 
defendant  for  want  of  appearance,  be,  that  the  de- 
fendant is  lunatic,  the  senior  six  clerk  not  towards 
the  cause,  will,  on  motion,  be  appointed  guardian  of 
the  lunatic  defendant,  and  be  ordered  to  enter  an 
appearance  for  him.  Kitson  v.  Cutis,  9  Law  J.  Rep. 
(n.8.)  Ch.  138. 

On  a  motion  by  a  defendant  who  was  in  contempt 
for  not  having  appeared  to  set  aside  a  sequestration, 
he  cannot  be  heard  without  first  entering  a  conditional 
appearance  with  the  registrar,  which  would  be  void 
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if  the  motion  should  not  succeed.  Damdton  r.  Hiut- 
imgs  (Marehwneu),  7  Law  J.  Rep.  (n.s.)  Ch.  216;  2 
K.  509. 

The  order  for  entering  an  appearance  for  a  defen- 
dant under  the  act  1  Will  4,  c.  36,  cannot  he  made 
unless  the  defendant  is  in  actual  custody  at  the  time. 
Williams  v.  Jonet,  8  Law  J.  Rep.  (n.8.)  Ch.  47 ;  8  Sim. 
471;  C.P.C.346. 

(E)  Answer. 

(a)  Tn  general. 

[  Carr  v.  PauUttf  3  Dig.  Law  J.  443 ;  7  Sim.  142.] 
A  defendant,  in  contempt  for  want  of  sufficient 
answer,  was  ordered  to  put  in  his  answer,  and  to,  pay 
the  costs  of  his  contempt.  He  put  in  his  answer 
and  paid  the  costs  of  the  clerk  in  court,  but  not 
those  of  the  plaintiff's  solicitor.  The  further  answer 
was  ordered,  upon  motion  by  the  plaintiff,  to  be 
taken  off  the  file.  King  v.  Bryant^  6  Law  J.  Rep. 
(n.8.)  Ch.  151. 

After  the  allowance  of  exceptions  to  an  answer, 
the  plaintiff  obtained  an  order  to  amend,  and  that 
exceptions  and  amendments  should  be  answered 
together.  The  defendant  had  filed  a  cross  bill  before 
that  order  was  obtained : — Held,  that  the  plaintiff 
was  not  bound  to  answer  the  cross  bill  until  the 
defendant  had  answered  the  amendments  of  the  ori« 
ginal  bilL  Harding  ▼.  Harding^  6  Law  J.  Rep.  (n.s.) 
Ch.  151. 

Under  the  circumstances,  a  defendant  who  had 
got  into  contempt  to  a  sequestration  for  want  of  an 
answer,  and  against  whom  an  order  for  taking  the 
bill  pro  confesso  had  been  obtained,  and  a  decree 
made  accordingly,  was  allowed,  notwithstanding, 
upon  certain  terms,  and  upon  paying  the  costs  of 
of  all  the  prior  proceedings,  to  put  in  an  answer 
with  a  yiew  to  Uie  cause  being  regularly  heard. 
Taylor  v.  Salmon,  3  M.  &  Cr.  109. 

The  defendant  need  only  sign  the  last  skin  of  the 
answer,  and  the  last  skin  of  the  schedules.  4th  and 
5th  Orders  of  Exchequer,  6th  June  1887,  2  Y.  &  C. 
II. 

A  further  answer  (the  first  being  insufficient)  put 
in  after  an  order  to  take  the  bill  pro  co^feuo,  will  be 
taken  off  the  file.     Taylor  y.  Salmon^  8  Sim.  450. 

A  defendant  having  been  committed  to  the  Fleet 
for  not  answering,  was  discharged  with  costs,  in 
consequence  of  having  been  turned  over  to  the 
Fleet  after  the  expiration  of  the  time  limited  to  the 
plaintiff  by  the  11  Geo.  4.  &  1  WilL  4,  c.  86,  s.  15, 
r.  5,  for  bringing  him  to  the  bar  of  the  Court 
Greening  v.  Greening,  1  Bea.  121. 

A  document  which  was  admitted  by  a  defendant's 
answer  to  be  in  his  possession,  and  was  included  in 
a  schedule  to  the  answer,  was  left  with  his  clerk  in 
court  under  the  usual  order,  and  the  plaintiff  then 
proved  it  in  the  cause,  and  proved  that  it  came  out 
of  the  custody  of  the  defendant's  clerk  in  court : — 
Held,  that  the  circumstances  did  not  oblige  the 
plaintiff  to  read  that  part  of  the  answer  which  ad- 
mitted  the  document  to  be  in  the  defendant's  pos- 
session.    Taylor  v.  Salmon,  3  M.  &  Cr.  422. 

The  record  of  an  answer  was  amended  by  adding 
counsel's  name.  Whitehead  v.  Cunliffe,  5  Law  J. 
Rep.  (n.s.)  Ex.  Eq.  96;  2  Y.  &  C.  8. 

If  the  defendant,  upon  receiving  a  note  from  the 
plaintiff's  clerk  in  court  of  his  intention  to  issue  an 
attachment  for  want  of  the  answer  immediately,  uses 


due  diligence,  the  attuchment  wOl  be  dJaeharged. 
Taylor  v.  Fisher,  6  Sim.  666. 

The  answer  may  be  signed  by  the  coiusd  who 
signed  the  bilL  Jntm.  8  Law  J.  R^  (n.&)  Ch.  319. 
The  delivery  of  exceptions  to  a  bill  for  imper- 
tinence,  will  not  of  itself  prevent  a  plaintiff  from 
taking  out  an  attachment  for  want  of  answer,  when 
the  order  for  reference  of  the  exceptions  was  not  ob- 
tained till  after  the  time  for  putting  in  the  answer 
had  expired.  Petty  v.  Lonsdak,  9  Law  J.  Rep.  (n.8.) 
Ch.  107. 

Where  the  Master  has  reported  that  a  defendant 
is  unable,  by  reason  of  poverty,  to  employ  a  solidtor 
to  put  in  his  answer,  the  Court  will  by  one  and 
the  same  order  direct  counsel  and  a  solicitor  to  be 
assigned  to  the  defendant  for  the  purpose  of  putting 
in  his  answer,  and  that  a  habeas  corpus  do  issue 
against  him,  and  that  the  plaintiff's  clerk  in  eowt 
do  attend  with  the  reeord  on  the  return  of  the  writ, 
in  order  that  the  biH  may  be  taken  pro  emfiu9 
against  the  defendant,  unless  he  shall,  in  the  naean- 
time,  put  in  his  answer.  Welford  v.  Daniel^  9  Sim.  652. 
An  attachment  issued  against  husband  and  wife 
jointly — the  wife  can  only  move  under  special  cir- 
cumstances, ta  answer  separately  when  in  contempt 
for  not  answering  jointly.  Hardy  v.  Sharpe,  8  Law  X. 
Rep.  (n.8.)  Ex.  Eq.  66 ;  3  Y.  &  C.  377. 

A  defendant  to  a  bill  of  revivor  and  supplement, 
which  prays  that  he  may  answer  the  origmal  hill, 
to  which  he  was  not  a  party,  is  bound  to  answer  the 
original  bill,  as  well  as  the  bill  of  revivor  and  sup- 
plement Figers  v.  Atutley,  8  Law  J.  Rep.  (ks.)  Ch. 
15;  9  Sim.  408. 

The  defendant,  being  an  illiterate  person,  had  nut 
in  his  answer,  without  any  affidavit  of  its  havmg 
been  read  over  and  explained  to  him  by  his  solidtor 
before  he  was  sworn ;  neither  did  it  appear  in  the 
jurat  that  he  had  affixed  his  mark  to  it  in  the  pre- 
sence of  the  commissioners.  A  motion,  to  have  the 
answer  taken  off  the  file  for  irregularity,  with  costs, 
was  allowed. 

The  parties  to  a  suit  cannot  waive  objections  ta 
the  form  of  the  jurat  of  an  answer ;  therefore,  taking 
an  office  copy  of  the  answer  does  not  cure  a  defect 
of  that  nature.  PiUdngUm  v.  Himsworth,  5  Law  J. 
R^.  (n.s.)  Ex.  Eq.  47 ;  lY.  &C.612. 

Commission  to  take  the  answer  of  two  defendants, 
provided  notice  of  the  execution  of  the  commission 
be  given  to  J  S,  who  was  the  plaintiff's  attorney. 
The  commissioners  gave  notice  to  J  S  of  their  in- 
tention to  execute  a  commission  to  exandne  wit- 
nesses, and  thereupon  executed  the  commission  as 
to  one  defendant  :^^Held,  that  the  execution  wis 
good,  inasmuch  as  J  S  could  not  be  deceived  by  die 
notice. 

Under  a  commission  to  take  the  answer  of  two 
defendants,  the  commissioners  may  take  the  answer 
of  one  defendant  only.  HallY.  Connett,  3  Y.  &  C.  528. 
A  plaintiff  may  issue  an  attachment  against  a  de- 
fendant for  want  of  an  answer,  although  he  is  himself 
in  contempt  for  non-payment  of  costs,  which  he  has 
been  ordered  to  pay  to  the  defendant  Wilson  v.  Beies, 
9  Sim.  54. 

In  a  &uit  against  a  man  and  his  wife,  the  latter,  if 
her  husband  is  lunatic,  will  be  compelled  to  an- 
swer alone.  Estcourt  v.  Ewington,  9  Sim.  252; 
Dorrien  v.  Livingston,  Ibid.  253 ;  Ford  v.  Clongk, 
Ibid.  254. 
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The  Lord  Chancellor  has  no  authority  under  the 
1  Will.  4,  c.  36,  8.  15,  rule  7,  to  nuike  an  order 
on  the  application  of  a  plaintiff^  that  a  solicitor 
should  he  assigned  to  the  defendant  to  put  in  his 
answer,  and  that  the  costs  of  his  contempt  shall  he 
taxed  and  paid  out  of  the  suitors'  fund.  Watkm  v. 
Pwrker,  1  M.  &  Cr.  370. 

The  defendant  read  and  signed  his  answer,  con- 
sisting  of  fifteen  skins,  on  the  last  day  for  putting 
it  in ;  hut  only  fourteen  skins  were  filed  and  sworn 
to,  the  elevenUi  being  omitted  by  mistake. 

Leave  was  given  to  take  the  answer  off  the  file 
for  the  purpose  of  rectifying  the  mistake,  the  defen- 
dant beii^  ordered  to  re>swear  it  inmiediately. 
Browning  v.  Slomw»t  6  Law  J.  Rep.  (n.8.)  Ex.  £q.  48. 

ijb)  Supplemental. 

A  defendant  may  put  in  a  further  answer  pend- 
ing exceptions  to  his  fizst  answer,  although  he 
thereby  deprives  the  plaintiff  of  the  benefit  of  ob- 
taining the  common  injunction  on  the  Master's  re- 
porting the  first  answer  to  be  insufficient 

The  case  of  RuneU  v.  Dight  (6  Sim.  430)  ex- 
plained.    Jngam  v.  Ingcan^  9  Sim.  dfii^. 

After  the  time  for  excepting  to  an  answer  had 
expired,  the  defendant  filed  a  supplemental  answer, 
under  an  order  which  he  obtained  from  the  Court 
for  that  purpose : — Held,  that  the  plaintiff  was  not 
entitled  to  any  time  to  except  to  the  supplemental 
answer,  but  that  the  defendant  was  at  liberty  to  move 
to  dismiss  the  bill  for  want  of  prosecution,  at  the 
expiration  of  two  months  from  the  day  on  which  the 
supplemental  answer  was  filed.  Barnes  v.  Tweddle,  9 
Law  J.  Rep.  (n.s.)  Ch.  216. 

Liberty  was  given,  after  rules  given  to  pass  publi- 
cation, to  file  a  supplemental  answer,  in  order  to  cor- 
rect a  statement  as  to  the  custom  of  a  manor,  which 
was  a  matter  in  issue  in  the  cause.  Frankland  v. 
Ooerend,  7  Law  J.  Rep.  (n.s.)  Ch.  226 ;  9  Sim.  365. 

(F)   DSMURBER. 

A  defendant  who  has  not  demurred,  is  not  entitled 
to  be  heard  on  the  argument  of  the  demurrer  of 
another  defendant,  nor  to  have  his  costs  of  appear- 
ing, although  he  has  been  served  with  the  order  for 
setting  down  the  appeal,  and  been  applied  to  by  the 
plaintiff  to  consent  to  have  it  advanced.  Crawthay 
T.  Thomtan,  6  Law  J.  Rep.  (n.s.)  Ch.  179. 

Under  the  common  dedimus,  a  defendant  cannot 
file  a  demurrer  and  answer.  TomUnton  v.  Swinner* 
Ion,  5  Law  J.  Rep.  (n.s.)  Ch.  217 ;  IK.  9. 

If  pending  a  notice  of  motion  for  a  special  injunc- 
tion, the  defendant  put  in  a  demurrer,  it  must  be  set 
down  and  argued  instanter.  — .—  v.  Bridgtwaier 
Canal  Ctmpanyy  9  Sim.  378. 

It  is  not  a  good  cause  of  demurrer  that  a  prero- 
gative probate  has  not  been  taken  out,  where  the 
plaintiff  appears  to  be  the  legal  personal  representa- 
tive, under  an  administration  issued  out  of  another 
ecclesiastical  court  Metcatfe  v.  Meieaffef  5  Law  J. 
Rep.  (N.8.)  Ch.340;  1  K.  74. 

A  defendant  is  at  liberty  to  file  a  demurrer  any 
time  within  twelve  days  from  his  appearing  to  a  bill, 
although  the  plaintiff  has  obtained  a  common  ii^unc- 
tion  against  him,  at  the  expiration  of  eight  days,  in 
consequence  of  his  not  having  pleaded,  answered,  or 
demurred  within  that  time.  Pode  v.  Marsh,  6  Law 
J.  Rep.  (N.8.)  Ch.  326. 


The  pendency  of  a  demurrer  does  not  prevent  the 
plaintiff  from  serving  the  defendant  with  a  notice  of 
motion.     Wardle  v.  CUuton,  9  Sim.  412. 

In  counting  the  time  within  which  a  demurrer 
must  be  filed  under  the  10th  Order  of  December 
1833,  the  intervention  of  holidays  makes  no  difier- 
ence,  as  a  demurrer  may  be  filed  in  vacation.  Boys 
V.  Morgan,  7  Law  J.  Rep.  (n.s.)  Ch.  244 ;  9  Sim.  262. 

After  plea  submitted  to,  and  bill  amended,  a  de- 
murrer will  lie  to  the  whole  bilL  Prosser  v.  Edmonds, 
1Y.&C.48L 

If  a  plaintiff  give  notice,  within  two  days  before 
the  day  on  which  a  demurrer  to  his  bill  for  want  of 
parties  is  set  down  for  argument,  of  submitting  to 
the  demurrer,  he  cannot,  without  a  special  applica- 
tion for  the  purpose,  amend  his  bUL 

Submitting  to  a  demurrer  for  want  of  equity  puts 
the  bill  out  of  court ;  nor  can  it,  except  under  spe- 
cial circumstances,  be  restored.  Lewthwaite  v.  CkarJc- 
son,  7  Law  J.  Rep.  (n.s.)  Ex.  Eq.  19;  2  Y.  &  C. 
370. 

A  demurrer  to  a  bill  for  relief  covers  also  a  prayer 
in  the  same  bill  for  a  commission  to  examine  wit- 
nesses  abroad.  Morris  v.  Morgan,  9  Law  J.  Rep.  (n.s.) 
Ch.57. 

After  a  demurrer  had  been  filed,  two  of  the  plain- 
tiffs procured  their  names  to  be  struck  out  of  the 
bill: — Held,  that  as  that  act  was  not  done  by  the 
remaining  plaintifis,  the  bill  must  be  considered,  on 
the  argument  of  the  demurrer,  as  if  the  names  of 
the  two  remained  on  the  record.  Miles  v.  Thomas,  9 
Sim.  606. 

After  the  twelve  days  allowed  for  demurring  had 
expired,  the  defendant  referred  the  bill  for  scandal 
and  impertinence.  The  Master  reported  in  the 
affirmative,  and  seven  days  afterwards  the  defen- 
dant demurred  to  the  bill : — Held,  that  the  demur- 
rer was  regularly  filed.   Nedby  v.  Nedby,  8  Sim.  334. 

A  defendant  demurred  to  the  bill  within  the  twelve 
days  allowed  by  the  10th  of  Lord  Brougham's  Orders, 
but  after  the  plaintiff  had  obtained  the  common  in- 
junction :  — Held,  not  to  be  irregular.  Poole  v.  Marsh, 
7  Sim.  521. 

Where  two  inconsistent  statements  are  made  in  a 
bill,  a  defendant  is  entitled,  upon  demurrer,  to  adopt 
that  which  Is  most  against  the  plaintiff^  s  interest 
Femon  v.  Vernon,  2  M.  &Ct.  145. 

A  defendant  who  has  answered  an  original  hill  is 
not  thereby  precluded  from  putting  in  a  general  de- 
murrer to  an  amended  bill,  which  makes  a  new  case. 
Stephens  or  Stevens  v.  Frost,  6  Law  J.  Rep.  (n.s.)  Ex. 
Eq.41;  2Y.&C.302. 

It  forms  no  objection  to  the  allowance  of  a  de- 
murrer for  want  of  parties,  that  the  bill  would  be 
rendered  multifarious  by  making  those  very  per- 
sons parties  to  the  suit,  whose  absence  is  objected 
to ;  because  that  difficulty  must  arise  from  the  mode 
in  which  the  bill  was  oricinally  framed.  Lumsden 
V.  Eraser,  6  Law  J.  Rep.  (n.s.)  Ch.  81 ;  7  Sim.  555 ; 
lM«&Cr.589. 

(G)  Inpoemation. 

An  application  by  a  number  of  relators  named  in 
an  information  to  strike  out  the  names  of  several 
of  themselves,  will  not  be  granted,  even  though  the 
defendants  will  not  be  prejudiced,  unless  it  appears 
either  that  without  the  alteration  justice  will  not  be 
done,  or  that  the  suit  cannot  be  so  conveniently  pro- 
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lecnted,  If  the  alteratloD  be  not  made.    Attorney 
General  v.  Cooper,  S  M.  &  Cr.  2^8. 

(H)  Motions. 

A  notice  to  move  in  this  court,  means  before  the 
Lord  Chancellor  himself,  and  an  order  which  had 
been  obtained  from  the  Vice  Chancellor  upon  such 
a  notice,  was  held  invalid.  Honeywood  v.  Simpson,  7 
Law  J.  Rep.  (n.s.)  Ch.  145. 

A  motion  to  commit,  can  only  be  made  on  a  seal 
day.     Saxby  v.  Saxhy,  7  Sim.  140. 

It  is  irregular,  except  by  special  leave  of  the 
Court,  to  serve  a  defendant  with  notice  of  a  motion 
before  he  has  appeared.  Hall  v.  Rimel,  7  L«w  J. 
Rep.  (n.8.)  Ch.  82 ;  B.  c.  Hill  v.  JUmell,  2  M.  &  Cr. 
641. 

It  is  not  necessary  that  the  notice  of  motion  of  a 
pauper  should  be  signed  by  his  six  clerk.  Perry  y. 
Walker,  7  Law  J.  Rep.  (n.8.)  Ch.  215 ;  2  K.  663. 

A  notice  of  motion  to  commit  the  defendant  for 
breach  of  an  injunction,  need  not  be  served  on  his 
clerk  in  court,  as  well  as  on  himself  personally. 
Bawdier  v.  Bawdier ^  9  Law  J.  Rep.  (n.s.)  Ch.  394. 

When  a  fund,  the  title  to  which  is  litigated  in  the 
cause,  has  been  brought  into  court,  it  is  contrary 
to  the  practice  of  the  court  to  determine  the  ques- 
tion of  title  upon  interlocutory  applications,  so  far 
as  to  direct  that  the  interest  of  the  fund  shall  be 
paid  to  one  of  the  parties  clauning  it,  until  further 
order.  Nedhyy,Nedhy,^llLMCT.Z^7 \  overruling 
t.  0. 8  Law  J.  Rep.  (n.s.)  Ch.  23. 

An  affidavit  of  service  of  notice  of  a  motion, 
or  of  a  petition,  must  be  made,  at  the  latest,  be- 
fore the  rising  of  the  Court  on  the  day  on  which  the 
application  is  made.     MHUawn  v.  Stuart,  8  Sim.  3^ 

Tlie  Court,  in  dealing  with  interlocutory  appli- 
cations, will  confine  itself  strictly  to  the  immediate 
object  sought,  and,  as  far  as  possible,  abstain  from 
prejudging  the  question  in  the  cause.  Skinners  Com- 
pany V.  Irish  Society,  1  M.'&  Cr.  162. 

Notice  of  a  motion  to  dismiss  a  bill  for  want  of 
prosecution,  must  be  served  on  the  party*s  clerk  in 
court,  and  in  the  event  of  Cis  death  a  subpoena  must 
be  served  on  the  party,  to  nominate  a  new  clerk  in 
court,  for  the  purpose  of  accepting  such  service. 

On  an  affidavit  of  service  on  the  party  of  the  sub- 
poena, to  nominate  a  new  clerk  in  court,  and  of 
notice  of  motion  to  dismiss,  the  Court  will  make 
the  order. 

A  service  on  the  party's  solicitor  will  not  da 
MiUer  v.  Arrowsmiiky  6  Law  J.  Rep.  (n.s.)  Ex.  £q. 
80;  2Y.&C.563. 

It  IS  irregular,  for  a  party  complaining  of  one 
part  of  an  order  only,  to  move  that  it  be  discharged 
altogether.  Beadles  v.  Burck,  9  Law  J.  Rep.  (N.a.) 
Ch.348. 

A  motion  for  leave  to  examine  witnesses,  and  that 
publication  may  be  in  die  meantime  enlarged,  after 
publication  has  actually  passed,  is  not  an  applica- 
tion which  comes  within  the  meaning  of  the  3  &  4 
Will.  4,  c  94,  8.  13,  but  ought  to  he  made  to  the 
Conrt  in  the  first  instance.  Carr  v.  Jppleyard,  2  M. 
&  Cr.  476. 

Where  a  motion  is  made  with  the  leave  of  the 
Court,  if  the  notice  does  not  mention  that  it  will  be 
so  made,  the  defendant  may  disr^ard  it  Hill  v. 
Aimers  Sim.  632. 

In  the  Exchequer,  two  clear  days'  notice  must 


be  given  of  every  motion  made,  on  notiee,  naleBs 
otherwise  ordered.  3rd  Order  of  6th  June  1837. 
2Y.&C.  L 

(I)   PSTITIOH. 

An  application  to  discharge  an  order  for  taxation 
must  be  made  by  petition,  and  not  by  motioo. 
Dt^ld  V.  Elwes  ex  parte  Chambers,  9  Law  J.  Rcpi 
(n.8.)  Ch.  200;  2K:.497. 

One  of  two  solicitors,  in  partnership,  obtains  an 
order  in  the  name  of  a  client;  the  partnership  ia  dis- 
solved, and  the  client  and  the  other  partner  corneas 
CO- petitioners,  to  discharge  the  order,  and  for  other 
relief: — Held,  that  it  was  a  misjoinder  for  such 
other  partner  to  unite  in  it  Sangar  v.  Gardiner, 
C.P.C.n9. 

A  petitioner  having  refused  to  deliver  the  originsl 
petition,  for  the  purpose  of  being  filed  with  die 
Clerk  of  the  Reports,  prior  to  the  order  made  upon 
it  being  passed,  leave  waa  given  to  the  respondents 
to  file,  in  its  stead,  the  copy  of  the  petition  with 
which  they  had  been  served.  Andrews  v.  WaUan^  I 
M.  &  Cr.  360. 

A  petition,  presented  at  the  Rollsi  waa  afterwards 
heard  by  the  Lord  Chancellor,  who  made  an  order 
upon  it;  but,  before  the  order  was  passed,  the  ori- 
ginal petidon  was  lost  The  Lord  Chancellor  al- 
lowed a  copy  of  it,  certified  by  the  under  Secretary 
at  the  Rolls  to  be  a  true  copy,  to  be  filed  in  pnisit- 
ance  of  the  27th  of  the  New  Orders  of  December 
1833.     Sanderson  v.  IValker,  1  M.  &  Cr.  359. 

An  order  was  pronounced  upon  three  peddons. 
Course  when  the  party  presenting  one  of  them  re- 
fuses to  leave  his  pedtion  with  the  Clerk  of  Reports 
Sanderson  v.  Walker,  C.P.C.357. 

In  a  contested  case,  the  only  relief  to  which  an 
incumbrancer  upon  a  fund  in  court  is  endtled,  opoo 
pedUon,  is,  a  restraint  on  the  tranafer  of  the  fimd, 
or  pajrment  of  the  dividends.  Coek  v.  CMingridfe, 
C.P.C.  255. 

Every  peddon  (not  ex  parte)  must  be  served  two 
clear  days  before  the  hearing,  unless  otherwise  or- 
dered. 3rd  Order  of  the  Exchequer,  of  6th  June 
1837, 2  Y.  &  C.  1. 

The  Court,  on  applicadon,  by  peddon,  to  allow 
a  sum,  which  had  been  awarded  under  the  5  &  6 
WilL  4,  c  45,  by  the  commissioners,  to  be  paid  into 
court,  dispensed  with  the  service  of  the  peddon  on 
all  the  pardes  to  the  cause.  Lushington  v.  Sewell,  5 
Law  J.  Rep.  (n.8.)  Ch.  1. 

An  irregular  peddon  may  be  taken  off*  the  file,  on. 
modon.  Re  Dovenby  Hospiial,  5  Law  J.  Rep.  (N.a.) 
Ch.212. 

(J)  Production  or  Docwents. 

Tide-deeds  referred  to,  and  partially  set  out,  in 
an  answer,  without  the  defendant  by  such  answer 
objecting  to  the  producdon  of  them,  and  which  re- 
late to  a  manor,  in  which  the  Crown  is  joinUy  in- 
terested with  the  party  granting,  will  be  ordered  to 
be  produced: 

Also  dde-deeds  reladng  to  the  boundaries  of 
estates  belonging  to  the  Crown  and  the  defendant 
Attorney  General  v.  Lambe,  8  Law  J.  Rep.  (n.s.)  Ex. 
£q.23;  3Y.&C.162. 

The  defendant,  having,  in  his  answer,  stated  tbat 
some  of  the  papers  in  his  possession  were  privileged, 
the  Court,  on  a  modon  for  the  producdon  of  the 
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papers,  permitted  an  affldavit  to  he  read  by  the  de- 
fendant, to  shew  which  were  so  privileged.  PartOM 
V.  Robertson,  7  Law  J.  Rep.  (n.s.)  Ch.  1 ;  2  K.  605. 

On  a  bill  of  discovery,  the  Court  will  not  make 
any  order  for  the  production  at  law  by  the  defen- 
dant in  equity,  of  documents  admitted  by  his  answer 
to  be  in  his  possession. 

By  the  practice  of  courts  of  law,  where  documents 
are  dius  referred  to  in  an  answer  to  a  bill  of  disco- 
very, and  the  defendant  at  law  elects  to  use  them, 
he  must  at  the  same  time  read  the  whole  of  the 
answer.  Bruumy.  Tkomtanf  6  Law  J.  Rep.(N.a.)  Ch. 
219;  lM.&Cr.24d. 

A  defendant  voluntarily  permitted  the  plaintiff  to 
inspect  documents,  &c.  admitted  by  his  answer  to  be 
in  his  possession;  the  plaintiff  availed  himself  of  that 
permission,  and  afterwards  moved  that  they  should 
be  left  with  the  clerk  in  court  The  Master  of  the 
Rolls  refused  the  application,  with  costs,  on  the  de- 
fendant undertaking  to  allow  a  further  inspection. 

A  defendant  will  not  be  compelled  to  produce 
title-deeds,  on  the  simple  allegation  that  they  con- 
tain recitals  which  will  prove  the  plaintiff's  title : 
the  plaintiff  must  produce  the  admission  by  the 
defendant  of  that  fact.  Chapman  v.  Seven,  5  Law  J. 
Rep.  (K.S.)  Ch.  IL 

The  order  to  produce  papers,  &c.  before  the  Master, 
implies  that  they  must  be  left  in  the  Master's  office 
if  required.  Shirley  v.  Ferrere  (Earl),  6  Law  J.  Rep. 
(N.8.)  Ch.  293 ;  1 M.  &  Cr.  304. 

Where  a  defendant  to  a  bill  of  discovery,  in  aid 
of  an  action  brought  against  him  by  the  plaintiff  has 
been  ordered  to  deposit,  in  the  hands  of  his  clerk  in 
court,  documents,  admitted  In  his  answer  to  be  in 
his  custody,  the  plaintiff  is  entitled  to  have  such  of 
those  documents  as,  by  reference  in  the  body  of  the 
answer,  are  made  part  of  the  answer,  produced  and 
read  at  the  trial,  as  part  of  the  answer.  Driver  v. 
IfVj^Ai,  9Sim.261. 

A  voluntary  deed,  belonging  to  the  defendant, 
which  the  bill  impeached  for  ffaud,  and  which  was 
in  the  custody  of  the  defendant's  solicitor,  who 
claimed  a  lien  on  it,  ordered  to  be  produced  for  the 
plaintiff's  inspection,  after  it  had  been  proved  by 
the  defendant,  and  publication  had  passed.  Fencott 
V.  Clarke,  6  Sim.  8. 

A  plaintiff  is  not  entitled  to  production  of  docu- 
ments admitted  to  be  in  the  possession  of  the  soli- 
citor of  the  defendant,  as  such  possession  was  not 
acquired  in  that  character.  Staggy,  Owen,  C.  P.C.  12. 

A  defendant  who  admitted  by  his  answer  that  he 
had  in  his  possession  a  promissory  note  on  which  he 
had  conunenced  an  action  against  the  plaintiff,  but 
which  the  plaintiff  alleged  to  have  been  paid,  was 
ordered  to  deposit  the  same  with  his  clerk  in  court 
for  the  inspection  of  the  plaintiff,  although  an  in- 
junction to  restrain  the  action  had  been  dissolved. 
Filkington  v.  Himsworth,  1  Y.  &  C.  617. 

The  usual  course  of  proceeding,  where  documents 
are  in  the  hands  of  the  plaintiff,  which  the  defen- 
dant is  desirous  of  seeing,  is  for  the  defendant  to  file 
a  cross  bill. 

The  Court  cannot  order  a  document  to  be  pro- 
duced by  the  plaintiff  for  the  defendant's  inspec- 
tion ;  but  where  a  bill  seeks  an  account,  and  requires 
the  defendant  to  inspect  a  certain  document  relat- 
ing to  the  accounts  in  the  possession  of  the  plaintiff's 
solicitor,  and  explain,  if  he  can,  the  errors  and 


omissions  in  the  defendant's  accounts,  the  Court 
will  grant  the  defendant  a  reasonable  time  for  put- 
ting in  his  answer,  after  the  plaintiff  shall  have  de- 
posited the  document  with  his  clerk  in  court,  for 
the  defendant's  inspection. 

Whether  a  plaintiff^  having  deposited  a  document 
in  the  hands  of  his  clerk  in  court,  for  the  defendant's 
inspection,  can  compel  him  to  inspect  it,  is  doubtfuL 
Shepherd  v.  Morris,  8  Law  J.  Rep.  (n.s.)  Ch.  86 ;  1 
Bea.  175. 

In  a  suit  by  a  subsequent  judgment  creditor,  im- 
peaching certain  bills  of  sale  and  assignment  to  a 
prior  creditor,  on  the  ground  of  fhiud,  the  plaintiff 
was  held  to  be  entitled  to  their  production.  Latimer 
V.  Neate,  4  C.  &  F.  570;  11  Bli.  N.s.  112:  affirm- 
ing Neate  v  Latimer,  2  Y.  &  C.  257. 

A  plaintiff,  though  under  an  attachment  for  non- 
payment of  costs  in  the  original  cause  being  entitled 
to  compel  an  answer  to  his  supplemental  bill,  is  also 
entitled  to  move  for  the  production  of  papers  re- 
ferred to  in  the  answer  to  such  supplemental  bill. 
Plumb  V.  Pkimb,  9  Law  J.  Rep.  (n.s.)  Ex.  £q.  9 ;  3 
Y.  &  C.  622, 

The  defendant  had  commenced  an  action  against 
the  plaintiff  on  a  promissory  note,  which  the  latter 
alleged  by  his  bill  had  been  long  since  paid.  The 
defendant  admitting  by  his  answer,  that  it  was  in 
his  possession,  the  Court  ordered  die  defendant  to 
deposit  the  note  with  his  clerk  in  court,  for  the  in- 
spection of  the  plaintiff,  although  an  injunction  to 
restrain  the  action  had  been  dissolved.  Pilkington 
V.  Himeworih,  5  Law  J.  Rep.  (n.s.)  Ex.  £q.  95. 

An  order  for  the  production  of  briefs,  cases,  opi- 
nions, and  some  letters  described  in  the  answer  as 
confidential  communications  which  have  passed  be- 
tween the  defendants'  solicitor  and  others,  with  refer- 
ence to  the  subject-matters  of  the  suit,  was  refused. 
WilUon  V.  Leonard,  7  Law  J.  Rep.  (n.s.)  Ch.  242. 

A,  and  other  parties  entitled  to  the  estate  of  a 
testator,  executed  a  power  of  attorney  to  B,  to  col- 
lect and  manage  the  estate :  B  employed  C  as  soli- 
citor for  that  purpose,  who  received  the  assets,  and 
paid  over  the  balance  to  B,  after  deducting  the 
amount  of  his  bills  of  costs,  which  were  not  taxed. 
A  filed  a  bill  against  A  and  B  for  an  account,  and 
the  delivery  up  of  the  documents  relating  to  the 
testator's  estate : — Held,  that  A  was  not  entitled  to 
the  production  of  documents  relating  to  the  testa- 
tor's estate,  admitted  by  C  to  be  in  his  possession. 

The  admission  by  a  defendant  of  the  possession 
of  documents  relating  to  the  matters  in  the  bill  men- 
tioned, is  not  of  itself  sufficient  to  entitle  the  plain- 
tiff to  a  production,  when  the  defendant  denies  the 
right  of  the  plaintiff.  The  Court  will,  in  such  oase, 
judge  from  the  whole  answer,  whether  they  ought 
to  be  produced. 

A  document,  which  is  described  in  the  schedule 
to  an  answer,  does  not,  consequently,  form  a  part  of 
the  answer  for  the  purpose  of  production.  Adams  v. 
Fitlier,  7  Law  J.  Rep.  (n.s.)  Ch.  289 ;  3  M.  &  Cr.  526. 

Purchaser  for  valuable  consideration  ordered  to 
produce  deeds  from  the  recitals  of  which,  as  set  forth 
by  the  answer,  constructive  notice  of  the  plaintiff's 
claims  appeared.     Neesom  v.  Clarkson,  C.P.C.  93. 

Upon  a  rector's  bill  for  tithes,  and  a  supplemental 
bill  for  discovery  of  documents  impeaching  the  de- 
fence,— Held,  that  the  defendant  was  not  bound 
to  produce  certain  old  briefs  in  his  possession  in 
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order  to  prove  the  plaintiff's  allegation,  that  a  for- 
mer rector's  bill,  which  had  been  met  by  the  same 
defence,  was  dismissed  in  consequence  of  collusion 
between  the  parties. 

Held  also,  that  the  defendant  was  not  bound  to 
produce  certain  leases  which  had  been  granted  by 
his  predecessors,  of  the  lands  for  which  the  tithes 
were  sought. 

A  plaintiff  is  not  entitled  to  the  production  of 
documents  which  cannot  from  their  nature  be  evi- 
dence of  his  title,  though  they  may  impeach  that  of 
the  defendant  Knight  v.  Waterford  {Marquis),  2  Y. 
&  C.  80. 

Where  the  purchase  of  a  reversionary  interest 
was  impeached,  on  the  ground  of  fraud  and  inade- 
quate consideration,  the  purchaser  was  held  bound 
to  produce  the  deeds  by  which  that  transaction  was 
efiected,  and  all  subsequent  documents  relating  to 
it,  but  not  any  of  the  other  title-deeds,  jtddis  v. 
Campbell,  8  Law  J.  Rep.  (n.8.)  Ch.  305 ;  1  Bea.  258. 

A  par^  was  ordered  to  produce  so  much  of  a  map 
in  his  possession  as  related  to  certain  property ;  and 
allowed  to  withhold  such  parts  of  the  same  map  as 
related  to  other  property.  Fazakerly  v.  OiUibrand, 
8  Law  J.  Rep.  (m.s.)  Ch.  248. 

Bill  against  a  public  officer  of  a  joint-stock  bank- 
ing company,  (which  had  been  dissolved,)  charging 
documents  and  praying  an  account  The  defen- 
dant answered,  that  the  documents  were  not  in  his 
individual  possession,  but  admitted  them  to  be  in 
the  possession  of  the  directors  and  the  solicitor  to 
the  company,  and  he  set  them  forth  in  his  schedule. 
On  a  motion  to  produce  the  same, — Held,  that  not- 
withstanding the  dissolution,  he  still  represented  the 
company  for  the  purposes  of  this  motion,  and  was 
bound  to  produce  the  documents. 

The  covenant  of  a  shareholder  in  the  deed  of  set- 
tlement, that  he  will  not  call  for  inspection  of  cer- 
tain books  of  the  company,  will  not  be  a  bar  to  his 
moving  for  their  production  in  a  suit  brought  by  him 
against  the  company.  HaU  v.  Cmmell,  9  Law  J. 
Rep.  (n.8.)  Ex.  Eq.  26 ;  3  Y.  8t  C.  707. 

Upon  motion  for  discovery  and  inspection  of 
documents  grounded  on  a  defendant's  answer,  the 
Court  is  not  at  liberty  to  disregard  the  statements 
in  the  answer  as  to  parts  of  the  document  which  are 
not  disclosed,  however  suspicious  those  statements 
may  be ;  but  if  they  are  inconsistent  with  each 
other,  the  Court  will  adopt  the  statement  which  is 
most  favourable  to  the  plaintiff,  and  if  such  parts  of 
the  documents  as  are  disclosed,  contradict  the  an- 
swer as  to  the  other  parts,  the  Court  will  order  an 
inspection  of  such  other  parts.  Bowes  v.  Femie,  3 
M.&Cr.632. 

On  a  motion  for  the  production  of  papers,  Lord 
Langdale  gave  leave  to  supply  a  defect  in  the  an- 
swer by  affidavit  Davis  v.  Harford,  7  Law  J.  Rep. 
(n.8.)  Ch.  2. 

Upon  motion  before  hearing,  papers  and  docu- 
ments produced  by  the  defendant  for  the  plaintiff's 
inspection,  were  ordered  to  be  re-delivered  to  the  de- 
fendant, the  plaintiff  having  had  fiill  opportunity  to 
inspect  them.  Jones  v.  Thomas,  6  Law  J.  Rep.  (n.s.) 
Ex.Eq.81  ;  2Y.&C.312. 

In  a  suit  for  tithes  instituted  by  a  rector  against 
a  party  who  was  both  patron  and  lord  of  the  manor, 
suggesting  that  a  customary  annual  payment 
alleged  by  the  defendant  to  have  been  made  from 


time  immemorial  in  lieu  of  all  tithes,  was  founded  oa 
a  series  of  corrupt  contracts  between  successive  pa- 
trons and  rectors,  the  defendant  must  produce  all 
such  private  documents  as  did  not  constitute  his 
title  to  the  inheritance  of  the  manor  or  the  lands 
of  which  the  tithes  were  claimed,  or  the  inheritance 
of  the  tithes.  The  plaintiff  is  not  bound  by  the  de- 
fendant's construction  of  documents  in  his  posses- 
sion (not  his  title-deeds),  if  it  be  clear  from  the  cir- 
cumstances, that  they  may  relate  to  the  plaintiff's 
title.     Knigkt  v.  Waterford  (MarquU),  2  Y.  &  C.  22. 

In  a  suit  for  an  account  and  to  restrain  an  action, 
the  plaintiff  is  not  entitled  to  inspect  any  portion  of 
books,  &C.  which  do  not  relate  to  the  matters  in 
question  in  the  suit  If  he  requires  to  inspect  any 
part  with  a  view  to  his  defence  in  the  action,  he 
must  file  a  biU  of  discovery.  Rawsom  v.  Sammei,  9 
Sim.  442. 

Cases  stated  for  the  opinion  of  counsel,  whether 
of  old  date  or  made  with  reference  to  or  in  contem- 
plation of  an  existing  suitor  action,  are  not  evidence 
against  the  party  on  whose  behalf  they  are  stated,  or 
whose  interest  they  a£fect ;  therefore  if  they  send  to 
impeach  that  party's  title,  he  is  not  compellable  by 
suit  in  equity  to  produce  them. 

Confidential  letters  between  solicitor  and  client 
are  similarly  protected. 

Upon  a  bill  by  the  rector  for  tithes  against  a  lord 
of  a  manor,  who  claims  tithes  within  the  manor,  the 
defendant  may  be  ordered  to  produce  old  maps,  and 
also  the  court  roUs,  unless  they  relate  to  the  title  of 
his  own  lands  within  the  manor. 

An  answer  to  a  former  bill  for  the  same  matter, 
though  not  filed,  is  to  be  deemed  a  public  document, 
unless  the  contrary  be  shewn ;  i^  ^erefore,  it  relate 
to  the  plaintiff's  title  in  an  existing  suit,  the  defen- 
dant in  whose  custody  it  is  will  be  ordCTed  to  pro- 
duce it,  unless  he  can  swear  that  it  was  not  intended 
to  be  used  as  an  answer.  Knigkt  v.  Waterford  {Mat' 
jMw),  2Y.&C.37. 

Motion  by  a  defendant  for  the  production  of  a 
document,  admitted  by  the  plaintiff  to  be  in  his  cus- 
tody, refnsed.     Milligan  v.  Mitchell,  6  Sim.  186. 

The  plaintiff  being  a  pauper,  the  Court,  instead 
of  ordering  the  papers  relating  to  the  matters  of  the 
suit,  which  were  in  the  defendant's  custody,  to  be 
deposited  with  the  clerk  in  court,  directed  an  in- 
spection, at  the  office  of  the  defendant's  solicitor. 
Roberts  v.  Lloyd,  7  Law  J.  Rep.  (n.8.)  Ch.  115. 

If  a  defendant,  by  his  answer,  refers  to  the  con- 
tents of  a  document,  and  continues,  "  as  by  the  said 
deed,  &c.,  when  produced  will  appear,"  he  is  bound 
on  motion  to  produce  it  HiU  v.  Gomme,  6  Law  J. 
Rep.  (n.8.)  Ch.  258. 

If  a  defendant  makes  statements  in  his  answer 
siifficient  to  shew  that  he  has  incurred  penalties,  he 
cannot  refuse  to  produce  documents  referred  to  in  it 
on  the  ground  that  they  afibrd  evidence  of  his  being 
liable  to  those  penalties.  Ewing  v.  Osbaldistou,  6 
Sim.  608. 

A  defendant  was  decreed  to  deliver  up  certain 
deeds  to  the  plaintiff;  the  deeds  were  in  the  posses- 
sion of  the  defendant's  solicitor,  who  claimed  a  lien 
on  them  for  costs ;  but  the  Court,  on  motion,  ordered 
him  to  deliver  them  up,  and  to  pay  the  costs  o{  the 
motion.     Bell  v.  Taylor,  8  Sim.  2 16. 

Held,  by  the  Vice  Chancellor,  that  on  a  motion  to 
produce  papers,  &c.  admitted  by  the  answer  of  a 
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defendant  to  be  in  his  possession,  the  Conit  has 
authority  to  grant  a  special  application  for  leave  to 
amend,  notwithstanding  the  3  &  4  Will.  4,  c.  94, 
8.  13,  and  the  13th  New  Order,  1831. 

An  information  was  filed  against  A  alone,  and 
after  he  had  answered,  B  was  made  a  defendant: — 
Held,  that  a  further  application  for  leave  to  amend, 
was,  even  as  against  B,  a  special  application  within 
the  13th  Order,  and  ought  to  be  supported  in  the 
manner  thereby  required.  Attorney  General  v.  Ne^ 
a«n;(Ni/,7LawJ.Rep.(N.s.}Ch.75;  2M.&Cr.604. 

A,  upon  the  death  of  B,  on  whose  life  he  had 
efiSscted  assurances,  brought  his  action  against  one  of 
the  insurance  companies  for  recovering  the  amount 
The  company  filed  a  bUl  of  discovery  against  A, 
alleging  that  the  insurance  had  been  effected  by  mis- 
representing the  health  and  habits  of  B,  and  charged 
that  A  had  in  his  possession,  &c.  divers  documents, 
&c  whereby  the  truth  of  Uie  matters  in  the  bill 
mentioned  would  appear.  A,  by  his  answer,  ad- 
mitted he  had  in  his  possession  the  documents,  &o. 
mentioned  in  the  first  schedule  (not  stating  whether 
the  truth  of  the  matters  in  the  bill  would  thereby 
appear)  ;  he  also  stated,  that  he  had  received  infor- 
mation, that  a  professional  gentleman,  on  behalf 
of  one  of  the  companies,  had  been  obtaining 
evidence  as  to  B's  health  and  habits,  and  from  that 
time  the  defendant  considered  it  pottible  that  the 
plaintiflb  and  the  other  companies  contemplated  to 
dispute  their  liabili^ ;  wherefore  from  that  time  he 
contemplated  briugmg  actions  against  them.  The 
defendant  also  said,  that  producing  them,  or  per- 
mitting them  to  be  inspected,  might  disclose  the 
names  of  his  witnesses,  and  the  evidence  to  be  given. 
The  schedule  contained,  first,  letters  between  the 
defendant  and  his  solicitor ;  secondly,  cases  for  and 
opinions  of  counsel ;  and,  thirdlv,  letters  between 
the  defendant  and  unprofessional  persons  relative 
to  the  health  of  B:— Held,  by  the  Master  of  the 
Rolls,  that  the  fair  inference  was,  that  these  took 
place  in  reference  to  the  litigation,  and  that  the  de- 
fendant was  bound  to  produce  the  third,  but  not  the 
first  and  second  particulars.  -  Jiida  judgment  was 
affirmed  on  appeal  by  the  Lord  Chancellor,  on  the 
ground,  that  the  answer  did  not  contain  a  sufficient 
statement  to  exempt  the  defendant  from  the  ordinary 
rule  of  production.  Storey  v.  Lennox,  6  Law  J.  Rep. 
(U.S.)  Ch.  09 ;  IK.  341;  lM.&Cr.52l». 

The  execution  of  an  order  to  produce  documents, 
was  stayed  on  terms,  pending  an  appeal  to  the  House 
of  Lords.  Ibid.  6  Law  J.  Rep.  (m.8.)  Ch.  99;  1  M.  & 
Cr.  685. 

Documents  were  ordered  to  be  retained  in  court 
for  a  reasonable  time,  in  order  to  see  whether  the 
plaintiiT  would  not  take  criminal  proceedings  against 
the  defendant,  in  respect  of  one  of  them.  WcSker  v. 
Corke,  8  Law  J.  Rep.  (N.S.)  Ex.  Eq.  56 ;  8  Y.  &  C.  277. 

Between  the  date  of  an  order  for  the  production 
of  a  trust  cash-book  and  its  production,  eighteen 
leaves  had  been  abstracted.  In  answer  to  an 
amended  bill  charging  the  mutilation,  the  defendant 
(a  trustee)  acknowledged  that  they  were  taken  out 
by  his  son,  with  his  sanction,  as  containing  entries 
relating  to  his  private  af&irs  only.  An  order  was 
made  to  produce  these  eighteen  leaves,  notwith- 
standing by  his  answer  and  by  affidavit  the  trustee 
denied  that  they  had  ever  been  in  his  possession 
■ince,  or  that  he  had  ever  seen  them ;  and  notwith- 
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standing  the  plaintiffs  might  have  proceeded  by 
process  of  contempt,  for  noil-performance  of  the 
original  order. 

An  executor  claiming  a  debt  from  his  testator, 
was  ordered  to  produce  his  private  books,  containing 
the  particulars  of  the  debt 

A  trustee,  under  the  circumstances,  was  ordered  to 
produce  the  title-deeds  (schedule  to  his  answer)  of 
an  estate  charged  in  the  bill  to  have  been  purchased 
with  the  trust-monies,  though  his  answer  alleged 
that  it  was  purchased  with  his  own  money,  and  ti^at 
the  deeds  constituted  his  own  title.  Farrer  v.  Hut^ 
cAlfMora,  9  Law  J.  Rep.  (n.8.)  Ex.  Eq.  10 ;  3  Y.  &  C. 
692. 

One  of  two  partners  dying,  it  was  agreed  between 
the  survivor  and  the  executors  of  the  deceased,  that 
the  survivor  should  continue  the  business  and  wind 
up  the  affiiirs  of  the  partnership.  It  appeared  that 
the  surviving  partner  divided  Uie  debts  due  to  the 
firm  into  two  classes.  The  first  class,  he,  without 
the  concurrence  of  the  executors,  assumed  to  him- 
self, and  transferred  to  his  new  books,  having  de- 
bited himself  with  the  amount  of  the  same  in  the 
partnership  books.  The  second  class  he  did  not 
assume;  but,  having  opened  new  accounts  with 
some  of  the  customers,  when  he  received  anything 
on  account  of  such  last  debts,  he  entered  the  same 
in  such  new  books,  and  also  in  the  partnership  books. 
He  and  his  clerk  swore  that  the  entries  in  the  part- 
nership books  exactly  tallied  both  in  dates  and  sums 
with  tile  entries  in  the  new  books : — Held,  that  he 
must  produce  for  the  inspection  of  the  executors, 
such  new  books,  to  see,  as  to  the  first  class,  when  he 
had  received  such  debts,  and  what  profits  he  had 
made  of  the  same  which  the  executors  had  a  right 
to  share;  as  to  the  second  class,  whether  he  had 
properly  appropriated  the  payments  made  by  such 
last  debtors,  in  discharge  of  the  old  balances  due  to 
the  firm,  or  whether  SSnt  in  discharge  of  his  own 
advances.  Toulmin  v.  CopeUmd,  9  Law  J.  Rep.  (n.s.) 
Ex.  Eq.  5. 

Many  cases  may  arise  in  which  it  would  be  con- 
trary to  the  duty  of  a  solicitor  to  disclose  facts,  but 
which  upon  a  bill  being  filed  the  client  would  be 
obliged  to  communicate.  C  ommunications  in  writing, 
relating  to  what  became  afterwards  the  subject- 
matter  of  a  suit,  and  which  passed  between  a  party 
(since  deceased)  and  his  solicitor,  in  contemplation 
of  legal  proceedings  being  taken  at  some  future 
period,  in  the  possession  of  a  third  party,  who  was 
a  defendant  to  the  suit,  were  ordered  to  be  produced 
by  him. 

Confidential  communications  passing  between  a 
defendant  and  his  agent  and  adviser,  but  who  did  not 
act  as  his  solicitor,  in  reference  to  the  subject-matter 
of  the  suit,  are  not  privileged. 

Cases  stated,  on  l^half  of  a  party  (since  deceased), 
for  the  opinion  of  counsel,  and  opinions  given  thereoUt 
with  reference  to  the  matters  afterwards  in  litigation, 
but  not  at  that  time  in  litigation,  and  in  contempla- 
tion of  some  such  proceedings  being  taken  at  some 
future  period,  are  privileged. 

So  also,  the  correspondence  between  a  defendant 
and  his  solicitor  and  counsel,  and  cases  laid  before 
counsel,  and  counsers  opinions  thereon,  in  reference 
to  the  matters  in  litigation  in  a  present  suit,  and  in 
contemplation  thereof,  and  after  dispute  had  arisen 
between  the  plaintifif  and  the  defendant,  with  refer- 
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ence  tbereto,  are  privileged.     Oreetdme  ▼.  King,  8 
Law  J.  Rep.  (n.s.)  Ch.  92 ;  1  Bea.  137. 

(K)   CoMlflSSION. 

A  commission  to  examine  witnesses,  awarded  to 
the  Judge  of  one  of  the  supreme  courts  in  India, 
under  13  Geo.  3,  c  63,  s.  ^,  ought  to  recite  the 
pleadings  at  length.    Murray  y.  Law/ord,  7  Sim.  139. 

In  the  Exchequer,  commissioners  for  the  exami- 
nation of  witnesses  in  aid  of  the  proceedings  hefore 
the  Master,  after  decree,  are  not  sworn  to  secrecy. 
HaUT.CUe,2Y.8iC.725. 

Where  the  plaintiff  has  obtained  an  order  for  a 
commission  to  examine  witnesses,  but  has  not  served 
it,  the  defendant  is  entitled  as  of  course  to  an  order 
for  a  oonunission.  Markkmd  v.  /orm,  6  Law  J.  Rep. 
(n.s.)  Ch.  63. 

Commissioners  named  in  a  commission  for  the 
examination  of  witnesses  will  be  restrained  by  in- 
junction firom  prosecuting  any  action  at  law  for 
their  £ees ;  and  the  question  of  the  amount  which 
is  due  to  them  in  respect  of  such  fees  will  be  referred 
to  the  Master. 

As  to  the  time  which  such  commissioners  may  be 
required  to  sit  daily — qumre.  BlundeUy,  Gladstone, 
8  Law  J.  Rep.  (n.8.)  Ch.  109;  9  Sim.  455. 

Under  an  impression  that  the  Tithe  Commis- 
sioners had  power  to  determine  the  matters  in  issue^ 
the  defendants  had  neglected  to  examine  witnesses 
under  a  conmiission  from  this  Court:  on  the  motion  of 
the  defendants,  supported  by  an  affidavit  of  facts,  a 
new  commission  was  granted  on  payment  of  the 
costs  thereo£  WethereU  v.  BeUward  or  BeUwood,  8 
Law  J.  Rep.  (n.s.)  Ex.  Eq.  65;  3  Y.  &  C.  65. 

Notwithstanding  the  plaintiff,  in  abill  of  discovery, 
had  been  guilty  of  delay  in  applying  for  a  commis- 
sion to  examine  witnesses  abroad,  prayed  for  by  the 
bill,  the  Court  wiU  grant  it,  but  will  unpoee  severe 
terms.  MiU§  v.  Campbell,  7  Law  J.  Rep.  (m.8.)  Ex. 
£q.5;  2Y.&C.402. 
*  A  commission  to  examine  witnesses  at  Madras,  was 
directed  to  the  Judges  of  the  Supreme  Court  there. 
Murray  v.  Lauford,  6  Sim.  573. 

A  clerk  in  court,  who  acted  both  for  plaintiff  and 
defendants,  applied  to  the  plaintiff's  solicitor  for 
the  names  of  commissioners  to  take  the  defendants' 
answer : — Held,  that  this  must  be  considered  as  a 
step  taken  by  him  on  behalf  of  the  defendants, 
although  it  was  sworn  that  no  instructions  had  been 
given  by  the  defendants  to  the  clerk  in  court  for 
preparing  a  commission,  and  that  such  application, 
if  any,  had  been  made  by  him  in  the  character  of 
clerk  in  court  for  the  plaintiff  Beaoan  v.  Water- 
house,  8  Law  J.  Rep.  (n.s.)  Ch.  370 ;  2  Bea.  58. 

(L)  Exhibits. 

Upon  a  special  application  (and  not  otherwise), 
.exhibits  not  proved,  but  ready  for  production  at  the 
hearing,  will  be  allowed  to  be  proved  vhd  voce  at 
the  rehearing.  Lovell  v.  ISekt,  6  Law  J.  Rep.  (n.8.) 
Ex.Eq.85;  2Y.&C.472. 

An  annuity  deed  having  been  executed  under 
circumstances  which  were  the  subject  of  dispute 
between  the  parties,  upon  a  bill  filed  to  obtain  pay- 
ment, the  Court  woald  not  allow  the  plaintiiP  to 
J>rove  the  deed  vivd  voce  as  an  exhibit,  but  gave  him 
eave  to  file  interrogatories  for  that  purpose,  allow- 
ing the  case  to  stand  over,  upon  the  plaintiff  paying 


the  defendant  the  taxed  easts  of  the  day.  JMcr  ▼ 
^o66<,5LawJ.Rep.(M.8.)Ex.£q.45;  1Y.&C.585 

The  Court  will  not,  upon  an  interlocutory  appli- 
cation after  cause  is  set  down  for  hearing,  declare 
that  at  the  hearing  a  particular  document  may  be 
produced  and  read  in  evidence.  Aiiomey  Gemeral  v. 
Fishmonger*  Company,  4  M.  &  Cr.  1. 

If  the  validity,  and  not  the  execution,  of  m  deed  ia 
questioned  in  a  suit,  it  may  be  proved  wM  noee  at 
tlie  hearing.  Jttormey  General  v.  Pearemh  7  Sim.  309. 

(M)  Affidavits. 

A  landlord  obtained  an  injunction  ta  parte  to 
restrain  his  tenant  from  removing  a  building  elected 
by  the  latter  on  the  demised  premises.  The  toiant, 
in  his  answer,  alleged,  that  the  building  was  not 
affixed  to  the  freehold.  On  a  motion  to  dissolve  the 
injunction,  the  Court  would  not  allow  the  plaintiff 
to  read  affidavits  filed  after  the  answer,  and  toidiag 
to  shew  that  the  building  was  affixed  to  the  freehold. 
ShirrefT.  Barnard,  8  Sun.  161. 

Affidavits  in  support  of  a  petition  or  motioii  (not 
ea  parte),  must  be  filed  two  dear  days  before  the 
hearing,  unless  otherwise  ordered,  and  affidavits  hi 
opposition  must  be  filed  before  they  are  read.  3rd 
Order  of  6th  June  1837, 2  Y.  &  C.  h 

Documents  alleged  by  the  bill*  and  neither  con- 
fessed nor  denied  by  the  answer,  may  be  verified  by 
affidavit,  for  the  purpose  of  a  motion  to  pay  money 
into  court  Farrer  ▼.  Hatehmson^  9  Law  J.  Rep^ 
(n.8.)  Ex.  Eq.  16 ;  3  Y.  &  C.  706. 

In  an  inquiry  before  the  Master,  the  parties  pro- 
ceeded on  affidavit: — Held,  that  the  plaintiff  oould 
not  use  the  answer  of  one  defendant,  as  an  affidavit 
against  another  oo-defendant  Moare  y.  Joknttont, 
7  Law  J.  Rep.  (n.s.)  Ch.  207 ;  2  K.  553. 

Affidavits  filed  so  fiur  badk  as  the  day  of  the  dale 
of  the  notice  of  motion  may  be  used  on  the  motioot 
although  the  notice  was  not  served  until  some  days 
after  the  day  of  ita  date.  Bawdier  y»  Bawdier,  9  Iaw 
J.  Rep.  (n.8.)  Ch.  394. 

On  an  application  for  a  special  i^iunctiao,  the 
answer  of  the  defendant  and  the  affidavits  in  support 
of  the  application  were  filed  the  same  day: — Ueld, 
that  the  adSidavits  were  admissible  in  support  of  the 
motion.  Nicholson  v.  Kntg>p,  7  Law  J.  Rep.  (K.a) 
Ch.  219. 

An  affidavit  was  filed  and  intitttled  in  a  cause  in 
which  there  were  three  defendants.  Afterwards  the 
plaintiff  struck  out  the  name  of  one  of  the  de£ai- 
dants,  and  then  obtained  the  injunction  on  the  affi- 
davit, as  it  was  originally  intituled: — Held,  that  the 
ii^unction  was  regularly  obtained.  Hawee  v.  Barn- 
ford,  9  Sun.  653. 

Where  the  right  to  production  of  papers  depcsMls 
on  documents  stated  m  the  bill,  wluoh  are  neilber 
admitted  nor  denied  by  the  answer,  the  plaintiff  may 
verify  them  by  affidavit  JddisY.  CampbeUtlBei. 
258. 

In  what  cases  and  how  far,  upon  a  motion  to 
extend  the  common  injunction,  affidavits  may  be 
used  on  behalf  of  the  plaintiff  to  explain  his  fV*- 
rent  delay  in  instituting  the  sui^  or  on  behait  of 
the  defendant,  to  state  3ie  nature  and  e£fect  of  the 
proceedings  at  law,  for  the  purpose  of  shewing  that 
the  discovery  to  be  made  by  the  answer  would  not 
be  material  to  the  defence  at  law-^iusrs.  Thorpe 
v.  Hughes,  3  M.  &  Cr.  742. 
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A  party  cannot,  on  a  motion,  use  affidayits,  iiled 
prior  to  Rcrvice  of  notice  of  motion,  or  after  the  day 
for  which  notice  is  given,  without  giving  notice  of 
hifi  intention  to  do  so.  Ckment  r.  Gr^gUh,  C.P.C. 
470. 

A  witness,  who  has  been  already  examined,  may 
prove  an  exhibit  at  the  hearing.  Veep  ▼.  Abbot^ 
C.P.C.  191. 

Plaintiff,  after  answer,  made  amendments  in  his 
bill,  which  contradicted  some  of  the  allegations  in  the 
answer.  He  then  moved  for  a  receiver,  and  tendered 
an  affidavit  verifying  the  amendments: — Held,  that 
the  affidavits  were  not  receivable,  as  they  contra- 
dicted the  answer.  BoddOngtm  v.  Woodtey,  %  Sim. 
167. 

The  affidavit,  in  support  of  a  motion  to  extend  the 
common  injunction,  must  be  made  by  the  plaintiff 
himself,  unless  a  sufficient  reason  is  assigned  for 
its  not  being  so  made.    Spalding  v.  Keely,  7  Sim.  877. 

(N)  Imtehrooatoeibs. 

Where  a  party,  who  does  not  appear  at  the  hear- 
ing, is  alleged,  but  not  proved,  to  be  out  of  the  juris- 
diction, it  is  not  the  practice  to  direct  an  inquiry 
before  the  Master  as  to  that  fact ;  but  the  proper 
course  is,  to  obtain  leave  to  exhibit  an  interrogatory 
to  prove  it  Dibbs  v.  Garen,  1  Bea.  457. 

A  party  is  not  now  at  liberty  to  use  the  old  last 
interrogatory,  but  he  is  not  compellable  to  use  the 
interrogatory  set  forth  in  Lord  Brougham's  S2nd 
Order.  Oooer  v.  Lueaa,  8  Sim.  200. 

If  liberty  is  given  ta  a  party  to  exhibit  further 
interrogatories  for  the  examination  of  witnesses,  he 
may  re-examine  a  witness,  but  not  to  the  same 
matter  upon  which  he  was  examined  before.  Twmer 
v.  Trelawfiey,  9  Sim.  453. 

Depositions  suppressed  for  irregularity,  therebeing 
no  counsel's  name  attached  to  the  engrossment  of 
the  interrogatories,  and  the  depositions  being  headed 
as  taken  under  a  conmiission  out  of  the  Court  of 
Chancery,  when  it  was  in  fact  issued  out  of  the  Ex- 
chequer. CampbeUr,  Dhkent,  9  Law  J.  Rep.  (n.b.) 
Ex.Eq.88;  8Y.&C.720. 

A  deposition  of  a  witness,  in  answer  to  an  interro- 
gatory, with  respect  to  a  document  produced  to  him, 
appearing  to  the  Court  on  reading  it  to  be  nugatory, 
in  consequence  of  the  want  of  a  previous  inspection 
of  the  document,  a  re-examination  on  the  same  in- 
terrogatory was  permitted,  the  other  party  having 
liberty  to  cross-examine.  Stamney  ▼.  Waimsley,  1  M. 
&  Cr.  861. 

(O)    WiTNBSSBS  AND  DbFOSITIOHB. 

The  depositions  of  such  of  the  witnesses  in  a  cause 
as  had  died,  were  ordered  to  be  read  at  the  trial  of 
an  issue  in  the  cause.  The  plaintiff  afterwards  died, 
having  appointed  A,  one  of  his  witnesses,  his  execu- 
tor. A  revived  the  suit,  and  his  name  was  substituted 
for  the  plaintiff  in  the  issue.  Ordered,  that  A's  de- 
positions should  be  read  at  the  trial.  Andrewt  v. 
Beanekampf  7  Sim.  65. 

The  fact  of  a  person  being  in  the  seventieth  year 
of  his  age,  and  in  an  infirm  state  of  health,  is  not 
sufficient  to  sustain  an  ex  parte  order  for  his  exami- 
nation de  bene  esse* 

But  a  motion  to  discharge  such  an  order,  which 
had  been  obtained  ex  parte,  on  the  ground  that  the 
witness  was  about  to  quit  the  kingdom,  with  the  ex- 


pectation of  being  absent  for  seven  years,  was  refused. 
Macketma  v.  Everitt,  9  Law  J.  Rep.  (n.8.)  Ch.  98 ;  2 
Bea.  188. 

Where  the  depositions  of  witnesses  have  been  sup- 
pressed, although  on  a  merely  technical  ground,  and 
the  same  witnesses  are  again  brought  up  for  exam- 
ination, it  is  irregular  to  take  such  examination 
by  reacting  to  the  witnesses  their  former  depositions, 
and  inquiring  if  they  are  true,  and  if  they  have  any- 
thing to  add  thereto,  or  any  alterations  to  make 
therein ;  and  depositions  so  taken  will  be  ordered  to 
be  suppressed.  Attorney  General  v.  Nethercoai,  9 
Law  J.  Rep.  (h.s.)  Ch.  17  $  10  Sim.  81 1. 

After  evidence  had  been  taken  in  a  cause,  the  bill 
was  amended,  and  the  title  of  the  cause  became  thereby 
altered : — Held,  that  such  change  did  not  prevent 
the  evidence  being  used,  though  taken  in  a  cause 
differently  intituled.  Peloid  v.  Gilest  6  Law  J.  Rep. 
(v.6i)  Ch.  4. 

It  is  an  order  of  course  for  one  defendant  to  exa- 
mine a  co-defendant  as  to  matters  in  which  he  is  not 
interested,  as  well  after,  as  before  decree,  saving  just 
exceptions.  The  Court  gives  credit  to  the  allegation 
upon  which  the  order  is  founded,  that  the  defendant 
proposed  to  be  examined  is  not  interested ;  and  the 
question  whether  he  is  or  is  not  interested,  can  only 
be  raised  when  the  deposition  of  the  witness  is  ob- 
jected to.  Paris  v.  Hftgkes,  5  Law  J.  Rep.  (N.s.)  Ch. 
149 ;  1  K.  1. 

Although  it  is  directed  by  8  &  4  WilL  4,  c.  94,  s.  27, 
that  all  depositions  of  witnesses  examined  in  the 
Court  of  Chancery,  shall  be  taken  in  the  first  per- 
son, the  enactment  refers  only  to  depositions  taken 
before  the  examiners.  Dryden  v.  Frost,  8  Sim.  380. 

Liberty  was  given,  under  particular  circumstances, 
after  the  depositions  had  been  delivered  out  and  read 
by  the  parties,  to  exhibit  interrogatories,  to  prove  a 
draft  of  a  deed,  and  in  whose  possession  it  had  been, 
since  it  had  been  prepared,  to  the  present  time. 
Ruscoe  V.  Richards,  5  Law  J.  Rep.  (k.s.)  Ch.  208. 

Liberty  was  given,  after  publication  had  passed,  to* 
re-examine  a  witness  to  correct  a  mistake  in  his  de- 
positions as  to  the  numbers  of  certain  bank  notes. 
Anon,,  5  Law  J.  Rep.  (n.s.)  Ch.  299. 

(P)  Publication. 
[FHght  V.  Jones,  8  Dig.  Law  J.  445  ;  7  Sim.  256.] 

By  8  &  4  Will.  4,  c.  94,  it  is  directed,  that  all  ap- 
plications for  enlarging  publication,  &c.,  shall  be 
heard  and  determined  by  the  Master,  with  liberty  to 
either  party  to  appeal  to  the  Court  from  the  Master's 
order: — Held,  that  the  parties  may  apply  to  the 
Court,  where  the  Master,  on  such  an  application,  has 
made  no  order.  Boys  v.  Trapp,  7  Law  J.  Rep.  (n.s.) 
Ch.206;  9  Sim.  218. 

Although  a  party  may  obtain  an  order  as  of  course 
to  enlarge  publication,  upon  an  allegation  that  he 
has  witnesses  to  examine,  yet  if  the  opposite  party 
can  shew  that,  from  the  nature  of  the  suit,  the  party 
so  enlarging  publication  can  have  no  witnesses  to 
examine,  the  C(^rt  will  discharge  the  order,  as  being 
grounded  on  a  false  allegation.  Bnmt  v.  Wardell  or 
Wardle,  8  Law  J.  Rep.  (n.s.)  Ex.  £q.  64 ;  8  Y.  &  C. 
508. 

(Q)  Evidence  before  the  Master. 

A  witness,  who  had  been  examined  by  one  side 
before  tiie  hearing,  may  be  examined  by  the  other 
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•id«  after  tlMdecvee,  vDder  a  fcifevnice  to  the  Hasten 
without  a  special  ociler ;  and  a  motioii  to  8upf»ms  de- 
positions so  takes  was  refused,  with  costs.  Metford 
v./Vl»r#,7LawJ.  Rep.(ii.s.)Ch.44;  8Siiii.Ma 

The  re-examination  of  witnesses  before  the  Master, 
even  upon  points  not  preTioQaly  examined  into,  oui 
only  tdke  placv  under  an  order  made  upon  special 
application,  /mnwt.  TAmms,  8  Law  J.  Rep.  (nj.) 
Kx.£q.66t  5Y.&C.4W, 

The  Court  will  not  on  a  notion  as  of  course  grant 
an  order  for  re-examination  of  witnesses  before  the 
Master  upon  a  new  state  of  focta,  but  will  require 
speinal  grounds  to  be  stated,  supported  by  affidaTits, 
before  making  such  an  order.  Jmm*  t.  rbesMs,  8 
LawJ.Hep.(N.».)Kx.Kq.66:  2Y.&C,513L 

Witness  examined  geneffally  at  the  hearing  as  to 
the  fact  of  occupancy  and  perception  of  titheable 
matters,  ordered  to  be  examined  befote  the  Master, 
ai*  to  the  uarttiHilars  of  the  produce  of  the  form,  and 
the  quHHtitv  of  titheable  matters  taken.     Jfetfrn  ▼. 

A  w  Uiie«a  exaiuiiicd  as  an  exhibit  witness  for  the 
det'ciuUut  bcfort*  the  hearing,  and  examined  gene- 
rnlly  ah  a  witness  for  the  plaintiff  on  an  inquiry 
dirtotv'il  bvfojre  the  Master,  which  inquiry  was  dis- 
chnrgiHl  on  appeal,  may  be  examined  generally  on 
the  |mrt  t»i'  the  Uefeudants  on  a  new  inquiry  directed 
111  the  Mitino  eautie. 

Simile- in\  the  refVisal  of  the  Master  to  sanction 
\\w  exHiiilnatUm  of  a  witness,  an  application  to  the 
(*4Mirt  for  All  order  to  exainiue  the  witness,  is  the 
proper   eourso  to  determine  the  propriety  of  the 

rehi^inl. 

Ow^rro —whether  the  evidence  taken  before  the 
Mjiuler  miller  an  onlcr  for  an  inquiry,  which  was 
NithHiiqiieiitly  diHcharged,  can  be  used  as  evidence  on 
a  new  iiM|iiiry  dlreeteU  in  the  same  cause.  Mitford 
V,  /V/<^»«,  H  l.nw  J.  Urp.  (n.s.)  Ch.  251. 

Ill  oilier  to  re-examine  before  the  Master  a  wit- 
iiiihn  who  httM  hoen  oxaniined  in  the  cause,  a  party 
imiikI  ohtiiln  All  order  upon  motion  made  with  notice, 
Mini  the  iioiliHi  of  motion  must  state  the  names  of  the 
ivMoeioo'A  propoMed  to  bo  examined.     Jonetv.Tho- 

If  M  reCirtiiee  an  to  title  is  made  on  motion,  the 
MHnlir,  iiioler  Lord  Lyndhurst's  5 Ist  Order,  has  the 
>..iiMe  pdtvi  r  lo  exnmino  witnesses  as  he  would  have 
h'ld  if  flie  reference  had  been  made  by  decree. 
h'ouUmlln  V.  Tiikrtun,  8  Sim.  238. 

(11)  Conduct  of  Suit. 

ihutrnWy  i\wiikU\at  upWintiffm  Chancery,  before 
Im<  hii*M(o(<  «  proeeedingN  in  any  other  court,  respect- 
\hit  Hie  MMioe  iiinttfTN,  Nhould  obtain  the  permission 
nf  Mm'  (oorf  forihiit  purpose.  Wedderhumy.  Wed- 
th,  I'tfi'i,  0  I  J.W  J.  Itep.  (N.s.)  Ch.206  ;  2  Bea.  208. 

'|lfOOi/li  fhe  iiNM'U,  excepting  a  small  part  not 
^/.^U/'d,  wrre  NitUAtcd  in  Ireland,  where  another 
I  tnVWiif*'  f>u\i  for  the  Administration  of  the  same 
».^lf»h-,  WHK  helhK  Aellvely  prosecuted,  the  plaintiff, 
\i,  ,t  (,ihii}h,m'  Niiit  in  this  country,  is  bound  to  pro- 
/ 1  h(\  ^\lU  proper  diligence ;  and  not  having  done  so, 
fhh  //^odorf  of  llie  ewuiic  was  given  to  another  cre- 
fiUht  rtpplylng  Tor  lliu  same,  who  had  proved  his 
/)/  hi  nnnrr  Hie  di-eree.     Dritwell  v.  King,  8  Law  J. 

j  I.I  t  uiiAini  of  II  ereditors'  suit,  was  taken  out  of 
n,h  iMod*  lit  Hm<  plniiitil!"  on  the  ground  of  delay  and 


mismanagement,  in  regard  to  the  lales  of  real  estates, 
delay  in  die  payment  of  money  into  court,  and  the 
appropriation  by  the  plaintiff's  solicitor  of  rents  and 
profits  of  the  estates,  in  discharge  of  hiscosts.  Friee 
T.  i^srl*,  2  Y.&C.  628. 

I^  after  a  decree  in  a  crediton'  suit,  the  suit 
abates  by  the  death  or  hanknq»tcy  of  the  plaintii^ 
another  creditor  cannot  upon  petition,  withmit  filii^ 
a  supplemental  bill,  upon  leave  for  that  purpose, 
obtain  an  order  giving  to  him  the  conduct  of  ^e 
canse.     Natk  y.  Ward,  9  Law  J.  Rep.  (n.8.)  Ch.  765. 

It  is  not  a  sufficient  ground  for  depriving  a  pUda- 
tiff  of  the  conduct  of  a  creditors'  suit,  that  the  pro- 
ceedings op  to  the  decree  hare  been  conducted  by 
the  executor's  solicitor,  with  the  view  of  obtainiag 
an  injunction  against  a  creditor  proceeding  at  law. 
Bmkleu  T.  CrmmwHtek,  C.P.C.  125. 

A  party  carr^^g  on  a  suit  in  the  name  of  another, 
nnder  a  power  of  attorney,  is  bound  by  the  acts  of 
the  nominal  plaintiff,  so  far  as  not  to  be  able  to  have 
them  set  aside  by  petition  in  the  suit ;  but  he  must 
file  a  supplemental  bill;  and  that,  though  the  defen- 
dant knew  at  the  time  that  the  plaintiff  was  but 
nominaUy  so.  Pentland  v.  QHorrirngtam,  3  M.  &  Cr. 
249. 

(S)  Stating  Procsbdings. 

In  a  suit  by  two  creditors,  against  the  representa- 
tives of  their  debtor  and  difierent  sureties,  one  of 
those  sureties  having,  before  service  of  subpoena, 
tendered  the  amount  of  the  debt  for  which  he  was 
surety,  and  also  offered  to  pay  any  costs  that  were 
due  up  to  that  time,  which  was  refused ;  proceedings 
in  the  suit  were  stayed  against  him  on  payment  of 
the  amount  due  on  such  debt  Holden  v.  Kynagtm, 
9Law  J.  Rep.  (n.8.)  Ch.  198 ;  2 Bea.204. 

The  sale  of  a  house  suspended,  pending  an  appeal, 
on  payment  of  the  costs  of  the  application,  and  of 
the  advertisements,  &c  Wood  v.  Cox,  6  Law  J.  Rqn 
(n.s.)  Ch.  185. 

An  application  to  stay  proceedings  under  a  refer- 
ence to  the  Master,  till  the  result  of  an  appeal,  was  re- 
fused— but,  under  the  circumstances,  without  costs. 
CuddeuY.  Carherigkt,  9  Law  J.  Rep.  (n.s.)  £x.£q. 
41. 

A  decree  for  an  account  of  the  testator's  estate, 
and  for  payment  of  his  debts  and  legacies,  having 
been  made  in  the  Court  of  Chancery,  a  suit  brought 
in  the  Court  of  Exchequer  against  the  Kime  defen- 
dants for  a  like  purpose  by  a  legatee's  representative, 
will  be  stayed,  until  it  is  ascertained  whether  the 
plaintiff  can  avail  himself  of  the  decree  in  Chancery. 
Moore  v.  Prior,  6  Law  J.  Rep.  (n.b.)  Ex.  Eq.  74;  2 
Y.  &  C.  375. 

(T)  Ordebs  and  Decrees. 

[  Landers  v.  JUen,  3  Dig.  Law  J.  445 ;  6  Sim.  620 ; 
Fritby  v.  Stafford,  3  Dig.  Law  J.  444 ;  7  Sim.  365.] 

Where  two  parties  file  a  biU,  one  of  them  claiming 
an  interest  under  a  deed  of  gift,  and  also  nnder  a 
will,  the  other  claiming  an  interest  under  the  will 
only ;  and  it  is  held,  that  neither  of  the  parties 
takes  any  interest  under  the  will,  but  that  one  of 
them  has  established  an  interest  under  the  deed  of 
gift, — the  bill  must  be  dismissed,  but  without  costs; 
the  objection  of  want  of  interest  not  being  taken  by 
the  answer.  Cowley  v.  Cowley,  7  Law  J.  Rep.  (n.s.) 
Ch.259;  9  Sim.  299. 
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The  general  orders  are  not  imperatSve ;  bnt  tbe 
Court,  on  a  special  case  being  inside,  has  the  power 
oi  departing  from  the  strict  rule.  Daniel  v.  Fal' 
mouth,  5  Law  J.  Rep.  (n.8.)  Ch.  69. 

An  order  made  by  the  Vice  Chancellor,  thoogh 
an  order  of  course,  cannot  be  discharged  for  irre- 
gularity at  the  Rolls,  and  a  motion  for  that  purpose 
was  refused,  with  costs.  SMHey  ▼.  Ferrers,  6  Law  J. 
Rep.  (n.8.)  Ch.  200. 

A  court  of  equity  will  not  proceed  against  a  mar- 
ried woman,  CTcn  in  respect  of  her  separate  estate* 
so  as  to  make  a  personal  decree  against  her.  The 
decree  must  be  against  her  trustees  in  respect  of  her 
separate  estate.  Aylett  v.  AehUm,  5  Law  J.  Rep. 
(N.s.)Ch.71. 

The  Stat  11  Oco.  4.  &  1  WilL  4,  c  47,  haying 
abolished  the  demurrer  of  the  parol,  the  six  months 
hitherto  reserved  in  decrees  made  in  suits,  where  a 
defendant  has  been  an  infant,  will  no  longer  be 
given.  Powys  ▼.  Maauffield,  5  Law  J.  Rep.  (n.s.)  Ch. 
297 ;  6  Sim.  637. 

In  a  suit  for  the  establishment  and  administration 
of  the  trusts  of  a  will,  the  plaintiff  cannot,  as  to  part 
of  the  property  in  which  he  has  no  interest,  ask  for 
a  declaration  of  what  estate  a  defendant  takes  therein, 
under  the  limitation  of  the  will.  Heather  v.  Winder, 
5  Law  J.  Rep.  (n.s.)  Ch.  41. 

Where  a  caveat  had  not  been  actually  entered,  the 
Court  refused  to  vacate  the  inrolment  of  a  decree, 
on  the  ground,  that  a  party  had,  within  the  proper 
time,  given  instructions  to  his  six  clerk  to  enter  a 
caveat  against  such  inrolment ;  the  solicitor  of  the 
party,  and  not  the  six  clerk,  being  the  proper  per- 
son to  enter  a  caoeat,  Wardk  v.  Carter,  5  Law  J. 
Rep.  (N.8.)  Ch.  224 ;  1  M.  &  Cr.  283. 

It  was  directed  by  the  decree  in  1811,  that  if  a 
good  title  could  be  shewn,  the  Master  was  to  charge 
the  vendor  with  interest  on  the  purchase-money, 
and  the  purchaser  with  the  rents  from  the  time  of 
the  contract  (1800).  In  1836,  whilst  the  inquiries 
were  proceeding,  the  purahaser  presented  a  petition, 
alleging,  that  he  had  not  taken  possession  of  the 
property  unbl  1814,  and  that  the  vendor  had  re- 
mained in  possession  until  that  time,  and  praying 
that  in  taking  the  accounts  the  vendor  might  b« 
charged  with  the  rents  from  1800  to  1814; — Held, 
that  as  the  decree  could  not  be  reheard  after  twenty 
years,  no  variation  could  be  made  in  it  on  petition. 
Newton  v.  JFoodrow,  5  Law  J.  Rep.  (n.s.)  Ch.  380. 

A  party  filed  a  bill  to  set  aside  a  conveyance  of 
a  reversionary  property,  on  the  ground,  that  an  ab- 
solute conveyance  of  the  estate  was  fraudulently 
obtained  from  him,  instead  of  a  mortgage : — Held, 
that  he  could  not  at  the  hearing  affirm  that  it  was  a 
sale,  and  obtain  a  decree  to  set  it  aside,  on  the 
ground  of  its  being  a  sale  of  a  reversionary  interest 
at  an  under- value.  Spencer  v.  Sutcl\ffe,  5  Law  J. 
Rep.  (n.s.)  Ch.  113. 

Where  the  defendant  makes  default  by  not  ap- 
pearing at  the  hearing,  and  the  plaintiff  takes  such 
decree  as  he  can  abide  by,  it  is  not  regular  to  insert 
any  declaration  in  the  decree.  Jennhigt  v.  Simpton, 
6  Law  J.  Rep.  (n.s.)  Ch.  234 ;  1  K.  404. 

Though  a  person  uniting  in  himself  several  cha- 
racters, having  distinct  coi^cting  rights  in  the  sub- 
ject of  a  suit,  may  maintain  a  suit  as  sole  plaintifi; 
the  Court  will  not,  in  a  suit  so  constituted,  decide 
on  the  conflicting  rights  vested  in  the  plaintiff,  but 


by  the  decree  will  make  provision  for  the  protection 
of  the  defendants  from  any  prejudice  which  may 
arise  from  the  peculiar  constitution  of  the  suit. 
Blease  v.  Burgh,  9  Law  J.  Rep.  (n.8.)  Ch.  226 ;  2  Bea. 
221. 

As  to  the  form  of  a  decree  in  a  creditors'  suit  since 
the  act  rendering  real  estates  liable  for  simple  con- 
tract debts,  see  Daweon  v.  Dawson,  C.P.C.  476. 

Form  of  a  decree  in  a  suit  for  redemption  of  a  first 
mortgagee  (in  possession),  and  foreclosure  of  the 
mortgagor.    Scholt^ld  v.  Ingham,  C.P.C.  477. 

Where  the  bill  is  support^  by  only  one  witness, 
and  the  facts  affirmed  in  the  answer  are  not  less 
probable  than  those  affirmed  by  the  witness,  no  de- 
cree will  be  made;     Warren  v.  Taylor,  C.P.C.  174. 

A  decree  will  not  be  made  for  a  partial  adminis- 
tration of  real  estate  in  the  Court  of  Chancery. 

In  the  case  of  an  executor,  in  default  for  non- 
payment of  a  large  balance  found  due  from  him  to 
the  estate  of  his  testator,  the  decree  against  his 
estate  on  a  bill  of  revivor  and  supplement  to  the 
original  suit,  is  for  an  account  of  what  is  due  to  his 
creditors  generally,  with  a  direction  for  the  usual 
advertisements,  and  is  not  limited  to  the  particular 
debt  due  to  the  ori^al  testator's  estate,  and  the 
payment  thereof.  Cochrane  v.  Rohinmm,  7  Law  J. 
Rep.  (n.8.)  Ch.  266 ;  9SinL377. 

In  cases  in  which,  but  for  the  existence  of  a 
trust,  the  title  to  real  property  would  be  tried  at  law, 
and  a  party  would  consequently  have  repeated  op- 
portunities of  trying  it,  the  Court  of  Chancery  is 
unwilling  to  bind  the  rights  of  the  parties  by  a 
single  trial,  especially  when  it  appears  likely  Uiat 
more  light  will  be  thrown  upon  the  subject  by 
another  triaL 

A  second  trial  of  an  issue,  with  respgpct  to  a  copy- 
hold custom,  was  directed  in  a  case  in  which  the 
result  of  the  first  trial  would  have  gone  far  to  establish 
within  an  extensive  district  a  rule  of  inheritance,  of 
which  no  distinct  precedent  had  been  proved  in 
evidence.    Locke  v.  Coteman,  2  M.  &  Cr.  42. 

The  account  of  rents  given  against  a  purchaser 
for  value,  who,  after  being  in  possession,  is  evicted 
by  a  party  having  better  title,  ought  not  to  extend 
to  such  rents  as,  without  his  default  or  neglect, 
might  have  been  received,  if  no  special  case  of  fraud 
is  made  against  him. 

The  decree  for  such  an  account  ought  to  contain 
a  direction  for  just  allowances.  Howell  v.  Howellf 
2  M.  &  Cr.  478. 

In  a  creditors'  suit  against  executors  and  infant 
devisees,  a  decree  directing  accounts  of  the  personal 
estate  and  debts,  with  liberty  to  exhibit  interroga- 
tories, to  prove  the  will,  was  made  on  tlie  admission 
of  the  debts  by  the  executors.  Nash  v.  Benton, 
CP.C.  192. 

A  defendant  in  contempt,  against  whom  there  is  a 
decree  nisi,  is  not  entitled  to  an  order  for  setting 
down  the  cause  again,  unless  served  with  a  subpoena 
to  make  the  decree  absolute. 

An  order  for  setting  down  the  cause  again,  after  a 
decree  nisi,  is  too  late  if  obtained  after  the  time  men- 
tioned in  the  subpoena  to  shew  cause,  although 
served  before  any  order  pronounced  for  making  the 
decree  absolute.     Erpev.  iSmiM,  C.P.C.  110. 

The  Lord  Chancellor  has  no  jurisdiction  to  hear 
on  the  minutes,  a  decree  made  by  himself  as  Master 
of  the  Rolls.    Reecey,Beece,lU,8iCr,372. 
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A  residuary  legatee  filed  a  l>ill  against  the  per^ 
sonal  represeDtatives  of  a  testator  for  an  account 
and  payment  Before  decree  in  that  cause,  a  creditor 
of  the  testator  upon  a  bond,  in  respeot  of  which  no 
interest  had  been  paid,  or  acknowledgment  of  debt 
madefor  upwards  of  twenty  years,  filed  acreditors'  bill 
against  the  same  representatiTes;  and  the  defendants, 
by  their  answer  to  the  second  bill,  admitted  the  ex- 
istence of  the  bond  debt  Afterwards,  the  plaintiff 
in  the  first  cause,  obtained  the  common  decree  in  a 
residuary  legatee's  suit,  and  the  defendants  there- 
upon obtained  an  order  that  all  further  proceedings 
in  the  second  cause  might  be»  stayed.  The  Lord 
Chancellor,  on  appeal,  Sscharged  that  order,  and 
in  the  second  cause  made  the  common  decree  in  a 
creditors'  suit,  and  directed  the  report  to  be  made 
in  both  causes.    Budgen  v.  SagCf  8  M.  &  Cr.  688. 

Where  the  decree  or  order  in  the  original  suit 
contains  a  specific  direction,  as  that  the  defendant 
shall  pay  a  certain  sum  of  money,  that  direction 
eannot  be  carried  into  execution  in  the  revived  suit 
by  the  mere  order  to  revive,  but  a  decree  must  be  made 
in  the  revived  suit  for  that  purpose.  Harries  v. 
Joknsony  8  Y.  &  C.  588. 

Where  a  testator  directed  his  farming  business 
to  be  carried  on  by  his  executors  after  his  decease, 
and  they  accordingly  carried  on  the  same,  and  made 
numerous  payments  to  servants  for  wages,  and  ex- 
pended monies  in  the  purchase  of  live  stock,  seeds, 
and  other  agricultural  produce  for  the  use  of  the 
farm,  for  which  receipts  in  writinof  were  rarely 
given,  the  Court  directed  it  to  be  made  a  part  of  the 
decree,  that  as  regarded  any  evidence  of  such  pay- 
ments the  executors  were  to  be  at  liberty  to  apply 
to  the  Court,  and  the  Master  to  be  at  liberty  to  state 
circumstances  specially.  Skipwarth  v.  Skifworthf  9 
Law  J.  Rep.  (n.s.)  Ch.  182. 

Where  the  lease  of  a  charity  estate  is  decreed  to 
be  delivered  up,  and  the  lessee  is  a  bond  Jide  pur- 
ehaaer,  the  account  is  not  carried  back  against  him, 
beyond  the  time  of  filing  the  mformation  to  which 
be  is  a  party,  although  an  information  against  the 
ofiRcer  by  whom  the  lease  was  granted,  impeaching 
that  and  other  leases,  was  previously  filed.  Attorney 
General  v.  Harper ^  8  Law  J.  Rep.  (ii.s.)  Ch.  12. 

A  decree  was  made  with  liberty  to  supply  proofs. 
Shtdd  V.  Burkitt,  C.P.C.  478. 

An  order  of  the  Court  was  directed  to  be  marked 
mme  pro  tunc,  with  the  day  of  the  month  and  year  in 
which  it  was  left  to  be  entered.  Butke  v.  Beetham^ 
9  Law  J.  Rep.  (n.s.)  Ch.  54. 

An  order  obtained  ex  parte  is  a  nullity  till  service. 
BaUard  v.  Cat^,  7  Law  J.  Rep.  (n.6.)  Ch.  186 ;  3 
K.606. 

An  order  made  on  motion  for  a  reference  as  to 
title,  ought  to  contain  directions  for  the  production 
of  deeds,  ftc.  and  for  the  examination  of  parties  on 
oath.     WinterboUom  v.  Ingham,  9  Sim.  654^ 

An  order  by  consent,  if  in  conformity  with  the 
rules  of  the  court,  cannot  be  varied  except  by  con^ 
sent     Olynn  v.  Bell,  6  Law  J.  Rep.  (n.s.)  Ch.  20 1. 

Where  an  order  of  course  has  been  obtained,  for 
setting  down  a  cause  to  be  heard  in  a  branch  of  the 
Court  of  Chancery,  which  cause,  under  the  Orders 
of  1837,  ought  to  be  heard  in  another  branch  of  the 
court,  an  application  must  be  made  for  the  dis- 
charge of  that  order,  for  irregularity ;  and  the  other 
parties  are  not  to  proceed  without  reference  to  that 


order,  so  as  to  treat  it  as  a  nullity.     ffUkhu  v.  Ste- 
tens,  9  Law  J.  Rep.  (n.8.)  Ch.  299. 

An  order  to  pay  a  sum  of  money  to  a  particular 
person  by  a  day  stated,  is  irregular  unless  ft  b 
founded  on  a  previous  demand  duly  made,  and  a 
refusal  to  pay.    Re  Isaac,  8  M.  &  Cr.  819. 

In  a  suit  for  the  foreclosure  of  a  mortgage  of 
leasehold  premises  created  by  an  administrator  and 
next-of-kin,  an  order  was  made  on  motion  for  the 
mortgagee  to  assign  the  mortgaged  premises  to  the 
administrator,  upon  payment  of  principal,  interest, 
and  costs;  notwidistanding  that  some  of  the  per- 
sons interested  in  the  equity  of  redemption  were 
infants,  and  that  the  case  was  not  within  the  statute 
7  Geo.  2,  c.  20.  Orane  v.  MUchett,  9  Law  J.  Rep. 
(N.s.)Ch.l7L 

Previous  to  the  day  fixed  by  the  Master  for  pay- 
ment of  principal,  interest,  and  costs,  the  defendant 
applied  for  six  months  extension  of  the  time^  The 
Master  ordered,  that  on  the  defendant  paying  within 
one  month  the  interest  and  costs,  the  time  appointed 
should  be  extended  five  months,  but  in  default  of 
such  pa3rment  being  made,  the  defendant  was  to 
stand  foreclosed. 

The  extended  period  allowed  by  the  Court  for 
redemption,  is  not  six  months  as  of  course,  but  de- 
pends on  the  particular  circumstances  of  the  case. 
Effre  V.  Hanson,  9  Law  J.  Rep.  (ir.s.)  Ch.  802;  2 
Bea.  478. 

A  decree  was  made  against  A  B,  setting  aside,  as 
fhtudulent,  a  purchase  by  an  agent  from  his  prin- 
eipal,  and  a  re-conveyanee  and  the  usual  accounts 
of  rents  and  purchase-money  were  directed,  in 
which  an  allowance  was  to  be  made  for  substantial 
repairs  and  lasting  improvements.  A  B  sold  and 
conveyed  part  of  the  property  pendente  liie,  and  died 
before  the  accounts  were  completed.  A  supple- 
mental bill  was  filed  against  the  purchasers  and  the 
heir  and  personal  representatives  of  A  B.  The  hiH 
charged  that  the  purchasers,  in  case  of  eviction, 
claimed  compensation  out  of  the  estate  of  A  B. 
The  conveyances  pendente  Ute  being  set  aade, — 
Held,  that  the  purchasers  were  entitled  in  this  suit 
as  against  their  eo»defendants,  the  personal  repre- 
sentatives  of  A  B,  to  an  order  for  the  repayment  of 
their  purchase-money,  and  were  entitled  as  against 
the  plaintiff  to  an  allowance  for  substantial  repairs 
and  lasting  improvements,  but  that  no  greater  relief 
could  be  given  them  in  this  suit  Trevelyan  v. 
White,  1  Bea.  588. 

Where  the  plaintiff  failed  in  proving  at  the  hear- 
ing a  fact  which  was  the  foundation  of  his  title,  a 
direction  for  an  inquiry  by  the  Master  was  refused, 
and  the  bill  dismissed,  with  liberty  to  file  a  new  one. 
Hoideny.  Heam,  8  Law  J.  Rep.  (n.a.)  Ch.  260;  1 
Bea.  445. 

A  question  being  raised  whether  a  certain  hou^e 
passed  by  a  will,  and  the  Vice  Chancellor  having 
decided  that  it  did  not,  the  Lord  Chancellor,  on 
appeal,  being  of  opinion  that  the  question  depended 
chiefly  on  the  admis«biltty  and  weifl^t  of  certain 
evidence  offered  to  explain  the  will,  directed  an 
ejectment  to  be  brought  by  the  heir,  and,  on  a  ver- 
dict being  found  for  the  devisee,  decreed  in  con- 
formity with  it     Newton  v.  Lvcas,  1  M.  &  Cr.  391. 

The  several  parties  to  a  cause,  which  had  been 
heard  by  the  Lord  Chancellor  when  Master  of  tiie 
RoUs,  consented  to  his  Lordship  delivering  judg- 
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Bient  when  Lord  Chancellor,  except  one  defendant* 
who  did  not  appear  at  the  hearing.  The  plaintiff 
having  proceeded  to  take  the  hill  pro  co^feuo  against 
such  defendant: — Held,  that  he  could  not  ohject  to 
the  decree,  on  the  ground  of  hia  not  having  joined 
in  the  consent  Moore  v.  Frowd,  7  Law  J.  Rep.  (M.a.) 
Ch.  US;  2K.2i2. 

By  a  marriage  settlement,  leasehold  property  waa 
conyeved  to  truatces  to  the  use  of  J  O  for  life,  and 
after  hia  death  to  pay  100^  a  year,  by  way  of  join- 
ture, to  his  wife  for  life,  and  subject  thereto  to  the 
use  of  the  heirs  male  of  their  bodies,  with  liberty 
for  J  O  to  raise  by  deed,  mortgage,  or  other  writing* 
l,000£i  to  be  applied  to  any  purpose  he  should  please* 
but  not  to  be  raised  by  sale  of  property.  J  O 
mortgaged  his  interest  in  the  leasehold  propertyi 
and  the  1,000/L  for  securing  a  debt,  and  became 
bankrupL  The  bankrupt's  interest  therein  being 
sold,  upon  the  death  of  the  bankrupt  the  purchaser 
filed  a  bill  against  the  quasi  tenant  in  tail,  the 
widow  of  the  bankrupt,  and  the  surviving  trustee  of 
the  settlement,  in  whom  the  legal  estate  waa  vested, 
for  the  purpose  of  raising  the  sum  of  1,000^  by 
sale  of  the  leasehold  property: — Held,  that  an 
inquiry,  directed  upon  the  hearing  of  the  cause,  aa 
to  what  was  the  annual  value  of  the  property,  and 
the  value  of  the  life  interest  of  Uie  bankrupt  therein* 
at  the  time  of  the  sale,  wsa  an  immaterial  inquiry* 
and  had  no  reference  to  what  was  to  be  adjudicated 
upon  between  the  partiea  to  the  cause.  Simpum  v. 
(ySullwan,  1  West,  337. 

In  a  suit  by  A,  claiming  the  benefit  of  a  purchase 
of  his  own  leasehold  estates,  under  an  execution  by 
C,  his  attorney,  whom  he  alleged  to  be  a  trustee  for 
him : — Held,  that  a  decree,  by  which  the  bill  waa 
difunissed  upon  C's  undertaking  to  release  A  from 
all  demands;  and  a  second  decree,  bv  which  the 
former  was  varied,  and  an  issue  directed  to  ascertain 
the  value  of  A's  interest  in  the  lands  at  the  time  of 
the  sale,  were  both  erroneous.  Secondly*  that  an  in- 
quiry as  to  such  value  was  immaterial.  And  that  the 
material  question  being,  whether  C  waa  acting  on 
behalf  of  A,  in  bidding  for  and  purchasing  his  pro- 
perty, C  might  take  an  issue  to  try  that  question ; 
put  if  he  declined,  he  should  be  declared  a  trustee 
for  A    Autiin  v.  Chamhtn,  6  C.  &  F.  1. 

Upon  a  bill  filed  to  obtun  the  benefit  of  a  covenant 
for  tne  perpetual  renewal  of  a  lease,  alleged  to  be 
contained  in  a  lease  granted  in  1672,  the  lease  itself 
being  destroyed,  the  plaintlfiit  referred  to  the  recitals 
in  a  subsequent  lease,  aa  containing  evidence  of  the 
covenant,  and  prayed  that  such  covenant  may  be 
decreed  to  have  been  a  covenant  for  perpetual  re« 
newal,  but  made  no  other  caae  by  that  bill,  the 
covenant  so  recited  in  the  subsequent  lease,  not 
being  a  covenant  for  perpetual  renewal: — Held* 
that  two  issues,  first,  wnetner,  at  the  time  of  the 
execution  of  the  original  lease,  it  waa  agreed  that 
the  lessor  should  giant  to  the  lessee  a  lease  for  Uvea 
renewable  for  ever,  of  the  premises  mentioned  in 
the  lease ;  second,  whether,  mdependent  of  the  me- 
morandum or  indorsement  made  upon  the  lease* 
there  was  contained  in  the  lease  any  clause,  cove- 
nant, or  agreement  relating  to  the  lease ;  were  not 
consistent  with  the  case  made  by  the  bill.  The 
decree  was  reversed)  and  the  original  bill  dismissed* 
with  costs.    Smiik  v.  Nangk,  1  West,  184. 

A  decree  waa  inrolled  after  a  petition  of  appeal 


had  been  presented*  and  the  appeal  set  down,  but 
before  notice  of  the  appeal  had  been  served  on  the 
party  who  inrolled  the  decree: — Held,  that  the 
inrofment  was  regular.  Deorman  v.  W^cke,  9  Law 
J.  Rep.  (n.s.)  Ch.  76. 

The  Court  will  not  vacate  the  inrolment  of  a 
decree,  because  it  was  obtained  with  extraordinary 
hasteu    Hughes  v.  Garner,  2  Y.  &  C.  328. 

A  decree  of  foreclosure  sgainst  an  infant,  must 
five  the  infant  a  day  to  shew  cause  against  the 
decree  after  he  attains  twenty-one,  notwithstanding 
the  provisions  of  the  act  1 1  Oea  4.  &  1  WilL  4, 
c  47,  ss.  10, 1 1.    Price  v.  Carver,  3  M.  &  Cr.  1 57. 

Though  it  is  the  duty  of  the  purchaser  of  an  heir's 
expectancy  to  make  out  that  he  gave  a  fair  price 
for  it,  an  inquiry  on  this  point  maybe  directed  at 
the  hearing.    Jidborough  v.  Trffe,  I  West,  22 1 . 

Though  the  Court  of  Chancery  cannot  review  or 
correct  a  decree  of  the  Court  of  Exchequer,  yet 
where  such  decree  has  been  obtained  coUusively 
and  fraudulently,  a  party  whose  interests  are  affected 
by  it,  may  raise  in  the  Court  of  Chancery  either  aa 
actor  or  defender,  a  question  as  to  its  validity. 
Bandon(Earl)Y,Beeher,ZC,  &FA79i  9Bli.N.B.632. 

A  fileid  her  bill  for  payment  of  a  particular  legacy 
given  her  by  the  will  of  B,  and  also  for  payment  to 
her  as  one  of  the  next-of-kin  of  B,  of  one-third 
part  of  B's  residuary  personal  estate,  against  the 
three  executors  of  B,  and  the  husbanda  of  two  of 
them,  who  were  married  women,  and  who  were  two 
of  B's  next-of-kin.  The  defendants,  by  their  answer* 
disputed  the  legitimacy  of  A,  although  she  was 
described  in  the  testator's  will  as  his  granddaughter. 
On  a  reference  directed  A*s  legitimacy  was  proved. 
A,  by  her  bill,  did  not  specifically  pray  for  paprment 
of  interest  on  her  share  of  the  testator's  residuary 
estate,  nor  did  she  ask  for  any  inquiry  as  to  the 
interest  due  to  her  thereon,  until  after  two  separate 
references  had  been  directed  to  the  Master: — Held* 
that  the  plaintiff  was  entitled  to  have  her  costs* 
relating  to  the  inquiry  into  her  legitimacy,  paid 
personally  by  the  defendants;  that  she  was  net 
•ntitied,  on  the  cause  coming  on  for  the  third  time, 
to  any  inquiry  as  to  the  amount  of  interest  due  to 
her  on  her  shue  of  the  residuary  personal  estate* 
u)d  that  there  oould  be  no  contribution  as  between 
co-defendants,  with  respect  to  the  receipts  by  them 
<^f  tiie  testator's  estate;  the  same  being  matter 
proper  for  a  distinct  suit  Green  v.  ChaUenor,  9  Law 
J,  Rep.  (N.B.)  Ch.  183. 

Stock  vested  in  trustees  upon  specified  tmttswaa 
alleged  by  the  bill  to  have  been  in  part  sold  out  by 
one  trustee,  to  pay  a  claim  distinct  from  the  trust:— 
Held,  that  plamtiff  was  entitied  to  an  inquiry,  al- 
though  there  was  no  prayer  for  inquiry*  it  having 
been  stated  by  the  trustee  in  hia  answer,  that  the 
stock  so  applied  had,  by  mistake*  been  included  in 
the  settlement,  altiunigh  he  waa  a  party  to  the  settle- 
ment Jngell  V.  Dawson,  8  Xiaw  J.  Rep.  (m.8.)  Ex. 
£q.50;  8Y.&C.308. 

The  Court  will  not,  by  an  interloouttny  order 
before  the  hearing,  charge  a  party,  who  ia  in  posaes- 
aion  of  an  estate,  and  who  has  been  ordered  to  pay 
an  occupation  rent  to  the  receiver,  with  the  amount 
of  such  rent  for  any  period  anteceident  to  the  date  of 
the  order  for  fixing  the  rent  and  appointing  the 
receiver.  Lioyd  v.  Mason,  2  M.  &  Cr.  4>87. 
.  Where  the  party  cannot  obtain  the  rights  to  which 
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the  Court  has  declared  him  entitled,  without  ante- 
dating a  deed  which  the  Court  orders  to  he  executed, 
the  Court  will  order  such  deed  to  he  dated  at  the 
time  at  which  it  ought  to  have  heen  executed. 
Mutidy  V.  Jolliffe^  9  Law  J.  Rep.  (n.s.)  Ch.  9/). 

Where  the  plainUfT  states  circumstances  which 
are  not  denied,  shewing  him  to  he  entitled  to  an 
equitahle  copyright  in  a  work,  the  Court,  in  directing 
an  action  to  he  brought  by  him,  to  determine  the 
question  of  piracy,  wOl  direct  the  defendant,  for  the 
purposes  of  the  action,  to  admit  a  legal  copyright  in 
the  plaintiff 

BLemark  on  Saunders  v.  Smith,  (7  Law  J.  Rep.  (n.s.) 
Ch.  227 ;  8  M.  &  Cr.  7 1 1).  Sweet  v.  Shaw,  8  Law  J. 
Rep.  (n.s.)  Ch.  210. 

A  tenant  for  life,  with  remainder  to  A,  B,  and  C, 
as  tenants  in  common  in  fee,  granted  a  lease  of  the 
estate  to  D  for  twenty-one  years,  which  lease  was 
confirmed  by  A  and  C : — Held,  that  the  lease  was 
^od  as  against  them,  and  that  B  could  not  impeach 
It  in  a  suit  for  partition,  in  which  they  were  co- 
plaintiffs  with  lum.  Story  v.  Johnson,  2  Y.  &  C. 
586. 

If  in  a  suit  for  an  accoimt  by  several  plaintiffs,  it 
appears  that  some  of  them  are  bound  by  a  settled 
account,  the  accounts  can  only  be  directed  on  the 
footing  of  such  settled  account 

Where  it  clearly  appears  upon  the  pleadings,  that 
justice  can  be  done  to  all  parties,  uie  Court  will 
make  a  decree  at  the  hearing,  notwithstanding  there 
is  a  misjoinder  of  plaintiffs. 

Where  a  party  who  might  be  entitled  to  sustain  a 
bill  as  sole  plainti^  seeks  relief  for  himself  and 
others,  co-plaintiffs,  alleging  that  those  others  have 
been  defrauded,  and  he  seeks  relief  for  them  and 
himself,  not  upon  the  grounds  upon  which  he  him- 
self might  be  entitled  to  relief,  but  upon  grounds 
which  are  advanced  by  them  and  him  in  evidence, 
which  appear  to  be  insufficient,  such  party  is  not 
entitled  to  ask  for  more  than  what  his  co-plaintifi 
are  entitled  to.  Lambert  v.  Hutchinson,  8  Law  J.  Rep. 
(n.s.)  Ch.  196;  1  Bea.  277. 

At  the  hearing,  on  further  directions,  and  on  a 
supplemental  suit,  the  plaintiffs  were  held  bound  by 
the  terms  of  a  decree  taken  by  consent  in  the  original 
suit,  and  were  refused  relief  inconsistent  with  it, 
notwithstanding  a  change  of  circumstances.  Rome 
V.  Young,  9  Law  J.  Rep.  (n.3.)  Ex.  Eq.  41 ;  8  Y.  &  C. 
199. 

In  a  decree  for  the  sale  of  real  estate,  of  which  an 
equitable  mortgage  had  been  made,  and  which  had 
since  devolved  on  the  infant  heir-at-law  of  the  mort- 
gagor : — Held,  that  a  day  was  not  to  be  reserved  for 
the  defendant  to  shew  cause  against  the  decree,  on 
his  attaining  his  majority.  Scholefield  v.  Heajkld, 
7  Law  J.  Rep.  (n.8.)  Ch.  4 ;  8  Sim.  470. 

Form  of  a  decree  against  a  trustee  purchasing  the 
trust  estate  at  an  alleged  undervalue,  and  ms^ng 
permanent  improvements  thereon.  Williamson  v. 
iS'ea^er,  8  Y.&C.  717. 

If  at  the  hearing  in  a  suit  by  the  eettuit  que  trust 
against  the  trustees,  the  common  accounts  only  were 
directed,  without  any  inquiry  as  to  the  de&uU  or 
neglect  of  the  executors  and  trustees  in  not  possess- 
ing themselves  of  the  testator's  estate: — Held,  on 
the  cause  coming  on  for  further  directions,  that  such 
an  inquiry  could  not  then  be  directed,  though  a  case 
for  such  a  direction  was  stated  by  the  bill,  and  ap- 


rared  on  the  report  Oariand  v.  LiUlewocd,  8  Law 
Rep.  (n.s.)  Ch.  869 ;  1  Bea. 527. 

Where  a  corporation  has  been  guilty  of  a  breach 
of  trust,  the  Court  will  not  speodfically  charge  the 
loss  upon  the  general  corporate  property,  but  will 
leave  die  plaint  to  enforce  his  remedy  by  the  usual 
process,  and  will  therefore  not  direct  an  inquiry  into 
the  property  of  the  corporation,  or  the  production 
of  the  deeds  and  papers  relating  to  the  property,  no 
lien  existing.  Attorney  Genered  v.  East  Retford,  8 
Law  J.  Rep.  (n.s.)  Ch.  49 ;  8  M.  &  Cr.  484^ 

Practiced  difficulties  in  working  out  a  decree 
directing  an  account  of  ^e  profits  made  by  the 
piratical  use  of  an  invention,  to  which  the  plaintiff 
had  an  exclusive  right  Crosley  v.  Derby  Gas  Light 
Company,  8  M.  &  Cr.  428. 

(U)  Accounts. 

Under  the  5th  Order  of  9tli  of  May  1889,  pre- 
liminary accounts  may  be  taken  before  the  cause  b 
set  down.     Strother  v.  Button,  10  Sim.  288. 

The  plaintiff,  being  entitled  to  one- third  of  a  resi- 
due, filed  a  bill  against  the  defendants,  the  execu- 
trixes, who  were  entitled  to  the  other  two-thirds,  for 
the  usual  accounts.  The  defendant's  answer  stated 
that  the  plaintiff  had  informed  the  defendants  that 
she  (the  plaintiff)  had  possessed  herself  of  part  of 
the  assets : — Held,  that  this  suggestion  (which  was 
not  proved)  did  not  entitle  the  defendants  to  a  cross 
account  against  the  plaintiff  Davies  v.  Peers,  5  Law 
J.  Rep.  (n.s.)  Ch.  123. 

Accounts  between  co-defendants  are  directed  in 
those  instances  only  in  which  a  case  is  made  oot 
between  them  on  the  pleadings,  and  is  supported  by 
evidence. 

Where  a  cause  had  been  set  down  on  bill  and 
answer,  accounts  between  co-defendants  were  re- 
fused.   Eceleston  v.  Skelmersdak,  1  Bea.  396. 

Where  accounts  are  referred  to  an  arbitrator,  with 
a  special  agreement  as  to  the  mode  in  which  they 
are  to  be  taken,  and  afterwards,  upon  the  failure  of 
the  arbitration,  the  same  accounts  are  referred  to  the 
Master,  he  will  be  directed  to  take  than  in  the  ordi- 
nary way,  and  not  according  to  the  special  agree- 
ment Therefore,  where  under  such  circumstances 
it  was  one  of  the  terms  of  the  agreement,  that  do 
advantage  should  be  taken  of  the  Statute  of  Limita- 
tions : — Held,  that  the  Master  was  not  to  be  ruled 
by  that  stipulation.  Cheslyn  v.  Dalby,  2  Y.  &  C.  170. 

By  the  decree  it  was  directed  that  the  Master 
should  ascertain  what  balances  the  defendant  had  in 
his  hands  unapplied  at  the  end  of  twelve  months 
from  the  testator's  death,  and  also  what  balances 
at  the  end  of  each  year  since  that  time ;  and  it  was 
ordered,  that  the  Master  should  compute  interest  at 
the  rate  of  5L  per  cent  per  annum  on  the  balances 
in  the  defendant's  hands  at  the  end  of  each  year; 
and  the  Master,  in  taking  the  accounts,  was  to  make 
annual  rests  i  and  it  was  ordered  that  the  defen- 
dant be  charged  with  interest  after  the  rate  and  in 
manner  aforesaid  upon  such  balances : — Held,  that 
the  Master  was  right  in  not  charging  the  defendant 
with  compound  interest 

Where  compound  interest  is  intended  to  be  charged 
against  a  party,  a  specific  direction  ought  to  be  given ; 
and  where  such  specific  direction  is  wanting,  or  is 
not  a  necessary  inference  firom  the  other  specific 
directions  given,  the  Master  ought  not  to  chaige 
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compound  Interest,  or  to  do  that  which  is  equivalent 
to  charging  compound  interest.  Jleighington  v. 
GrofUt  9  Law  J.  Hep.  (n.8.)  Ch.  142 — (since  over- 
ruled hy  the  Lord  Chancellor). 

A  reference  to  the  Master  of  preliminary  accounts 
and  inquiries,  which  will  be  necessary  before  the 
questions  in  the  cause  can  be  determined,  may  in 
certain  cases  be  made  after  appearance  on  motion 
upon  notice.  5th  Order  of  9th  May  1839,  8  Law  J. 
Rep.  (n.s.)  Ch.  27S ;  1  Bea.  XI.;  and  5th  Order  of 
11th  June  1839, 8  Law  J.  Rep.  (n.s.)  £q.  Ex.  71 ;  S 
Y.&C.ii. 

The  5th  Order  of  9th  May  1839,  does  not  apply 
to  accounts  or  inquiries  which  the  defendant  denies 
that  the  plaintiff  is  entitled  to,  where  there  is  any 
question  whetlier  they  would  be  ultimately  ordered. 
Lee  V.  ShaWf  9  Law  J.  Rep.  (n.3.}  Ch.  39. 

The  order  to  take  an  account  with  rests,  is  always 
a  matter  entirely  discretionary  with  the  Court,  on  a 
consideration  of  the  circumstances.  Where  A  held 
iunds,  part  of  the  estate  of  B,  but  held  them  as 
security  to  cover  liabilities  into  which  he  had  entered 
on  account  of  B,  the  estate  itself  being  otherwise 
clearly  answerable  for  such  liabilities,  and  where 
the  creditors  of  B  had  not  required  him  to  invest 
the  balance  which  might  probably  exist  after  his 
liabilities  had  been  indemnified : — Held,  that,  in  the 
absence  of  any  positive  stipulation,  he  was  not,  on 
the  final  settlement  of  accounts  with  the  creditors, 
bound  to  pay  a  larger  interest  than  5  per  cent  on 
the  money  he  had  so  retained,  and  the  account  was 
not  to  be  taken  with  rests. 

Under  such  circumstances,  if  the  fund  had  been 
paid  into  court,  it  would  have  realized  4  per  cent 
with  yearly  or  half-yearly  rests,  which  being  equal 
to  5  per  cent  without  rests,  A  was  held  liable  to  that 
interest,  on  the  equitable  principle  of  putting  the 
creditors  in  the  same  situation  as  if  he  had  paid 
the  fund  into  court  in  the  ordinary  manner. 

Where  a  party  holding  the  controul  over  an 
estate,  and  a  power  of  selling  it  to  secure  the  repay- 
ment of  liabilities  he  had  incurred  on  account  of 
the  owner,  received  the  rents,  sold  the  estate,  and 
then  received  the  purchase-money  (for  which,  while 
he  retained  it,  he  was  held  liable  to  interest),  he  was 
not  on  account  of  the  acts  thus  done  by  him  en- 
titled, without  any  previous  stipulation,  to  claim 
commission  for  the  trouble  he  had  had  in  the  mat- 
ter.    Omrt  V.  RobartSf  6  C.  &  F.  65. 

(V)  Refebences. 

(a)  In  general,  and  Proceedings* 

Remembrancer's  hours  and  ofiice  hours  fixed  by 
the  2nd  Order  of  6th  June  1837,  2  Y.  &  C.  1. 

A  suit  being  instituted  by  a  husband'  for  a  legacy, 
payable  to  his  wife,  amounting  to  about  840/.,  the 
wife,  by  her  answer  and  by  a  cross  bill,  alleged  ill 
usage  and  desertion  of  herself  and  children  by  her 
husband.  At  the  hearing,  the  husband  proposed  to 
take  2002.  absolutely,  to  pay  the  costs  out  of  the 
fund,  and  give  up  all  right  to  the  remainder  to  the 
wife  and  her  children.  The  Court,  considering  that 
it  would  be  for  the  benefit  of  the  wife  and  children, 
made  the  order  without  a  reference,  although  the 
defendant's  counsel  were  instructed  not  to  consent 
to  it  Dante  v.  Cook  or  CooM  v.  Davie f  5  Law  J.  Rep. 
(N.8.)  Ch.  203. 

Digest,  1835—1840. 


On  a  decree  by  the  Court  of  Exchequer  for  an 
account,  where  the  Crown  was  a  party, — Held,  that 
the  reference  must  be  to  the  Masters  of  the  Court, 
and  not  to  the  Queen's  Remembrancer. 

Questions  of  equity,  though  arising  out  of  mat- 
ters of  revenue,  are  properly  determinable  on  the 
equity  side  of  the  Exchequer.  Rogers  v.  Maule,  7 
Law  J.  Rep.  (n.s.)  Ex.  Eq.  76 ;  3  Y.  &  C.  74. 

A  Master  having  found  a  certain  sum  due  from 
certain  parties,  those  parties  took  two  exceptions  to 
the  Master's  report,  by  the  first  of  which  they  sub- 
mitted, that  the  Master  ought  not  to  have  so  found 
and  certified  as  he  had  found  and  certified,  and  by 
the  other  of  which  they  submitted,  that  he  ought 
either  to  have  found  nothing  due  from  them,  or  that 
a  certain  sum  and  no  more  was  due  from  them ;  and 
they  at  the  same  time  presented  a  petition,  praying 
a  reference  back  to  the  Master  to  review  his  report, 
with  certain  directions  as  to  particular  items  of  ac- 
count The  Vice  Chancellor  made  one  order  on  the 
petition  and  the  exceptions,  by  which  he  merely 
allowed  the  exceptions,  and  referred  it  back  to  the 
Master  to  review  his  report : — Held,  that  under  tliis 
order,  tlie  only  inquiry  which  the  Master  could  make 
was,  whether  an3rthing,  or  a  sum  not  exceeding  the 
sum  mentioned  in  the  second  exception,  was  due. 
Twyfordv.  Trail,  3  M.  &  Cr.  645. 

In  cases  where  the  Court  requires  that  the  Master 
should  ascertain,  whether  the  parties  constituting  a 
class  and  interested  in  the  suit,  are  before  the  Court, 
the  Master  of  the  Rolls  suggested  that  such  inquiry 
might  conveniently  be  made  immediately  after  the 
bill  had  been  filed,  to  save  the  delay  and  expense  of 
the  cause  standing  over  at  the  hearing.  Laroche  v. 
Davidf  6  Law  J.  Rep.  (n.s.)  Ch.  156. 

Under  the  usual  decree,  in  a  creditors'  suit,  the 
Master  has  no  jurisdiction  to  enter  a  claim  founded 
on  an  alleged  breach  of  trust  committed  by  the  tes- 
tator, by  investing  the  trust  funds  on  improper  secu- 
rities. Coeterton  v.  Costerton,  and  Clarke  v.  Winn,  7 
Law  J.  Rep.  (n.s.)  Ch.  302. 

On  a  reference  to  the  Master  to  inquire,  whether 
certain  expenditure  not  autliorized  by  the  will  had 
been  properly  made,  he  is  to  consider  the  case  with- 
out reference  to  the  question  of  authority.  Umblehy 
v.irir*,C.P.C.254. 

On  motion  for  the  usual  order  of  reference  as  to 
title,  it  being  objected  that  the  answer  stated  that  a 
good  title  could  not  be  made,  and  that  a  question  of 
costs  would  arise  on  the  point  of  notice  of  no  title 
before  filing  the  bill,  the  Court  ordered  the  usual 
reference  to  the  Master,  and  directed,  that  if  a  good 
title  could  not  be  made,  the  Master  should  state  when 
it  was  first  shewn  that  a  good  title  could  not  be  made, 
with  liberty  to  state  spccijil  circumstances  as  to  the 
time  when  it  was  first  shewn  that  a  good  title  could 
or  could  not  be  made  to  the  estate  contracted  to  be 
sold.  Martin  v.  Jardine,7  Lslyt  J.  Rep.  (n.s.)  Ch.  250. 

(6)  Impertinence  and  Scandal, 

An  exception  for  impertinence  must  be  supported 
in  totOj  or  will  fail  altogether.  Tench  v.  Cheese,  1  Bea. 
571. 

Practice  of  the  Exchequer  settled  by  the  9th  of 
the  Orders  of  the  1 1th  of  June  1839.  8  Law  J.  Rep. 
(N.s.)  Ex.  Eq.  71;  3Y.  &C.iii. 

The  decision  of  the  Master  with  respect  to  ques- 
tions of  impertinence,  in  any  state  of  facts,  affidavit, 

3T 
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or  other  proceeding  before  him,  is  not  final ;  and  the 
Master,  if  required,  is  bound  to  issue  his  certificate 
of  such  decision,  in  order  that  the  same  may  be  made 
the  subject  of  exception.  Phipps  ▼.  Henderstmf  9  Law 
J.Rep.(N.8.)Ch.251. 

Exceptions  for  scandal  and  impertinence  taken  on 
summary  proceedings  upon  petition  should,  where 
there  is  no  clerk  in  court,  be  served  on  the  solicitor. 
Re  Gamall,  1  Bea.  226. 

Defendant  filed  an  affidavit  in  support  of  a  motion ; 
the  plaintiff  filed  an  affidavit  in  opposition,  which 
the  defendant  referred  for  impertinence,  and  then 
filed  further  affidavits  in  support  of  his  motion,  but 
not  in  reply  tOy  or  in  any  manner  noticing  any  of  the 
passages  in  the  plaintiff's  affidavit  which  were  alleged 
to  be  impertinent:  — Held,  that  the  reference  was  not 
waived.  Bichford  v.  SkeweSf  8  Sim.  206. 

A  defendant,  after  having  appeared  to  an  amended 
bill,  obtained  an  order  for  the  delivery  out  of  court 
of  his  papers,  to  enable  him  to  prepare  his  answer, 
and  after  the  time  for  answering  had  expired  applied 
to  the  plaintiff  for  names  of  commissioners  to  join 
in  taking  his  answer: — Held,  that  he  could  not 
afterwards  refer  the  bill  for  impertinence.  Beavany. 
Waterhouse,  8  Law  J.  Rep.  (n.b.)  Ch.  S70 ;  2  Bea.  58. 

Where  the  Master  certifies,  in  form,  that  the  plead- 
ing referred  is  impertinent  in  all  the  points  excepted 
to,  and  the  exception  to  his  report  is,  that  he  ought 
not  so  to  have  certified  in  all  such  points ;  and  it 
appears  that  it  is  impertinent  as  to  some  of  the 
exceptions  only,  the  Court  will  allow  the  general 
exception  to  the  report  only  so  far  as  relates  to  the 
exceptions  which  ought  not  to  have  been  allowed  by 
the  Master.  Wood*  v.  fVoods,  8  Law  J.  Rep.  (n.8.)  CfaL 
SOS;   10  Sim.  197. 

A  warrant  for  the  Master  to  examine  into  the 
impertinence  of  an  examination  will  not  be  dis- 
charged in  consequence  of  a  contemporaneous  war- 
rant being  taken  out  for  the  Master  to  examine  into 
the  insufficiency  of  the  same  examination.  Rowley 
V.  JdamSf  6  Law  J.  Rep.  (n.b.)  Ch.  24 ;  8  Sim.  205. 

(c)  Report 

I  Af organ  v.  Evans^  8  Dig.  Law  J.  447 ;  3  C.  &  F. 
159.  Drever  v.  Maudeiley,  3  Dig.  Law  J.  44? ;  7  Sim. 
240.] 

Objections  to  the  Master's  report  on  taxation 
of  costs,  are  properly  taken  by  petition.  Russell  v. 
Buchannan,  7  Law  J.  Rep.  (n.b.)  Ch.  210 ;  9  Sim.  167. 

SemblCf  under  the  12th  of  the  General  Orders  of 
1828,  the  Master  has  only  authority  once  to  enlarge 
the  time  for  making  his  report ;  but  where  the  Master 
grants  several  certificates  for  enlarging  the  time  for 
making  his  report,  and  the  defendant,  either  by  ac- 
quiescence or  by  omission  to  object,  permits  the 
other  party  to  proceed  as  if  he  did  acquiesce,  the  de- 
fendant comes  too  late  to  the  Court  for  relief  against 
such  certificates,  if  he  do  not  come  at  the  first  oppor- 
tunity to  complain  of  the  alleged  irregularity.  Where 
the  defendant  had  acquiesced  for  a  month  in  the 
proceedings  before  the  Master,  under  the  12th  Gen- 
eral Order  of  1828,  the  Qourt  refused  to  discharge 
the  certificates  of  the  Master  for  further  time  to  con- 
sider the  exceptions  referred  to  him.  Davis  v.  Frank- 
««,  9  Law  J.  Rep.  (n.s.)  Ch.  139 ;  2  Bea.  369. 

Under  an  order  to  examine  the  parties  to  a  suit 
in  this  court,  it  is  necessary  that  tJie  certificate  of 
tlie  insufficiency  of  an  examination  put  in  before  him 


by  one  of  the  parties,  be  confirmed.     RahUts  v.  Rm-' 
bUtSy  7  Law  J.  Rep.  (n.s.)  Ex.  £q.  76. 

It  was  referred  to  the  Master  to  inquire  what 
reparation  ought  to  be  made  for  damage  done  to  land 
by  improper  cultivation;  and  the  defendant  was 
ordered  to  pay  such  reparation: — Held,  that  the 
Master's  report,  by  which  the  amount  of  money 
which  would  be  a  proper  reparation,  was  asoertaioed, 
did  not  require  confirmation ;  and  that  an  order  for  the 
pa3nnent  of  the  money  into  court,  obtained  without 
having  the  report  confirmed,  was  regular.  Emapnmg" 
ham  V.  Short,  9  Law  J.  Rep.  (n.b.)  Ch»  406. 

In  the  Exchequer,  the  Master's  certificate  of  im- 
pertinence in  an  answer,  must  be  confirmed  oa 
motion  with  notice ;  but,  qtuere,  the  propriety  of  the 
practice.  CampbeH  v.  Dickens,  3  Y.  &  C.  68. 

Efieet  of  allowing  exceptions,  which  sffiim  not 
only  that  the  Master  ought  not  to  have  found  the 
facts  or  matters  certified,  but  also  that  the  Master 
ought  to  have  found  other  facta  at  matters,  in  cases 
where  the  Master,  on  reviewing  hk  report,  reoeivea 
other  evidence,  or  where  he  proceeds  on  the  same 
evidence.  Ltvesey  v.  Livesey,  9  Law  J.  Rep.  (k.b.) 
Ch.  73. 

Under  Lord  Lyndhurst's  12th  Order,  the  Master 
may  of  his  own  authority,  and  whether  he  is  attend- 
ed by  any  one  on  behalf  of  the  parties,  or  not,  allow 
himself  further  time  to  make  his  report  as  to  scandal* 
impertinence,  or  insufficiency.  H^0ods  v.  Woods,  i 
Sim.  218. 

Schedules  annexed  to  a  Master's  report,  and 
merely  containing  copies  of  accounts  which  have 
been  carried  into  the  Master's  office,  as  directed  by 
the  61st  and  62nd  orders  of  1828-31,  are  to  be  paid 
for  at  the  rate  of  6df.,  and  not  2s.  a  folia  Aitonuy 
Generals,  Newbury  (Mayor,  S^e,),  6  Law  J.  Rep.  (n3.) 
Ch.  64;  8.  c  Attorney  General  v.  Lubbock,  ibid.,  and 
1  M.  &  Cr.  264. 

The  Master's  certificate  of  impertinence  must,  im 
the  Exchequer,  be  confirmed  on  motion  with  notice. 
Campbell  v.  Dickens,  7  Law  J  Rep.  (n.b.)  Ex.  £q.  64. 

Where  the  Master's  report  stated,  that  he  had 
allowed  the  defendant,  in  his  discharge  as  execatoiv 
payments  amounting  to  a  certain  sum,  '^including 
therein"  a  particular  item,  which,  from  circum- 
stances appearing  on  the  face  of  the  report,  cleariy 
ought  not  to  have  been  allowed : — Held,  that,  in- 
asmuch as  the  report  had  been  confirmed,  and  do 
exceptions  taken,  Uie  error  could  not  be  corrected  on 
further  directions.  Cooper  v.  Cooper,  7  Law  J.  Rep^ 
(N.8.)Ch.253. 

It  is  irregular  to  confirm  the  Master's  report,  ap- 
proving of  a  contract  for  sale  of  an  estate  being 
carried  into  effect  by  a  petition  of  course,  with  the 
consent  of  the  clerks  in  court  of  all  parties ;  such  a 
report  ought  to  be  confirmed  by  a  special  petition, 
stating  all  facts.  Bailey  v.  Todd,  1  Bea.  95. 

Confirmation  of  an  order  absolute  in  the  first  in- 
stance, to  confirm  the  report  made  under  a  decree 
taken  pro  cot^fesso  for  want  of  answer,  is  irregular. 
King  V.  Bryant,  7  Law  J.  Rep.  (n.b.)  Ch.  167 ;  3  M. 
&Cr.  191, 

(W)  Exceptions. 
(a)  Answers. 

A  plaintiff  moved,  that  the  defendants  might  leave 
with  their  clerk  in  court  the  documents  admitted  by 
their  answer  to  be  in  in  their  possession.  The  notice 
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of  motion  did  not  state  that  the  motion  was  without 
prejudice  to  the  right  of  the  plaindfi*  to  exeept  to 
the  answer : — Held,  that  the  plaintiff  had  not  therehy 
waived  his  right  to  except  to  the  answer.  Lane 
Y,  Pmti,  9  Law  J.  Rep.  (n.s.)  Ch.  400. 

An  order  for  referring  an  answer  for  insufflciency 
must  he  served  as  well  as  obtained  before  the  ex- 
piration of  the  six  days  allowed  by  the  5th  of  Lord 
Lyndhursfs  Orders.  Peace  v.  Hodgson,  7  Sim.  347. 

The  bill  charged,  that  the  defendants  had  given 
no  consideration  for  a  certain  bill  of  exchange,  of 
which  they  were  the  holders,  but  that  they  were 
mere  trustees  of  it  for  the  plaintiiTs ;  and  so  it  would 
appear,  if  they  would  set  forth  the  circumstances 
under  which,  and  the  consideration  for  which,  the 
bill  was  indorsed  to  them.  An  answer  to  the  par- 
ticular charges,  as  to  the  circumstances,  considera- 
tion, &c.,  without  an  answer  to  the  general  chaif^e  as 
to  being  trustees,  was  held  insufficient  Culoerhouse 
T.  Alexander,  2  Y.  &  C.  219. 

A  plaintiff  is  not  relieved  from  the  necessity  of 
serving  an  order,  referring  exceptions  to  an  answer 
for  insufficiency,  by  immediately  carrying  the  order 
into  tlie  Master's  office,  and  applying  for  a  warrant 
to  proceed  upon  it,  if  no  notice  is  given  to  the  de- 
fendant  Attemey  General  v.  Claek,  1  M.  &  Cr.  367. 

A  bill  of  discovery  against  a  surviving  partner, 
charged  that  he  had  lately  or  once  in  his  possession, 
custody,  or  power,  books,  &c.,  whereby  the  state- 
ments of  the  bill  would  appear;  and  it  prayed,  that 
the  defendant  might  set  forth  a  schedule  of  such 
particulars  as  were  in  his  custody,  &c. ; — the  de- 
fendant answered,  that  after  the  death  of  his  partner 
he  had  some  books,  &c.  in  his  possession,  which 
were  delivered  to  the  representatives  of  his  partner, 
who  would  not  allow  him  to  inspect  them;  and,  save 
as  aforesaid,  he  denied  that  he  had  latdy  or  once 
any  books,  &c. : — Held,  that  this  answer  was  suffi- 
cient Mackintosh  v.  Booker,  6  Law  J.  Rep.  (n.s.) 
Cfi.  233. 

Exceptions  to  an  answerfor  insufficiency  will  not  be 
disallowed,  merely  because  the  interrogatories  which 
are  not  sufficiently  answered,  are  not  set  forth  in  the 
exceptions  in  the  exact  terms  of  the  bill,  provided 
the  variation  is  unimportant  Brown  v.  Keating,  9 
Law  J.  Rep.  (k.s.)  Ch.  312;  2  Bea.  581. 

In  an  injunction  cause,  where  the  common  in- 
junction had  been  obtained  for  want  of  answer,  and 
the  Master  was  prevented  by  illness  from  making 
his  report  as  to  the  sufficiency  of  the  answer,  within 
four  days,  the  Court  extended  the  time  for  procur- 
ing the  report ;  but  it  is  only  under  special  circum- 
atances  that  the  Court  will  interfere  for  this  pur- 
pose. Datfenport  v.  fVhitmore,  6  Law  J.  Rep.  (n.s.) 
Ch.58;  8  Sim.  251. 

An  order  referring  an  answer  for  insufficiency, 
must  be  served,  as  well  as  obtained,  before  the  ex- 
piration of  the  six  days  allowed  by  the  5th  of  Lord 
Lyndhursfs  Orders.  Taylor  v.  Harrison,  1  M.  &  Cr. 
274;  8  Sim.  21. 

If  there  be  no  seal  before  Michaelmas  term,  the 
computation  of  the  fortnight  allowed  for  obtaining 
the  Master's  report  upon  exceptions,  under  the  19th 
Order  of  1828,  is  not  to  begin  until  the  first  day  of 
that  term.  When  the  fortnight  would  expire  on  the 
Sunday,  the  time  is  extended  throughout  the  Mon- 
day following.     AngeU  v.  JVescomb^  1  M.  &  Cr.  48. 

Where,  after  an  action  brought,  Uie  common  in- 


junction has  been  obtained,  and  pending  the  appli- 
cation that  it  may  be  extended  to  stay  trial,  the 
answer  is  filed,  and  exceptions  taken  thereto  for  in- 
sufficiency, the  plaintiff  is  entitled,  as  of  course,  to  an 
order  referring  the  excpptions  instanter.  Brooks  v. 
Haigh,  8  Law  J.  Rep.  (n.s.)  Ch.  166 ;  8  Sim.  558. 

A  demurrer  was  filed  to  part  of  a  bill,  and  au 
answer  to  the  rest  of  the  bill.  The  demurrer  filed 
was  overruled,  but  a  demurrer  ore  tenus,  for  want  of 
parties,  was  allowed  at  the  hearing,  and  leave  was 
given  at  the  same  time  to  amend,  by  adding  another 
defendant  to  the  record.  After  the  amendment  had 
been  made,  exceptions  were  taken  to  the  answ» 
already  filed: — Held,  that  the  exceptions  were  regu- 
lar. Taylor  v.  Bailey,  8  Law  J.  Rep.  (n.s.)  Ch.  50; 
3  M.  &  Cr.  677 ;  ovenniling  6  Law  J.  Rep.  (n.s.)  Ch. 
222. 

(5)  Reports  and  Certificates. 

Persons  not  parties  to  a  cause,  but  who  have 
obtained  leave  to  attend  the  proceedings  in  the 
Master's  office,  if  they  wish  to  except  to  die  report^ 
must  present  a  petition,  stating  their  objections,  and 
praying  leave  to  except.  Taylor  v.  D'EgviUe,  7  Sim. 
445. 

Leave  was  given,  under  the  circumstances,  to  ex- 
cept to  a  report,  although  the  party  had  not  carried 
in  objections  to  it     Ward  v.  Lambirth,  9  Sim.  195. 

A  single  exception,  taken  to  the  Master's  certi- 
ficate, allowing  four  interrogatories,  affirmed  that 
the  Master  ought  not  to  have  so  certified,  but  ought 
to  have  disallowed  such  interrogatories: — Held, 
that,  in  order  to  succeed  on  the  exception,  it  must 
be  shewn  that  all  the  four  interrogatories  were  im- 
proper.    Cotham  v.  West,  1  Bea.  380. 

Defendant  took  one  general  exception  to  a  report, 
finding  his  examination  insufficient  The  Court 
held  the  report  to  be  right  in  part,  and  wrong  in 
part;  and  overruled  the  exception,  and  gave  the 
plaintiff  the  deposit,  but,  under  the  41st  Order  of 
1831,  refused  to  make  any  order  as  to  costs.  Wca^d 
V.  Fitzhugh,  7  Sim.  42. 

On  the  hearing  of  exceptions  to  a  Master's  report, 
no  parts  of  the  answer  can  be  read,  but  those  which 
were  read  before  the  Master.  Rands  v.  Pushman,  6 
Sim.  46. 

Where  the  Master  certifies  a  default,  which  sub- 
jects the  party  to  immediate  attachment,  leave  will 
be  given  to  file  exceptions  to  such  certificate,  and 
the  attachment  will  be  suspended  in  the  meantime. 

On  such  an  application,  it  is  not  necessary  to 
shew  merits.  Maton  v.  Hayter,  9  Law  J.  Rep.  (n.s.) 
Ex.Eq.14;  3Y.&C.676. 

A  party  who  has  not  excepted  to  a  Master's  re- 
port, cannot  be  heard  in  opposition  to  it,  on  the  argu- 
ment of  the  exceptions  of  another  party;  he  may, 
however,  be  heard  in  support  of  that  report  Knight 
V.  Davis,  5  Law  J.  Rep.  (n.s.)  Ch.  1 1. 

Where  very  numerous  exceptions  were  taken  to 
a  Master's  report,  which  referred  generally  to  the 
evidence  laid  before  him,  without  distinguishing  tlie 
same,  the  report  was  referred  back  to  him,  to  state 
on  what  evidence  and  grounds  he  had  acted.  Mayhew 
V.  Breltingham,  C.P.C.  43. 

In  the  Exchequer,  the  Master's  certificate  of  the 
Insufficiency  of  an  examination,  put  in  before  him 
by  a  party  to  the  suit,  must  be  confinned.  RabUts 
V.  Rabitts,SY.8lC.69. 
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(X)  Sales  by  the  Coxtbt. 

A  rc>Bale  of  property  sold  under  a  decree  ordered, 
in  case  the  purchaser  did  not  pay  his  money  into 
court  within  a  given  time ;  and  the  purchaser  ordered, 
in  that  case,  to  make  good  the  deficiency,  and  to  pay 
the  costs  of  all  the  proceedings.  Gray  v.  Gray,  1 
Bea.  199. 

Biddings  opened  on  advance  of  51.  per  cent  on 
7,500/.,  on  application  of  a  mortgagee,  but  he  was 
not  allowed  to  conduct  the  sale.  DomviUe  v.  Ber- 
rington,  7  Law  J.  Rep.  (n.s.)  Ex.  £q.  58;  2  Y.  &  C. 
723. 

An  auctioneer  in  the  country  was  appointed  to 
conduct  a  sale,  under  a  decree  to  avoid  the  expense 
of  sending  the  Master's  clerk.  Thompson  v.  Dodg- 
son  or  Hodgson,  6  Law  J.  Rep.  (N.s.)  Ex.  Eq.  80;  2 
Y.&C.311. 

Where  the  Master  had  reported  that  a  good  title 
could  not  be  made  to  certain  lots  which  had  been 
sold  under  a  decree  in  the  cause,  a  purchaser  of 
other  lots,  which  were  held  luder  the  same  title, 
but  who  had  not  obtained  any  order  of  reference  of 
the  title  as  to  those  lots,  was  discharged,  upon  motion, 
from  his  purchase,  and  his  costs  and  expenses  or- 
dered to  be  paid  out  of  the  funds  in  court,  without 
any  reference  as  to  the  title;  and  that,  although  some 
of  the  parties  to  the  suit  were  infants.  Lewis  v.  Lewis, 
9  Law  J.  Rep.  (n.8.)  Ch.  176. 

A  had  been  allowed  by  the  Court  to  become  the 
purchaser  of  estates  sold  under  the  direction  of  the 
Court  A  made  default  in  payment  of  his  purchase- 
money,  and  a  re- sale  was  ordered,  with  the  usual 
direction  that  A  should  make  good  any  deficiency, 
and  pay  the  costs  of  the  re-sale.  The  order  also 
directed,  that  A  should  be  discharged  from  his  pur- 
chase : — Held,  upon  appeal,  that  the  latter  part  of 
the  order  was  incorrect,  and  it  was,  consequently, 
discharged.  Harding  v.  Harding,  9  Law  J.  Rep.  (h.8.) 
Ch.  124. 

Quare — ^whether  any  party,  except  the  plaintiff 
in  a  creditors'  suit  can  apply  to  open  the  biddings, 
or  to  set  aside  a  sale  made  by  order  of  the  Court  in 
that  suit  Price  v.  North,  7  Law  J.  Rep.  (n.s.)  Ex. 
Eq.  9 ;  2  Y.  &  C.  620. 

Where  an  estate  has  been  sold  under  the  decree 
in  a  cause,  the  Court  will  not  order  the  plaintifls  to 
procure  the  execution  of  the  conveyance  by  a  de- 
fendant, but  will  make  the  order  directly  upon  hiln. 
Siilwell  V.  Mellersh,  9  Law  J.  Rep.  (n.s.)  Ch.  39. 

In  sales  before  the  Master,  notwithstanding  the 
confirmation  of  a  report  against  the  title,  there  must 
be  an  order  discharging  the  purchaser,  before  the 
Court  will  give  effect  to  a  re-sale.  Williams  v. 
IVaee,  C.P.C.  42. 

The  Court  refused  to  enlarge  the  time  for  pay- 
ment of  the  deposit  by  a  party  applying  to  open 
biddings,  after  the  day  which  had  been  fixed  for 
such  payment ;  or  to  make  a  second  order  for  open- 
ing the  biddings,  on  the  application  of  the  same 
party  who  had  failed  in  paying  the  deposit  under 
the  first  order,  although  the  report  of  the  sale  had 
not  been  confirmed  absolutely.  Colebrook  v.  Clarke, 
9  Law  J.  Rep.  (n.s.)  Ch.  ISO. 

A  purchaser  under  a  decree  agreed  to  sell  the 
lots  he  had  purchased  to  A  and  died,  his  heir  being 
abroad.  Ordered  that  A  should  be  substituted  for 
him  as  the  purchaser,  and  should  be  at  liberty  to 


pay  the  purchase-money  into  court,  and  be  let  iato 
possession.    Pearce  v.  Peetree,  7  Sim.  138. 

(Y)  Payment  into  Court. 

A  partner  who  had  received  sums  out  of  die  part- 
nership assets,  will  not  be  ordered  to  pay  the  amount 
of  them  into  court  on  an  interlocutory  application. 

The  Court  will  not  on  motion  order  any  sum  to 
be  paid  into  court  by  the  defendant,  whi^  is  not 
clearly  admitted  by  his  answer  to  be  due  from  hira. 
Richardson  v.  Bank  of  England,  8  Law  J.  Rep.  (n.s.) 
Ch.  1;  4M.&Cr.l65. 

Payment  to  the  solicitor  for  all  parties  in  the  suit 
is  equivalent  to  payment  into  court  Price  v.  Norti, 
7  Law  J.  Rep.  (n.s.)  Ex.  Eq.  9 ;  2  Y.  &  C.  62a 

A  motion  by  the  plaintiff  after  decree  for  pay- 
ment of  money  into  court  by  the  defendant,  grmmded 
on  admissions  in  his  answer  alone,  is  irregular. 
Bum  V.  Bowes,  6  LslwJ.  Rep.  (n.s.)  Ch.  275. 

As  to  the  form  of  a  purchaser's  order  for  liberty 
to  pay  purchase-money  into  court,  and  f<Nr  the  in- 
vestment thereof  when  the  time  for  payment  had 
arrived,  but  the  vendors  had  not  completed  the  ab- 
stract of  title,  see  Hindle  v.  Dakins,  C.P.C.  381. 

Purchase-money  paid  into  the  Court  of  Ex- 
chequer, under  the  Southampton  and  London  Rail- 
way Act,  cannot  be  paid  to  the  Accountant  G«nenl  of 
the  Court  of  Chancery,  though  the  property  out  of 
which  the  land  is  purchased  by  the  company  ii 
under  the  administration  of  that  court  Ex  forte 
Winchester  (  Bishop),  re  Stmihampian  and  London  RaA' 
way  Act,  6  Law  J.  Rep.  (n.s.  )  Ex.  Eq.  72. 

Although  the  Court  will  appoint  a  receiver  on 
account  of  the  pendency  of  a  suit  in  the  Eccle- 
siastical Court  respecting  the  validity  of  a  will,  it 
will  not,  on  that  account  alone,  order  the  person 
named  as  executor  to  pay  into  court  money  in  his 
hands  belonging  to  the  deceased's  estates.  Bted  v. 
Harris,  7  Sim.  639. 

The  3rd  section  of  the  4  &  5  WilL  4,  c  29,  enacti 
that,  in  certain  cases,  loans  on  real  securities  in  Ire* 
land  shall  be  made  by  the  direction  of  the  Court  of 
Chancery  or  Exchequer  in  England,  to  be  obtained 
in  any  cause  upon  petition  in  a  summary  way : — 
Held,  that  the  concluding  part  of  the  secdon  must 
be  read  thus — in  any  cause  or  upon  petition  in  a 
summary  way;  and  that  the  proposed  securities 
must  be  approved  ofby  the  Master.  Er parte  French, 
7  Sim.  5 10. 

Notice  of  motion  was  given  for  the  payment  of 
money  into  court,  but  the  notice  did  not  proceed  to 
stato  that  an  application  would  be  made  for  its  in- 
vestment ;  one  of  the  parties  did  not  appear  on  the 
motion : — Held,  that  no  order  for  investment  of  the 
fund  could  be  made.  Robinson  v.  Wood,  I  Bea.  206i. 
^  The  former  partners  of  a  testator  (who  had  re- 
tired before  his  death)  were  appointed  his  executors, 
with  power  to  apply  certain  policy  monies  in  their 
trade,  provided  they  gave  such  security  to  the  re- 
siduary legatees  as  W  might  approve.  W  refused 
to  act ;  and  the  executors,  without  giving  security, 
applied  the  policy  monies  in  payment  of  a  partner- 
ship debt,  for  which  the  testator  had  mortgaged 
them.  They  were  directed  to  pay  the  amount  into 
court,  as  well  as  an  admitted  balance  due  to  the  tes- 
tator from  the  partnership.  Costeker  v.  Horrox,  3  Y. 
&  C.  530. 

The  Court  will  not,  at  t/ie  hearing,  make  an  order 
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for  tho  payment  of  money  into  court ;  it  must  be 
the  subject  of  a  substantive  motion.  Egginton  v. 
Harden,  5  Law  J.  Rep.  (n.s.)  Oh.  48. 

The  5  8i  6  Will.  4,  c.  45,  s.  14,  which  empowers 
the  commissioner  to  pay  the  compensation  money 
into  court  unthout  an  order,  where  it  is  the  subject  of 
a  suit  in  the  courts  of  the  colonies,  or  of  any  claim 
before  the  commissioners,  does  not  apply  where  the 
money  is  the  subject  of  a  suit  in  the  Court  of  Chan- 
cery. LttshittgionY.  Sewell,  5  Law  J.  Rep.  (n.s.)  Ch.  1. 

Where  there  is  a  lis  pendens  in  the  Ecclesiastical 
Court  as  to  the  validity  of  an  alleged  wiU,  the  Court 
of  Chancery,  although  it  has,  under  the  circum- 
stances of  the  case,  appointed  a  receiver  to  get  in 
the  assets  of  the  deceased,  will  not  order  the  person, 
who  is  named  executor  in  the  disputed  will,  to  pay 
into  court  the  assets  which  he  has  got  into  his  own 
possession.  Reed  v.  Harris^  5  Law  J.  Rep.  (n.s.)  Ch. 
126;  7  Sim.  639. 

In  a  suit  for  the  administration  of  a  testator's 
estate,  the  Court  refused,  upon  motion,  to  order  the 
payment  into  court  of  a  fund  which  was  claimed  as 
a  donatio  mortis  causd,  and  which  was  admitted  by 
the  answer  of  the  party  claiming  it  to  be  in  her 
possession.  Cutting  v.  Rand,  5  Law  J.  Rep.  (n.s.) 
Ch.213. 

The  Court  will  not  make  a  prospective  order,  for 
liberty  to  pay  into  court  monies  which  may  be 
awarded  by  the  commissioners :  the  order  ought  not 
to  precede  the  abjudication  under  the  Slave  Com- 
pensation Act  Dickinson  v.  Jones,  5  Law  J.  Rep. 
(N.S.)  Ch.  3. 

(Z)  Payment  out  of  Coubt. 

20,000/.  stock  was  given  to  a  married  woman,  for 
her  separate  use  for  life,  and  after  her  decease,  to 
her  children,  and  in  default  of  issue,  12,000/.,  as  she 
should  by  will  appoint ;  and  in  case  she  should  neg- 
lect or  rduse  to  make  an  appointment,  to  A  B,  on 
condition  that  he  should  pay  6001.  each,  to  the 
children  of  the  testator's  brothers  and  sisters.  Her 
husband  having  died,  and  the  lady  being  sixty-five 
years  of  age,  tl^  Court,  on  the  petition  of  the  lady 
and  A  B,  ordered  payment  of  the  fund,  after  pro- 
viding for  the  legacies  to  the  nephews.  Hamilton 
v.Brickwoody  6  Law  J.  Rep.  (n.8.)  Ch.  144. 

Money  in  court,  belonging  to  a  person  beyond 
the  seas,  will  be  ordered  to  be  paid  to  his  attorney, 
immediately ;  but  the  attorney  must  give  an  under- 
taking to  return  it,  in  the  event  of  his  principal 
having  died  previously  to  the  making  of  the  appli- 
cation to  the  Court  Ex  parte  Brown,  5  Law  J.  Rep. 
(M.8.)Ch.24. 

On  an  application  for  payment  out  of  court,  of 
money  belonging  to  tifeme  covert,  it  must  either  be 
shewn  that  there  has  been  no  settlement  or  agree- 
ment for  a  settlement,  or  if  any  settlement  exist,  it 
must  be  produced  to  enable  the  Court  to  judge 
whether  it  affects  the  fund  in  question;  it  is  not  suf- 
ficient to  shew  by  affidavit  that  the  particular  fiind 
28  not  the  subject  of  any  agreement  Rose  v.  Rolls, 
1  Bea.  270. 

Where  parties  have  been  declared  entitled  to  a  very 
small  sum  of  money,  the  Court,  in  order  to  save  the 
expense  of  several  powers  of  attorney  to  receive  it, 
may  order  the  amount  to  be  paid  to  the  solicitor  of 
the  parties,  upon  the  production  of  a  written  request 
by  them  to  have  the  money  so  applied,  such  writing 


being  properly  verified.    Kelsall  v.  Minion,  9  Law  J. 
Rep.  (n.s.)  Ch.  136 ;  2  Bea.  361. 

The  Court,  notwithstanding  precedents  to  the 
contrary,  wiU  decline  ordering  pa3rment8  to  be  made 
out  of  the  funds  to  parties  claiming  title  thereto  as 
next-of-kin,  for  the  purpose  of  enabling  them  to 
establish  at  law  their  right  thereto.  Nye  v.  Maule, 
8  Law  J.  Rep.  (n.s.)  Clu  329 ;  4  M.  &  Cr.  342. 

An  order  had  been  made  in  the  cause,  by  the 
Court,  that  such  a  sum  of  stock  as  would  raise  10«. 
in  the  pound  on  certain  legacies,  should  be  sold  out 
and  paid  to  tlie  respective  legatees  thereof,  the 
amotmt  to  be  verified  by  affidavit  It  was  objected 
in  the  Accountant  General's  office,  that  the  amount 
to  be  paid  must,  imder  the  28th  Order  of  Court,  of 
December  1833,  be  specified  and  expressed  in  the 
order ;  but  the  Court  determined  that  that  Order  did 
not  apply  to  cases  where  the  amount  could  not  be 
ascertained  at  the  time  the  order  for  payment  was 
made.  Piggott  v.  Garraway,  7  Law  J.  Rep.  (n.s.)  Ch. 
243;  9  Sim.  260. 

The  proper  mode  of  obtaining  money  out  of 
court,  is  by  petition ;  but  the  rights  of  the  parties 
having  been  ascertained  by  arbitration,  and  no  de- 
cree having  been  made,  the  Court  ordered  payment 
of  money  out  of  court  upon  motion.     Olwer  v.  Burt, 

1  Bea.  583. 

Where  a  party  obtains  an  injunction  to  restrain 
an  action  at  law  upon  the  terms  of  paying  the  money, 
which  is  the  subject  of  that  action,  into  court,  and 
the  Court  afterwards  orders  such  payment  to  be 
suspended  until  the  hearing  of  the  cause,  the  effect 
of  this  order  is  to  reserve  to  tiie  Court  both  legal 
and  equitable  jurisdiction  over  the  money.  There- 
fore, if,  upon  the  hearing  of  the  cause,  the  Court  is 
of  opinion  that  the  plaintiff  in  equity  has  no  equity, 
and  that  the  defendant  has  a  legal,  right  to  the 
money,  it  will  order  the  money  to  be  brought  into 
court  and  paid  over  to  the  d^endant,  in  compen- 
sation for  the  suspension  of  his  legal  right,  without 
putting  him  to  the  necessity  of  taking  further  pro- 
ceedings at  law  to  establish  such  right 

Where  money  is  paid  out  of  court,  through  the 
erroneous  act  of  the  Court,  the  party  who  receives 
it,  and  is  called  'apon  to  refund,  is  not  liable  to  pay 
interest  upon  it    Small  v.  Attwood,  3  Y.  &  C.  105. 

(AA)  Speeding  Cause. 

The  plaintiff  undertook  to  set  down  the  cause  for 
hearing,  and  serve  a  subpoena  to  hear  judgment  in 
Easter  term  : — Held,  that  it  was  not  sufficient  for 
him  to  serve  the  subpoena  in  Easter  term ;  but  that 
he  was  bound  to  serve  it  sufficiently  early  to  allow 
time  for  the  return  of  the  subpoena  to  hear  judgment, 
before  the  day  appointed  for  hearing  in  Easter  term. 
Burgess  v.  T/iompson,  6  Law  J.  Rep.  (n.s.)  Ch.  266 ; 

2  K.  762. 

A  defendant,  before  replication,  gave  notice  to 
dismiss  the  bill  for  want  of  prosecution,  under  the 
16th  Order ;  between  the  time  of  giving  notice  and 
the  day  on  which  the  motion  was  to  be  made,  the 
plaintiff  filed  his  replication : — Held,  that  the  defen- 
dant was  not  entitied  to  an  undertaking  to  speed ; 
but  the  Court  gave  him  the  costs  of  the  motion. 
Bazalgette  v.  Kirlew,  6  Law  J.  Rep.  (n.s.)  Ch.  273. 

The  defendant  having  moved  to  dismiss,  for  want 
of  prosecution,  the  plaintiff  undertook  to  speed  under 
the  16th  Order,  filed  his  replication,  and  served 
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subpoenas  to  rajoim ;  but  not  requiring  a  commission, 
be  took  no  further  proceedings. 

A  motion  to  dismiss  for  want  of  prosecution  was  re- 
fused, with  costs,  on  the  ground  that  after  the  sub- 
poena to  rejoin,  the  plaintiff  not  requiring  a  com- 
mission, the  defendant  might  have  proce^ed  with 
the  cause.  Cardtn  ▼.  Marmingf  6  Law  J.  Rep.  (n.8.) 
Ch.86;  1IL380. 

(BB)  Setting  Down,  Advancinq,  and  Hsaring 

Cause. 

All  proceedings  (except  applications  of  course) 
where  bill  or  other  proceeding  in  the  cause  is  marked 
**  Master  of  the  Rolls,"  or  in  pursuance  of  a  decree 
or  order  pronounced  at  the  Rolls,  shall,  except  for 
the  purpose  of  a  rehearing,  be  heard  at  the  Rolls. 
Orders  of  ^th  May  1837,  X.— XIV.  6  Law  J.  Rep. 
(N.S.) Ch. 249 ;  IK. IX. 

These  Orders  are  not  to  apply  when  the  Courts 
are  not  sitting.     Order  XV. 

All  proceedings  in  causes  where  bill  or  any  sub- 
sequent proceeding  is  marked  **  Lord  Chancellor," 
and  in  certain  other  cases  mentioned,  the  orders  as 
to  suits  previously  commenced,  except  applications 
for  orders  of  course,  are  to  bo  heard  before  the  Lord 
or  Vice  Chancellor,  unless  otherwise  ordered  by 
the  former.  Orders  of  ^th  May  1837,  IIL — IX.  6 
LawJ.Rep.(N.8.)Ch.249;  1 K.  IX. 

Where  parties  are  ver^  numeroutf  it  is  a  ground 
for  taking  a  cause  out  of  its  turn  to  prevent  abate- 
ment   Eyre  v.  Aiartdent  7  Law  J.  Rep.  (n.8.)  Ch.  1 94. 

Where  property  is  given  to  a  class,  as  **  to  my 
nephews,"  the  Court  will  not  determine  any  question 
respecting  such  gift,  until  it  has  been  ascertained 
by  an  inquiry  before  the  Master  what  individuals 
constitute  that  class.  EgghtUm  v.  Harden^  5  Law  J. 
Rep.(N.s.)Ch.48. 

The  defendant  applied  by  petition  to  the  Lord 
Chancellor,  for  an  order  to  set  down  a  demurrer,  for 
argument  before  the  Vice  Chancellor :  before  the 
petition  had  been  answered,  the  plaintiff,  having 
notice  of  the  application,  obtained  at  the  Rolls  an 
order  to  set  it  down  there,  and  served  the  order : — 
Held,  not  irregular.  Marr  v.  JVillUaiUf  6  Law  J. 
Rep.  (n.8.)  Ch.  263 ;  IK.  582. 

In  a  tithe  suit,  where  publications  had  passed  in 
the  original  cause,  and  afterwards  some  of  tne  defen- 
dants had  died,  and  a  bill  of  revivor  had  been  filed 
against  their  personal  representative,  the  cause  was 
allowed  to  be  set  dovm  for  hearing  against  the  living 
defendants;  on  the  ground,  that  it  was  a  question 
merely  for  the  convenience  of  the  Court  Cooper  v. 
ffewton,  9  Law  J.  Rep.  (n.s.)  Ex.  £q.  17  ;  8  Y.  &  C. 
675. 

The  Court  does  not  upon  motion  by  the  plaintiff, 
without  notice  to  the  defendant,  order  a  cause  to  be 
advanced  for  hearing ;  and  where  a  cause  had  been 
advanced  by  order  obtained  without  such  notice,  the 
cause  was  remitted  to  its  place,  and  the  plaintiff 
ordered  to  pay  the  costs  of  the  day.  Powell  v.  Cal- 
huny,  9  Law  J.  Rep.  (n.s.)  Ch.  337. 

The  Court  will  not  order  a  foreclosure  suit  to  be 
advanced,  and  heard  as  a  short  cause,  without  the 
defendant's  consent  Lewin  v.  MoUne^  8  Law  J.  Rep. 
(n.s.)  Ch.  96;  1  Bea.  99.  [See  4th  Order  of  9th 
May  1889.1 

Where  all  the  parties  to  a  suit,  except  one  defen- 
dant, were  desirous  of  having  a  cause  heard  as  a 


short  oause,  but  one  defendant  ol^ected,  the  Coot 
refused  to  make  an  order  either  that  the  cause 
should  be  set  down  as  a  short  cause,  or  that  the 
objecting  defendant  should  shew  cause  why  it  shook! 
not  be  so  set  down.  Ker  v.  Cusae,  6  Law  J.  Rep. 
(n.8.)  Ch.  326. 

It  is  not  competent  for  a  defendant,  fiuling  in  the 
defence  made  by  his  answer,  to  set  up  another 
defence,  dependent  upon  matters  of  fiwt  not  put  ia 
issue  by  his  answer,  and  which  the  plaintiff  has  no 
opportunity  of  disproving  or  explaining.  Penae  v. 
Pertee,  1  West,  110. 

A  motion  to  hear  a  cause  as  a  short  cause,  can- 
not be  nude,  until  after  the  subposna  to  hear  judg- 
ment is  returnable. 

When  on  a  motion  to  hear  a  cause  as  a  short 
cause,  on  the  certificate  of  counsel,  the  opposite 
counsel  certifies  that  it  is  not  a  proper  case  to  hear 
as  a  short  cause,  the  Court  will  not  permit  any  dis- 
cussion on  the  point,  but  will  at  once  refuse  the 
application.  Reeves  v.  GiU,  6  Law  J.  Rep.  (ha)  Ch. 
802;  2K.67L 

The  words  **  the  tecond  term  iktn  next  foUowmg," 
in  the  17th  Order,  1831,  mean  not  the  second  term 
following  the  time  of  the  undertaking  to  speed,  but 
the  second  term  following  that  on  which  the  order 
for  the  commission  to  examine  witnesses  is  served. 
WilHanu  v.  M*DonneU,  9  Law  J.  Rep.  (n.&)  Ch.  401 ; 
9  Sim.  400. 

If  a  plaintiff  has  proved  a  document  in  a  defen- 
dant's possession,  the  latter  must  produce  it  at  the 
hearing,  although  he  has  not  been  served  with  aa 
order  to  that  effect     Wheat  v.  Graham,  7  Sim.  61. 

The  Court  will  not  order  a  cause  to  be  heard  as  a 
short  cause,  although  the  plaintiff  and  all  the  defen- 
dants but  one  consent  to  its  being  so  heard.  Ker  v. 
Cusac,  7  Sim.  520. 

The  hearing  of  foreclosure  suits  maybe  advanced 
as  other  causes.  4th  Order  of  9th  May  1839 ;  8 
Law  J.  Rep.  (n.s.)  Ch.  273  ;  1  Bea.  X. 

The  defendant  did  not  appear  at  the  hearing,  and 
the  plaintiff  took  such  decree  as  he  could  abide  by ; 
the  affidavit  of  service  of  the  subpoena  to  hear  judg- 
ment proving  defective, — Held,  that  the  cause  most 
be  set  down  again  at  the  bottom  of  the  list  £m»s 
V.  Evofu,  7LawJ.Rep.(NA)  Ch.81;  2K.604. 

In  cases  of  pleas,  demurrers,  and  exceptions  to 
answers,  or  to  Master's  reports  of  scandal  or  imper- 
tinenOe,  copies  of  the  bill,  plea,  &c.  must  be  aeli- 
vered  to  Uie  Judge  a  clear  day  before  argument, 
which,  in  oases  of  scandal  and  impertinence,  are  to 
be  the  same  copies  as  were  laid  before  the  Master. 
6th  Order  of  June  6th  1837,  Exchequer,  2  Y.  &  a  iL 

Applications  to  dlschai^  an  order  of  oouit  ob- 
tained at  the  Rolls  in  a  cause  marked  for  Che  Lord 
Chancellor  for  irregularity,  is,  in  the  first  instance^ 
to  be  made  to  the  Master  of  the  Rolls.  6th  Order 
of  9th  May  1839,  8  Law  J.  Rep.  (n.s.)  Ch.  273; 
1  Bea.  XI. 

An  order  of  the  Vice  Chancellor  on  disallowing 
exceptions  to  the  Master's  report  as  to  the  suffi- 
ciency of  an  order,  is  an  order  upon  merits  within 
the  second  article  of  the  9th  Order  of  May  1837, 
and  an  application  cannot  afterwards  be  made  at  the 
Rolls.  Bridgeav,  Branfil,  7  Law  J. Rep.  (n.8.)  Ch.  106. 

The  suit  had  been  commenced  previous  to  the 
Orders  of  1837 ;  one  of  the  defendants  afterwards 
filed  a  demurrer,  and  set  it  down  at  the  Rolls : — 
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Held,  that  the  Orders  of  1887  did  not  g^e  to  the 
plaintiff  such  a  right  of  selecting  his  court,  as  to 
render  the  proceeding  of  the  defendant  irregular. 
Cone  y,  Martin,  7  Law  J.  Bep.  (n.s.)  Ch.  219;  2  K. 
607. 

The  practice  at  the  Rolls  as  to  short  causes,  is 
this,  that  when  a  cause  is  ready  for  hearing,  it  may 
he  set  down  as  a  short  cause  on  the  certificate  of  the 
plaintiff's  counsel,  and  the  consent  of  the  defen- 
dant's solicitor.  A  cause  may  also  he  set  down  as 
a  short  cause,  on  the  motion  either  of  the  plaintiff 
or  defendant,  on  his  counsel's  certificate  of  its  pro- 
priety, provided  the  counsel  for  the  opposite  party 
declines  to  state  that  he  considers  the  cause  not  to 
he  a  short  cause. 

A  different  practice  prevails  in  the  Vice  Chan- 
cellor's court,  where  a  cause  can  only  he  set  down 
as  a  short  cause,  on  the  certificate  of  the  plaintiff's 
counsel,  and  the  consent  of  the  defendant's  solicitor. 

Semble — That  the  Lord  Chancellor  has  no  juris- 
diction to  interfere  with  the  order  in  which  the 
Master  of  the  Rolls  directs  the  causes  in  his  list  to 
he  heard.  Hutchinton  v,  Stephens,  6  Law  J.  Rep. 
(9.8.)  Ch.  296 ;  1  K.  659  ;  2  M.  &  Cr.  452. 

On  an  appeal  from  an  order  of  the  Court  below, 
allowing  a  demurrer  to  the  whole  bill,  the  appellant 
is  entitled  to  begin.  Attorney  General  v.  AspinaU, 
or  Attorney  Generals,  Liverpool,  7  Law  J.  Rep.  (n.s.) 
Ch.51;  2M.&CT.613. 

Causes  may  be  set  down  for  hearing  and  the  sub- 
poena ad  aud,  jud,  be  served  and  made  returnable 
in  or  out  of  term.  1st  Order  of  6th  June  1837,  of 
the  Exchequer,  2  Y.  &  C.  i. 

A  cause  may  be  set  down  for  hearing  in  the  cause- 
book  of  the  same  term  in  which  publication  has 
passed,  provided  it  be  not  set  down  until  after  the 
last  day  of  term.    Turner  v.  HiUhon,  2  M.  &  Cr.  7 10. 

As  to  time  and  manner  of  setting  down  causes 
for  hearing,  see  1st  Order  of  6th  June  1887,  2  Y.  & 
C.i. 

(CC)  Issue  and  Tbial  at  Law. 

Where  an  issue  has  been  tried  by  the  direction  of 
the  Court,  for  the  puipose  of  enabling  the  defen- 
dant to  examine  one  of  the  plaintiff's  witnesses,  the 
fact  of  that  particular  witness  not  having  been  ex- 
amined at  the  trial,  will  be  a  sufficient  reason  to 
grant  a  new  trial.  Barrttt  v.  Howard,  5  Law  J.  Rep. 
(N.8.)  Ch.  5. 

In  moving  for  a  new  trial  of  an  issue,  either 
party  may  refer  to  evidence  given  in  the  cause, 
though  it  was  not  used  at  the  trial.  Slaney  v.  fFade, 
7  Sim.  618. 

An  application  to  postpone  the  trial  of  an  issue 
on  account  of  the  illness  of  a  material  witness,  after 
the  time  fixed  by  the  Court  which  directed  it,  must 
be  made  to  that  court.     Kebel  v.  Philpot,  9  Sim.  614. 

Where  the  circumstances  appearing  on  the  evi- 
dence in  a  tithe  suit  were  inconsistent  with  the 
statement  in  the  bill  as  to  the  modus  set  up,  the 
Court  refused  to  direct  an  issue  to  try  its  existence. 
Cooper  V.  Byron,  S  Y.  &  C.  467. 

A  new  trial  of  an  issue  was  directed  to  be  had  at 
the  then  next  assizes.  The  plaintiff  made  default, 
but  was  desirous  of  trying  the  issue  at  the  subse- 
quent assizes.  Upon  application  by  the  defendants, 
the  issue  was  ordered  to  be  taken  pro  eottfegso,  Ca»' 
borne  v.  Bartham,  9  Law  J.  Rep.  (m.s.)  Ch.  240. 


After  the  trial  of  an  issue  to  trv  who  was  the  heir 
of  a  certain  person,  it  was  held,  that  a  new  trial 
ought  to  be  granted,  because  the  case  made  at  the 
trial  was  different  from  that  made  in  equity ;  that 
the  verdict  on  the  former  trial  ought  to  be  g^ven  in 
evidence  on  the  second ;  that  the  costs  of  the  for- 
mer trial  ought  not  to  be  allowed  to  the  party  ob- 
taining the  verdict,  but  ought  to  be  reserved ;  and 
that  manifestations  of  applause  by  some  of  the  jury 
at  the  close  of  one  of  the  counsel's  speeches,  was  not 
a  sufficient  ground  for  changing  the  venue. 

It  is  not  the  practice  in  England,  on  granting  a 
second  trial  of  an  issue,  to  take  any  notice  of  the 
verdict  on  the  first,  either  by  setting  it  aside  or 
permitting  it  to  be  given  in  evidence.  0*Comwr  r. 
Makme,  M'L.  &  R.  468. 

Though  an  heir,  against  whom  a  will  is  set  up,  is 
entitled  of  course  to  an  issue,  a  party  setting  up  s 
will  against  him,  is  not ;  and  this  being  the  case,  and 
the  facts  to  be  tried  being  incapable  of  living  testi- 
mony, an  issue  ought  not  to  be  directed. 

A  Judge  in  equity  ought  not  to  order  a  new  trial 
of  an  issue  on  the  ground  of  reception  of  illegal  or 
rejection  of  leg^  evidence,  or  misdirection  of  the 
Judge  on  the  first  trial,  if  he  is  enabled  to  administer 
the  equities  between  the  parties  without  another  trial. 

If  no  injury  result  from  an  omission  in  the  order 
directing  tlie  issue  of  a  reservation  of  just  exceptions 
to  the  evidence  read  in  the  cause,  the  omission  is 
not  a  subject  of  appeal  after  the  trial. 

If,  after  the  deaths  of  all  witnesses  who  could  have 
spoken  to  the  will,  which,  while  they  lived,  was  after 
an  investigation  by  the  parties  interested  and  under 
adrice,  abandoned  as  invalid,  a  jury  find  a  verdict 
in  its  favour,  a  court  of  equity  ought  not  to  act  upon 
it    Lmiem  ▼.  Kingston  (Earl),  5  C.  &  F.  269. 

(DD)  Receivxb, 

[Jenkins  v.  Briant,  3  Dig.  Law  J.  471,  7  Sim.  171.] 

Amotion  for  a  receiver  before  the  final  hearing  of 
a  cause,  founded  only  on  the  title  of  the  plaintiff  to 
real  estates  in  possession  of  the  defendant,  was  re- 
fused, on  an  underUking  by  the  defendant's  solicitor 
to  be  answerable  for  the  rents  if  the  cause  should  be 
decided  against  the  defendant  Tolderoy  v.  Colt,  5 
Law  J.  Rep.  (ns.)  Ex.  Eq.  25 ;  1  Y.  &  C.  621. 

The  Court  will  not  appoint  a  receiver,  in  a  cause, 
where  the  persons  representing  the  estate  are  out  of 
the  jurisdiction,  and  have  not  appeared  in  the  suit 

An  annuity  was  granted  out  of  property  in  Cal- 
cutta i  the  grantors  became  insolvent  in  India,  and 
were  afterwards  made  bankrupts  in  England.  The 
assignees  of  insolvency  in  India  received  the  rents, 
and  sold  the  estate,  but  did  not  pay  the  annuity. 
The  annuitant  filed  a  bill  against  the  assignees  of 
bankruptcy  in  England,  the  assignees  in  India,  and 
the  purchaser,  to  obtain  payment  of  the  arrears* 
The  assignees  in  India  and  the  purchaser  were  out 
of  the  jurisdiction,  and  did  not  appear.  The  Court, 
under  these  circumstances,  refused  an  application 
for  an  injunction  and  receiver.  Shaw  v.  Shore,  & 
Law  J.  Rep.  (n.b.)  Ch.  79. 

Where  the  representation  is  in  contest  in  the 
Ecclesiastical  Court,  it  is  quite  of  course  for  thie 
Court  to  appoint  a  receiver,  though  the  Ecclesias- 
tical Court  might  appoint  an  tdndniBtOitot pendente 
lite. 
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Where  a  suit  is  pending  in  the  Ecclesiastical 
Court,  to  recall  probate,  it  is  not  of  course  to  ap- 
point a  receiver.  A  special  case  must  be  made  out; 
and  this  Court  will  look  into  the  circumstances,  to 
see  if  its  interference  be  necessary.  Watkin*  v. 
Brent,  5  Law  J.  Rep.  (n.s.)  Ch.  49;  1  M.  &  Cr.  97; 
7  Sim.  512. 

A  court  of  equity  in  England  will  appoint  a 
receiver  over  estates  in  Ireland ;  and  although  the 
Court  has  no  power  of  sending  its  officers  to  Ireland, 
to  enforce  its  orders  and  decrees,  yet  if  they  be 
resisted  by  a  party  to  the  cause,  such  party  wUl  be 
guilty  of  contempt.  Langford  v.  Longford,  5  Law  J. 
Ilep.  (n.s.)  Ch.  60. 

A  feme  covert  having  with  her  husband  incum- 
bered her  separate  property,  and  questions  arising 
as  to  the  validity  of  the  restraint  against  anticipa- 
tion :  the  Court  refused,  in  the  absence  of  her  trus- 
tees, to  appoint  a  receiver  over  the  property.  Tullett 
V.  Armstrong,  5  Law  J.  Rep.  (n.s.)  Ch.  303 ;  1 K.  428. 

A  receiver,  when  appointed  by  the  Court,  is 
entitled  to  receive  rents  then  in  arrear.  Codrington 
V.  Johnston,  1  Bea.  524. 

A  receiver  was  granted  against  a  defendant  out  of 
the  jurisdiction  of  the  Court  Gibbons  v.  Mainwaring, 
9  Sim.  77. 

A  receiver  was  appointed  where  the  trustees  and 
executors  had  neglected  to  get  in  the  testator's 
estate,  and  had  thereby  deprived  infant  legatees  of 
their  maintenance,  and  in  consequence  of  non-per- 
formance of  duty  and  general  misconduct  Richards 
y.  PerkinSf  8  Law  J.  Rep.  (n.s.)  Ex.  Eq.  57 ;  S  Y.  & 
C.299. 

A  receiverwas  granted,  at  the  instance  of  an  execu- 
tor, pending  a  suit  in  the  Ecclesiastical  Court,  to  have 
the  probate  annulled ;  the  defendant,  who  was  the 
party  impeaching  the  will,  and  setting  up  an  intes- 
tacy, having  by  her  own  acts  prevented  the  executor 
from  getting  in  the  assets.  Marr  v.  Liitlewood, 
2  M.  &  Cr.  454. 

A  receiver  cannot  be  permitted  to  enter  into  any 
agreement  with  his  sureties  by  which  he,  in  effect, 
indemnifies  them  against  any  loss  that  may  accrue 
from  his  dealing  with  the  receivership  fund.  The 
security  for  his  good  conduct  must  not  be  worked 
out  of  the  estate  itself 

Nor  can  he  be  permitted  to  put  the  fund  intrusted 
to  his  care  under  their  controul,  or  the  controul  of 
any  person  appointed  by  them,  but  must  retain  the 
complete  controul  over  it  in  himself,  so  as  to  be  able 
to  act  with  promptitude  on  any  emergency. 

It  makes  no  difference,  in  such  a  case,  that  the 
arrangement  between  the  receiver  and  his  sureties, 
has  not  been  the  direct  cause  of  a  loss,  nor  that 
neither  of  them  has  obtained  any  personal  advantage 
from  it 

Where  an  order  has  been  made  in  a  cause  direct- 
ing a  receiver  to  pay  the  fund  to  a  particular  person, 
and  that  person  dies,  the  receiver  is  not  bound,  in 
the  first  instance,  to  take  out  a  representation  to  the 
deceased,  nor  to  apply  to  have  the  order  revised ;  it 
is  sufficient  for  him  to  keep  the  money  i^  the  cus- 
tody in  which  it  was  originally  placed,  until  the 
state  of  the  proceedings  in  tlie  Court  enables  him  to 
pay  it  over.  fVhite  v.  Baugh,  3  C.  &  F.  4-1;  9  BIL 
N.s.  181. 

A  receiver  is  not  entitled  to  be  reimbursed  the 
expenses  of  journeys  to  and  residence  in  a  foreign 


country,  for  the  purpose  of  prosecuting  .proeeediogs 
for  the  recovery  of  property  belonging  to  the  estate, 
before  the  tribunals  of  that  country,  unless  he  has 
the  express  authority  of  the  Court  for  such  joumeyi^ 
&c. 

Principles  and  practice  of  the  Court  with  respect 
to  allowances  made  to  receivers  for  extraordinary 
services.     Malcolm  v.  O*  Callaglum,  3  M.  &  Cr.  52. 

In  a  suit  against  two  tenants  in  common,  by  an 
equitable  mortgagee,  a  receiver  was  granted  of  the 
entirety  of  the  rents,  although  one  of  the  mor%a- 
gors  was  out  of  the  jurisdiction,  the  other  being  tben 
m  the  receipt  of  the  whole  rent  Holwus  v.  Bell, 
9  Law  J.  Rep.  (n.8.)  Ch.  217 ;  2  Bea.  298. 

A  mortgagee  of  chattels  in  possession,  and  pie- 
ceeding  under  the  power  in  his  deed  of  assigomeot 
to  sell  the  mortgage  property,  is,  after  satisfying  the 
amount  of  his  mortgage  security  and  the  expenses 
of  the  sale,  a  trustee  of  the  surplus  proceeds;  and 
where  the  mortgagee,  by  his  answer  to  the  bill  of  an 
execution  creditor,  declared  his  intention  to  pay 
such  proceeds  to  certain  claimants,  in  respect  of  an 
execution  and  an  assignment,  both  subsequent  to 
the  delivery  to  the  sheriff  of  the  writ  of  execution, 
obtained  by  the  plaintiff,  the  surplus  proceeds  of 
the  property  already  sold  were  ordered  to  be  paid 
into  court,  and  a  receiver  appointed  of  the  monies 
to  arise  by  the  fiiture  sales.  GuuthwaUe  v.  Bippam, 
8  Law  J.  Rep.  (n.s.)  Ch.  139. 

Where  a  receiver  had  been  appointed  to  get  ia 
the  outstanding  estate  of  the  testator  in  the  cause, 
but  one  of  the  principal  debtors  to  the  estate  was 
willing  to  pay  the  money  due  from  him  into  court; 
the  Court,  on  the  petition  of  some  of  the  defendanti^ 
ordered  that  the  debtor  should  be  at  liberty  so  to  do, 
in  order  that  the  receiver's  poundage  might  be  saved 
to  the  estate.  Haigh  v.  Grattan,  8  Law  J.  Rep.  (n.s.) 
Ch.249;  lBea.20L 

Two  wills  had  been  propounded  in  the  Ecclesi- 
astical Court.  The  person  named  as  executor  in 
one  of  those  wills,  claimed  part  of  the  testatrix's 
personal  estate,  under  a  deed  of  assignment,  which 
the  bill  sought  to  set  aside: — Held,  that  so  far  as 
related  to  such  part  of  the  testator's  personal  pro- 
perty as  was  claimed  under  the  assignment,  and 
therefore  independently  of  either  will,  the  Court  had 
no  jurisdiction  to  appoint  a  receiver  pending  the 
proceedings  in  the  Ecclesiastical  Court  Jotus  v. 
Godrich,  9  Law  J.  Rep.  (n.s.)  Ch.  120. 

The  rights  of  parties  are  not  affected*  by  the 
appointment  of  a  receiver  by  the  Court  The  re- 
ceiver is  an  officer  of  the  Court,  holding  the  property 
for  the  party  who  may  ultimately  appear  to  be  enti- 
tled to  it  Porlman  v.  Mill,  8  Law  J.  Rep.  (n.s.)  Ch. 
161. 

A  receiver  of  rents  of  mortgaged  premises  was 
appointed  before  answer  upon  bill  by  an  equitable 
mortgagee  by  deposit  of  title  deeds.  Aberdeen  v. 
Chitty, 8  Law  J.Rep.  (n.s.)  Ex.  Eq.  30 ;  3  Y. &  C. 379. 

A  receiver  is  usually  allowed  5^  per  cent  upon 
the  rents  and  profits  of  freehold  and  leasehold  estates, 
and  21.  5s.  per  cent  on  gross  sums:  but  tliis  allow- 
ance will  be  increased  or  reduced  at  the  discretioa 
of  the  Master,  in  cases  of  unusual  difficulty  or  facility. 

Where  the  Master  had  allowed  the  receiver  oL 
per  cent  on  a  total  amount,  consisting  partly  of 
gross  sums  received  by  him,  and  partly  of  rents  and 
profits  which  had  been  received  with  little  trouble, 
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gncli  allowance  was  deemed  too  great,  and  it  was 
referred  back  to  the  Master  to  review  his  report 
Day  y.  Crofi,  9  Law  J.  Rep.  (n.s.)  Ch.  287;  2  Bea. 
488. 

A  consignee  of  a  West  India  estate,  appointed  by 
the  Court,  is  not  entitled,  during  the  continuance 
of  his  office,  to  be  paid  the  balance  (*  le  to  mm  out 
of  the  compensation  money,  awardea  under  the  Act 
for  the  Abolition  of  Slavery.  Farquhartony.  Balfour ^ 
8  Sim.  210. 

The  Court  will  not  dispossess  a  defendant,  who  is 
interested  and  has  the  legal  title,  and  appoint  a 
receiver  before  answer,  unless  all  the  other  parties 
interested  join  in  die  application,  except  upon  very 
strong  grounds  of  objection.  Smith  v.  Smithy  6  Law 
J.  lU^  (N.8.)  Ex.  £q.  70;  2  Y.  &  C.  358. 

(£E)  Inpant*b  Suit. 

[  Walker  v.  EUe,  8  Dig.  Law  J.  269 ;  7  Sim.  234.] 

Where  a  female,  who  has  been  appointed  by  the 
Court  to  be  guardian  of  an  infant,  marries,  it  is  of 
eourse  to  order  a  reference  to  the  Master  to  appoint 
a  new  guardian ;  but  she  may  propose  herself  again. 
£cpar<eGonui//,8LawJ.Rep.  (H.8.)Ch.288;  IBea. 
847. 

In  a  suit  in  which  infants  were  co-plaintiffs  with 
adults,  a  reference  to  the  Master  was  directed  to 
inquire  whether  the  suit  was  for  their  benefit,  and,  if 
lie  should  find  in  the  aflHrmative,  whether  the  next 
fHend  (a  plaintiff)  should  be  changed.  Robmaon  v. 
iSieone,C.P.C.369. 

The  next  friend  of  the  infant  was  insolvent,  and 
had  been  indemnified  from  the  costs  of  the  suit,  and 
ibr  those  reasons  the  defendant  moved,  that  the 
proceeding^  in  the  suit  might  be  stayed  until  the 
next  friend  was  changed,  or  had  given  security  for 
costs :  motion  reftised.  Murrell  v.  Ciapham,  8  Sim. 
74. 

An  order  was  made  on  petition  without  siiit  for  the 
allowance  of  450/.  a  year  for  the  maintenance  of  an 
infimt,  the  annual  income  of  whose  property  exceeded 
1»500/.     lU  Christie,  9  Sim.  648. 

A  proposed  compromise  of  a  suit  appearing  to  be 
for  the  benefit  of  an  infant  defendant,  the  Court 
sanctioned  it,  without  a  reference  to  the  Master. 
Lipffiat  V.  HoUey,  1  Bea.  428. 

In  a  clear  case,  the  Court  being  of  opinion  that 
A  suit  had  been  commenced  by  tne  next  friend  of 
infants,  to  promote  his  own  views,  and  not  for  the 
benefit  of  the  infants,  summarily,  and  without  a  re- 
ference to  the  Master,  dismissed  it,  with  costs  to  be 
paid  by  the  next  friend.    Sale  v.  Sale,  I  Bea.  586. 

An  infant  was  allowed  to  be  placed  at  the  Uni- 
versity of  Dublin  under  specud  circumstances. 
Letham  v.  Hatt,  7  Sim.  141. 

An  infant  co-plaintifiT  may,  on  coming  of  age, 
move  to  have  his  name  struck  out  of  the  bilL  jfcres 
T.  Little,  7  Sim.  138. 

A  suit  was  instituted  on  behalf  of  two  infant 
plainti£b,  one  of  whom,  on  attaining  twenty-one, 
gave  notice  of  a  motion  that  her  name  might  be 
struck  out  of  the  bill  as  plaintifi^  and  that  it  might 
be  referred  to  the  Master  to  inquire  whether  it  was 
for  the  benefit  of  the  other  plaintifiT  that  the  suit 
should  be  continued.  The  Court  granted  the  former 
part  of  the  motion ;  but  refused,  upon  this  notice  of 
motion,  to  dismiss  the  bill  as  to  the  infant  plaintiff 
On  the  following  seal  day,  a  motion  was  made  on 
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behalf  of  the  infant  plaintifi^,  (by  the  former  oo- 
plaintifi^  as  her  next  friend  for  this  application,) 
that  the  bill  should  be  dismissed,  with  costs,  to  be 
paid  by  the  next  friend.  The  Court  being  satisfied 
that  the  suit  had  not  been  instituted  with  a  view  of 
benefiting  the  infants,  and  that  it  would  not  be  for 
their  benefit  that  it  should  be  continued,  granted  the 
motion  without  a  reference  to  the  Master.  Guy  v. 
Guy,  9  Law  J.  Rep.  (n.8.)  Ch.  289 ;  2  Bea.  460. 

The  Master  reported  that  a  suit  instituted  on 
behalf  of  infants  was  improperly  instituted,  and 
ought  not  to  be  prosecuted :  it  was  dismissed,  with 
costs  to  be  paid  by  the  next  friend.  Fat  v.  Sawer- 
kr&p,  1  Bea.  583. 

(FF)  Nbxt  Fribnd. 

In  a  suit  by  a  husband  and  wife,  and  their  infant 
children  suing  by  their  father  as  next  friend,  for  the 
recovery  of  property,  in  which  the  wife  had  a 
separate  interest  for  life,  with  remainder  to  her 
children,  the  husband  went  abroad,  after  a  decree 
had  been  made  to  account,  and  abandoned  the  suit : 
— Held,  that  the  Court  had  not  authority  on  a  pe- 
tition presented  by  the  wife,  to  appoint  a  next  friend 
for  the  wife,  and  a  new  next  friend  for  the  infants ; 
but  the  Court  ordered  that  a  person  to  be  named  by 
the  petitioner  should  be  at  liberty  to  prosecute  the 
suit  for  the  benefit  of  the  wife  and  children.  Green' 
away  v.  Rotherham,  7  Law  J.  Rep.  (k.s.)  Ch.  98  ;  9 
Sim.  88. 

Two  suits  were  instituted  in  the  name  of  an  in- 
fknt,  by  different  persons  as  next  friends.  On  a 
reference  to  the  Master,  he  reported  that  the  second 
ought  to  be  alone  prosecuted.  After  a  decree  in  the 
second  suit,  the  next  friend  in  the  first  suit  applied 
by  petition  for  his  costs  in  that  suit; — Held,  that 
the  determination  of  the  Master  did  not  imply  tiiat 
the  first  suit  was  improper,  and  that  the  party  was 
therefore  entitled  to  nis  costs. 

The  Court  refused  a  reference  to  inquire  as  to  the 
propriety  of  the  first  suit  Crowther  v.  Floodj  5  Law 
J.  Rep.  (n.s.)  Ch.  352. 

(GG)  Lunatic. 

On  the  change  of  the  committees  of  defendants 
in  a  suit,  it  was  ordered,  upon  motion,  that  the 
names  of  the  new  committees  respectively  might  be 
substituted  in  future  proceedings  for  the  names  of 
the  former  committees.  Saumarea  v.  Saumarest,  9 
Law  J.  Rep.  (n.s.)  Ch.  317. 

The  jurisdiction  of  the  Court  in  making  an  al- 
lowance out  of  a  lunatic's  estate  for  his  nexjt-of-kin, 
will  be  exercised  with  great  caution.  No  sum  will 
be  granted  for  such  allowance,  exceeding  in  amount 
the  sum  allowed  for  the  maintenance  and  support  of 
the  lunatic  himself.  Ex  parte  Blair,  5  Law  J.  Rep. 
(n.8.)  Ch.  150 ;  1  M.  &  Cr.  300. 

(HH)  Paupbb. 

An  order  by  which  the  defendant  was  admitted 
to  defend  informd  pauperis,  was,  under  the  circum- 
stances  of  the  case,  discharged,  notwithstanding  the 
affidavit  of  the  defendant  tiiat  his  property  did  not 
amount  to  5L,  and  his  denial  of  the  allegations  by 
which  the  plaintifiT  endeavoured  to  prove  the  con- 
trary. Romilly  v.  Grint,  9  Law  J.  Rep.  (n.8.)  Ch. 
109;  2  Bea.  186. 

A  pauper,  plaintilT,  was  shewn  to  be  in  possession 

3U 


514 


PRACTICE— In  EgoiTT-(RBRRA&iNG8,  A»p«al). 


of  601  a  year ;  but  he  swore  that  he  was  not  worth 
61,  after  his  just  debts  were  paid.  The  Court,  there- 
upon, ordered  him  to  specify  the  debts,  which  spe- 
cification being  unsatisfactory,  he  was  dispaupered. 
Raxworthy  v.  Kcueworlhy,  7  Law  J.  JRep.  (n.s.)  Ch. 
136. 

(II)  Procesdinos  in  different  Courts. 

The  time  at  which  the  defendant  may  compel  a 
plaintiff  suing  in  Chancery,  and  in  some  other  court 
to  elect  in  which  he  will  proceed,  is  fixed  by  the  Ist 
Order  of9th  May  1839,8  Law  J.  Rep.  (n.s.)  Ch.  273; 
1  Bea.  IX.;  and  Ist  Order  of  11th  June  1839,  8  Law 
J.  Rep.  (N.B.)  Ex.  £q.  71 ;  3  Y.  &  C.  i. 

(JJ)  Petition  op  Rights. 

Where  a  petition  of  right  is  referred  to  the  Lord 
Chancellor,  with  the  usual  indorsement,  "  Let  right 
be  done,"  the  Lord  Chancellor  has  not  jurisdiction 
to  adjudicate  upon  the  merits,  as  he  would  upon  the 
merits  of  a  bill  on  demurrer ;  but  the  petitioner  is 
entitled,  as  a  matter  of  course,  to  have  a  commission 
to  inquire  into  the  facts  of  the  case.  Rb  De  Bode 
{Barfm),  9  Law  J.  Rep.  (n.s.)  Ch.  402. 

Course  of  proceeding  by  a  subject  to  enforce  a 
claim  to  property  as  against  the  Crown.  Taylor  ▼. 
Attorney  Geueral,  8  Sim.  413. 

(KK)  Writ  of  Privilege. 

A  general  writ  of  privilege  [see  the  form  in  the 
case]  operates  as  a  notice  merely,  and  not  as  an  in- 
junction. It  is  therefore  irregular  to  move  to  set  it 
aside,  even  if  the  officer  of  the  court  issues  it,  in  a 
case  in  which  he  is  not  entitled  to  privilege.  Re 
Thompson,  6  Law  J.  Rep.  (n.s.)  Ex.  Eq.  89. 

(LL)  Rbhbarinos. 

The  practice  of  the  courts  against  rehearing  ap- 
peals on  the  merits,  is  now  well  established. 

It  is  not  a  sufficient  cause  for  a  rehearing,  that 
the  decision  was  erroneous,  or  the  point  new. 

The  House  of  Lords  will  sometimes  rehear  its 
decree,  where  the  object  is  to  give  effect  to  the  de- 
cree, or  to  do  something  consistent  with  it,  but 
never  with  a  view  of  reversing  it 

Semble — It  is  contrary  to  the  policy  of  the  59  Geo. 
8,  c.  9 1,  for  giving  additional  facilities  in  applications 
to  the  Court  as  to  charity  estates,  to  permit  a  re- 
hearing of  an  appeal  presented  under  that  act  M- 
tomey  General  v.  Ward,  6  Law  J.  Rep.  (n.s.)  Ch.  95, 

Where  a  decree  not  final  in  its  nature,  or  which 
has  only  been  partially  acted  upon,  is  in  the  opinion 
of  the  Uourt  so  erroneous,  that,  if  carried  into  exe- 
cution, it  would  upon  appeal  be  reversed  in  the 
House  of  Lords,  the  Court  will  grant  a  rehearing  of 
the  cause,  notwithstanding  the  application  for  the 
rehearing  be  made  after  d^e  ordinary  time  for  that 
purpose. 

Semble — that  if  the  error  be  apparent  on  the  face 
of  the  decree,  the  Court  will  not  take  into  its  con- 
sideration the  conduct  of  any  of  the  parties  as  a 
ground  for  refusing  the  rehearing.  Ackland  v. 
JBra<Wfc*,8Y&C.237. 

Where  a  decree  has  been  made  against  a  party  at 
the  hearing,  and  he  omits  to  present  a  petition  for 
rehearing,  within  the  limited  time,  if  he  afterwards 
presents  a  petition,  complaining  of  some  omissions 
in  the  decree,  an  order  made  on  such  petition,  sup- 


plying the  omissions  in  the  decree,  is  irregular.  Tbe 
proper  course  would  be  to  file  a  bill  of  review. 
pernoume  v.  Brooke^  3  C.  &  F.  4;  9  BIL  N.&  199. 

The  Lord  Chancellor  will  not  entertain  a 

petition  of  rehearing  or  appeal  before  himself, 

less  leave  had  been  previously  granted  upon  an 
application  for  that  purpose.  Byfeld  ▼.  iVona,  Z 
M.  &  Cr.  437. 

It  is  contrary  to  the  practice  of  the  Couit  to 
permit  a  second  rehearing  before  the  Great  Seal* 
unless  under  special  circumstances.  Mousley  t.  Cmr, 
3  M.  &  K.  205 ;  Fournier  v.  Pome,  ibid.  207,  n. 

Facts  which  occurred  since  the  decree,  and  wludi» 
therefore,  were  not  comprehended  in  the  pleadi^ga, 
may  be  proper  grounds  for  a  rehearing,  if  they  shew 
error  in  the  decree.  After  leave  has  been  given  far 
a  rehearing  in  the  Court  of  Exchequer,  it  is  nnne- 
cessary  to  state,  in  the  petition  for  rehearing,  in 
what  respect  the  decree  is  erroneous,  or  what  is  the 
nature  of  the  deoree  sought  Story  v.  Jokmem,  2  Y. 
&  C.  686. 

Circumstances  in  which,  without  deciding  on  a 
ground  of  appeal,  that  a  decree  alleged  to  have  been 
duly  inrolled,  was  incompetently  opened,  and  a  re- 
hearing allowed,  parties  were  held  not  to  be  bound 
by  their  consent  at  such  rehearing,  not  to  take 
another  case  for  the  opinion  of  a  court  of  law,  and 
the  cause  remitted  to  the  Court  below,  to  hear  parties 
as  to  the  validity  of  such  leases.  Skeeky  v.  Mmekerry, 
WL.  &  R.  493. 

(MM)  Appeal. 

[See  Practice,  In  the  House  of  Lords.] 

The  Court  will  not,  except  under  special  circum- 
stances, pending  an  appeal,  prevent  a  plaintiff  fit>m 
obtaining  the  fruits  of  the  decree  appealed  against ;  bat 
it  will,  under  circumstances,  order  satis&ctoiy  secu- 
rity to  be  given  for  the  repayment  of  the  money,  in 
the  event  of  a  reversal.  Tho^  v.  Mattimgley,  8  Law 
J.  Rep.  (n.s.)  Ex.  Eq.  9;  3  Y.  &  C.  254. 

It  is  irregular  to  comprise,  in  one  petition  of  appeal, 
an  appeal  against  orders  made  In  distinct  tnits.  Boyt 
V.  Morgan,  3  M.  &  Cr.  661. 

The  appeal  from*  an  order,  made  by  one  of  the 
Masters  under  the  statute  3  &  4  Will.  4,  c  94,  s.  13, 
in  a  cause  set  down  at  the  RoUs,  is  not  to  the  Lord 
Chancellor,  but  to  the  Master  of  the  Rolls.  HUl  v. 
Gomme,  8  Law  J.  Rep.  (n.8.)  Ch.  101 ;  3  M.  &  Cr.  M3. 

The  decree  in  the  Court  of  Exchequer,  though  it 
may  be  afterwards  syndicated  upon  in  the  House 
of  Lords,  is  the  final  decree  in  the  suit,  and  that 
Court  has  no  jurisdiction  over  matters  arising  be- 
tween the  decree  and  the  judgment  of  the  House  of 
Lords  which  are  not  embraced  by  the  decree.  SmM 
V.  Attwood,  3  Y.  &  C.  105. 

A  decree,  which  involves  much  principle  as  to 
payment  of  the  costs,  may  be  appealed  from,  as  to 
the  question  of  costs  only.  Taylor  v.  Southgote,  ft 
Law  J.  Rep.  (n.8.)  Ch.  137;  4  M.  &  Cr.  203. 

The  personal  representative  of  a  party  to  a  suit, 
applied  to  the  Master  of  the  Rolls  (in  Ireland),  for 
leave  to  prove  before  the  Master  in  the  cause  un- 
proved demands  of  his  testator,  or  to  file  a  supple- 
mental bill,  which,  being  refused,  he  moved  before 
the  Lord  Chancellor  for  leave  to  file  a  supplemental 
bill,  which  was  refused ;  and,  on  appeal  to  the  House 
of  Lords,  the  appellant  sought  for  leave  to  prove 
before  the  Master,  or  for  a  bill  of  review : — ^Held, 
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that  the  Lord  Chancellor's  deoidon  waa  right,  and 
that  the  appeal  was  irregular  in  asking  for  relief, 
which  was  not  aaked  of  the  Court  helow ;  the  order 
of  the  Master  of  the  Holla,  asking  that  relief,  not 
having  heen  appealed  from.  Monde  t.  Paget,  3  C.  & 
F.i31;  9  Bii.  N.8. 506. 

Where  costs  are,  hy  a  decree,  improperly  charged 
on  a  particular  fund,  an  appeal  may,  on  that  ac- 
count, he  sustained.  Eyrg  ▼.  Manden,  4  M.  &  Cr. 
231. 

A  party  complaining  of  a  decree,  which  had  di- 
rected inquiries,  for  the  purpose  of  obtaining  fur- 
ther information,  nine  years  and  a  half  after  the 
decree  made,  ought  to  have  a  strong  case  to  induce 
a  Court  to  set  it  aside,  more  especially  when  the 
party  complaining  has  exhausted  the  subject-matter 
of  the  inquiry,  and  failed.  Copland  y.  Toulmin,  1 
West,  164. 

Although  an  order  made  upon  appeal,  dismissing 
a  bill  upon  grounds  equally  applicable  to  all  the  de- 
fendants, those  who  did  not  join  in  the  appeal  can 
have  no  benefit  of  such  order,  although  it  renders 
the  decree  useless.  Ttuker  ▼.  Small,  C.P.C.  256 ; 
Stocken  V.  Stocken,  ibid.  257 ;  Stubbs  ▼.  Sargon,  ibid. 

A  demurrer  for  want  of  parties,  and  for  want  of 
equity,  waa  allowed,  and  the  plaintiff  appealed,  but 
admitted,  at  the  bar,  that  the  bill  was  defective,  for 
want  of  parties.  The  Lord  Chancellor  expressed 
strong  disapprobation  of  the  appeal,  as  the  only 
question  could  be,  whether  the  old  bill  should  be 
amended,  or  a  new  bill  filed.  Feman  v.  Vernon,  2  M. 
&  Cr.  145. 

On  a  tanotion  in  the  Court  of  Chancery,  for  a  new 
trial  of  an  issue,  the  parties,  by  their  counsel,  con- 
sented to  take  the  Lord  Chancellor's  decree,  on  the 
evidence  taken  on  the  former  trials,  in  order  to  avoid 
further  expense  and  delay: — Held,  that  such  decree 
was  subject  to  appeal  to  Uie  House  of  Lords.  Morrii 
V.  DavUs,  5  C.  &  F.  163. 

(NN)  Jurisdiction  of  ths  Court. 

When  a  case  has  been  adjudicated  on  by  another 
Court  of  competent  jurisdiction,  whether  this  Court 
will  interfere  in  the  same  case,  on  the  ground  of  a 
discovery  of  new  matter,  or  of  the  plaintiff  having 
been  prevented  by  accident  or  any  other  reason  from 
bringing  his  clum  before  the  other  Court — quare. 
Breadalbane  {Marquis)  v.  Chandot  {Marquie),  7  Law 
J.Rep.(N.8.)Ch.28;  2M.&Cr.7n. 

The  jurisdiction  of  the  Court  of  Chancery  cannot  be 
taken  away  by  another  jurisdiction  having  cognisance 
given  to  it  in  the  same  matter.  Neither  the  97th 
section  of  the  Municipal  Corporation  Act,  giving 
a  special  remedy  by  appeal  to  His  Majesty,  nor 
any  other  section  of  Uiat  act,  deprives  that  Court  of 
its  jurisdiction  over  corporate  property  held  by  the 
old  corporation  in  trust  for  the  purposes  mentioned 
in  the  act  Attorney  General  v.  Aspinail  or  Attorney 
General  v.  Liverpool,  7  Law  J.  Rep.  (n.s.)  Ch.  51 ;  2 
M.&Cr.613. 

A  bill  was  filed  for  satisfaction  of  an  annuity,  pay- 
able out  of  rents  and  interest  on  a  sum  secured  by  a 
mortgage  and  bond,  after  the  defendant  had  by  the 
answer  resisted  the  claim  upon  equitable  grounds, 
and  had  examined  witnesses  in  support  of  the  an- 
swer. His  objection  at  the  hearing,  that  the  plaintiff's 
remedy  was  at  law,  was  overruled  as  coining  too  late. 
miUams  V.  Bown,  C.P.C.  360. 


Where  the  right  to  two  different  kinds  of  property 
in  a  foreign  country,  and  connected  together,  is  in 
question,  and  one  kind  must  be  administered  in  this 
country,  the  Court  will  abjudicate  on  the  whole. 
Bunbury  v.  Bunbury,  8  Law  J.  Rep.  (n.s.)  Ch.  297  » 
1  Bea.  318. 

(OO)  Creditor's  Claim. 

After  report  settled  in  a  creditors'  suit,  a  creditor 
cannot  be  Jet  in  to  prove  his  debt  without  leave  of 
the  Court,  even  though  the  report  be  not  signed. 
Parker  v.  Moorley,  9  Law  J.  Rep.  (n.s.)  Ex.  Eq,  16; 
3  Y.  &  C.  720. 

(PP)  Distringas. 

A  party  who  had  obtained  a  dUtringae  in  the 
Exchequer  to  restrain  the  transfer  of  stock,  after- 
wards filed  his  bill  in  Chancery,  alleging,  that  the 
Chief  Baron,  when  the  filing  of  the  bill  became 
necessary,  was  out  of  town,  but  not  shewing  that 
inquiry  had  been  made  as  to  liis  being  within  a  con- 
venient distance: — Held,  not  sufficient  cause  for 
taking  the  case  into  the  Court  of  Chancery ;  and,  on 
motion,  the  disiringae  was  discharged  with  costs. 
fVilliam*  v.  Bank  ^  England,  6  Law  J.  Rep.  (n.s.) 
Ex.  Eq.  20 ;  2  Y.  &  C.  265. 

(QQ)  Jurisdiction  and  Duties  of  the  Masters. 

The  Masters  have  no  power  to  dispense  with  or 
relax  the  general  orders  of  the  Court.  Smith  v. 
fVebster,  3  M.  &  Cr.  244. 

Under  the  statute  of  8  fir  4  Will.  4,  c.  94,  s.  18, 
the  Masters  have  the  same  jurisdiction  to  dispense 
with  the  strict  letter  of  the  general  orders,  in  the 
cases  mentioned  in  the  act,  as  the  Court  itself  has. 
Milbanke  v.  Stevens,  7  Law  J.  Rep.  (n.s.)  Ch.  107 ;  8 
Sim.  160 ;  but  see  Lloyd  v.  Waite,  4  M.  &  Cr.  257. 

Some  parties  in  the  cause  had  the  option,  under 
a  will,  of  purchasing  certain  jewels,  which  the  decree 
directed  to  be  deposited  in  iht  Master's  office,  and 
the  Master  was  to  be  at  liberty  to  receive  proposals 
from  the  parties  for  their  purchase.  The  Master 
declined  receiving  the  jewels,  and  an  order  waa 
made,  that  the  Master  should  appoint  a  proper  per- 
son to  have  the  care  of  the  jewels,  who  should  find 
security,  and  have  an  allowance,  and  who  should 
allow  access  thereto,  for  the  purposes  in  the  decree 
mentioned.  Jervis  v.  Braeier,  6  Law  J.  Rep.  (n.s.) 
Ch.  63. 

(RR)  Accountant  General. 

A  cheque  of  the  Accountant  General  was  alleged 
to  have  been  accidentally  destroyed.  The  Court, 
though  not  satisfied  with  the  evidence  of  its  destruc- 
tion, directed  the  issue  of  a  new  cheque,  on  the 
ground  that  the  other  cheque,  being  more  than  a 
year  old,  would  not  be  paid  if  presented.  Taylor  v. 
Artoeiw,  lBea.571. 

3.  IN  THE  ECCLESIASTICAL  COURTS, 

[See  Ecclesiastical  Courts.] 

Where  a  writ  de  eontumace  capiendo  had  been  filed 
in  the  court,  and  delivered  to  the  sheriff,  and  the 
defendant  was  arrested  on  it,  the  Court  quashed  it, 
for  a  defect  in  it,  without  compelling  the  defendant  to 
sue  out  a  habeas  corpus.  Rex  v.  Hewitt,  6  Law  J.  Rep. 
(n,s.)K.B.235;  6  Ad.  &  E.  547,  n. ;  IN.  &  P.  689; 
5  Dowl.  P.C.  646. 
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WWw  m  a  rait  for  dpfanurtion  a  writ  dir  eaniu-^ 
mmK  emfit»d»  iwued,  chjtfging  a  contempt  in  non* 
ftiferinancc  of  a  penance  enjoined  by  the  Spiritnal 
iUmti^  and  alao  in  the  non-payment  of  24IL  for 
cMtey  the  Cotirt  of  King's  Bench  Tefused  to  net 
a«i4le  the  writ,  on  the  ground  that  the  sentenoe 
enj'iining  the  penance  was  erroneous.  KingUm  v. 
liaek,  7  Law  J.  Rep.  (na)  aB.  ^ ;  7  Ad.  &  £.  706; 

A  writ  de  eoniumaee  capUndo  is  bad,  and  will  be 
set  ai»Sde,  if  it  be  directed  to  the  sheriff  of  one  county, 
and  it  appear  by  the  writ  that  the  defendant  is  resi* 
dirnt  in  another  county. 

And  that  sufficient] v  appears  if  he  be  described 
as  A  H,  off  &c.,  in  the  latter  county. 

If  such  suit  recite  a  signifieavit  that  the  defen- 
dant is  eontumacious  in  not  obeying  the  lawftil 
commands  (to  pay  J  fi  the  sum  of,  &e.,  costs  duly 
taxed,  pursuant  to  a  monition  duly  issued  and 
MrrvHl,  and  returned,  &c.)  of  A,  B,  and  C,  doctors 
of  laws,  Judges  delegate,  appointed  under  a  com- 
mission under  the  Great  Seal,  bearing  date,  &o., 
ahd  lawfully  authorized,  by  not  paying  to  J  B  the 
uMii  Ml ffi, according  to  the  said  monition,  in  an  appeal 
ffitm  the  Ar('h<«s  Court,  &c.  (sUting  the  subject- 
rrtstt^f  i*f  the  I'ftuse,  ami  names  of  the  parties): — 
ff0mhhu  thNt  iUo  writ  is  had,  as  not  sufficiently 
«lM<wiit^  tliMt  a  roininlssion  of  delegates  was  issued 
Iff  tli<*  partii'Ulnr  csuse. 

Utii,  it  was  held,  that  surh  writ  is  at  all  erents 
hml,  tf  1(  )?ur|Mirt  to  Issue  on  a  signifieavit  of  A  and 
U  only,  H  not  siipoaring  that  they  were  authorized, 
hy  a  ipiMrutn  clsuso  la  the  commission,  or  other- 
wUp,  to  M'i  without  ('. 

AUi\,  Mt^mhtif,  that  a  quorum  clause  in  the  commis- 
sion would  mi  uiakr  sucli  a  writ  good.  Rex  v.  Rick- 
0/tM,U  IwiwJ,  ltt*n.  (N.H.)  K.ll.  172 1  6Ad.&£.6d7; 
1  N.Ar  I'.OHU.IiHA. 

A  writ  of  n$ftiitM  rum  prorhmathWt  tested  May  24, 
IH'AH,  rtMiiti'ii,  that  s  writ  th  roututmtre  caf^endo  had 
Usiieil,  roturntthlu  .Ununry  11,  to  take  one  R,  and 
iliHl  Ihu  Mhiiift'htid  returned  that  he  was  not  found 
within  hU  liAiliwltki  and  it  di rooted  the  sheriff  to 
tskii  ihf  Msid  H,  and  if  h«  should  not  be  found  within 
his  Imillwick,  to  cause  proclnination  to  be  made  for 
hlin  to  Hiirrcnder  within  six  days  J  but  the  first  writ 
WHS  not  dflivertMl  to  the  Hhrrill  until  ho  was  out  of 
oIIUt  :  11(1(1  thiit  till*  writ  of  capia*  was  void;  for, 
if  it  WHS  a  (^intlmisnco  of  the  writ  d«  contumace 
iHiphmh,  thi<  IntiTviil  of  the  term  was  a  discontinu- 
anci'j  itiid,  if  It  might  hnvo  been  issued  when  Ae 
Intlcr  WHS  rt«lunu'd  In  point  of  fact  by  the  sheriff, 
still  nothing  was  shewn  on  the  face  of  the  writ  to 
oxpliiin  tht<  dolay,  and  it  sppcnrcd,  In  fact,  that  the 
shi'iiffhHd  not  power  to  lu't  under  it — and  per  Wil- 
Unms,  J.,  the  writ  wan  wrong  In  making  the  procla- 
niAtion  (lt)>«*ndent  upon  the  fact  of  the  defendant 
not  h<*ing  lound  in  tlie  hAiliwiek,  whereas  the  pro- 
olnniAtion  ought  to  he  mnde  ahKolutely.  Rrgina  v. 
Rirkvttii.H  l.nw  J.  Hep.  (n.b.)  aB.  44;  8  Ad.&£. 
UJ1{  IV. ti  I).  160. 

4.  IN  THE  HOUSE  OF  LORDS, 

[  Morgan  v.  EwittM,  8  Dig.  Law  J.  450 ;  3  C.  &  F. 
159.1 

Although  the  Judges  attend  to  assist  the  Lords, 
yet,  if  after  hcnring  the  esse  made  for  the  plaintiff 
in  error,  or  for  the  appellunt,  no  doubt  is  enter- 


tained by  any  of  thea  thai  ihe  iudgment  ^  dw 
Court  below  waa  right,  their lArdsfaipa  will  nH  hear 
the  defendost  or  reapondent  Jtaa  ^.  ithmnm,  6  C.  & 
F.4L 

Costa  in  appeala  aad  writs  of  error,  in  the  fioaae 
of  ifOrds,  are  to  be  taxed  by  the  derk  of  the  parim- 
mants,  or  clerk  asristsnu      Order  of  tfae  Srd  ml 
April  1835,  SC.&F* 

By  the  standing  order  of  the  Heuae  of  Lords^  of 
the  24th  of  March  1726  (Na  118),  as  amended  m 
1829,  no  petition  of  appeal  from  any  decree  or  aen- 
tence  of  any  oouxt  of  equity  in  England  or  Ireland, 
shall  be  received  by  the  House,  after  two  yean  £raas 
the  enrolling  of  the  same,  and  the  end  of  the  next 
session  ensuing  the  said  two  years,  unlesa  the  per- 
son entitled  to  audi  appeal  be  under  the  age  of 
twenty-one  years,  or  covert,  wen  oosipee  loenlis,  im- 
prisoned, or  out  of  Great  Britain  or  Irdand,  in  whiA 
case  such  person  may  bring  hia  appeal  within  two 
yeara  after  such  disability  ceased,  and  the  end  of  the 
next  aeasion  of  parliament  ensuing  the  two  yean; 
but  in  no  ease  shall  any  person  be  allowed  a 
longer  time,  on  aooount  of  mere  absence,  to  lodge  an 
appeal,  than  five  years  from  the  date  of  du  last  de- 
cree or  order  appealed  against. 

Held,  therefore,  by  the  House  of  lioida,  that  as 
sppeal  lodged  the  18th  of  February  1886,  asaiiict  a 
decree  dated  the  26th  of  April,  and  iaroUedUie  I4di 
of  June  1832,  waa  irregiuar  as  not  being  wkhtn 
time,  although  the  appellant  had  beenahacnt  abroad, 
in  consequence  of  embarrassment,  and  the  iUnesa  of 
his  wife,  and  was  advised  and  believed  he  might 
appeal  at  any  time  within  five  yearn  from  die  £te 
of  the  inrobrnent  of  the  decree,  and  although  his 
appeal  had  been  received  and  appointed  for  heaiug. 
Held,  however,  that  the  said  appeal  waa  saved  hf 
being  extended  to  subsequent  orders  in  the  same 
cause,  the  appeal  from  these  ovdeia  being  farou^ 
within  two  years  firom  the  inroUing  of  them,  Jh 
Burgh  v.  Clarke,  4C.  &  F.  562. 

Where  the  subjects  of  two  appeals  mwe  ao  con- 
nected, that  the  case  of  a  party  to  one  of  them  is 
afibcted  by  the  argument  in  the  other,  to  which  he 
is  not  a  party,  his  counsel  will  be  allowed  to  an- 
swer those  arguments.  Phippe  v.  Atkerg^  8  C  &  F. 
708. 

Though  the  House  of  Lords  may  conaent  to  hesr 
an  appeal  from  a  court  of  equity  before  it  is  inroUed, 
yet  judgment  will  not  be  given  till  after  it  has  been 
mrolled.  FotUr  v.  CoekeriH,  3  C.  &  F.  456 ;  9  BIL 
N.8. 332. 

On  the  day  appointed  for  hearing  an  appesl,  when 
its  competency  also  waa  first  to  be  argued  by  oae 
comisel  on  a  side,  pursuant  to  an  order  of  the  Houses 
the  respondent's  counsel  appeared  at  the  bar,  and 
no  counsel  or  agent  appearing  for  the  appellant, 
prayed  that  the  appeal  be  dismissed.  The  House 
required  him  to  open  a  primd  facie  case  against  the 
appeal  before  they  would  dismiss  it  Fraser  v.  (jondoa, 
3C.&F.718. 

Semble,  that  one  of  several  plaintifls  may  appeal 
against  a  decree.  Cohin  v.  HartweU,  5  C.  &  F.  484. 

Additional  printed  cases  having  been  lodged  by 
permission  of  the  Court,  without  objection,  contsin> 
ing  a  ground  of  action  not  originally  founded  on, — 
Per  L.C.,  a  court  of  appeal  will  not  readily  listen  to  sn 
objection  of  this  kind,  not  made  in  the  court  below, 
if  it  appears  from  the  whole  case  presented  to  the 
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Court  that  no  silastic*  Imm  been  done.  HtMteU  t. 
Nisbetei  Tnuims,  M*CL  &  IL  58. 

Where  an  appellant,  after  receiTing  uUnlgenoe 
from  the  House  upon  terms,  fails  to  comply  wiui  the 
temss,  or  to  appeaor  on  the  day  appoint^  for  the 
healing,  his  appeal  will  be  dismissed,  with  coats, 
upon  moticBi  on  behalf  of  the  reepondent,  without 
requiring  him  to  present  a  petition  for  llie  purpose. 
Makon  ▼.  Jrwht,  4  C.  &  F.  669, 

Where  a  case  has  been  ordered  by  the  appeal 
committee  to  be  argued  before  the  House,  upon  the 
question  of  the  competency  of  the  appeal,  the  House 
may  or  not,  at  its  discretion,  permit  a  reply. 

An  appeal  on  a  mae  point  of  practice  is  not  com^ 
potent* 

Where  a  Court  has  treated  one  of  its  own  proceed- 
ings as  merely  interlocutory,  and  not  final,  that 
circumstance  is  decisive  of  the  nature  of  such  pro« 
ceedings.  Fernery,  Hmodm^  4  C.  &  F.  26. 

It  seems  that  where  the  order  of  an  appeal 
eommittee  is  desired  to  be  reheard,  the  rehearing 
cannot  in  strictness  take  place  without  notioe. 

Though  a  party  may  for  ooayenieince  sake  be 
allowed  to  argue  against  the  decision  of  an  appeal 
committee,  without  haying  given  such  notice,  it  must 
be  on  the  understanding  that  he  is  to  present  a 
petition  to  be  heard  aga&nst  the  allowanoe  of  the 
petition  of  appeaL 

The  time  limited  by  the  standing  order  of  the 
24th  of  March  1726,  for  the  presenting  of  petitions  of 
appeal,  begins  to  run  from  the  inrolment  of  a  decree 
of  a  court  of  equity,  and  not  from  the  period  when 
that  decree  was  pronouneed. 

The  inrolment  does  not  relate  backwards  so  as  to 
prevent,  by  the  eflect  of  relation,  this  oonstructiQn  of 
the  standing  order.  Where  therefore  a  decree,  which 
had  been  pronounced  in  1821,  was  not  inrolled  till 
1836,  the  appeal  oonunittee  received  the  petition  of 
appeal,and  the  House  confirmed  its  decision.  Brooke 
V.  Chawtpemownet  4  C.  &  F.  247. 

Where  there  is  a  statement  of  a  fact  in  the  case 
presented  by  the  appellant  to  the  House  of  Lords,  aa 
the  subject  of  appeal,  the  respondent,  if  he  objects 
to  such  statement,  should  apply  to  have  it  struck 
out  If  he  omits  to  do  so,  such  fact  will  be  after- 
wards taken  as  uncontradicted.  Turner  v.  Dickennn^ 
3C.&F.69aw 

There  is  no  rule  of  practice  preventing  one  of 
several  defendants  from  appealing  to  the  House  of 
Lords.  Holme*r,Beniif,  4C.&F.149;  lOBli.N.s.266. 

Where  A  presents  a  petition  of  appeal,  and  B 
presents  a  counter  petition,  praying  that  the  former 
may  be  dismissed  as  incompetent,  B  is  entitled  to 
be^  on  the  argument  as  to  the  contpetency  of  the 
appeaL  Gray  v.  Forbes^  6  C.  &  F.  356. 

6.  IN  THE  ADMIRALTY  COURTS, 
[See  Admibalty,  Couat  of.] 

6.  IN  CRIMINAL  PROCEEDINGS. 

A  clerk  of  the  peace  had  returned  an  indictment, 
which  had  been  found  at  a  borough  sessions  in  obe- 
dience to  a  writ  of  certiorari,  but  the  caption  of  the 
indictment  did  not  contain  the  names  of  the  grand 
jury.  It  being  alleged  that  more  thsn  twenty- three 
grand  jurymen  found  the  bill,  a  rule  nisi  for  the 
clerk  of  the  peace  to  amend  his  return,  by  inserting 
the  names  of  all  the  grand  jury,  was  discharged  by 


the  Court;  it  not  appearing  that  there  was  anything 
remaining  at  the  Sessions  by  which  the  amendment 
could  be  made. 

The  insertion  of  the  names,  though  proper,  is  not 
so  essential  as  to  render  the  caption,  where  they  are 
omitted,  void.  Rexy,  Marsh,  6  Law  J.  Rep.  (na) 
M.C.158;  6Ad.&£.236;  6N.8cM.668. 

A  was  indicted  for  felony  in  using  an  instrument 
to  procure  abortion,  and  B  was  indicted  with  him  as 
an  accessary  before  fhe  fact  A  did  not  appear  to 
take  his  trial,  but  B  who  was  on  bail,  appeared  :— 
Held,  that  under  these  oireumstanoes,  B  was  not 
compellable  to  plead  to  the  indictment;  and  the 
Judge  allowed  him  to  be  admitted  to  baU.  Rtgima 
V.  Athmallj  9  C.  &  P.  236.  [Gumey] 

On  trial  of  an  indictment  for  perjury,  on  the 
Crown  side  of  the  assizes,  where  it  appeared,  that  the 
attomies  on  both  sides  had  agreed  that  the  formal 
proofs  should  be  dispensed  with,  and  that  that  part  of 
the  prosecutor's  case  should  be  admitted,  the  Judge 
would  not  allow  the  admission,  and  the  prosecutor 
not  being  prepared  with  the  formal  proofs,  the  de- 
fendant was  acquitted. 

A  Judge  will  not  allow  a  criminal  case  upon  the 
Crown  side  of  the  assizes,  to  be  tried  on  admissions 
of  this  kind,  unless  they  are  made  at  the  trial  by  the 
defendant  or  his  counsel.  Regina  v.  ThomkiU,  8  C.  & 
P.  676.  [Abinger] 

Three  persons  were  ipdlcted  for  a  rape,  and  were 
also  indicted  for  the  murder  of  the  party  alleged  to 
be  ravished.  Before  the  trial,  on  the  indictment  for 
the  rape,  the  counsel  for  the  prosecution  asked  to 
have  one  of  the  prisoners  acquitted,  that  he  might 
call  him  as  a  witness  against  the  others.  This  waa 
opposed  by  the  prisoners'  counsel : — Held,  that  in 
cases  of  this  kind  the  Court  will,  if  it  sees  no  cause 
to  the  contrarv,  intrust  it  to  the  discretion  of  the 
counsel  for  the  prosecution  to  determine,  whether 
he  will  have  a  prisoner  acquitted  before  the  trial 
commences,  to  enable  him  to  call  such  prisoner  as  a 
witness  against  the  other  prisoners.  Regina  v.  Owen^ 
9C.&P.83.  [Williams] 

A  party  acquitted  of  a  felony  for  which  he  has 
been  held  to  bail,  or  committed  more  than  twenty 
days,  is  entitled  to  a  traverse,  on  an  indictment  being 
preferred  against  him  for  the  same  transaction  as  a 
misdemeanour.  i2e;t  v.  Williams,  1  M.  8c  K.  503, 
[Gumey] 

A  prosecutor  of  a  traverse  at  the  assizes,  does  not 
cure  die  defect  of  an  insufficient  notice  of  the  trial  of 
it,  by  instructing  counsel  to  state  that  he  has  not 
had  sufficient  notice  of  trial,  or  by  putting  in  an 
affidavit  that,  in  consequence  of  the  insufficiency  of 
the  notice,  he  has  not  been  able  to  obtain  the  atten- 
dance of  his  witnesses. 

The  proper  notice  of  trying  a  traverse  at  the  assizes 
is  ten  days.  Regina  v.  FeaSterstonehaugh,  8  C.  &  P, 
109.  [Abinger] 

If  there  be  cross  indictments  for  an  assault  to  be 
tried  as  traverses  at  the  assizes,  and  the  same  trans- 
action be  the  subject  of  both  indictments,  the  Judge 
will  direct  the  jury  to  be  sworn  in  both  traverses, 
and  the  counsel  for  the  prosecution  of  that  which  is 
entered  first,  will  open  his  case  and  call  his  \iritnesse8 ; 
the  counsel  on  the  other  side  will  then  open  his 
case  and  call  his  witnesses,  and  there  will  be  na 
reply  on  either  side.  Regina  v.  Wanklyn  and  Regina 
V.  Vaugkan,  8  C.  &  P.  290.  [Gurney] 
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In  cases  of  felosy  any  convenaHon  or  declaration 
of  the  prifloneri  which  is  intended  to  be  given  in 
evidence,  should  be  opened  by  the  counsel  for  the 
prosecution ;  unless  it  be  a  confession,  and  then  it 
should  not  be  opened.  Rex  v.  DavU,  7  C.  &  P.  7S6. 
[Parke] 

Course  of  practice  on  trials  for  felony,  where  the 
prisoner  is  defended  by  counsel,  as  to  cross-exami- 
nation from  the  depositions,  and  as  to  the  right  of 
reply  for  the  prosecution,  where  a  supposed  variance 
or  contradiction  hetween  the  deposition  and  the  tes- 
timony of  a  witness  at  the  trial,  is  relied  upon  by  the 
counsel  for  the  prisoner — where  witnesses  are  called 
to  character — and  where  the  prosecution  is  instituted 
by  the  Crown.  Prisoner's  Counsel  Act  {Practice 
Under),  6  Law  J.  Rep.  (n.8.)  M.C.  87. 

In  a  case  of  felony,  if  witnesses  are  called  to  the 
character  of  the  prisoner,  this  gives  the  prose- 
cutor's counsel  a  right  to  reply  on  the  whole  case, 
and  not  merely  to  observe  on  the  evidence  to  cha- 
racter; and  it  is  entirely  at  the  discretion  of  the 
prosecutor's  counsel,  whether  he  will  exercise  his 
right  of  reply  or  not  Rex  v.  Whiting,  7  C.  &  P.  771. 
[Bolland] 

But  semble,  that  is  a  right  which,  in  practice,  ought 
not  to  be  excercised,  except  under  very  special  cir- 
cumstances. Rexr.  Sta9mard,7  C.  &¥,  67S.  [Patte- 
son  and  Williams] 

If  two  prisoners  are  indicted  jointly  for  the  same 
offence,  and  one  call  witnesses,  the  counsel  for  the 
prosecution,  is  entitled  to  a  general  reply.  But,  if 
the  offences  are  separate,  and  they  have  been  sepa- 
rately indicted,  he  must  in  his  reply,  confine  him- 
self to  the  case  of  the  party  who  has  called  witnesses. 
Regina  v.  Hatjes,  2  M.  &  R.  165.  [Parke] 

Counsel  for  prisoners  in  felonv,  have  no  right  to 
give  the  prisoner's  statement  of  the  facts. 

A  statement  of  facts  not  intended  to  be  proved, 
g^ves  a  reply  to  the  counsel  for  the  prosecution. 
Regina  v.  Butcher,  2  M.  &  R.  228.  [Coleridge] 

In  a  case  of  felony,  if  the  prisoner's  counsel  has 
addressed  the  jury,  the  prisoner  himself  will  not  be 
allowed  to  do  so.  Reginav,  Boucher,  8  C,  &  P.  141. 
[Coleridge] 

The  resolutions  of  the  Judges  as  to  cross-examin- 
ing from  the  depositions,  are  binding  upon  the 
prisoner's  counsel;  but,  it  seems,  that  the  Judge 
who  tries  a  case  may,  if  he  think  fit,  notwithstand- 
ing those  resolutions,  himself  question  a  witness  as 
to  any  discrepancy,  which  appears  between  his  de- 
position and  his  evidence  on  the  trial. 

Whether,  if  he  does  so,  and  thereby  introduces 
new  facts  in  evidence,  the  counsel  for  the  prosecution 
will  have  the  right  of  re^lyt—qutere.  Rex  v.  Edwards, 
7  C.  &  P.  26.  [Littiedale  and  Coleridge] 

The  Court  of  Quarter  Sessions  sentenced  three 
persons,  convicted  of  burglary,  to  be  transported : — • 
Held,  on  a  writ  of  error,  that  that  judgment  was 
erroneous ;  and  that,  as  this  Court  had  no  power  to 
pronounce  the  right  judgment,  the  prisoners  were 
entitled  to  be  discharged.  Rex  v.  Bourne  or  Bourne 
V.  Rex,  e  Law  J.  Rep.  (n.s.)  M.C.  129 ;  7  Ad.  &  E. 
58;  2N.&.P.248. 


PREBEND. 

[See  Deed,  Construction ;  Doe  d.  Butclter  v.  Mtts- 

grave."] 
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Protection  to  purchasers  given  in  certain  cases  by 
2  Vict  ell;  17  Law  J.  Stat  1 1. 

[HawkinsY.  Hawkins,  8  Dig.  Law  J.  180;  7  Sim. 
178.] 

A  leaseholder  deposited  his  deeds  with  banken* 
as  a  security  for  cash  advances,  and  was  afkerwaids 
convicted  of  felony,  whereby  the  legal  estate  in  ilie 
leaseholds  became  fbrfeited  to  the  Crown.  The 
bankers  filed  a  bill  against  the  Attorney  Geoenl 
for  a  declaration,  that  they  were  entitied  to  an  equit- 
able mortgage  or  lien  upon  the  premises ;  for  an 
account  and  sale ;  and  that  the  piaintifia  might  be 
paid  out  of  the  produce ;  and  for  a  receiver: — UeM, 
that  the  Court  had  no  jurisdiction  to  direct  a  sale, 
as  the  legal  estate  was  in  the  Crown,  bat  only  to 
declare  the  plaintiff^  entitied  to  hold  until  the  Crown 
should  redeem.  Hodges  v.  Attorney  Oenerml,  8  Law  J. 
Rep.  (n.s.)  Ex.  £q.  28 ;  8  Y.  &  C.  842. 

The  widow  of  a  person  who  dies  intestate,  and 
without  any  next-of-kin,  is  entitled  to  a  moiety  only 
of  his  personal  estate,  the  other  raoiety  belonging  to 
the  Crown.  Cave  v.  Roberts,  6  Law  J.  Rep.  (n.8.)  Ch. 
4;  8  Sim.  214. 

A  grant  by  Edward  IV.  of  an  advowaon  having, 
by  the  effect  of  the  statute  of  10  Henry  7  (Irish) 
been  repealed,  it  was  held  to  have  become  reappcnd- 
ed  to  the  manor,  to  which  it  was  appendant  before 
the  grant  Meath  (Bishop)  v.  Winekesier  {Marfuk), 
4C.&F.445;  10  BIL  N.8. 380. 

A  contract  by  the  Commissioners  of  Woods  and 
Forests,  under  5/  Geo.  8,  c  97,  for  the  saleof  a  Crown 
manor,  **  and  all  courts  baron,"  &c.,  "  and  all  other 
rights,  members,  emoluments,  and  appurtenances 
thereunto  belonging,"  is  a  contract  witii  the  Crown, 
and  is  within  the  statute  17  Edw.  2,  c.  15.  Hierefbre 
an  advowson  appendant  to  the  manor  does  not  pass 
by  such  general  words,  and  the  purchaser  wiU  be 
bound  to  take  a  conveyance  of  the  manor  withoot 
the  advowson. 

The  issuing  of  a  special  warrant  from  the  Treasury 
to  the  Commissioners  of  Woods  and  Forests  is  not, 
under  the  statutes  57  Geo.  8,  c  97,  and  10  Gea  4, 
c.  50,  a  condition  precedent  to  the  making  of  any 
contract  between  the  commissioners  and  the  pur- 
chasers of  crown  lands ;  it  is  sufficient  if  a  specia] 
warrant  be  obtained  before  certificates  of  aaie  are 
granted  to  the  purchaser.  Attometf  Oeneral  ▼.  ^iweO, 
6  Law  J.  Rep.  (n.8.)  Ex.  Eq.  86 ;  1 Y.  &  C.  559. 

Under  the  words  of  the  statute  25  Geo.  3,  c.  85, 
s.  1,  which  directs  that  the  *' right,  tiUe,  estate,  and 
interest"  of  a  crown  debtor,  may  be  sold  to  satisfy 
the  debt,  a  leasehold  renewable  on  lives  maybe  dis- 
posed of. 

llie  Court  refused  to  order,  at  the  instance  of  the 
Crown,  a  sale  by  private  contract;  but  directed  the 
Remembrancer  to  certify  which  was  the  mo»i  ad- 
vantageous mode  of  selling  the  property.  In  re  Lane, 
9  Law  J.  Rep.  (n.s.)  Exch.  175 ;  s.  c  Regina  v.  Lanst 
6  M.  &  W.  489. 

Where  a  crown  debtor  has  died  insolvent,  a  motion 
for  a  writ  of  diem  cUshsU  extremnm  is  absolute  in  the 
first  instance.     Rex  v.  Creve,  5  Dowl.  P.C.  158. 

Qnare — has  the  Crown  power  to  grant  perquisites 
of  an  office  of  state  to  a  private  person  I  Rex  v. 
Forty-nine  Casks  of  Brandy,  8  Hag.  270. 
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[See  Common — Easement — Water  and  Wateb- 

couRSE — Way.] 

Under  the  statute  2  &  3  Will.  4,  c.  71,  theei^'oy- 
meat  of  an  easement  as  of  right,  for  twenty  years 
next  hefore  the  commencemeat  of  the  suit,  means 
a  continuous  enjoyment  for  twenty  years  next  hefore 
the  commencement  of  the  suit,  as  of  right,  of  the 
easement,  without  an  interruption  acquiesced  in 
for  a  year.  If,  therefore,  during  any  part  of  the 
twenty  years  there  is  unity  of  possession,  the  eivjoy- 
ment  is  defeated. 

It  is  not  necessary,  under  the  5th  section,  that 
such  unity  of  possession  should  be  specially  pleaded. 
Olney  y,  Gardiner,  8  Law  J.  Rep.  (n.8.)  Bxch.  102 ; 
4  M.  &  W.  496. 

Under  the  2  &  8  Will.  4,  c  71,  the  specified 
periods  of  eigoyment  must  be  proved  continuously. 
Therefore  proof  of  the  exercise  of  a  profit  d  prendre 
for  twenty-eight  years  down  to  the  eonmiencement 
of  the  suit,  there  having  been  an  interruption 
during  the  twenty-ninth  and  thirtieth  years,  will  not 
support  a  plea  of  thirty  years'  enjoyment,  though 
there  had  been  an  exercise  of  the  right  prior  to  that 
interruption. 

Proof  of  the  exercise  of  a  right  of  pasture  assumed 
to  be  a  profit  H  prendre,  will  not  support  a  plea  of  a 
right  to  turn  cattle  on  to  a  close  assumed  to  be  an 
easement  BetUeif  v.  Appleyard,  7  Law  J.  Rep.  (n.b.) 
as.  145;  8Ad.&£.161;  8N.&P.257. 

In  an  action  of  trespass,  for  taking  and  im- 
pounding the  plaintilTs  catUe,  in  P  and  G  field,  the 
defendant  pleaded,  first,  that  T  B  and  his  ancestors 
had  been  inmiemorially  used  to  have,  for  themselves 
and  their  heirs  and  assigns,  the  sole  and  several 
pasturage  in  217  acres  of  the  said  P  and  G  field,  in 
groee,  iit  all  his  and  their  cattle,  from  the  4th  of 
September  in  one  year,  to  the  5th  of  April  in  the 
following  year ; — that  T  B  in  1755,  by  indenture, 
granted  the  said  pasturage  to  S  B,  his  hein  and 
assigns  for  ever ; — ^that  J  B,  who  claimed  by  descent 
ihnn  S  B,  in  1886  demised  the  said  pasturage  to 
the  defendant,  (not  saying  by  deed,)  who  seized  the 
plaintiff's  cattle,  because  they  were  depasturing  the 
land  in  question.  The  defendant  pleaded,  secondly, 
that  for  thirty  yeara  before  the  commencement  of 
the  suit,  J  B  and  his  anceston  had  enjoyed  of 
right,  without  interruption,  ibr  himself  and  them- 
selves, his  and  their  heirs  and  assigns,  the  sole  pas- 
turage in  the  field  in  question  tn  gron,  stating  a 
demise  (but  not  by  deed)  to  the  defendant,  and 
concluding  as  in  &e  fint  plea.  The  replication 
traversed  specially  the  right  of  T  B,  as  alleged  in 
the  fint  plea,  and  traversed  the  ei^oyment  of  J  B 
as  of  right,  without  interruption,  for  thirty  years,  as 
alleged  in  the  second  plea.  It  appeared  at  the 
trial,  that  within  the  last  twenty  yeara,  encroach- 
ments had  been  made  upon  the  217  acres,  by  build- 
ings and  inclosures,  and  that  about  forty  acres  had 
in  this  way  been  appropriated  by  individuals,  but 
no  encroachments  had  been  made  upon  that  part  of 
the  217  acres  on  which  the  alleged  trespass  took 
place: — Held,  that  these  interruptions,  being  of 
modem  date,  did  not  prove  that  T  B  had  no  right 
to  the  pasturage  in  1755 ; — secondly,  that  the  inter- 
ruptions not  having  been  made  upon  that  part  of 
the  land  where  the  plaintiff's  cattle  were  depasturing. 


they  were  not  eonolutwe  evidence  of  an  interruption 
of  the  defendant's  enjoyment  of  that  part ; — thirdly, 
that  the  recitals  in  a  deed-poll  of  1800,  made  by 
one  of  the  anceston  of  the  present  owner  of  the  pas- 
turage, and  relating  to  the  pasturage,  were  admis- 
sible  to  prove  the  marriages  and  deaths  of  the  an- 
cestors of  that  owner; — ^fourth^y,  that  a  lease  and 
agreement  made  by  the  ancestors  of  the  present 
owner,  by  which  ti^ey  demised  the  pasturage  in 
question  to  one  U,  were  admissible  in  evidence,  as 
proving  the  seisin  of  T  B,  Uie  original  grantor  of 
the  pasturage,  by  shewing  the  enjoyment  of  parties 
who  claimed  under  him ; — fifthly,  that  the  right  of 
pa&turage  in  question  was  capable  of  being  con- 
veyed, and  did  necessarily  descend  to  the  heir. 

Qtuere — whether  the  right  of  pasturage  in  question 
was  within  the  provisions  of  the  5th  section  of  the 
Prescription  Act,  2  &  3  Will  4,  s.  71.  Qumre  also, 
whether  a  right  of  common  tn  grose  is  within  the 
equity  of  that  section. 

Semhle — that  the  statement  that  T  B  demised  the 
right  of  pasturage  in  question,  without  stating  that 
he  demised  it  by  deed,  was  good  after  verdict. 
Welcome  v.  Upion^  9  Law  J.  Rep.  (n.s.)  Exch.  154 ; 
aM.&W.536. 

Under  a  plea  of  enjoyment  of  a  way  for  forty 
years,  upon  the  2  &  3  Will.  4,  c.  71,  s.  2,  evidence 
may  be  given  of  the  user  at  a  period  more  than 
forty  yean  back.  Lawtan  v.  Langley,  6  Law  J.  Rep. 
(n.s.)  K.B.  27 1 ;  4  Ad.  &  £.  890. 

Under  the  statute  2  &  3  Will.  4,  c.  71,  s.  2,  proof 
of  twenty  yean'  enjoyment  of  a  right  of  way,  is  not 
complete,  unless  an  enjoyment  for  that  full  period 
be  shewn,  down  to  the  time  of  bringing  the  action. 

Such  a  plea,  therefora,  held  not  to  be  sustainable, 
where  no  user  was  shewn  for  five  yean  immediately 
preceding  the  action.  Parker  v.  MUckell,  9  Law  J. 
Rep.  (n.s.)  aB.  194 ;  1 1  Ad.  &  £.  788 ;  3 P.  &  D.  655. 

A  claim  to  empty  and  discharge  water  from  a 
copper  mine,  which  had  been  impregnated  with 
metallic  substances  in  pits  sunk  in  the  party's  own 
soil,  into  the  watercourse  of  a  neighbour,  is  a  claim 
to  a  watercourse  within  the  2  WiU.  4,  c.  71,  s.  2. 

In  pleading  the  eigoyment  of  such  a  right  for 
forty  yean,  it  is  correct  to  state  it  ''for  the  full 
period  of  forty  yean  next  before  the  commenoement 
^  the  suit," 

Where  an  enjoyment  of  a  right  for  the  period  of 
forty  yean  is  alleged  in  a  plea,  it  is  no  sufficient 
answer  to  say,  that  there  is  an  outstanding  tenancy 
for  life,  without  shewing  that  the  reversion  is  in  the 
person  who  sets  up  that  tenancy ;  because,  although, 
in  the  computation  of  the  twenty  yean'  prescrip- 
tion, under  the  2  Will.  4,  c.  71,  s.  7,  the  term  of  the 
tenant  for  life  is  absolutely  excluded,  in  the  com- 
putation of  the  forty  years  under  section  8,  it  is 
only  excluded  conditionally,  upon  the  resistance  to 
the  claim  by  the  reversioner  witmn  three  yean  after 
the  determination  of  the  tenant  for  life. 

Where  a  tenant  for  life,  with  power  to  grant  leases 
for  three  lives,  does  grant  such  a  lease,  quare, 
whether  it  is  correct  to  plead  that,  by  virtue  of  the 
power  so  reserved  to  him,  he  did  by  indenture  enfeoff 
certain  penons  for  three  lives  ?  Wright  v.  Williams, 
5  Law  J.  Rep.  (w.s.)  Exch.  107  ;  1  M.  &  W.  77 ;  1 
T.  &  G.  375. 

In  the  absence  of  any  local  custom  to  the  con- 
trary, evidence  of  twenty  years'  user  of  an  artificial 
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watereoune,  oilglnally  formed  for  a  particular  pur- 
pooa,  which,  during  those  twenty  years,  has  been 
entirely  abandoned,  establishes  the  right  to  enjoy  it 
undisturbed. 

A  watercourse  had  been  originally  made  for  the 
purpose  of  draining  a  mine ;  the  working  of  the 
mine  having  been  abandoned,  th^  owners  of  the  land 
situated  at  the  issue  of  the  stream  firom  the  mine, 
had  used  the  water  for  more  than  twenty  years,  for 
the  purposes  of  a  brewery.  The  proprietors  of  the 
mine  haying  recommenced  wor^g  it,  fouled  the 
water  so  as  to  render  it  unfit  for  use  by  the  brewers. 
In  an  action  on  the  case  by  the  latter,  the  Juc^e 
directed  the  jury,  if  the  twenty  years'  enjoyment 
was  proved,  and  if  they  were  not  satisfied  by  the 
evidence  adduced  on  ihe  part  of  the  defendants, 
that  a  custom  existed  in  that  mining  district,  by 
which  a  stream  once  used  for  minmg  purposes 
remained  always  liable  to  be  used  for  the  same,  to 
find  for  the  plaintifls.  The  jury  rejected  &e  evi- 
dence of  the  custom,  and  found  for  the  plaintiA 
accordingly.  On  motion  for  a  new  trial,  on  the 
ground,  that,  independently  of  the  custom,  the  de- 
fendants were  entitled  to  resume  the  use  of  the 
stream,  the  Court  refused  to  disturb  the  rerdict 
Magary.  Chadwiek,9  Lti^J.  Rep.  (m.s.)  Q.B.  159; 
llAd.&E.571;  8P.&D.867. 

Where  a  right  is  claimed  under  the  2  &  8  WilL  4, 
e.  7 1,  the  enjoyment  of  the  riffht  must  not  be  pleaded 
during  a  period  before  the  time  of  committing  the 
trespass  complained  of,  but  before  the  commence* 
ment  of  the  luUf  or  possibly  nftometuit, 

A  defendant  pleaded  that  he  was  possessed  of  a 
messuage  and  land,  and  that  he  and  all  the  occupiers 
for  the  time  being,  for  the  full  period  of  thirty  years 
next  before  the  time  when,  &c,  had  been  accus- 
tomed to  hare  and  enjoy  a  right  of  common,  on  a 
certain  conmion: — Held,  that  this  was  a  plea 
ATcrring  a  right  in  a  que  estate,  and  not  simply  a 
plea  of  possession. 

In  trespass  for  taking  and  distraining  the  plain- 
tiflf  s  catUe,  whether  the  defendant,  justifying  the 
distxeas  for  disturlnng  the  defendant's  light  of 
conmion,  muat  shew  any  title  to  his  right  of  com- 
mon— quart.  Ridnarda  y.  Fry,  7  Law  J.  Rep.  (H.t.) 
as. 68;  7Ad.&£.698;  8N.&P.67. 

Trespass  for  breaking  the  plaintiff's  close,  and 
removing  him  from  his  possession.  The  plea  stated 
a  seisin  of  the  close  in  question,  of  two  persons  of 
the  name  of  West,  and  a  demise  to  James  Hedger 
and  Thomas  Griffith  in  June  1791,  for  ninety  years, 
an  entry  by  them,  the  death  of  Griffith,  '*  whereby 
James  Hedger  became  sole  possessed  for  the  re- 
mainder of  &e  term,"  the  making  of  James  {ledger's 
will,  to  wit,  on  the  21st  of  Noyember  1812,  his  be- 
quest of  the  term  to  William  Hedger,  and  the  death 
ii  James  Hedger  so  possessed  of  the  term,  to  wit, 
on  the  17th  of  January  1820,  the  proof  of  his  will, 
and  the  assent  of  the  executors  to  me  bequest  of  the 
term,  whereby  William  Hedger  became  possessed 
of  the  close  for  the  remainder  of  the  term,  and  being 
80  possessed,  the  plaintiff,  ui^er  colour  of  an  earlier 
demise,  entered,  upon  which  entry  the  defendant, 
as  servant  of  WiUiam  Hedger,  entered.  Replica^ 
tion,  that  the  entry  was  after  the  act  8  &  4  Will.  4, 
c.  27 ;  and  that  the  right  of  entry  did  not  first 
accrue  to  William  Hed^,  or  the  defendant,  "  at 
Any  time  within  twenty  years  next  before  the  making 


of  such  entry."  Rejoinder,  that  at  the  time  of  the 
passing  of  the  said  act,  the  close  was  not  posseased 
by  the  plaintifil^  or  any  other  person  adveraely  to 
the  right  or  title  of  WiUiam  Hedger,  or  tboae 
through  whom  he  claimed,  and  that  he  made  an 
entry  within  five  years  alter  the  act  pasaed.  Sur- 
rejoinder— ^That  the  possession  at  the  time  of  Ae 
act  was  adverse,  and  was  then  possessed,  to  wit,  by 
one  William  Shickle,  adversely  to  the  alleged  ri^t 
and  title  of  William  Hedger :— Held,  that  the  dates 
in  the  plea,  being  under  a  videlioet,  were  not 
material,  and  that  therefore  the  title  of  William 
» Hedger,  up  to  the  year  1820,  when  James  Hedger 
died,  poasessed  of  the  term,  and  it  came  to  William 
Hedger,  was  not  admitted  by  the  replication,  which 
was  tha^efore  not  contradictory  in  stating  that  this 
title  did  not  first  accrue  within  twenty  years  of  the 
passing  of  the  act  of  parliament : — Held,  also,  diat 
since  tibe  passing  of  the  aboye  act,  it  was  no  ground 
for  arresting  the  judgment,  that  by  the  surrejoinder, 
no  adyerse  possession  was  shewn  in  die  plamtiff,  or 
in  any  one  throuf^  whom  he  claimed;  and  that, 
aa  against  the  defendant,  who,  by  the  yerdiet,  was  a 
mere  wrong-doer,  the  simple  poasesslon  of  the  plain- 
tiff, stated  in  the  declaration,  and  confessed  by  the 
5 lea,  was  enough  to  maintain  trespasa.  Helmee  v. 
Tewltmdi,  9  Law  J.  Rep.  (h.8.)  Q.B.  19 ;  11  Ad.& 
E.44;  8P.&D.  128. 


PRESENTATION. 
[See  AnvowBON.] 


PRESUMPTION. 

[See  Evidence — ^Dsath.] 

A  oerson  who,  if  living  would  haye  been  entitled 
to  a  share  of  rendue,  as  one  of  the  next-of-kin,  but 
who  left  England  seventeen  years  ago,  and  had  never 
•inoe  returned  or  been  heud  of,  waa  presumed  to 
be  dead.  J9aidlrsu»  y.  /vet,  6  Law  J.  Rm.  (m a)  CL 
197. 

A  release  was  presumed  to  have  been  executed  in 
punuanoe  of  covenants  contained  in  a  deed  of  1791, 
there  not  having  been  any  distinct  admiarion  of  die 
right  of  the  releasors  since  that  time,  and  they  never 
haying  interfered  in  the  premises.  Sk^fimgtem  v. 
WkUekurst,  7  Law  J.  Rep.  (11.8.)  Ex.  £q.  65 ;  8  Y.  fr 
CI. 

Paynoent  of  a  leg»n|r  giyen  to  A  for  life,  remainder 
to  B,  will  not,  even  nom  probable  circumstances, 
be  presumed  to  have  been  made  in  A's  lifetime,  such 
payment  being  contrary  to  the  presumed  duty  of 
the  executor.     Prior  y.  Homibhw,  2  Y.  &  C.  200. 

The  Burviyor  of  two  devisees,  A  and  E,  of  an 
equitable  interest,  having  been  in  exclurive  posses- 
sion of  the  property  since  1815,  when  £  died,  up  to 
which  time  each  had  enjoyed  a  moiety: — Held,  that 
against  such  possession,  no  presumption  of  recon- 
yeyance  by  the  trustees  could  arise  in  fayour  of  the 
husband  of  £,  claiming  as  tenant  by  the  curtesy, 
though  all  the  trusts  of  the  will  were  executed  pre- 
viously to  1815.  Doe  d.  Reea  v.  WUUaau,  6  Law  J. 
Rep.  (N.S.)  Exch.  256 ;  2  M.  &  W.  749. 


PRINCIPAL  AND  ACCESSARY— P.  AND  AGENT. 
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PRINCIPAL  AND  ACCESSARY. 

A  'penon  tried  for  felony  sf  a  principal,  and  ao- 
quitted,  cannot  plead  that  acquittal  in  W  of  another 
indiotment,  which  charts  him  with  being  an  accea- 
sary  before  the  fact  to  the  same  felony.  Res  r. 
Plant,  7  C.  &  P.  &16.  [The  fifteen  Judges] 

If  two  persons  mutually  agree  to  commit  suicide 
together,  and  the  means  employed  to  produce  deadi 
only  takes  effect  on  one,  (2ie  survivor  will,  in  point 
of  law,  be  guilty  of  murder.  Btgmav.  AHmm,  8  C.  & 
P.418.  [Patteson] 

All  who  assemble  themselves  together,  with  aa 
intent  eren  to  commit  a  trespass,  the  execution 
whereof  causes  a  fokmy  to  be  committed,  and  con- 
tinne  together  abetting  one  anotlier,  till  they  have 
actually  put  their  design  into  execution,  axid  also 
all  who  are  present  when  a  felony  is  committsd, 
and  abet  the  doing  of  it,  are  principals  in  the  felony. 

Where  persons  combine  to  stand  by  one  another 
in  a  breach  of  the  peace,  with  a  geaoral  resolution 
to  resist  all  opposers,  and  in  the  execution  of  their 
design)  a  munler  is  committed,  all  are  equalty 
prineipals  in  the  murder,  though  at  the  time  of  the 
fact  some  of  them  were  at  such  a  distance  as  to  be 
out  of  view.  JSsmav.Hei0t<2,9C.&P.M7.  [Lit- 
tledale] 

Three  persons  were  char^  with  a  lareeny,  and 
two  others  as  accessaries,  in  sepantely  receiving 
portions  of  the  stolen  goods.  The  indictment  con- 
tained also  two  other  counts,  one  of  them  charging 
each  of  the  receivers  separately  with  a  substantive 
felony,  in  separately  receiving  a  portion  of  the  stolen 
goods.  The.  principals  were  acquitted: — Held,  that 
the  receivere  might  be  convicted  on  the  last  two 
counts  of  the  indictnkent  Regiaa  v.  Pulham,  9  C.  & 
P.  280.  [Gumey] 

A  was  indicted  for  the  wilful  murder  of  B,  and  C 
for  receiving,  harbouring,  and  assistmg  A,  well 
knowing  that  he  had  committed  the  felony  and 
murder  aforesaid  i — Held,  that  if  the  oflfenoe  of  A 
was  reduced  to  manalaughter,  C  might,  aotwith- 
standing,  be  found  guilty  as  accessary  after  the  fact 

Where  it  appears  that  one  person's  death  is  occa- 
sioned by  the  hand  of  another,  it  is  for  that  other  to 
shew,  either  by  evidence  or  by  inference  from  the 
cireumstanoes  of  the  cascf  that  his  oifienoe  is  of  a 
mitigated  character,  and  does  not  amount  to  the 
crime  of  murder. 

When  a  person  is  charged  as  accessary  after  the 
fact  to  a  murder,  the  question  for  the  jury  is,  whe- 
ther such  person,  knowing  the  ofi^noe  had  been 
committed,  was  either  assisting  the  murderer  to 
conceal  the  death,  or  in  any  way  enabling  him  to 
evade  the  pursuit  of  justice.  Res  v.  Greenaore,  8  C. 
&  P.  S5.  [Tindal,  Coleridge,  and  Coltman] 

Whether  a  person,  charged  as  a  principal  in  the 
same  indictment  with  a  person  charged  as  acces- 
sary, is  a  competent  witness  against  the  accessary, 
without  being  first  either  acquitted  or  confossiug 
and  suffering  his  punishment — quare. 

Whether  a  statement,  that  the  principal  felon 
stole  the  property,  which  statement  is  in  the  usual 
fonn  of  an  indictment  for  larceny,  except  that  it 
gives  no  addition  to  the  prisoner's  name,  and  does 
not  contain  the  words  contra  pacem,  &c.,  is  in  law 
an  indictment  against  the  principal,  or  merely  in- 
ducement to  the  statement  of  the  charge  against  the 

Digest,  1835—1840. 


But^  Minilf  ,  that  it  is  an  indict- 
ment   Jifg^v.  XyMw,  9C.  &P.6M.  [Enkine] 


PRINCIPAL  AND  AGENT. 

[See  AcOOUllT*~BBO]LSBr-£viDBliCB — FiLCTOR- 

Partsebs.] 

(A)  Principal. 

(a)  Rights. 

(b)  Liabilities, 

(B)    AOENT. 

ia)  Authority, 
b)  Liabilities. 


(A)    pRINCIPAt. 

(a)  Rights. 

A  declaration  stated,  that  the  defendant  was  a 
oommissioB  agent,  and  that  the  bankrupts  before 
their  bankruptcy  delivered  to  him  certain  goods, 
which  were  not  to  be  sold  at  less  than  their  invoioe 
prices.  That  at  the  time  of  the  bankruptcy,  a  large 
quantity  of  these  goods  remsined  in  the  defendant's 
hands  unsold.  That  the  plaintif&  being  assignees 
of  the  bankrupts,  directed  the  defendant  not  to  sell 
the  goods  at  less  than  invoioe  prices,  until  he  had 
ren£red  an  account  to  them  of  the  goods,  and  the 
plaintifb  had  been  enabled  to  judge,  and  had  deter- 
mined, and  given  the  defendant  notice,  whe&er  they 
would  redeem  the  goods  without  sale  or  not  Breaoh, 
that  the  defendant,  after  the  bankruptcy,  and  after 
he  had  rendered  an  account  of  the  goods,  sold  them 
at  less  than  the  invoice  prices,  although  the  defen- 
dant after  the  rendering  of  the  account,  and  befoee 
the  sale,  was  required  by  the  plsintifi  and  they  gave 
him  notice  to  send  the  goods  to  England,  and  that 
they  would  redeem  them  without  sale.  The  defen- 
dant pleaded,  that  after  the  bankrupts  had  csased 
the  goods  to  be  delivered  to  him,  and  before  and  at 
and  after  their  bankruptcy,  and  whilst  the  goods 
remained  unsoiM  in  his  hands,  the  defendant  for 
advances  made  before  the  bankruptcy,  had  a  lien 
upon  the  goods.  That  the  bankrupts,  before  their 
bankruptcy,  and  after  the  delivery  of  the  goods,  in 
consideration  of  the  advances  by  the  defendant, 
^reed  with  the  defendant  that  he  should  sell  the 
goods  at  the  best  maiket  prices,  and  realize  thereon 
against  his  said  advances.  That  the  defendant, 
relying  upon  the  authority  to  him  to  sell  and  realize 
against  his  said  advances,  permitted  his  advances  to 
remain  unpaid  for  a  long  time,  to  wit,  until,  and  at, 
and  after  the  bankruptcy.  That  after  the  bank- 
ruptcy, and  aft«T  the  defendant  had  rendered  an 
account  of  the  goods,  and  whilst  they  were  unsold, 
the  plaintiffs  did  not  offer  to  pay  the  defendant  his 
advances  or  lien,  or  to  redeem  the  goods  before  the 
defendant  should  part  with  theuL  That  the  defen- 
dant, for  the  purpose  of  realizing  against  his  laid 
advances,  the  goods  being  deteriorated,  and  the 
market  getting  wone,  after  he  was  required  to  send 
the  goods  to  London  to  be  redeemed)  sold  them; 
and  that  after  credit  given  for  the  price  of  the  goods, 
the  plainttfb,  as  assignees,  were  indebted  to  the 
defendant  in  a  large  sum  of  money,  for  the  advance* 
made  by  Mm: — Held,  first,  that  the  breach  which 
varied  from  the  statement  of  the  duty,  by  alleging 
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that  the  plainti&  gave  the  defendant  notice  to  aend 
the  gooda  to  England,  did  not  render  the  count  bad. 
Secondly,  that  Uie  plea  -was  bad^  aa  there  was  no 
consideration  which  precluded  the  bankrupts  from 
countermanding  their  authority  to  the  defendant  to 
sell,  and  that  the  assignees  had  the  same  power. 
Raleigh  v.  Mkinson,  9  Law  J.  Rep.  (n.8.)  Exch.  206 ; 
6  M.  &  W.  670. 

{b)  LiahiHties, 

To  an  action  for  not  talcing  a  ready  furnished 
house  of  the  plaintiff,  according  to  a  written  agree- 
ment, the  defendant  pleaded  that  the  plaintiff 
caused  him  to  enter  into  the  agreement,  and  the 
defendant  was  induced  to  enter  into  it  by  means 
of  the  fraud,  covin,  and  miarepresentation  of  the 
plaintiff^  and  others  in  collusion  with  him.  It 
appeared  that  the  defendant,  being  in  want  of  a 
town  residence  for  the  purpose  of  educating  hia 
children,  applied  to  one  C,  who  had  been  employed 
by  the  plaintiiF  to  let  the  house,  and  to  whom  all 
persons  making  inquiries  about  it  were  referred. 
The  de&ndant  asked  if  there  was  **  anything  objec- 
tionable about  the  house,"  to  which  C  replied, 
"  nothing  whatever."  The  defendant  afterwards 
agreed  to  take  the  house,  and  an  agreement  was 
drawn  up  by  C,  and  signed  by  the  defendant,  and 
afterwards  by  the  plaintiff  The  agreement  did  not 
embody  the  representation  of  C.  On  the  dav  after  the 
signing  of  the  agreement,  the  defendant  macovered 
that  the  house  next  adjoining  the  house  in  question 
was  a  brothel.  The  plaintiff  was  fuUy  cognisant  of 
this  fact,  but  the  agent  was  not,  nor  was  the  plaintiff 
aware  that  the  agent  had  made  any  representation 
on  the  subject  The  defendant,  on  making  the 
discovery,  declined  to  take  the  house : — Held,  (Lord 
Abinger,  C.B.  diuentientef)  that  as  the  agent's  repre- 
sentation was  not  embodied  in  the  contract,  it  waa 
not  enough  to  shew  that  it  was  untrue,  but  it  waa 
necessary  to  prove  that  it  was  made  fraudulently. 
That  the  plaintiff'a  knowledge  of  the  existence  of 
the  nuisance  and  the  representation  of  the  agent, 
who  was  ignorant  of  that  fact,  that  it  did  not  exist, 
were  not  sufficient  to  constitute  fraud  within  the 
meaning  of  the  plea.  Com/oot  v.  Fowke,  9  Law  J. 
Rep.  (n.8.)  Exch.  297 ;  6  M.  &  W.  358. 

Plaintiff  bought  of  defendants  some  railway 
shares,  and  a  note  of  the  contract  signed  in  the 
defendant's  name  by  their  clerk,  was  sent  to  the 
plaintiff  A  second  note  was  afterwards  sent  by 
defendants,  saying  they  sold  the  shares  "  on  account 
of  U  J."  Both  notes  were  kept  by  the  plaintiff  On 
an  action  brought  for  breach  of  the  agreement  in 
not  completing  the  sale, — Held,  that  it  was  no  mis- 
direction to  leave  it  to  the  jury  to  say  which  was  the 
contract,  and  to  tell  them,  tiiat  if  the  defendants 
signed  their  own  names,  they  were  liable. — Held 
also,  that  evidence  to  shew  that  in  Liverpool  it  waa 
not  customary  to  insert  the  principal's  name  in  the 
contract  note,  was  properly  rejected.  Magee  v. 
Atkwscnj  6  Law  J.  Rep.  (n.s.)  Exch.  115;  2M.  & 
W.440. 

Where  a  club  was  established  under  certain  regu- 
lationa,  by  which  it  was  provided,  that  the  mem- 
bers should  pay  an  entrance  fee  and  an  annual 
subscription,  and  a  committee  should  manage  the 
Hflairs  of  the  club : — Held,  that  the  individual  mem- 


bers were  not  liable  to  be  aued  by  the  tzadesmeot 
for  the  goods  supplied  to  the  club. 

Neither  was  a  member  who  had  been  nominated 
on  the  committee,  but  had  never  accepted  hia  nomi- 
nation, nor  acted  in  the  committee.  Flemumg  v. 
heciin',  6  Law  J.Rep.  (n.b.)  Exch.  4S ;  2  M.  &  W.  172. 

A  and  B,  land  agenta,  were  aeverally  employed 
to  sell  an  estate  for  C.  D  called  on  A  to  inquira 
after  another  estate,  and  was  told  by  A  that  it  waa 
not  in  the  market,  but  that  C's  estate  waa  to  be 
sold.  D  took  from  A  a  particular  of  the  estate,  and 
afterwards  meeting  B,  the  other  agent,  negotiated 
frith  him  the  terms  of  the  purchase;,  which  waa 
afterwards  completed.  A  brought  an  action  agaiaat 
C  for  commission  on  the  sale,  which  waa  proved 
to  be,  according  to  the  usage,  21.  per  cent.,  and  pay- 
able to  the  agent  who  found  the  purchaser: — Helf^ 
first,  that  the  question  for  the  jury  waa,  whether 
they  thought  that  in  fact  A  had  purchased;  and 
secondly,  that  if  they  thought  he  had,  and  gave  their 
verdict  for  him,  they  were  not  bound  to  give  him 
the  full  amoimt  of  the  commission,  though  the  fact 
of  that  commission  being  usually  paid  was  sofine 
evidence  to  guide  them  in  their  decision.  Mumf 
V.  Currie,  7  C.  &  P.  684.  [Denman] 

The  receipt  of  money  by  an  agent  in  ignorance 
that  his  principal  had  struck  a  docket,  is  not  a  fiv- 
feiture  of  the  debt  proved  by  the  principaL  Bx  parU 
Gardner  re  Strtttton^  6  Law  J.  Rep.  (na)  Bankr.66; 
SM.&A.46;  2Dea.l42. 

In  an  action  bv  an  agent  against  hia  principal 
for  services,  the  latter  cannot  inaist  upon  particu- 
lars giving  credit  for  monies  received  for  him ;  he 
is  only  entitled  to  ask  for  what  balance  the  action 
is  brought  Penerase  or  Penpraee  v.  Crease,  5  Law  J. 
Rep.  (N.S.)  Exch.  105 ;  1  M.  &  W.  S6  ;  1  T.  &  G. 
468;  4DowLP.C.711. 

(B)  Ageht. 

(a)  AuthorU}/* 

If  a  principal,  being  indebted  to  his  agent,  autho- 
rise that  agent  generally  to  receive  moniea  due  to 
him  from  his  (Uie  principal's)  debtor,  intending 
that  he  should  thereout  pay  himaelf  his  own  debt, 
he  authorixea  that  agent,  impliedly,  to  the  extent  of 
that  debt,  to  receive  payment  in  any  way  he  may 
think  fit,  even  by  way  of  set-off  aa  between  the 
agent  and  debtor.  Barker  v.  Greemoood,  6  Law  J» 
Rep.  (n.s.)  Ex.  Eq.  54 ;  2  Y.  &  C.  414. 

In  an  action  to  recover  the  difference  in  the  mar- 
ket value  of  certain  shares  in  a  railway,  sold,  but  not 
delivered,  to  the  plaintiff,by  the  defendant,  the  plain- 
tiff alleged  a  readiness,  on  his  part,  to  comply 
with  the  conditions  of  the  contract,  and  a  tender 
of  the  money  to  the  brokers  from  whom  he  had 
made  the  purchase : — Held,  that  inasmuch  as  the 
defendant,  in  a  letter  to  the  plaintifTs  attomies,  in 
answer  to  one  from  them,  informing  him  that  a  ten- 
der had  been  made  by  the  plaintiff  to  the  broken^ 
had  not  repudiated  the  brokers  as  his  agents,  or 
denied  their  authority  to  receive  the  money,  bat 
evinced  a  wish  to  come  into  certain  terms;  such 
conduct  amounted  to  a  recognition  by  him  that  the 
brokers  were  authorised,  and  the  tender  waa  good 
and  valid ;  and  consequently,  that  a  verdict  found 
for  the  plaintiff  should  not  be  disturbed.  Jackeom 
v.  Jacob,  6  Law  J.  Rep.  (n.s.)  CJP.  315;  S  Bing. 
N.C.  869  ;  5  Sc.  79. 
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Hie  griuirdi*n8  of  a  unkm  employed  an  arohiteet 
to  furnish  them  with  plans,  specifieationB,  &c.  of  a 
workhouse  which  they  intended  to  build.  He  sub- 
mitted certain  advertisements  and  instraetions  fbr 
such  builders  as  might  wish  to  be  employed  to  their 
legal  adviser  and  clerk ;  and,  without  their  ezprest 
d£ections,  he  employed  a  surveyor,  for  the  purpose 
of  taking  out  the  quantities,  according  to  his  plans. 
Finally,  the  guardians,  disapproving  of  the  architect^ 
rejected  his  plans,  refused  to  accept  any  tender  for 
the  performance  of  the  work  according  to  those 
plana,  and  acted  upon  plans  submitted  by  another 
person.  In  an  action  brought  against  them  by  tha 
surveyor,  for  refusing  to  pay  him  fbr  taking  out  the 
quantities,  the  jury  having  found  that  the  architect, 
in  employing  the  plaintiff  fbr  such  purpose,  acted 
within  the  scope  of  his  authority,  as  their  recognized 
agent,  in  such  respect,  and  only  did  that  which  was 
sanctioned  by  the  usage  and  course  of  his  business, 
— the  Court  refused  to  disturb  the  verdict 

Held  also,  that  defend|ints  could  derive  no  advan« 
tage  from  a  condition  of  the  advertisement,  that  the 
surveyor  was  to  be  paid  for  taking  out  the  quanti- 
ties by  the  successfiil  competitor,  inasmuch  as  the 
fiu:t  of  there  being  no  successfiil  competitor  was 
occasioned  by  their  own  conduct,  in  rejecting  the 
architect's  plans,  and  suspending  the  operations 
under  them.  Moon  v.  Witney  Union,  6  Law  J.  Rep. 
(n.8.)  C.P.  305 ;  8  Bing.  N.C.  814 ;  5  Se.  I. 

T,  a  corn-merchant  at  Longford,  employed  the 
plaintifib  as  his  factors,  at  Liverpool,  and  shipped 
on  board  a  boat.  No.  604,  a  ftiU  cargo  of  oats,  and 
took  a  bill  of  lading,  or  boat  receipt,  fbr  it,  sig^ned 
by  the  master,  dated  the  Slst  of  January,  whereby 
he  acknowledged  the  receipt  of  the  oats  on  board, 
deliverable  in  Dublin,  to  the  agent  of  T,  in  care  for, 
and  to  be  shipped  to  the  plaintiffs  in  Liverpool. 
Upon  the  same  day,  T  procured  from  the  master  of 
another  boat,  No.  54,  a  bill  of  lading,  or  receipt,  in 
the  same  form,  for  another  cargo  of  oats,  but  no  oats 
were  then  on  board  that  boat  Upon  the  2nd  of 
February,  T,  in  a  letter  to  the  plaintiffs,  inclosed 
both  the  receipts,  and  stated,  that  he  had  valued  on 
the  plaintiflb  for  780/.  against  those  oats ;  upon  the 
7th,  the  plaintifli  received  this  letter,  and  accepted 
a  bill  of  exchange,  and  returned  it  to  T,  who  re- 
ceived it  on  the  9th.  The  defendant,  being  a  cre- 
ditor of  T,  sent  an  agent  to  Longford,  who  arrived 
there  February  the  6th,  and  pressed  T  for  security 
for  some  advances  made.  T,  on  that  day,  gave  the 
agent  an  order  to  Ts  brother  in  Dublin,  desiring 
him  to  deliver  to  the  agent  the  cargo  of  boat  604, 
and  also  of  four  others,  including  boat  54,  upon 
their  arrival,  for  the  defendant  Boat  604  had  then 
sailed  from  Longford,  but  boat  54  was  only  par- 
tially loaded,  and  T  promised  to  send  a  bill  of 
lading,  or  boat  receipt,  for  it,  to  the  agent  Upon 
the  9th,  the  loading  was  completed,  and  the  receipt, 
signed  by  the  master,  (in  the  same  form  as  the  two 
previously  given,)  was  transmitted  to  the  agent  in 
Dublin,  to  whom  the  cargo  was  made  deliverable, 
and  he  received  the  receipt  the  next  day.  Upon 
their  arrival  in  Dublin,  the  agent  got  possession  of 
the  cargoes  of  boats  604  and  54,  for  the  defendant : 
— Held,  first,  that  the  property  in  the  cargo  of  boat 
604,  was  complete  in  the  plaintiffs,  after  they  had 
received  the  letter  of  the  2nd  of  February,  with  its 
inclosures,  and  accepted  the  bill  of  exchange,  drawn 


upon  them  against  that  eaigo,  and  that  they  were 
entitled  to  maintain  an  action  of  trover  in  respect  of 
it ; — secondly,  that  they  eould  not  maintain  trover 
in  respect  <k  the  cargo  on  board  the  boat  54,  as 
none  of  it  was  on  board,  or  specifically  appropriated, 
at  the  time  the  receipt  for  that  boat  was  given  by 
the  master. 

Whether  a  document,  similar  in  form  to  a  bill  of 
lading,  ginen  by  the  master  of  a  canal  boat,  navigating 
upon  an  inland  canals  has  all  the  effect  of  such  an 
instrument,  as  regards  a  transfer  of  property  in  the 
goodft-*^u/er«.  Bryam  v.  Nix,  8  Law  J.  Rep.  (ics.) 
Exch.187;  4M.&W.775. 

(6)  LiabiUties. 

In  an  action  by  the  executor  of  an  innkeeper 
against  the  chairman  of  a  committee  of  a  candidate 
at  a  contested  election,  for  ref^hments  supplied  to 
voters,  but  which  were  directly  ordered  by  a  third 
person,  one  M:  —  Held,  that  before  the  plaintiff 
oould  recover,  he  was  bound  to  prove  that  M  was 
employed  by  the  defendant  alone,  or  by  the 
defendant  and  others,  to  give  the  order,  and  that 
the  defendant  in  so  employing  M  was  not  acting 
as  agent  for  any  other  person,  or  else  that  M  waa 
not  a  mere  agent,  but  acted  jointly  with  the  defen- 
dant, or  with  the  defendant  and  others ;  and  that 
it  would  make  no  difibrence  that  the  plaintifi^s  tes- 
tatrix considered  M  as  authorized  to  contract  on 
behalf  of  the  candidate,  if  the  fact  was  not  so.  7%o. 
mas  V.  Edwards,  \T.8lQ,  972;  2M.&W.215. 

A,  in  Calcutta,  desired  C,  in  London,  to  sell  out 
his  stock,  and,  after  making  certain  deductions,  to 
transmit  the  surplus  through  the  hands  of  Messrs. 
C  Bt  Co.  at  London,  to  be  placed  to  his  credit  at 
Calcutta.  The  money  was  accordingly  paid  to 
Messrs.  C  &  Co.,  who  gave  a  receipt  for  it,  and 
placed  it  to  the  account  of  their  correspondents  at 
Calcutta,  whom  they  advised  thereof  at  the  earliest 
opportunity.  Previous  to  its  arrival,  those  cor- 
respondents had  failed,  but  Messrs.  C  ft  Ca  both 
accepted  and  paid  bills  after  the  receipt  of  the 
money,  and  before  the  notice  of  the  failure,  to  an 
extent  beyond  the  amount  of  the  money  so  paid : 
— Held,  Oiat  A  could  not  claim  the  money  from 
Messrs.  C  &  Co.  McCarthy  v.  Cohin,  8  Law  J.  Rq). 
(n.8.)  aB.  158 ;  9  Ad.  &  E.  607 :  1  P.  &  D.  429. 


PRINCIPAL  AND  SURETY. 
[See  Bond — Guakantie.] 

(A)  Principal,  Liability  ov. 

(B)  SvRBTT,  Liability  and  Discharge  op. 


(A)  Principal,  Liability  of. 

Where  a  surety  compounds  for  a  debt  for  a  less 
sum  than  is  due,  he  is  only  entitled  to  claim  against 
his  principal  the  sum  actually  paid,  and  that  not- 
withstanding he  obtains  an  assignment  of  the  whole 
debt  to  a  trustee  for  his  own  benefit  Reed  v.  Nor- 
ris,  6  Law  J.  Rep.  (n.s.)  Ch.  197 ;  2  M.  &  Cr.  861. 

B  and  C  were  jointly  bound  as  sureties  for  A ;  D, 
the  wife  of  A,  for  good  consideration,  charged  her 
separate  estate  to  indemnify  B  from  all  losses,  &e., 
and  a  loss  having  been  sustained,  was  borne  by  B 
alone,  who  afterwards,  without  the  concurrence  of 
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D,  released  C,  his  co-mrety: — ^Hdd,  that  D  was 
thereby  releaaeid  from  the  moiety  of  the  losses  pay- 
aUe  by  C.  Hodgion  v.  Hodgsonf  7  Law  J.  Rep.  (v.s.) 
Ch.5;  2K.704. 

A  indorsed  a  bill  of  exchange  drawn  by  B  upon 
and  accepted  by  C.  B  having  become  bankrupt 
before  the  bill  was  due,  and  the  acceptor  not  baring 
paid  it,  A  was  obliged  to  do  so.  In  an  action  by 
A  against  B  for  money  paid  after  he  h^d  obtained 
his  certificate, — Held,  Uiat  A  was  in  the  situation  of 
surety  to  B,  and  that  the  certificate  was  a  bar  to  the 
action.  Heigh  v.  JaektoUf  7  Law  J.  Rep.  (h.8.)  Esceh. 
200;  3M.&W.598. 

(B)  Su&£TT,  Liability  akd  DiscaA&QB  of. 

Where  a  bond,  on  the  face  of  it  i^ppearing  to  be 
a  simple  money  bond,  is  given  to  secure  a  sum  cer- 
tain with  interest,  it  must  be  construed,  so  far  at 
least  as  regards  the  surety,  as  given  to  secure  the 
debt  then  existing,  snd  not  to  cover  floating  balances. 

The  conduct  of  the  principals  (creditor  and 
debtor)  with  respect  to  such  a  bond  will  not  affect 
the  rights  and  liabilities  of  an  innocent  surety,  who 
has  not  authorized  their  dealing  with  the  bond  in  a 
particular  manner.  Walker  v.  Hardman,  4  C.  &  F. 
258;  1 1  BIL  N.a.  229. 

The  54th  and  56lh  sections  of  the  Bankrupt  Act 
(6  Geo.  4,)  are  not  confined  to  mere  personal  obli- 
gations by  the  surety,  but  are  applicable  to  cases 
where  the  property  of  the  surety  is  assigned  as  a 
collateral  security.    Maber  v.  Hobbt,  2  Y.  &  C.  317. 

Where  creditors  whose  debt  was  secured  by  cer- 
tain promissory  notes,  gave  further  time  for  pay- 
ment of  the  debt  to  the  principal  debtor,  by  deed, 
without  the  consent  of  the  surety,  but  afterwards, 
and  before  the  note*  became  due,  the  surety  consented 
to  the  giving  of  time : — Held,  that  a  consent  so 
given  by  the  surety,  revived  her  liability  upon  the 
notes.    ' 

Qtuere — ^as  to  the  sufficiency  of  a  signature  to 
bind  the  firm,  where  a  deed  was  execut»l  thus  by 
one  partner  only :  '*  for  self  and  partners,  A  B,"  no 
consent  of  the  other  partners  being  shewn  to  this 
mode  of  execution.  Smith  v.  Winter ^  8  Law  J.  Rep. 
(N.S.)  Exch.  34;  4M.&W.454. 

A  surety  by  bond  with  a  trustee  of  a  bankrupt 
estate  in  Scotland  for  the  faithful  discharge  of  his 
duties,  was  held  not  to  be  discharged  by  the  neglect 
of  the  commissioners  to  detect  certain  frauds,  which 
had  been  carried  on  undiscovered  during  thirteen 
years.  M'Taggart  v.  Wateon,  8  C.  &  F.  525 ;  10 
BIln.8.618. 

A  builder  contracted  with  a  company  to  do  cer- 
tain works  within  a  specified  time,  and  by  the  con- 
tract he  was  not  to  be  paid  anything  until  one- 
eighth  of  the  work  had  been  done,  and  then  he  was 
only  to  receive  three-fourths  of  the  value  of  the  work 
so  performed ;  and  two  sureties  entered  into  a  bond  to 
secure  his  performance  of  the  contract  The  com- 
pany advanced  him  money  before  the  one-eighth  of 
the  work  was  performed,  and  to  a  greater  amount 
than  the  value  of  the  work  done  at  the  time  of  such 
advances.  He  did  not  complete  the  work,  and  the 
company  were  obliged  to  employ  other  persons  to 
complete  it;  but  the  sum  which  they  paid  did  not 
exceed  the  contract  price : — Held,  that  the  sureties 
were  not  liable  on  the  bond  to  make  good  the  loss 
to  the  company,  arising  from  their  overpayment  to 


the  builder,  such  payment  aoi  being  aceoriSng  to 
the  terms  of  the  contract 

The  company  declared  on  the  bond ;  the  surety 
pleaded  non  est  factum,  and  the  plaintifis  suggested 
the  breach  of  the  contract,  and  averred  that  the  loss 
was  sustained  by  reason  of  the  non-performance  of 
the  contract  by  the  builder : — Hdd,  that  the  sureties 
were  at  liberty  to  shew  the  above  ikets  in  reductian 
of  damages,  and  that  the  plaintifis  were  only  entitled 
to  nominal  damagea.  Warre  y.  Gainer^,  6  Law  J. 
Rep.  (n.8.)  K.B.  219 ;  7  Ad.  &  £.  143 ;  2  N.  &  P. 
126. 

Sureties  who  had  entered  into  a  bcrnd  for  the  due 
performance  of  certain  works  by  their  prindpal, 
held  to  be  released,  by  reason  of  larger  payments 
than  those  authorised  by  the  terms  of  the  oontraet 
having,  without  their  concurrence,  been  made  to  the 
principal,  before  the  completion  of  the  worka.  CW- 
tfert  V.  Lendm  Dock  Companfff  7  Law  J.  Rep.  (ha) 
Ch.90;  2IL638. 

The  surety  in  a  bond  eonditioned  for  the  good 
conduct  of  the  principal  as  a  banker's  clerk,  is  net 
liable  for  misbehaviour  consequent  upon  his  b^ng 
allowed  to  become  a  customer,  and  to  keep  aa  ac- 
count with  the  bank. 

Therefore,  in  an  action  against  a  surety  on  a  bond 
for  the  good  conduct  of  sn  individual  in  his  capacity 
of  banker's  clerk  to  the  plaintifl&,  where  it  was  in- 
volved in  some  doubt  whether  the  alleged  misbe- 
haviour was  in  the  capacity  of  clerk  or  of  customer, 
the  Court  being  of  opinion  that  the  intentioa  of  the 
surety  was  to  guarantee  the  plaintiflb  merely  against 
the  misconduet  of  the  party  in  his  character  of  cleik, 
and  that  the  plaintifis  themselves  had  caused  the 
difficulty,  and  imported  the  doubt  into  the  cause,  by 
sufifering  the  person  for  whom  the  guarantie  was 
given  to  assume  the  character  of  customer,  refused 
to  set  aside  a  verdict  for  the  defendant  Stcoeld  v. 
Upton,  6  Law  J.  Rep.  (n.s.)  C.P.  126. 

A  surety  by  bond  to  bankers  for  one  of  their  cus- 
tomers is  not  liable  for  a  balance  due  on  drafts 
drawn'  and  issued  contrary  to  the  Stamp  Act,  6S 
Qeo.  3,  c.  184,  s.  13^  Steam  v.  Blair  or  lUaA  4 
Scotland,  SC.&F. 610 1  10BliN.a.  627;  2M.&A. 
666. 


PRINTER. 

The  name  and  residence  of  printers  must  be 
printed  on  sll  published  papers  and  books^  by  2  Yiet 
c  12;  17  Law  J.  Stat  18. 


PRISONS. 


As  to  the  regulation  of  prisons,  see  3  Yict  c  25 ; 
18  Law  J.  Stat  33. 

Act  for  the  better  ordering  of  prisons,  2  &  8  Yict 
c56;  17LawJ.  Statl48. 

Act  for  establishing  a  prison  for  young  o&nden, 
1  &  2  Yict  c.  82 ;  16  Law  J.  Stat  158. 

The  mayor  and  aldermen  of  the  city  of  London 
are  authorized,  by  the  4  Geo.  4,  c.  63,  to  make  any 
orders  for  the  regulation  of  the  gaol  of  Newgats, 
which  would  prevent  Justices  of  thb  Peace  for  the 
countyof  Middlesex  from  committingpersonschsxged 
with  misdemeanours  to  that  gaoL  Res  v.  Cope,  6 
Law  J.  Rep.  (n.s.)  M.C.  81 ;  6  Ad.  &  £.  226 ;  1  N. 
8cP.515;  7C.&P.720. 
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PRISONER. 

[See  Aerest — Bail — Costs — Insolvent — Prac- 
tice, Criminal — Warrant  of  Attorney.] 

A)  Rights  and  Privileges, 
propbrtt. 
Discharge. 

(a)  In  general 

(b)  Under  the  Lord's  Jet,  and  48  Geo,  S, 
e.  123. 

(D)  Detainer. 

(£)  Charging  in  Execution. 


(A)  Rights  and  Privileges. 

The  manlul  has  no  power  to  g^ant  the  rules  to  a 
prisoner  in  custody  for  a  contempt,  except  where 
the  contempt  is  merely  in  not  paying  money.  Ap- 
plication for  the  indulgence  must  be  made  to  the 
Court 

Queere — whether,  except  as  above,  the  marshal 
can  grant  a  day  rule  to  a  ptfty  in  contempt 

Where  a  party  in  custody  of  the  manhal  in  a 
suit  in  the  Court  of  King's  Bench,  was  charged 
also  for  a  contempt  in  not  putting  in  an  answer  to 
a  bill  in  equity  in  the  Court  of  Exchequer,  the 
Court  of  King's  Bench,  upon  affidavit  of  iU- health,, 
directed  the  marshal  to  allow  him  the  rules  till  a 
stated  time,  when  he  would  have  an  opportunity  of 
applying  to  the  Court  of  Exchequer.  In  re  Gem' 
pertz,  6  Law  J.  Rep.  (h.8.)  K.B.  164 ;  6  Ad.  &  E. 
656;  IN.&P.618. 

Where  a  warrant  for  felony  is  lodged  against  a 
prisoner  in  custody  under  civU  process,  the  warden 
of  the  Fleet  is  just][6ed  in  confining  him  in  the  strong 
room. 

Accordingly,  the  defendant  being  committed  to 
the  Fleet  in  a  civil  action,  and  many  detainers  de- 
livered, whilst  confined  in  the  ordinary  manner,  and 
eigoying  the  customary  privileges  of  the  prison,  a 
warrant  lor  forgery  was  lodged  with  the  warden 
against  him,  upon  which,  that  officer  had  him  re- 
moved from  the  interior  of  the  prison  to  the  strong 
room,  alleging  as  a  reason  for  such  removal,  that 
the  prisoner  bad  then  a  stronger  motive  for  escape 
than  before,  and  adding,  that  if  security  were  given 
for  his  debts,  he  should  be  restored  to  his  former 
situation.  Upon  discharg^ing  a  rule  calling  upon 
the  warden  to  liberate  the  defendant  firom  the  strong 
room,  and  to  keep  him  in  custody  as  before, — Held, 
that  die  warden's  conduct  was  justifiable,  and  within 
the  reason  of  the  rule  of  8  Geo.  2,  and  that  he  had 
not  exercised  any  unnecessary  degree  of  severity  &[ 
harshness.  In  re  Browne,  5  Law  J.  Rep.  (n.s.)  C.P. 
13 ;  s.  c.  £«  parte  Angle,  2  Bing.  K.C.  818 ;  s.  c.  Qf- 
horne  v.  Angle,  2  Sc.  500 ;  4  DowL  P.C.  342. 

The  Court  will  not  compel  the  warden  of  the 
Fleet  Prison  to  serve  a  copiof  on  a  prisoner  who  is 
about  to  be  discharged  from  his  custody,  and  detain 
him  thereon,  even  though  it  be  sworn  that  the  party, 
on  being  discharged,  intends  to  leave  the  country. 
Edwards  v.  Robertson,  9  Law  J.  Rep.  (N.S.)  Exch.  3; 
5M.&W.620;  7  DowL  P.C.  857. 

The  sUt  32  Geo.  2,  c.  28,  s.  11,  which  gives  to 
prisoners  in  custody  on  civil  process  a  right  of  ap- 
plying to  courts  of  record  for  the  punishment  of 
gaolers  who  have  abused  their  power,  and  for  re- 
paration to  the  party  aggrieved^  does  i^ot  take  away 


from  such  prisoners  the  common  law  remedy  of  ac- 
tion. But  if  the  prisoner,  after  availing  himsdf  of  the 
summary  remedy,  should  bring  an  action  for  the 
same  cause,  senile  that  the  Court  would  stay  the 
proceedings.  York  v.  Chapman,  8  Law  J.  Rep.  (n.s.) 
aB.282;  10Ad.&E.207;  2P.&D.493. 

If  a  defendant,  desirous  of  being  removed  by  a 
habeas  corpus,  from  the  Fleet  to  the  ELing's  Bench 
prison,  pays  a  fee  properly  due  from  the  plaintiff  to 
the  warden,  on  oommitment  to  the  custixLy  of  the 
latter,  he  cannot  afterwards  summarily  compel  the 
plaintiff  to  reimburse  him.  Bwri  v.  Bryant,  6  DowL 
P.C.  726. 

Prisoners  are  not  bound  by  the  same  strictness  as 
to  the  time  for  making  objections,  as  applies  to  per- 
sons at  large.  Rock  v.  Johneon,  4  DowL  P.C.  405 ;  1 
T.  &  G.  43. 

A  person  who  surrenders  to  take  his  trial  on  a 
charge  of  felony  at  the  assises,  must  be  tried  at  the 
bar  of  the  court,  and  cannot  take  his  trial  at  any 
other  part  of  the  court,  even  with  the  consent  of  the 

frosecutor.    Regma  v.  St.  George,  9  C.  &  P.  483. 
Parke] 

A  defendant,  who  surrenders  to  take  his  trial  on 
a  charge  of  misdemeanour,  need  not  stand  at  the  bar 
to  be  tried,  but  may  be  allowed  a  place  at  the  table 
of  the  court  Regina  v.  Lovett,  9  C.  &  P.  462.  [Lit- 
iledale] 

Prisoners  charged  with  high  treason,  will  be 
allowed  copies  of  the  depositions  against  them,  on 
the  terms  prescribed  by  the  stat  6  &  7  WilL  4, 
c.  114,  s.  3.  Regina  v.  Proei,  9  C.  &  P.  132.  [rmdal, 
Parke,  and  Williams] 

A  prisoner,  is  not  entitled,  under  the  stat  6  &  7 
WilL  4^  c  114,  s.  3,  to  a  c<^y  of  his  own  statement 
returned  by  the  magistrate,  as  made  before  him,  but 
only  to  a  oopy  of  the  depositions  of  the  witnesses 
against  him.  Regma  v.  Aylett,  8  C.  &  P.  669.  [Lit- 
tledale  and  Parke] 

When  a  prisoner  is  willing  to  make  a  statement, 
it  is  the  duty  of  magistrates  to  receive  it;  but  ma- 
gistrates, before  they  do  so,  ought  entirely  to  get  rid 
of  any  impression  that  may  have  before  been  on  the 
prisoner's  mind,  that  the  statement  may  be  used  for 
his  benefit;  and  the  prisoner  ought  also  to  be  told, 
that  what  he  thinks  fit  to  say  will  be  taken  down, 
and  may  be  used  against  him  on  his  triaL 

Nothing  should  be  returned  as  a  deposition,  un- 
less the  prisoner  had  an  opportimity  of  knowing 
what  was  said,  and  an  opportunity  of  cross-exa- 
mining the  person  makine  the  deposition.  Regina 
V.  Arnold,  8  C.  &  P.  621.  [Denman] 

A  prisoner  charged  with  felony,  who  is  defended 
by  counsel,  ought  not  to  be  allowed  to  make  a  state- 
ment in  addition  to  the  defence  of  counsel,  unless 
under  very  particular  circumstsnces;  and  the  gene- 
ral rule  ought  to  be,  that  a  prisoner,  defended  by 
counsel,  should  be  entirely  in  the  hands  of  his 
counsel';  and  that  rule  should  not  be  infringed  on, 
except  in  very  special  cases.  Regina  v.  Rider,  8  C. 
8c  P.  539.  [Patteson] 

Although  the  Judge  will,  under  very  particular' 
circumstances,  allow  a  prisoner,  charged  with  felony, 
to  make  a  statement  before  his  couosel  addresses  the 
jurv,  this  is  not  to  be  considered  as  a  precedent, 
witn  respect  to  the  general  practice  in  such  cases. 
Regina  v.  Walking,  8  C.  &  P.  243.  [Gumey] 

On  the  trial  of  a  case  of  shooting  with  intent  to- 
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do  g^erous  bodily  hann,  there  having  been  no  per- 
son present  at  the  time  of  the  offence  but  the  pro- 
secutor and  the  prisoner,  the  latter  was,  under  these 
special  circumstances,  allowed  to  make  a  statement 
before  hia  coimsel  addressed  the  jury.  Regina  v. 
Malinga,  8  C.  &  P.  242.  [AldersonJ 

(B)  Prop??rtt. 

There  is  no  objection  to  a  prisoner,  who  is  under 
a  charge  of  felony,  executing,  before  hia  trial,  a 
power  of  attorney,  to  obtain  money  from  a  savings' 
bank,  for  the  purpose  of  paying  hia  attorney  for  con> 
ducting  his  defence,  or  paying  any  other  bottd  Jide 
debt    RejcY.  Coton,  7  C.  &  P.  651.  [Denman] 

A  police  officer,  who  apprehended  a  person  on  a 
charse  of  rape,  took  from  him  a  watch  and  other 
articles.  The  Judges,  on  motion  supported  by  affi- 
davit, directed  the  property  to  be  given  up  to  the 
prisoner,  saying  that  it  ought  not  to  have  been  taken 
from  him.  Rex  v.  Kuue^,  7  C.  &  P.  447.  [Patteson 
and  Oumey] 

The  Court  will  not  order  that  money  taken  from 
a  prisoner  charged  with  high  treason  be  restored  to 
him,  unless  it  be  made  to  appear  to  the  Court  that 
the  money  forms  no  part  of  the  proof  against  him. 
Regina  v.  Frost,  9  C.  &  P.  131.  [Tindal,  Parke,  and 
Williams] 

A  prisoner  indicted  for  uttering  two  forged  pro- 
missory notes,  one  for  29L  and  another  for  26^.,  when 
called  on  to  plead,  applied  to  the  Judge  to  order 
twenty-eisht  sovereigns,  found  on  him  when  he  was 
apprehended,  to  be  restored  to  him.  There  was 
ground  for  supposing  that  26L  of  the  sum  found  was 
the  proceeds  of  the  alleged  forged  note  for  that 
amount;  and  the  Judge  therefore  ordered  that  2L 
only  should  be  given  back  to  the  prisoner.  Rex  v. 
Burgisa,  7  C.  &  P.  488.  [Littledale  and  Patteson] 

where  a  prisoner,  a  week  after  the  commission  of 
the  offence,  was  apprehended  on  a  charge  of  robbing 
A  of  25L  in  notea,  and  9^  in  g^ld,  and  on  the  pri- 
soner was  found  a  sum  of  12^  in  gold,but  none  of  it 
identified,  the  Judge  ordered  51.  to  be  restored  to  the 
prisoner,  in  order  to  enable  him  to  make  his  defence. 
Rexv.  Rwmey,  7  C.  &  P.  515.  [Littledale] 

The  Court  befbre  whom  a  prisoner  is  charged 
with  high  treason  will  not  order  that  papers  taken 
from  his  house  should  be  restored  to  him ;  neither 
will  they  order  that  he  shall  be  furnished  with  copies 
of  them.  Regina  v.  Frost,  9  C.  &  P.  183.  [Tindal, 
Parke,  and  Williams] 

(C)   DiSCHABOE. 
(a)  IngenaraL 

If  a  defective  copy  of  a  writ  of  et^ms  is  served  on 
a  defendant,  the  Court  vrill  presume  that  a  defective 
copy  was  delivered  to  the  sheriff;  and  therefore  it  is 
not  necessary  for  the  defenduit  to  shew  that  such  a 
copy  was  delivered  by  the  plaintiff  to  the  sheriff 
Hodd  V.  Langridge,  5  DowL  P.C.  721. 

The  fact  of  a  plaintiff  withholding  the  particulars 
of  his  demand  in  disobedience  to  a  Judge's  order,  is 
not  aground  for  discharging  a  defendant  out  of  cus- 
tody.    Graff  V.  mUis,  5  DowL  P.C.  7 15. 

The  Court  will  not  discharge  a  defendant  out  of 
custody  on  the  ground  that  Uie  debt  for  which  he 
has  been  arrested  is  founded  on  an  illegal  consider- 
ation, and  that  an  ii\junction  has  issued  from  the 


Court  of  Chancery  to  stay  proceedings  at  law ;  if, 
however,  the  process  of  the  Court  has  been  abused 
for  the  purpose  of  oppression,  the  Court  will  inter- 
fere^    Ctarzon  V.  Hodges,  5  Dowi  P.C.  98. 

Where  a  motion  is  made  to  discharge  a  priaoner 
out  of  custody  on  the  ground  of  irregularity  in  the 
process,  it  must  be  positively  alleged  in  the  affidavit 
that  the  party  was  taken  into  custody  upon  the  pso- 
oess.     Green  v.  Rohtsn,  4  DowL  P.C.  659. 

Where  a  defendant  has  been  arrested  on  a  eo.  as., 
to  execute  which,  the  sheriff's  officer  has  broken  an 
outer  door,  the  Court  will  discharge  him  out  of  i 
tody  on  a  summary  application.  Ibdgwem  ▼. 
5  DowL  P.C.  410. 

If  a  defendant  be  taken  in  execution  upon  a  ckl  as. 
sued  out  more  than  a  year  and  a  day  after  the  judg- 
ment, without  a  scire  facias,  he  may  be  diadiaiged 
at  any  distance  of  time,  and  does  not  waive  the  ob* 
jection,  however  long  he  may  remain  in  enstody. 
Mortimer  v.  Piggol,^  Ad.  &  £.  363,  n. 

An  affidavit,  stating  the  ill  health  and  imfirmities 
of  the  defendant,  will  not  induce  the  Court  to  assent 
to  an  application  for  discharging  him  out  of  custody, 
upon  the  ground  of  certain  irregularities  in  the  affi- 
davit of  debt,  when  such  application  is  made  too 
late.  Daly  v.  Mohan,  7  Law  J.  Repb  (x.s.)  C.P.  73 ; 
4  Bing.  N.C.  8 ;  5  Sc  229 ;  6  DowL  P.C.  192. 

A  party  brought  up  on  a  writ  of  habeas  oeryws  is 
not  entitled  to  be  discharged,  if  he  be  not  in  dtt 
custody  of  the  officer  to  whom  the  writ  is  directed, 
for  the  cause  stated  on  ranking  the  ^plicatioii  to 
the  Court. 

Therefore,  where  in  the  case  of  a  bankrupt,  then 
in  custody  of  the  warden  for  debt,  the  Conanis- 
sioners  directed  their  warrant  to  the  keeper  of 
Newgate  to  detain  the  bankrupt  in  his  custody  ontil 
he  should  make  satisiaetory  answers,  &&,  upon  a  writ 
oihabeas  corpus,  directed  to  the  warden,  commandii^ 
him  to  bring  up  the  bankrupt,  that  he  might  be 
discharged  from  such  warrant,  it  appearing,  from 
the  return  to  the  writ,  that  the  party  was  in  the 
warden's  custody  upon  five  writs  for  debt,  but  that 
he  was  not  in  his  custody  under  the  warrant,  which 
was,  in  fact,  not  in  the  warden's  posseasion,  butindiat 
of  the  keeper  of  Newgate,  to  whom  it  was  directed : 
The  Court  refused  to  discharge  the  prisoner,  and 
remanded  him  on  the  causes  returned  by  the  wuden. 

Upon  a  motion  for  the  discharge  of  a  prisoner, 
brought  up  under  a  writ  of  lusboas  corprn,  '&e  paitf 
who  has  obtained  the  writ  ia  to  begin.  In  re  at  Bx 
parte  Garcia,  6  Law  J.  Rep.  (n.8.)  CP.  1 1 ;  3  Kng. 
N.C.  299 ;  3  Sc.  662 ;  5  DowL  P.C.  352. 

A  defendant  in  execution  upon  a  jndgmcnt  in 
ejectment,  who  has  been  in  prison  for  twelve  calen- 
dar months,  is  entitled  to  be  discharged  out  of  ens- 
tody.  Doe  d.  Carriatgtenv,  LUnfd,6  Law  J.  Rep.  (if.a) 
Exch.  17 :  s.T,Doed,  TkreifaU'w.  Wordy  llid. {  and 
2M.&W.65;  5  DowL  P.C.  290. 

A  defendant  who  is  arrested  on  thelOdi  of  June  4m 
a  CO.  sa,,  which  does  not  comply  with  the  rale  of 
court,  Hilary  tenn,  2  &  3  Geo.  4  (icquiring  the 
place  of  defendant's  abode,  &c.  to  be  indorsed),  is 
too  late  in  applying  to  the  Court  in  Michaelinas 
term  following,  to  be  discharged  on  the  gronnd  of 
irregularity ;  although  he  swears  that  he  was  not 
aware  of  die  irregularity  until  the  time  when  he 
made  the  application.  Tarber  v.  French,  4  Ad.  9t  E. 
362;  5N.&M.658. 
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(b)  Under  the  Lords*  Act,  and  45  Geo,  S,  c.  123. 

Where  an  attorney  haa  been  appointed  to  receiTe 
certain  monies  in  furtherance  of  trnats  pursnant  to 
the  proTisions  of  the  Lords'  Act,  the  Court  will  not 
deprive  him  of  that  trust,  unless  some  ground  is 
shewn  for  oonsidering  him  unfit  to  fulfil  it.  Dtwit 
y.  Lane,  4  Dowl.  P.C.  419. 

On  an  application  to  bring  up  a  defendant  under 
the  compulaory  clauses  of  Uie  Lords!  Act,  service 
of  the  notice  on  a  creditor,  by  serving  it  on  die  land- 
lady  of  the  house  in  which  he  lodges,  is  insufficient, 
unleas  it  is  sworn  that  she  states  herself  to  act  as 
the  servant  of  the  creditor,  and  that  such  statement 
is  believed  to  be  true.  Wood  v.  QomptrtZf  4  DowL 
P.C.  276. 

An  affidavit  of  service  of  notice  on  a  creditor, 
under  the  compulsory  clauses  of  the  Lords'  Act,  is 
not  sufficient,  if  it  state  merely  that  the  notice  was 
left  with  the  landlady  of  the  house  where  he  lodged, 
or  with  a  person  at  the  house  where  he  resided,  who 
afterwards  stated  that  she  acted  as  his  servant,  and 
had  delivered  it  to  him,  she  herself  making  no  affi- 
dayit,  and  there  being  no  affidavit  of  belief  that  the 
statement  of  such  person  was  true.  Rohinmm  v. 
Oompert*,  4  Ad.  &  E.  82. 

In  order  to  bring  up  a  defendant  under  the  com- 
pulsory clauses  of  the  Lords'  Act,  the  twenty  days 
notice  must  have  expired  before  the  first  day  of  the 
term  in  which  it  is  sought  to  bring  him  up.  Ralph 
V.  JaeolMf  6  DowL  P.C.  279. 

Where  the  twenty  days'  notice  given  by  a  creditor 
to  a  prisoner  of  his  intention  to  call  upon  him  to 
account,  expired  on  the  first  day  of  term, — Held,  that 
he  could  not  be  called  upon  until  the  next  term. 
Biuton  V.  Spire*  or  Squhrif  B  Law  J.  Rep.  (m.s.) 
Exch.9;  2Cr.M.&R.601;  IT.  &0. 74;  4 DowL 
P.C.  865. 

'  The  Court  will  discharge  a  prisoner  in  execution 
under  48  Geo.  8,  oi  128,  although  hehas  been  pre- 
viously required,  upon  the  application  of  the  party 
at  whose  suit  he  has  been  in  execution,  to  give  an 
account  of  his  real  and  personal  estate,  and  make 
an  assignment  under  the  compulsory  clauses  of  the 
Lords'  Act,  and  has  refused  to  comply. 

Where  an  application,  imder  48  Geo.  8,  to  dis- 
charge a  defendant  out  of  custody,  is  refiiised  by 
reason  of  the  omission  to  give  the  ten  days'  notice 
required  by  rule  90  of  Hilary  term,  2  WUl  4,  and 
cannot  be  renewed  previously  to  an  application  by 
the  plaintiff  under  the  Lords'  Act,  to  compel  the 
prisoner  to  deliver  an  accoimt  and  make  an  assign- 
mcnt,  the  latter  application  will  be  granted.  Daois 
V.  CurtU,  6  Law  J.Rep.(N.s.)  C.P.  9 ;  8  Bing.  N.C. 
259;  8Sc321;  5  DowL  P.C.  844. 

The  Stat  1  &  2  Vict  c.  110,  s.  41,  applies  to  a 
supersedeas  at  common  law,  and  does  not  operate  to 
prevent  a  prisoner  from  being  discharged  under 
48  Geo.  8,  c.  128.  Chew  v.  L^,  8  Law  J.  Rep.  (n.s.) 
Exch.  278 ;  5  M.  &  W.  888 ;  7  DowL  P.C.  468. 

Where  an  application  is  made  for  the  discharge  of 
a  prisoner,  who  has  lain  in  prison  for  twelve  months^ 
fox  a  debt  under  20/.,  the  Court  is  to  be  satisfied  of 
those  facts  only,  and  cannot  hear  other  matters  in 
opposition.  Barter  v.  Clarke,  6  Law  J.  Rep.  (n.8.) 
Kxch.l6;  2Cr.M.&R.784;  1T.&G.188. 

The  48  Geo.  8,  c  128,  s. !»  does  not  authorise  the 
discharge  of  a  defendant  in  execution  for  a  debt 


under  20/.,  where  he  has  not  dwelt  within  the  walls 
of  the  prison,  but  has  resided  within  the  rules. 
Sumption  v.  Monxani,  6  Law  J.  Rep.  (n.s.)  K.B.  278 ; 
4Ad.&E.10O7. 

A  defendant  is  entitled  to  be  discharged  from  cus- 
tody under  48  Geo.  8,  c.  128,  when  Uie  judgment 
against  him  is  upon  a  cognovit  for  debt  and  costs, 
the  debt  alone  being  under  20/.,  but,  together  with 
the  costs,  above  that  sum.  Rathbone  v.  Fowler,  7 
Law  J.  Rep.  (n.s.)  Exch.  14;  8  M.  &W.  187;  6 
DowL  P.C.  81. 

A  defendant,  in  execution  for  damages  and  costs, 
in  an  action  for  criminal  conversation,  is  within  the 
statute  48  Geo.  3,  c.  123,  as  the  word  **  damages" 
in  that  statute  is  not  confined  to  cases  of  contract 
only.  Ooon^llow  v.  Rohinga  or  Rollings,  5  Law  J. 
Rep.  (n.s.)  C.P.  838;  8  Bing.  N.C.I;  8Sc.819;  5 
Dowl.  P.C.  198. 

Where  a  plaintiff  in  execution  for  the  costs  of  a 
nonsuit  applied  for  his  discharge,  under  48  Geo.  8, 
0. 123,  the  Court  held  service  on  the  defendant's 
attorney  sufficient,  it  being  sworn  that  the  action 
had  been  commenced  at  the  instance  of  the  plain- 
tiff's wife,  without  his  authority,  and  that  the  resi- 
dence of  the  defendant  could  not  be  discovered. 
Bradley  v.  Webb,  7  DowL  P.C.  588. 

(D)  Dbtainbh. 

A  prisoner  remanded  under  the  Insolvent  Deb- 
tors Act,  may  be  detained  by  a  writ  of  capias,  with- 
out a  Judge's  order,  or  a  writ  of  summons  having 
previously  issued. 

Where  the  officer  of  the  Court  refused  to  issue 
the  capias  without  an  order,  the  Court  granted  a 
rule  requiring  him  to  do  so,  notwithstanding  the 
provisions  of  1  &  2  Vict.c.  1 10,  ss.  1  &  2.  Growcock 
V.  Waller,  8  DowL  P.C.  146. 

A  defendant,  having  obtained  his  discharge  from 
custody  under  an  attachment  for  irregularity,  can- 
not afterwards  be  detained  in  custody  by  the  same 
plaintiff  in  another  action.  Hall  v.  Hawkins,  8  Law 
J.  Rep.  (n.8.)  Exch.  87;  4  M.&W.590;  7  DowL 
P.C.  200. 

(£)  Charqino  in  Execution. 

Where  a  party  outlawed  for  debt,  has  been  dis- 
charged by  the  adjudication  of  the  Insolvent  Deb- 
tors Court,  from  the  debt  in  respect  of  which  the 
proceedings  to  outlawry  took  place,  the  plaintiff 
cannot  charge  him  in  execution  on  the  writ  of  capias 
uilagatttm,  inasmuch  as  the  debt,  the  foundation  of 
the  subsequent  proceedings,  is  gone  by  the  discharge 
under  the  statute. 

Where  a  party  IRitlawed  is  brought  before  the 
Court,  it  is  competent  to  him  to  answer  the  applica- 
tion made  against  him,  without  previously  moving 
for  the  reversal  of  the  outlawry. 

When  such  party  appears  entitled  to  his  discharge, 
the  Court  will  not  take  into  consideration  the  inter- 
est acquired  by  the  Crovm,  in  consequence  of  the 
outlawry,  or  the  extent  to  which  such  interest  may 
be  affected  by  the  discharge. 

When  the  return  to  the  writ  of  habeas  corpus, 
under  which  the  defendant  is  brought  up  to  be 
charged  in  execution,  states,  as  the  only  cause  of 
detainer,  the  judgment  upon  which  the  process  of 
outlawry  issued,  and  firom  which  he  is  discharged, 
the  Court  will  discharge  the  party  altogether,  there 
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being  no  good  eaiiM  of  detainer  set  fOzthin  the  fe< 
torn  to  the  writ  Adcock  or  Abthorpe  v.  Fiake,  9  Lmw 
J.  Rep.  (K.S.)  C.P.  17 ;  6  Bing.  N.C.  17 ;  8  S&188 ;  8 
DowLP.C.06. 

If  a  prisoner  is  snpersedeable  in  consequence  of 
the  plaintiff  not  charging  him  in  execution  in  due 
time,  pursuant  to  1  Reg.  Gen.  Hilary  term,  2  Will  4, 
s.  35,  the  lapse  of  time  is  no  answer  to  an  applica- 
tion for  his  discharge. 

As  against  a  prisoner,  a  final  judgment  is  com- 
plete at  the  time  of  signing  without  carrying  in  the 
roll. 

As  against  prisoners,  the  3  Reg.  Gen.  Hilary  term, 
4  WilL  4,  abolishes  the  doctrine  of  relation,  so  as  to 
prevent  them  from  reckoning  the  term  previous  to 
a  vacation,  in  which  final  judgment  is  signed,  as  one 
of  those  within  which  a  plaintiff  must  charge  in  exe- 
cution, so  as  to  prevent  the  defendant  from  becom^ 
ing  Bupersedeable.  Colbron  v.  Mali,  5  Dowl.  P.O.  534. 

After  a  trial  in  Trinity  vacation,  the  defendant 
surrendered  in  Michaelmas  vacation : — Held,  that 
the  surrender  had  relation  back  to  Michaelmas 
term,  which  counted  as  one  of  the  two  within  which 
the  defendant  must  be  charged  in  execution.  Baxter 
V.  Bailey,  7  Law  J.  Rep.  (n.8.)  Exch.  155 ;  8  M.  & 
W.415;  6  DowL  P.C.  659. 

Where  a  plaintiff  has  arrested  a  defendant,  de- 
clared, signed  judgment,  and  charged  him  in  execu- 
tion, it  is  too  late  to  make  an  objection  to  any  alleged 
irregularity  in  the  mode  of  arrest     Croee  v.  Marek, 

6  Dowl.  P.C.  280. 

Where  a  prisoner  is  rendered  in  vacation,  judg- 
ment having  been  signed  of  a  previous  term,  he  w3l 
become  supersedeable  if  not  charged  in  execution 
before  the  end  of  the  ensuing  term.    Thorn  v.  LetUe, 

7  Law  J  .Rep.  (n.s.)  aB.  163 ;  8  Ad.  &  £.  195 ;  3  N. 
&  P.  305. 

.  Where  a  written  agreement,  in  conformity  with  the 
rule  of  Trinity  term,  26  &27  Geo.  2,  has  been  entered 
into  between  the  plaintiff  and  the  defendant,  that  the 
defendant  shall  not  be  charged  in  execution  until 
after  the  time  prescribed  by  rule  85  of  Hilary  term, 
i  Will.  4,  the  Court  will  not  allow  him  to  be  charged 
in  execution  before  the  period  stipulated  in  the 
agreement  has  expired.  Burtr^Hoaeaatm,  7  Law  J. 
Rep.  (n.s.)  C.P.  73. 

Declaration  against  the  defendant,  a  prisoner,  in 
Hilary  term,  trial  on  the  31st  of  March,  and  final 
judgment  in  Easter  term : — Held,  that,  under  rule 
85  of  Hilary  term  2  WilL  4,  the  plaintiff  should 
charge  the  defendant  in  execution  some  time  in 
Easter  term.  Foulke*  v.  Burgess,  6  Law  J.  Rep.  (n.s.) 
Exch.  184 ;  2  M.  8s  W.  849 ;  6  DowLP.C.  109. 

It  is  no  objection  to  charging  a  prisoner  in  the 
custody  of  the  warden  of  the  Fleet,  in  execution, 
that  he  was  previously  entitied  to  his  discharge  under 
rule  88  of  Hilary  term,  2  Will.  4,  by  reason  of  having 
been  in  custody  for  the  space  of  one  month  afWr  he 
was  supersedeable,  and  that  the  warden,  when  ap- 
plied to,  refused  to  discharge  him. 

A  certificate  of  the  waiden,  that  a  prisoner  ia 
supersedeable,  is  not  sufficient  to  support  an  appli- 
cation for  a  rule,  calling  upon  the  warden  to  shew 
cause  why  he  should  not  be  discharged,  but  there 
should  be  an  afiSdavit  of  the  facts,  shewing  that  he 
is  supersedeable.  Robinson  v.  Cresswell,  6  Law  J. 
Rep.  (N.8.)Exch.  143;  2 M.&W. 410;  5 DowLP.C. 
60  L 


The  2  WilL  4,  c39,  b.8,  has  not  akeved 
of  charging  prisoners  in  execution. 
Biime,  4  Sc  571 :  t.  P.  Stodtn  t.  Wedderhttrme, 
570. 
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PRIVaLEGE. 

An  officer  of  the  Court  of  Exchequer  being 
in  the  Court  of  Chancery,  as  executor  with  othcn^ 
served  the  plaintiff  with  a  writ  of  privilege;  and  on 
application  to  set  aside  the  writ,  the  Couit  refiised, 
on  the  ground  that  the  writ  did  not  operate  as  an  in- 
junetion,  or  supersede  the  necearity  of  pleading  the 
privilege.  In  re  Thampean,  5  DowL  P.C.  746 ;  2  M. 
&  W.  645. 


PRIVILEGED  COMMUNICATIONS. 
[See  EviDBNCB — ^Libbl.] 


PRIVILEGE  OF  PARLIAMENT. 

[See  Pabliambnt.] 

As  to  the  mode  of  staying  actions  for  libd, 
tained  in  papers  printed  by  parilament,  see  3  Vict 
c.  9 ;  18  Law  J.  SUt  7. 

Where  a  party  has  committed  a  contempt  of 
Court,  by  writing  a  letter  to  one  of  the  Masters  in 
Chancery,  for  the  purpose  of  inducing  him,  by  in> 
timidation,  to  come  to  a  particular  decision, — ^privi- 
lege of  parliament  is  no  protection  against  an  attach- 
ment for  such  a  contempt  CkarUvn^eease,  6  Law  J, ' 
Rep.  (n.s.)  Ch.  185 ;  2  M.  &  Cr.  316. 

In  an  action  for  the  publication  of  a  libel,  the 
defendant  pleaded,  that  the  Conmions  House  of 
Parliament  had  resolved  that  the  parliamentary 
papers  and  reports  printed  for  the  use  of  the  House 
should  be  rendered  accessible  to  the  public  by  pur- 
chase ;  that  the  paper  containing  the  supposed  libel 
was  part  of  the  proceedings  of  the  House,  and  wis 
pubhshed  by  the  defendant  by  the  authority  and  in 
pursuance  of  the  orders  and  resolutions  of  the  House; 
and  that  the  House  resolved,  declared,  and  adjudged 
that  the  power  of  publishing  such  of  its  reports, 
votes,  and  proceedings  as  it  should  deem  necessary 
or  conducive  to  the  public  benefit,  was  an  essential 
incident  to  the  constitutional  functions  of  parlia- 
ment, more  especially  to  the  Commons  House  of 
Parliament,  as  the  representative  portion  of  it: — 
Held,  first,  that  upon  the  question  of  privilege  thus 
raised,  the  Court  of  Queen's  Bench  had  jurisdiction 
to  decide ;  secondly,  that  the  plea  wss  bad.  SUxk' 
daley.  Hansard,  8  Law  J.  Rep.  (n.8.)  Q.B.  294;  9 
Ad.  &  E.  1 ;  2  P.  &  D.  1. 


PRIZE. 

After  a  decree  of  condemnation  In  the  Vice  Ad- 
miralty Court  at  Sierra  Leone,  of  a  Brazilian 
schooner  as  a  slaver,  had,  on  a  claim  by  the  Brasilian 
consul,  in  behalf  of  Brazilian  subjects,  as  to  some 
goods  on  board  at  the  time  of  the  seizure,  been 
rescinded,  and  a  decree  of  one- eighth  as  due  on  a  re- 
capture— the  remaining  seven-eighths  to  be  droits 
if  unclaimed,  substituted ;  a  further  decree  of  con- 
demnation upon  a  new  libel,  at  the  instance  of  the 
seizors,  was  made  in  their  favour  of  those  seven- 
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ei^du,  bat  still  with  a  reienration  as  to  the  goods 
clsimed.  There  was  no  appeal  nor  suit  in  this 
court  in  respect  of  these  decrees ;  but  the  proceeds 
of  the  seven-eighths  having  been  paid  into  the  re- 
gistry here  by  a  Treasury  warrant,  an  application 
for  payment  of  this  money  to  the  seizors,  founded 
on  the  processes  firom  Sierra  Leone,  an  affidavit  of 
the  seizors'  navy  agent,  and  the  non-intervention  of 
the  Treasury,  was  rejected,  there  being  no  legal  title 
in  the  seizors.     The  Mariamna^  3  Hag.  206. 

Unclaimed  residue  after  payment  of  salvage  on 
recapture  from  pirates,  are  droits.   Ilnd.  208. 

The  proceeds  of  capture  by  a  conjoint  British  and 
Sicilian  force  are  not  distributable  as  prize,  without 
a  sentence  of  condemnation.  A  claim  on  behalf  of 
the  Sicilian  force  was  exclusively  rejected.  AngUh- 
SiciUan  Captures,  3  Hag.  192. 

Prize  agents  are  to  retain  and  pay  over  to  the 
treasurer  of  the  Navy  6/.  per  cent  on  the  net  pro- 
ceeds from  and  out  of  all  civil  salvage,  and  vessels 
derelict,  and  monies  arising  therefronL  The  Thetis, 
3  Ha£.  228. 


PROBATE. 
[See  Will.] 


PROCESS. 

[See  Practice.] 


PROCHEIN  AMI. 

[See  Action;  Notice,  when  and  by  whom  to  be 

given.] 


PRODUCTION     AND     INSPECTION     OF 
DEEDS,  BOOKS,  AND  PAPERS, 

[See    EviDBNCB;    Public    Instruments,    Private 

Writings.] 

In  an  action  on  an  attorney's  bill  to  which  the 
defence  was  negligence,  the  Court  compeUed  the 
plaintifis  to  give  the  defendant  a  copy  of  a  case  and 
opinion  of  counsel  which  had  been  obtained  on  his 
behalf,  though  it  was  intended  to  be  used  as  evidence 
of  their  negligence.  Evans  v.  Delegal,  5  Law  J. 
Rep.  (n.s.)  Exch.  15 ;  4  DowL  P.C.  374. 

Certain  books  of  the  plaintiiF  had  come  into  the 
defendant's  possession,  as  his  agent  It  becoming 
necessary  for  the  plaintiff  to  inspect  them,  the  Court 
ordered  the  defendant  to  allow  an  inspection,  but 
would  not  order  him  to  deliver  them  up.  Jones  v. 
Palmer,  4  Dowl.  P.C.  446. 

The  Court  will  not  interfere  for  the  purpose  of 
obtaining  for  one  of  the  litigating  parties  an  inspec- 
tion of  letters,  which  such  party  has  written  to  the 
other,  and  which  are  not  held  by  that  other  as  trus- 
tee for  his  opponent 

Neither  will  they  compel  a  party  to  restore  an 
order  given  to  him  for  certain  valuable  articles,  e.  g, 
plate,  as  the  party  complaining  has  his  remedy  in 
trover.  Lewis  v.  Briggs,  5  Law  J.  Rep.  (n.s.)  C.P. 
224. 

Where  a  lease  is  executed  by  both  parties,  and 
the  lessee  assigns  it  by  way  of  mortgage,  the  lessor 

Digest,  1835—1840. 


in  an  action  of  ejectment  for  a  forfeiture,  if  he  has 
no  counterpart,  can  compel  the  mortg^agee  to  allow 
an  inspection.  Doe  d.  Morris  v.  Roe,  6  Law  J.  Rep. 
(n.s.)  Exch.  105;  1M.&W.207;  1T.&G.545. 


PROFERT. 

[See  Pleading — Practice.] 


PROHIBITION. 

(A)  To  THE  Ecclesiastical  Courts. 

(B)  To  THE  Privy  Council. 

(C)  To  Inferior  Courts. 

(D)  Pleading  and  Practice. 


(A)  To  the  Ecclesiastical  Courts. 

Before  a  prohibition  is  granted  to  an  ecclesiastical 
court,  it  must  be  shewn  that  that  court  is  actually 
proceeding  to  try  a  disputed  fact,  the  trial  of  which 
is  out  of  Uieir  jurisdiction,  or  that  they  have  mis- 
construed an  act  of  parliament  Hall  v.  Maule,  7 
LawJ.Rep.(N.8.)Q.B.210;  7Ad.&£.721;  3N. 
&P.459. 

A  prohibition  lies  to  the  Consistory  Court  if  it 
proceed  to  hear  exceptions  to  the  inventory  exhi- 
bited by  sn  executor,  whether  the  citation  in  that 
court  be  at  the  instance  of  a  creditor  or  of  a  legatee. 
Griffiths  V.  Anthony,  6  Law  J.  Rep.  (n.s.)  K.B.  13 ;  5 
Ad.&E.623;  1N.&P.72;  5  Dowl.  P.C.  223. 

A  suit  for  subtraction  of  church-rates  was  com- 
menced in  the  Consistory  Court  of  London,  and  a 
decree  griven  for  the  defendant  The  plaintiff  ap- 
pealed to  the  Arches  Court,  where  the  decree  was 
reversed.  The  defendant  then  appealed  to  the  Privy 
Council,  and  the  appeal  was  referred  to  the  Judicial 
Committee.  While  the  appeal  was  depending,  but 
before  any  proceeding  had  been  taken  in  that  court, 
the  defendant  moved  for  a  prohibition,  on  the  ground 
that  the  rate  was  bad: — Held,  that  a  prolubition 
ought  not  to  be  granted,  the  cause  being  before  a 
court,  the  jurisdiction  of  which  was  not  denied,  no 
erroneous  proceeding  havmg  been  taken  there,  and 
this  Court  refusing  to  presume  that  the  Judicial 
Committee  would  act  incorrectly.  C/testerton  v. 
Farlar,  7  Law  J.  Rep.  (n.s.)  aB.  66;  7  Ad.  &  £. 
713;  8.  c.  Regina  v.  Judicial  Committee  of  the  Privy 
Council,  3  N.  &  P.  15. 

The  plaintiff,  in  prohibition,  complained  of  a 
church  rate  laid  on  three  only  out  of  four  townships, 
composing  the  parish  of  W.  The  defendant  claimed 
exemption  for  the  fourth  township,  H,  in  a  plea 
alleging,  that  it  had  a  separate  chapel  of  its  own, 
and  stating  a  custom  to  perform  there  all  ecclesias- 
tical rites,  and  to  repair  it  by  rates  levied  exclusively 
upon  the  township,  and  traversing  tiie  liability  of 
all  four  to  repair  the  parish  church ;  and  there  was 
issue  thereon.  On  the  trial,  the  plaintiff  proved 
merely  that  H  was  within  the  parish  of  W.  The 
defendant  proved  that  there  was  a  separate  chapel 
in  H,  where  the  ecclesiastical  rites  were  adminis- 
tered, and  contended,  that  he  was  not  bound  to  prove 
more  facts  upon  these  pleadings: — Held,  that  the 
plaintiff  had  not  admitted  the  facts  stated  in  the 
inducement,  and  that  the  traverse  was  not  imma- 
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terial  {  theiefore  a  rerdlct  for  the  defendant  was  set 
aside,  and  a  new  trial  was  granted. 

A  township  had  an  immemorial  separate  chapel 
of  its  own,  where  the  inhabitants  had  been  accus- 
tomed to  perform  all  ecclesiastical  rites,  and  to 
repair  by  rates  levied  on  its  own  inhabitants ;  and 
they  never  had  been  rated  to  repair  the  parish 
church.  On  proof  of  these  facts,  which  were  set 
out  on  a  plea,  which  also  averred,  that  the  township 
was  exempt  from  the  repairs  of  the  parish  church, 
the  jury  found  a  verdict  for  the  defendants: — Held, 
that  the  plaintiff  was  not  entitled  to  judgment  non 
obstante  verediciOf  but,  that,  after  this  verdict,  it 
might  be  presumed  that  the  chapel  was  coeval  with 
and  not  ii  aid  or  ease  of  the  parish  church,  and 
therefore  exempt 

Where  a  chapel  has  been  built  under  the  J!i8 
Geo.  8,  c.  45,  and  the  8  Geo.  4,  c.  72,  and  there  is 
no  provision  by  any  local  act  respecting  the  repairs 
thereof,  it  must  be  repaired  by  the  fiCace  in  which 
it  was  built,  and  those  places  only  are  to  be  called 
upon  to  pay  the  rates  which  were  previously 
liable  to  be  assessed  to  the  repairs  of  the  church 
or  chapel  of  that  place.  Therefore,  where  a  town- 
ship was  previously  exempt  from  the  repairs  of  the 
parish  church,  it  was  held  not  to  be  liable  to  be 
rated  for  the  repairs  of  chapels  built  under  those 
statutes  within  the  parish,  but  out  of  the  township. 
Craoen  v.  Sanderson^  7  Law  J.  Rep.  (m.s.)  Q.B.  81 ; 
7Ad.&£.880:  2N.&P.641. 

By  the  6Z  Geo.  8,  c.  157,  s.  1,  it  is  enacted,  <<  That 
if  any  one  duly  rated  to  a  church  rate  or  a  chapel 
rate,  the  validity  whereof  has  not  been  questioned 
in  any  ecclesiastical  court,  shall  refuse  or  neelect  to 
pay  the  same  sum  at  which  he  is  so  rated,  it  shall 
and  may  be  lawful,  &c.  for  two  Justices  to  direct 
payment,  so  as  the  sum  directed  to  be  paid  shall 
not  exceed  101.,  over  and  above  the  costs  and  chaiges, 
&c. :  Provided  also,  that  nothing  herein  contained 
shall  extend  to  alter  or  interfere  with  the  jurisdiction 
of  the  ecclesiastical  courts,  to  hear  and  determine 
causes  touching  the  validity  of  any  church  rate  or 
chapel  rate,  or  from  proceeding  to  enforce  the  pay- 
ment of  any  such  rate,  if  the  same  shall  exceed  the 
sum  of  10/.  from  the  party  proceeded  against :  Pro- 
vided likewise,  that  if  the  validity  of  such  rate,  or 
the  liability  of  the  person  from  whom  it  is  demanded 
to  pay  the  same,  be  disputed,  and  the  party  disput- 
ing the  same  give  notice  thereof  to  the  Justices, 
the  Justices  shall  forbear  giving  judgment  there- 
upon, and  the  person  or  persons  demanding  the 
same  may  then  proceed  to  the  recovery  of  their 
demand,  according  to  due  course  of  law,  as  hereto- 
fore used  and  accustomed.*'  Held,  that  the  juris- 
diction of  the  Ecclesiastical  Court  is  not  taken  away 
in  all  cases  where  the  rate  is  under  10^,  but  only 
in  those  cases  where  the  validity  of  the  rate  and 
the  liability  of  the  person  are  admitted.  That  no 
prohibition,  therefore,  would  lie  to  the  Ecclesiastical 
Court  afler  sentence,  in  a  suit  for  less  than  102.| 
as  no  want  of  jurisdiction  would  appear  upon  the 
face  of  the  proceedings  arising  fix>m  the  mere  fact 
of  its  being  for  less  than  \0L  And  it  appearing, 
by  more  particular  reference  to  the  pleadings  them- 
selves, that  they  did  not  disclose  whether  or  not 
the  validity  was  questioned,  tlie  Court  held,  that 
that  circumstance  alone  did  not  authorize  it  to  issue 
a  prohibition. 


SmbU-^iStLaX  the  CoDwtoiy  Cdut  of  the  BJafaops, 
the  Court  of  Arches,  and  the  Court  of  Delegsle^ 
are  superior  courts ;  and  that  after  sentence,  unless 
defect  of  jurisdiction  be  apparent  cm  the  proceedings 
therein,  it  will  not  be  intended. 

Semble — that,  on  motion  for  prohibition  as  above, 
this  Court  will  look  only  to  the  proceedings  in  the 
Ecclesiastical  Court,  and  not  to  affidavits,  for  tiie 
purpose  of  ascertaining  whether  the  validi^  of  die 
rate  was  there  questioned.  BicketU  v.  Bodenkam,  5 
Law  J.  Rep.  (h.s.)  K.B.  103 ;  4  Ad.  &  £.  488 ;  b.c. 
Bodenham  v.  Ricketts,  6  N.  &  M.  170. 

(B)   To  THB  PRIVT  COUKCIL. 

In  a  suit  in  the  Consistory  Court  of  London,  the 
Court  refused  to  compel  a  defendant  to  appear  abso- 
lutely :  the  plaintiff  appealed  from,  the  decree^  but 
not  within  sufficient  time,  and  that  appeal  was  dis- 
missed. The  plaintiff  applied  to  correct  her  libd 
in  the  Consistory  Court,  but  the  Judge  refused  to 
allow  her  to  do  so.  She  appealed  to  the  Court  of 
Arches,  who  pronounced  in  favour  of  her  appeaL 
From  that  decree,  the  defendant  appealed  to  the 
Privy  Council,  praying  that  it  might  be  reversed, 
and  the  cause  retained,  and  he  be  dismissed  from 
all  observance  of  justice  therein.  The  plaintiff  also 
prayed,  that  the  cause  might  be  retained.  The  a^ 
peal  was  referred  to  the  Judicial  Committee  of  the 
Privy  Council,  who  reported  in  favour  of  the  appeal, 
that  the  decree  should  be  reversed ;  but  that  the 
appellant  should  appear  absolutely  before  the  Surro- 
gate of  their  court.  The  report  was  confirmed,  and 
tile  order  for  the  appearance  was  made  and  served : 
— Held,  that  this  Court  would  not  interfere,  to  pie- 
vent  the  enforcing  of  that  order,  because,  as  Uie  Judi- 
cial Committee  had  retained  the  cause,  it  must  be 
taken  to  be  a  step  therein,  which,  even  if  wrong,  was 
a  matter  of  practice,  and  not  the  subject  of  a  prohi- 
bition. Ex  parte  Smythj  5  Law  J.  R^.  (h.8.)  Exch. 
38;  2Cr.M.&R.748;  1T.&G.222. 

(C)  To  Infxkior  Coubtb. 

Where  a  rule  nisi  for  a  prohibition  to  an  inferior 
court  has  been  discharged,  the  Court  will  not  allow 
the  motion  to  be  renewed,  upon  affidavits  stating 
matter  not  before  presented  to  the  Court,  but  exist- 
ing at  the  time  of  the  original  application.  Boden- 
kam  V.  RicketU,  6  ^.  &  M.  587. 

The  Bath  Court  of  Requests  Act  does  not  give  the 
commisdoners  jurisdiction  in  a  case  where  a  claim 
is  made  for  compensation  for  loss  of  time  in  attend- 
ing the  revising  barrister's  court 

The  Court  will  grant  a  prohibition  after  sentence, 
where  a  defect  of  jurisdiction  appears  upon  the  face 
of  the  proceedings. 

Semble — that  it  will  also  grant  the  writ  where  it 
does  not  so  appear,  if  the  party  has  had  no  prerious 
opportunity  of  disputing  the  proceedings,  and  has 
not  acquiesced  in  them.  Begina  v.  Bath  Caari  ^ 
Requests^  7  Law  J.  Rep.  (n.s.)  Exch.  45 ;  s.  c.  Roberts 
V.  Humby,  8  M.  &  W.  120 ;  6  Dowl.  P.C.  82. 

(D)  Pleading  and  Practice. 

The  defendant  may,  since  the  stat  1  WilL  4,  c.  21, 
plead  several  pleas  to  a  declaration  in  prohibitioD. 
ffaU  V.  Motile,  5  Law  J.  Rep.  (n.s.)  ILB.  6 ;  4  Ad.  & 
E.288;  5N.&M.455. 
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Plaintifflibened  in  the  spiritual  eoartfor  the  sub- 
traction of  tithes.  Defendant  put  in  his  personal 
answer,  in  which  he  stated  a  clium  by  a  third  party 
as  lessee  of  the  plaintiff;  and  afterwards  his  plea  or 
responsive  allegation,  in  which  there  was  no  mention 
of  any  such  claim.  The  Court  refused  to  grant  a 
prohibition,  on  the  ground  that  the  personal  answer 
of  the  defendant  was  not  a  part  of  the  proceedings 
on  which  an  issue  could  be  raised.  Beauchamp 
(Earl)  y.  Tttrner,  8  Law  J.  Rep.  (n.8.)  Q.B.  252 ;  10 
Ad.&£.218;  2P.&Q.496. 

It  is  no  objection  to  a  motion  for  prohibition  that 
the  party  moving  has  himself  appealed  to  the  Court, 
to  which  the  prohibition  is  to  isaue.  Chetterion  t. 
Forfar,  7  Ad.  &£.  713. 

Where  a  suit  in  the  Ecclesiastical  Court  is  pro- 
moted against  a  clergyman,  and  there  are  a  variety 
of  articles,  some  alleging  matters  which  are  of  eccle- 
siastical cognicanoe,  and  others  of  cognizance  in  the 
temporal  court ;  and  the  Ecclesiastical  Court,  after 
the  appearance  of  the  defendant,  proceed  to  sentence 
of  suspension^  reciting,  that  the  articles  "  are  for  the 
most  part  sufficiently  and  in  truth  fully  proved ;" 
it  is  incumbent  on  the  party  applying  for  a  prohi- 
bition after  sentence,  to  shew  that  the  Court  below 
proceeded  on  those  articles  which  allege  matters  of 
temporal  cognizance. 

Qiugre — ^whether  trading  by  a  clergyman,  or  the 
occupation  of  a  farm  of  more  than  eighty  acres,  is 
properly  matter  of  ecclesiastical  cognizance.  Hart 
▼.  Marsh,  6  Law  J.  Rep.  (n.s.)  K.B.  9 ;  6  Ad.  &  E. 
591;  1N.&P.62;  5  DowL P.C. 424. 

The  Court  will  not  grant  a  prohibition  to  an 
Ecclesiastical  Court  after  sentence  pronounced, 
where  it  does  not  appear,  either  by  direct  evidence 
or  presumption  of  law,  that  any  steps  are  taken  or 
contemplated  to  enforce  it,  although  a  Hgn^aifit 
issuing  upon  It  may  have  been  quaked.  Bodenham 
v.  Rieketts,  5  DowL  P.C.  120. 


PROMISSORY  NOTE. 

[See  Bills  of  Exchanob  and  Promissory 

Notes.] 


PROTECTOR. 

The  Lord  Chancellor  is  not  the  protector  of  a 
settlement  in  a  case  where  a  lunatic  is  tenant  in  tail 
in  possession,  with  subsequent  remainders  over. 
JU  Wood,  7  Law  J.  Rep.  (n.s.)  Ch.  144 ;  8  M.  &  Cr. 
266. 

Principles  by  which  the  Lord  Chancellor,  when 
protector  of  a  settlement  in  the  place  of  a  lunatic, 
wiU  be  guided  in  giving  or  withholding  his  consent 
to  a  deed  of  disporition  under  the  Fines  and  Reco- 
veries Act    Re  Neuman,  2  M.  &  Cr.  1 1 2. 


PUBLIC  COMPANIES. 
[See  Company.] 

Her  Migesty  authorized  to  confer  certain  powers 
and  immunities  on  trading  and  other  companies,  by 
1  Vict  c.  78 ;  15  Law  J.  Stat  189. 

A  prospectus  was  iasued  for  the  formation  of  a 
company,  with  a  certain  capital  to  be  raised  by  a 


certain  number  of  shares.  The  directors  com- 
menced operations  and  Altered  into  contracts  relat- 
ing to  tiiem,  but  the  whole  of  the  proposed  capital 
was  not  raised,  and  only  a  small  number  of  the  shares 
were  taken : — Held,  that  a  subscriber  was  not  liable 
upon  such  contracts  of  the  directors,  without  proof 
that  he  knew  and  assented  to  their  proceeding  on 
the  smaller  capitaL  Pitef^ord  v.  Dmn$,  8  Law  J. 
Rep.  (n.s.)  Exch.  157 ;  5  M.  &  W.  2. 


PUBLIC  RECORDS. 

Provision  made  for  keeping  safely  the  public  re- 
cords, by  1  &  2  Vict  c.  94 ;  16  Law  J.  Stat  16^ 


PUNISHMENT. 

The  practice  of  the  Central  Criminal  Court  assi- 
milated to  other  courts  of  criminal  judicature  in 
England,  with  respect  to  the  punishment  of  death. 
1  Vict  c.  77 ;  15  Law  J.  Stat  148. 


QUAKER. 

[See  Oaths.] 

A  person,  formerly  a  Quaker,  who  has  seceded 
from  that  sect  on  some  points  of  doctrine,  retaining 
their  opinions  on  the  unlawfulness  of  shearing,  but 
refusing  to  affirm  under  the  forms  given  in  the 
3&4 Will 4,  c.  49,  &  d& 4  Will. 4,0.82, is  not  ad- 
missible  as  a  witness  in  criminal  cases,  upon  making 
the  affirmation  according  to  the  9  Geo.  4,  c.  82. 
Reglna  v.  Doraih  2  M.C.C.  37. 


QUARE  IMPEDIT. 

In  an  action  of  quare  impedit,  it  was  held,  that  it 
ought  not  to  be  left  to  the  jury  to  say,  whether  a 
certain  fine  barred  the  action.  Meath  (Bishop)  v. 
Winchester  (Marquis),  4  C.  &  F.  445 ;  10  Bli.  N.s.  830. 

On  a  judgment  on  a  demurrer  in  quare  impedit 
against  the  bishop,  who  is  defendant,  the  Court  has 
power,  under  4  &  5  Will.  4,  c.  39,  to  gprant  a  certifi- 
cate to  exempt  him  from  costs.  Edwards  v.  Exeter 
(Buhm),  9  Law  J.  Rep.  (n.s.)  C.P.  87;  5  Bing.  N.C. 
652;  7SC.652. 


QUARTER  SESSIONS. 
[See  EviDBNCE,  Records — Sessions.] 


QUO  WARRANTO. 

[See  Corporation.] 

The  Court  refused  to  grant  a  quo  warranto  infor- 
mation against  the  guardians  of  a  union,  elected 
under  the  New  Poor  Law  Act  Rex  v.  Aston  Union, 
6  Law  J.  Rep.  (n.s.)  M.C.  185 ;  s.  c.  In  re  Askton 
l/fiMm,6Ad.  &£.  784. 

A  party  who  seeks  to  disturb  another  elected  to 
an  office,  on  the  ground  that  he  had  not  a  migority 
of  votes,  must  shew  the  qualification  of  the  electors, 
and  that  another  candidate  had  the  nugority  of  those 
duly  qualified,  before  the  Court  will  g^nt  a  quo  war' 
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ranto  information.  Rex  v.  Mashitert  6  Law  J.  Rep. 
(H.8.)  iCB.  121 ;  6  Ad.  &  E.  153 ;  1  N.  &  P.  314. 

A  party  who  had  been  appointed  to  and  was  dis- 
charging the  office  of  town  clerk,  when  the  Munici- 
pal Corporation  Act,  5  &  6  Will.  4,  c.  76,  passed,  was 
afterwards  removed  by  the  town  council,  and  claimed 
compensation  under  section  66.  The  office  being 
determined,  and  it  not  Appearing  that  any  civil  right 
was  in  question,  the  Court  refused  a  rule  for  a  quo 
warranto,  for  the  mere  purpose  of  shewing  that  he 
was  not  an  officer  of  the  corporation,  and,  there- 
fore, not  entitled  to  compensation.  Rex  v.  Harris,  6 
Law  J.  Rep.  (m.s.)  K.B.  161 ;  1  N.  &  P.  576 ;  s.  c. 
In  re  Harru,  6  Ad.  &  E.  475. 

In  a  municipal  corporation  town,  which  was  also 
a  parliamentary  borough,  where  it  did  not  appear 
that  there  were  any  lands  or  property  in  which  the 
freemen  were  interested,  the  Court  refused  to  grant 
a  quo  warranto  information  against  a  freeman  who 
had  been  on  the  parliamentary  register,  and  had 
voted  at  the  last  election  of  members  of  parliament, 
but  whose  name  had  been  expunged  by  the  revising 
barristers  at  their  last  court 

Whether  the  limitation  of  time  in  the  I  Vict  c.  78, 
a.  28,  extends  to  freemen — quare.  Regina  v.  Pepper, 
7  Law  J.  Rep.  (n.s.)  aS.  92;  7  Ad.  &  E.  745 ;  3 
N.  &  P.  155. 

The  Court  refused  to  make  a  rule  absolute  for  a 
quo  warranto  information,  imder  the  32  Geo.  3,  c.  58, 
where  it  ai^peared  that  the  office  would  have  been 
exercised  more  than  six  years  before  making  the 
rule  absolute ;  though  the  rule  nisi  had  been  obtain- 
ed within  the  six  years.  Regina  v.  Harris,  9  Law  J. 
Rep.  (n.8.)  as.  114;  11  Ad.  &  E.  518 ;  3  P.  &  D. 
266. 

Quo  warranto  information  for  exercising  a  borough 
office.  The  ground  of  prosecution  was,  that  the 
officers  presiding  at  the  election  were  not  qualified. 
Defendant  pleaded  that  he  was  duly  elected.  Pend- 
ing the  information  the  statute  7  Will.  4.  &  I  Vict 
c.  78,  passed.  Prosecutor  thereupon  moved  for  a 
stay  of  proceedings  and  payment  of  costs  (down  to 
the  passing  of  the  act)  by  defendant,  under  section 
20.  Rule  absolute,  although  defendant  suggested 
that  he  had  a  defence,  independent  of  the  statute, 
(not  however  specifying  its  nature,)  and  offered  to 
pay  all  costs  of  the  trial,  if  he  failed  in  establishing 
such  defence.   Regina  v.  Hooker,  9  Ad.  &  E.  680. 

If  a  quo  warranto  information  will  probably  dis- 
solve a  corporation,  the  Court  will  exercise  a  dis- 
cretion as  to  granting  it 

Where  the  revision  of  the  burgess  lists  took  place 
before  assessors  elected  for  the  whole  borough,  in- 
stead of  the  assessors  for  the  mayor's  ward,  and  it 
appeared  that  this  course  was  adopted  bond  fide  in 
pursuance  of  legal  advice,  and  no  improper  motive  or 
injurious  consequences  were  pointed  out,  the  Court 
refused  to  grant  a  quo  warranto  information,  which 
would  probably  have  had  the  effect  of  dissolving  the 
corporation.  Regina  v.  Parry,  2  N.  &  P.  414. 

Rules  nisi  for  quo  warranto  informations  were  ob- 
tained against  several  parties  for  exercising  the 
office  of  alderman,  on  the  ground,  that  they  had 
been  unduly  elected.  Pending  such  rules,  a  burgess. 
In  whose  room  one  of  the  parties  had  been  elected, 
moved  the  Court,  that  if  Uie  rules  were  made  ab- 
solute the  mani^fement  of  the  prosecutions  might  be 
transferred  to  himself,  alleging  that  he  had  been 


improperly  displaced,  md  had  contemplated  muring 
for  quo  warranto  informations  against  the  p>arties 
elected ;  that  the  information  now  in  question  had 
been  moved  for  coUusively  by  persons  of  a  political 
party  in  the  borough  adverse  to  his  own,  and  the 
same  with  that  of  the  persons  elected;  that  the 
relator  was  in  low  circumstances,  and  in  the  employ- 
ment of  the  attorney  prosecuting  the  rules ;  and  that 
the  attorney  had  employed  the  same  agents  in  London 
to  instruct  counsel  for  and  against  the  rales.  In 
answer,  it  was  stated,  that  the  motions  were  made 
bond  fide,  and  without  collusion,  for  the  purpose  of 
trying  a  point  of  law ;  that  the  course  compboned  of 
had  been  taken,  for  the  purpose  of  having  the  ques- 
tion discussed  adversely,  but  at  the  least  possible 
expense,  and  that  the  relator  was  interested  in  the 
affairs  of  the  borough,  and  had  obtained  the  mica 
for  the  sole  purpose  of  having  the  question  tried,  and 
not  on  the  request  of  the  attorney,  and  was  liable 
to  him  for  the  costs.  The  Court,  on  making  die 
rules  absolute  for  quo  warranto  informations,  directed 
that  the  management  of  the  prosecutions  sbouM  be 
transferred  as  prayed:  although  they  were  of  opin- 
ion that  the  facts  did  not  shew  collusion,  or  a  de- 
sign on  the  part  of  the  original  prosecutors  to  obtain 
any  undue  advantage.  Regina  v.  Alderson,  Regina  ▼. 
Goddard,  and  Regina  v.  Potter,  11  Ad.  &  £.3;  3  P. 
&D.2. 

By  1  Vict  c.  78,  s.  20,  all  proceedii^  in  fw 
warranto,  in  consequence  of  defective  eleetians^ 
which  are  cured  by  that  statute,  are  to  be  discon- 
tinued on  payment  of  costs : — Held,  that  the  pay- 
ment of  costs  is  a  condition  precedent  to  the  dis- 
continuance: and,  therefore,  where  defendants  had 
not  paid,  nor  offered  to  pay,  the  costs  of  the  relatins, 
in  moving  for  the  rules  mti,  the  Court  made  the 
rules  absolute.  Regina  v.  Potter,  Jones,  or  Owen,  7 
LawJ.  Rep.  (N.8.)aB.9;  7Ad.&£.430;  2N.fr 
P.  577. 

In  a  quo  warranto  information  the  Court  will  com- 
pel the  relators  to  give  security  for  costs  beyond  20JL, 
if  they  do  not  appear  to  be  the  bond  fide  relators. 
Rema  v.  Dudley,  7  DowL  P.C.  700. 

The  Court  will  receive,  in  support  of  an  applica- 
tion for  a  quo  warranto,  the  affidavit  of  a  person  who 
is  himself  estopped  from  being  a  relator,  if  the  motioD 
is  made  by  a  relator  properly  qualified ;  although 
the  complete  ground  of  the  application  appears  only 
tram  the  affidavit  of  the  party  estopped.  Rex  v. 
Brame,  4  Ad.  &  E.  664. 

Where  there  are  several  quo  warranto  iidarattiaDB 
pending  against  the  aldermen  of  a  borough,  founded 
on  the  same  objection  of  title,  the  Court  has  not  the 
power  to  make  a  rule  binding  either  party  toaubmxt 
to  the  result  of  the  first  information  tried,  iter  v. 
CozensoT  Cousins,  7  Ad.  &  £.  285 ;  2  N.  &  P.  ]64v 

The  Court  has  not  power  to  compel  the  relators 
defendants  in  several  quo  warranto  informations,  to 
submit  to  be  bound  by  the  result  of  one,  although  the 
objection  in  all  is  the  same.  Rex  v.  Coxens,  6  Do«L 
P.C.  8. 
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RAILWAY  AND  RAILWAY  COMPANY. 

[See  CoMPANT — Compensation — Contract.] 

(A)  Construction  of  Acts. 

(B)  Actions  for  Calls. 


(A)  Construction  of  Acts. 

Act  for  the  regnladon  of  railways,  8  &  4  Vict 
c.  97 ;  18  Law  J.  Stat  149. 

The  25th  section  of  the  Bristol  and  Exeter  Rail- 
way  Act,  6  &  7  Will.  4,  c.  36,  enacted,  that  if  any 
person  for  the  space  of  twenty-one  days  after  notice 
in  writing  should  neglect  or  refuse  to  treat,  or 
should  not  agree  with  the  company  for  the  sale  of 
his  estate  or  interest  in  any  lands  required  for  the 
purposes  of  that  act,  the  said  company  should  issue 
a  warrant,  either  under  their  common  seal,  or  under 
the  hands  and  seals  of  three  at  least  of  the  directors 
of  the  company,  to  the  sherifiTof  the  county  in  which 
the  lands  in  question  should  he  situate,  commanding 
him  to  impanel,  summon,  and  return  a  jury,  to 
inquire  of  and  assess  and  give  a  verdict  for  the  sum 
of  money  to  be  pidd  for  the  purchase  of  such  lands, 
and  also  the  sum  to  be  paid  by  way'  of  compensa- 
tion for  the  damages  done  thereto,  the  sheriff  to  give 
judgment  for  such  purchase-money  or  compensa- 
tion, to  be  binding  and  conclusive  upon  all  persons 
whatsoever.  It  then  provided,  that  not  less  than 
fourteen  days'  notice  in  writing  should  be  given  by 
the  company  of  the  time  and  place  at  which  the 
jury  were  to  be  returned.  The  242nd  section  en- 
acted, that  the  whole  sum  of  1,500,000/.  (the  sum 
mentioned  as  the  probable  expense  of  making  the 
railway,  &c.)  should  be  subscribed  for  before  any 
of  the  powers  given  by  the  act  in  relation  to  the 
compulsory  taking  of  land,  should  be  put  in  force. 
An  inquisition  taken  under  the  25th  section  recited, 
that  notice  in  writing  had  been  duly  given  to  P,  by 
the  company,  that  the  lands,  &c.  thereinafter  men- 
tioned, were  required  for  the  purposes  of  the  act ; 
that  the  said  P  had  not,  within  twenty-one  days 
after  notice,  agreed  with  the  company  for  the  side 
thereof;  and  that  fourteen  days'  notice  had  been 
given  of  the  time  and  place  at  which  the  jury  were 
required  to  be  returned: — Held,  in  ejectment  by 
P  against  the  company,  that  inasmuch  as  every- 
thing made  necessary  by  the  25th  section  was  set 
forth  in  the  inquisition,  it  was  good  in  form  ;  and 
that  the  242nd  section  being  in  substance  a  de- 
feasance of  all  the  compulsory  powers  in  the  act,  as 
to  the  taking  of  land,  the  inquisition  need  not  state 
that  the  whole  capital  had  been  subscribed  for,  as 
that  £ftct,  coming  by  way  of  defeasance,  would  be 
an  answer. 

By  the  57th  section  of  the  act,  the  lands  to  be 
taken  for  the  line  of  the  railway  were  not  to  exceed 
twenty-two  yards  in  breadth,  except  where  a  greater 
breadth  should  be  necessary  for  carriages  to  wait, 
&c.  or  for  embankments  or  cuttings.  The  59th 
section  enacted,  that  the  company  should  not  deviate 
from  the  line  delineated  on  the  plan  deposited  with 
the  clerk  of  the  peace,  with  or  without  the  consent 
of  the  owners  or  occupiers,  to  a  greater  distance 
than  100  yards ;  and  that  no  deviation  should  ex- 
tend into  the  lands  of  any  person  not  mentioned  in 
the  book  of  reference  to  the  said  plan,  unless  omitted 


by  mistake  ;  and  then  it  provided  that  the  company 
should  have  power  to  deviate  to  the'extent  tiierein- 
befbre  mentioned,  and  to  make  such  deviation  in 
the  aecHottf  as  might  be  necessary  in  consequetice 
thereof: — >Held,  that  the  intention  of  the  act  was  to 
give  the  same  incidental  powers  to  the  company, 
with  respect  to  the  deviated  line,  as  they  possessed 
with  respect  to  the  original  line ;  and  that  the  59th 
section  did  not  prohibit  the  company  from  taking 
lands,  at  a  greater  distance  from  the  line  delineated 
on  the  plan,  than  100  yards,  for  the  purpose  of  em- 
bankments, cuttings,  &c. — Held,  also,  that  it  was 
not  competent  to  a  party  whose  lands  were  taken 
for  that  purpose,  to  object  that  other  lands  also  were 
taken  belonging  to  a  person  whose  name  was  not  in 
the  book  of  reference. 

By  a  subsequent  act,  1  Vict  c.  26,  (which  came 
into  operation  on  the  12th  of  June,  1838,)  section  1, 
all  the  powers  and  clauses  of  the  6  &  7  Will.  4, 
c  36,  were  extended  to  that  act,  as  fully  and  e^c- 
tually  as  if  the  same  had  been  repeated  and  re- 
enacted  therein.  Section  2  repealed  the  47  th  section 
of  the  former  act,  which  enabled  the  company,  upon 
payment  of  the  sum  awarded  by  the  jury  to  the 
party,  or  in  case  of  neglect  or  refusal  to  convey  the 
lands,  on  payment  of  it  into  the  Bank  of  England, 
in  the  name  and  with  the  privity  of  the  Accountant 
General  of  the  Court  of  Exchequer,  to  the  credit  of 
the  party,  subject  to  the  order  of  the  Court,  to  enter 
and  take  the  land.  Section  12  revived  the  time 
limited  by  the  former  act  for  taking  lands,  and  ex- 
tended it  three  years  beyond  the  two  years  mentioned 
in  the  former  act;  and  section  14  re-enacted  in 
terms  section  47  of  the  former  act  An  inquisition 
was  taken  under  the  6  &  7  Will  4,  c.  36,  within 
the  two  years.  On  the  11th  of  June,  an  order  was 
made  by  the  Court  of  Exchequer,  for  the  payment 
of  the  money  awarded  into  the  Bank  of  England ; 
and  on  the  21st,  (after  the  expiration  of  the  two 
years,)  the  plaintiff  not  having  offered  to  convey, 
the  company  paid  it  in  accordingly: — Held,  that 
the  14th  section  of  the  I  Vict  c.  26,  enabled  the 
company  to  proceed  on  an  inquisition  taken  under 
the  former  act,  and,  therefore,  that  the  payment  into 
the  bank  was  correct  Doe  d.  Payne  v.  Brietol  and 
Exeter  Railway  Company,  9  Law  J.  Rep.  (n.s.)  Exch. 
232;  6M.&W.320. 

The  declaration  recited,  that  it  was  agreed  be- 
tween the  plaintiff  and  the  defendant,  that  the  defen- 
dant in  September  1838,  had  purchased  from  the 
plaintiff  fifty  shares  in  the  Brighton  Railway  Com- 
pany, to  be  transferred,  delivered,  and  paid  for  on 
or  before  the  1st  of  March  1838,  or  at  any  inter- 
mediate date  that  the  defendant  might  require  them, 
by  paying  the  plaintiff  for  the  said  shares,  at  — l. 
per  share,  together  with  all  calls  that  might  have 
been  paid  on  the  same  by  the  plaintiff,  the  plaintiff 
binding  himself  to  execute  to  the  defendant  or  his 
nominees  a  legal  transfer  of  the  shares,  for  which  the 
defendant  was  to  make  payment  to  the  plaintifl^  on 
or  before  the  day  mentioned ;  and  that  if  payment 
was  not  made  on  that  day,  the  plaintiff  should  have 
power  to  resell  the  shares.  The  declaration  then 
averred,  that  the  plaintiff  was  willing  to  transferand 
deliver  the  fifty  snares  to  the  defendant,  if  the  de- 
fendant would  have  paid  for  the  same,  and  that  the 
plaintiff  offered  to  execute  to  the  defendant  or  his 
nominee  a  legal  transfer  of  the  shares,  on  payment 
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by  the  defendant,  aooording  to  tbe  agreement:  that 
the  defiendant  did  not  nor  would  accept  or  pay  for 
the  aharea,  whereupon  the  plaintiff  le-sold  them, 
and  requested  the  defiendant  to  repay  the  deficiency, 
which  the  latter  refused  to  do.  The  defendant 
pleaded,  amongst  other  pleas,  first,  that  the  plaintiff 
was  not  ready  to  transfer  the  fifty  shares  to  the 
defendant  if  the  defiendant  would  have  paid  for  the 
same,  nor  did  the  plaintiff  offer  to  the  defendant  to 
execute  to  him  or  his  nominee  a  legal  tranrfer  of  the 
shares ; — secondly,  that  the  plaintiff  was  not  at  the 
time  of  Ihe  agreement  the  proprietor  of  the  fifty 
ahases,  nor  had  he  good  right  or  title  to  execute  a 
legal  transfer  of  them.  Issues  were  taken  on  both 
these  pleas.  In  September  1888,  the  defendant 
agreed  to  purchase  from  the  plaintiff  fifty  shares  in 
the  London  and  Brighton  Raulway  Company,  to  be 
paid  for  on  or  before  the  Ist  of  March  1839 ;  the 
plaintiff  agreeing  to  execute  to  the  defendant  or  his 
nominees  a  legal  transfer  of  the  shares,  and  that  all 
calls  due  upon  the  shares  between  September  and 
the  Ist  of  March,  should  be  paid  for  by  the  plaintiff 
Some  inatalments  became  due  between  these  perioda, 
and  were  not  paid  by  the  plaintiff  but  the  payment 
of  them  was  subsequently  waived  by  the  defendant 
The  157th  section  of  the  act  enacts,  **  That  no  per- 
son shall  tranafier  any  share  after  any  call  shall 
hare  been  made  for  any  sum  of  money  in  respect 
of  it,  unlesa  at  the  time  of  such  tranter  he  shall 
have  paid  the  full  sum  of  money  called  for  in  respect 
of  such  shara"  The  company  are  also  bound  l^ 
the  act  to  grant  certificates  to  all  the  proprietors; 
such  certificates  to  be  primd  facie  evidence  of  pro- 
prietorship ;  and  it  is  also  enacted,  that  the  shares 
may  be  sold  and  disposed  of,  and  that  ''the  form  of 
conveyance  of  ahares  shall  be  by  writing  duly 
stamped."  The  instrument  of  conveyance  is  to  be 
under  the  hands  and  seals  of  the  parties  to  it;  and  it 
is  f^urtfaer  enacted,  that  "the  deed  or  conveyance" 
shall  be  kept  by  Ihe  company.  The  company  are 
to  enter  into  a  book  a  memorial  of  the  transfer  and 
sale,  and  indorse  the  entry  of  such  memorial  on 
the  said  "deed  of  sale  or  transfer."  The  plaintiff 
bought,  through  his  broker,  fh»m  another  broker, 
100  Brighton  Railway  shares,  to  be  delivered  on 
the  l£th  of  December  following.  On  that  day,  the 
owner  of  the  shares,  R  W  P,  delivered  to  the  plain- 
tiff 100  certificates,  executed  in  the  name  of  R  W  P, 
together  with  three  transfers  for  100  shares,  with 
blanks  left  finr  the  purchaser's  name,  th^  considera- 
tion, and  the  date.  On  the  1st  of  March  1839,  the 
plaintiff  tendered  to  the  defendant  the  fifty  certifi- 
cates,  together  with  the  transfers  for  the  same  in 
blank,  and  ofifered  to  fill  in  the  name  of  the  defen- 
dant or  hia  nominee,  on  the  defendant  paying  the 
price  of  the  shares.  The  defendant  refusing  to  pay 
the  price  of  the  diares,  the  plaintiff  sold  them,  and 
brought  the  present  action  for  the  difference  between 
the  price  of  them  at  the  date  of  the  contract  and  the 
time  of  sale: — Held,  first,  that  as  the  instrument  of 
conveyance  contained  a  contract  between  the  parties, 
and  was  required  to  be  under  seal,  it  was  a  deed ; 
and,  the  name  of  the  vendee  being  in  blank,  that  the 
deed  waa  void : — secondly,  that  the  non-payment 
of  the  calls  prior  to  the  date  of  the  conveyance, 
would  have  mvalidated  that  instrument,  but  that 
the  objection  had  been  waived  by  the  defendant's 
agreement. 


Sembk^ihat  the  plaintiff  was  not  entitled  to 
recover,  on  the  groimd  that  R  W  P,  and  not  the 
plaintifi^  being  the  owner  of  the  aharea,  the  piaiatiff 
could  not  give  the  defendant  an  implied  covenant 
for  title.  HibbleufhUe  v.  M'Morine,  9  Law  J.  Rep. 
(n.8.)  Exch.  217 ;  6  M.  &  W.  200. 

To  prove  the  ownership  of  shares  under  tbe 
Great  Western  Railway  Act,  5  &  6  WilL  4,  c  cvii,  it 
is  not  enough  to  shew  Uiat  the  alleged  owner's  name 
is  entered  aa  vendee  of  the  shares  in  the  csgmpany's 
register  book  of  transfers  (sect  158). 

The  certificates  tendered  bv  the  plaintiflh  neither 
contained  their  names  as  original  proprietors  (aecL 
147),  nor  shewed  any  indorsement  to  them  as  trans- 
ferees (sect.  158),  but  were  in  the  names  of  tiiird 
parties : — Held,  diat  such  certificates  were  insuffi- 
cient, as  not  shewing  a  title  to  convey  in  the  party 
conveying.  Hare  v.  Waring,  7  Law  J.  Rep.  (k.s.) 
Exch.  118;  3M.&W.862. 

(B)  Action  fos  Calls. 

In  an  action  for  calls  under  the  London  and 
Brighton  Railway  Act,  1  Vict  c  cxix,  it  is  not  oom- 
petent  to  the  defendants  to  plead  that  due  notice  of 
calls  was  not  given ;  that  no  time  or  place  was 
appointed  for  payment;  that  the  calls  were  made 
for  other  purposes  than  those  warranted  by  the  act 
of  parliament ;  that  fewer  shares  were  allotted  than 
the  act  required;  that  deviations  were  made  on  the 
line  of  railway ;  and  tiiat  the  call  waa  made  to  cany 
on  the  railway  after  such  deviations ;  in  addition  to 
the  pleas  of  never  indebted,  and  that  the  defendant 
waa  not  a  proprietor.  Lmdm  and  Brigktem  RaUwag 
Company  v.  Wilsont  and  iSbme  v.  Fatrkemgkf  9  Law 
J.  Rep.  (n.8.)  C.P.  122;  6  Bing.  K.C.  135;  8  Se. 
847. 

In  an  action  for  calls,  under  the  South  Eaaten 
Railway  Act,  it  is  not  competentfor  the  defendanti 
to  plead  any  other  pleas,  in  addition  to,  and  together 
witn  the  pleas  of^  first,  "  never  indeiyted ;"  second, 
*'that  the  defendant  waa  not  a  proprietor;"  and, 
third,  "  that  the  directors  had  eicerciaed  their  option, 
in  declaring  the  shares  of  the  dcfendanta  to  be  finr- 
feited,  and  had  taken  the  steps  thereon  directed  by 
the  act  Sooth  Eastern  RaUmay  Company  v.  Heh^ 
hlewhite,  9  Law  J.  Rep.  (n.8.)  O-B.  824;  12  Ad.  & 
£.497;  4P.&D.248. 

Where  a  defendant  has  suffered  judgment  by 
default  in  an  action  for  calls  on  shares  in  a  railway 
company,  on  which  interest  is  also  claimed  pur- 
suant to  the  provisions  of  the  act  of  parliament,  the 
Court  will  not  grant  a  rule  to  compute,  but  will 
direct  a  writ  of  inquiry  to  be  executed.  Chdtefdum 
and  Great  Western  l/sion  Raikoay  Compamy  v.  Fry,  7 
Dowl.  P.C.  616. 

By  the  Cheltenham  and  Great  Western  Unieii 
Railway  Act,  6  WilL  4,  c.  77,  it  is  enacted,  that  in 
an  action  for  calls  on  shares  in  that  company,  the 
book  of  shares  unda  the  seal  of  the  company  shall 
be  primd  facte  evidence  that  a  party  is  proprietor  of 
shares.  It  appeared  that  a  call  was  made  in  Octo- 
ber 1886,  and  that  the  book  of  ahares  which  con- 
tained the  name  of  the  defendant  aa  a  shareholder, 
was  made  up  before  the  end  of  September  1886, 
from  clums  sent  in  by  difiSnent  parties,  but  that  the 
seal  was  not  affixed  to  it  till  November  1886 : — 
Held,  that  this  book  was  no  evidence  that  the  de- 
fendant was  a  proprietor  of  shares  at  the  time  of  the 


RAPE. 


635 


call  m  October  1836.  CkeUenham  and  Great  Wutem 
Union  EaUiaaif  Company  v.  Prictf  9  C.  &  P.  66» 
^Demnan] 


RAPE. 


(A)  Who  are  capablb  of  comm ittino. 

(B)  What  amounts  to. 

!C)  Assault  with  intent  to  commit. 
D)  Indictment,  Form  op. 
(£)  Evidence  and  Practice. 


(A)  Who  are  capable  of  committing. 

If  on  a  tiial  of  an  indictment  for  rape,  it  appear 
that  the  prisoner  was  under  fourteen  years  of  age 
jit  the  time  he  committed  the  offence,  he  must  be 
acquitted  of  the  rape,  but  the  jury  may  conrict  him 
of  an  assault  under  the  stat  1  Vict  c  85,  s.  1 1.  Re- 
gmay,  Brimilow,  9 C.  &  P.  B66.  [Gumey] 

The  presumption  of  law,  that  an  infant  under  the 
age  of  fourteen  is  unable  to  commit  a  rape,  is  not 
affected  by  the  sUt  9  Geo.  4,  c.  31,  ss.  16  &  17.  Bex 
y.  Groombridge,  7  C.  &  P.  582.  [Gaselee] 

A  boy  who,  at  the  time  of  the  offence,  was  under 
the  age  of  fourteen,  cannot,  in  point  of  law,  be  guiltv 
of  an  assault  with  intent  to  commit  a  rape;  and  if 
he  were  under  that  age,  no  evidence  is  admissible 
to  shew  that,  in  point  of  fact,  he  could  commit  the 
offence  of  rape.  Regina  v.  PAt/tjw,  8  C.  &  P.  736. 
[Patteson] 

A  boy,  under  fourteen  years  of  age,  cannot  by 
law  be  convicted  of  feloniously  caroally  knowins 
and  abusing  a  girl  under  ten  years  old,  even  though 
it  be  proved  tluit  he  has  arrived  at  the  full  state  of 
puberty. 

To  constitute  penetration,  on  a  cluu^e  of  this 
offence,  the  parts  of  the  maJe  must  be  inserted  in 
those  of  the  female;  but,  at  matter  qf  laWt  it  is  not 
essential  that  the  hymen  should  be  ruptured.  Res 
v.  Jordan,  9  C.  &  P.  118.  [Williams] 

(B)  What  amounts  to. 

If  a  person  gets  into  the  bed  of  a  married  woman, 
and  by  a  fraud  upon  her  have  connexion  with  her, 
by  her  consent,  she  believing  it  to  be  her  husband, 
and  consenting  because  she  believes  it  to  be  her 
husband,  this  is  not  a  rape;  but,  if  the  person  be 
indicted  for  a  rape,  he  may  be  found  guilty  of  an 
assault  under  the  stat  1  Vict  c.  85,  s.  1 1,  and  may  be 
sentenced  to  hard  labour.  Regina  v.  Saundert,  8  C. 
&  P.  265  [Gumey]:  b,  v.  Regina  v,  WilUamt,  Ihid. 
286.  [Alderson] 

Though  it  is  not  necessary,  in  order  to  complete 
the  offence  of  rape,  that  the  hymen  should  be  rup- 
tured, provided  it  is  clearly  proved  that  there  was 
penetration,  yet,  where  that  which  is  so  very  near 
to  the  entrance  has  not  been  ruptured,  it  is  very 
difficult  to  come  to  the  conclusion  there  has  been 
penetration,  so  as  to  sustain  the  charge.  Regina  v. 
ilf*AM,8C.&P.641.  [Bosanquet] 

In  a  case  of  rape,  since  the  passing  of  the  9  Geo.  4, . 
c.  3] ,  s.  ]  8,  the  only  question  for  the  jury  is,  whether 
the  private  parts  of  the  man  did  or  did  not  enter  the 
person  of  the  woman ;  and  the  reason  for  the  limita- 
tion to  that  single  inquiry  seems  to  be,  that  it  was 
thought  that  the  law  was  holding  itself  up  to  con- 


tempt, by  having  fke  subtle  and  critical  subjects  of 
emission,  &c.  discussed  before  Judges  and  juries. 
Therefore,  though  it  appear  from  the  evidence, 
beyond  all  possibility  of  doubt,  that  the  party  was 
disturbed  immediately  after  penetration,  and  before 
the  completion  of  his  purpose,  yet  he  must  be  found 
guilty  of  having  committed  the  complete  ofience  of 
rape.    Regina  v.  AUen,  9  C.  &  P.  8 1.  [Tindal] 

(C)  Assault  with  intent  to  commit. 

An  attempt  to  commit  the  misdemeanour  of  hav- 
ing carnal  knowledge  of  a  girl  between  the  ages  of 
ten  and  twelve,  is  not  an  assault,  as  the  consent  of 
the  girl  puts  an  end  to  the  charge  of  assault 

To  support  a  charge  of  assault,  such  an  assault 
must  be  shewn  as  coidd  not  be  justified,  if  an  action 
were  brought  for  it,  and  leave  and  licence  pleaded. 
Regina  v.  Meredith,  8C.&P.589  [Abinger]:  8.P. 
Regina  v.  Martin,  9  C.  &  P.  213.  [Alderson] 

The  person  making  such  an  attempt,  with  the 
consent  of  the  girl,  is  not  indictable  for  an  assault, 
but  is  indictable  for  the  misdemeanour  of  attempt- 
ing to  commit  the  misdemeanour  of  carnally  know- 
ing and  abusing  her.     Ibid.  218. 

A  boy,  under  fourteen  .years  of  sffe,  indicted  for 
a  rape,  may  be  acquitted  of  the  felony,  and  con- 
victed of  an  assault,  under  1  Vict  c.  85,  s.  1 1.  Re*f 
gina  V.  Brimilow,  2  M.C.C.  122. 

A  prisoner  cannot  be  convicted  of  an  assault  with 
an  intent  carnally  to  know,  &c.  a  girl  above  ten  and 
under  twelve  years  of  age,  nor  of  a  common  assault, 
if  she  be  consenting.  The  proper  charge  is  of 
misdemeanour  in  attempting  to  commit  a  statutable 
ofience.    Reghta  v.  Martin,  2  M.C.C.  128. 

The  ofience  of  carnally  knowing  and  abusing  a 
female  child  under  ten  years  old,  is  not  a  felony 
which  includes  an  assault  within  the  stat  1  Viet 
c  85,  s.  1 1,  even  though  it  be  stated  in  the  indictment 
for  the  felony,  that  £e  prisoner  made  an  assault  on 
the  child.  i2c^av.BanAr«,8C.&P.574.  [Patteson] 

(D)  Indictment,  Form  of. 

An  indictment,  in  the  first  count,  charged  the 
defendant  with  having  assaulted  '^  £  R,  an  infknt 
above  the  age  of  ten  years  and  under  the  age  of 
twelve  years,"  with  intent  to  carnally  know  and 
abuse  her,  and  in  the  second  count  charged,  that 
the  defendant  **  unlawftiUy  did  put  and  place  the 
private  parts  of  him,  the  said  J  M,  against  the  pri- 
vate parts  of  her,  the  eaid  E  R,  and  did  thereby,  then 
and  there  unlawfully  attempt  and  endeavour  to 
carnally  know  and  abuse  the  eaid  E  R*' : — Held,  that 
the  second  count  was  bad,  as  it  did  not  allege  that 
£  R  was  between  the  ages  of  ten  and  twelve. — Held, 
also,  that  the  words,  **  the  said  E  R,"  merely  meant 
that  she  was  the  same  person  as  was  mentioned  in 
the  first  count,  but  that  those  words  did  not  import 
unto  the  second  count,  the  description  of  £  R,  with 
respect  to  her  age.  Regina  v.  Martin,  9  C.  &  P.  2 15. 
[Patteson] 

A  prisoner  was  convicted  on  an  indictment  for  a 
rape,  which  charged  that  the  prisoner  '*  in  and  upon 
£  F,"  feloniously  and  violently  did  make  (omitting 
the  words  **an  assault,*')  and  her,  the  said  £  F, 
then  and  there  and  against  her  will  violently  and  felo- 
niously did  ravish  and  carnally  know,  against  the 
form  of  the  statute,  &c. : — Held,  that  the  omission 
of  the  words  "  an  assault"  was  no  ground  for  arrest- 
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ing  the  judgment    JUgina  v.  Allen,  9  C.  &  P.  521. 
[Patteson] 

(E)  Evidence  and  Practice. 

On  a  trial  for  rape,  or  attempt  to  commit  a  rape, 
the  female  assaulted  may'  be  confirmed  by  proof  that 
she  recently,  after  the  alleged  outrage,  made  a  com- 
plaint,  but  the  particulars  of  what  she  said  cannot 
be  asked  in  the  examination  in  chief  of  the  con- 
finning  witness,  but  may  in  cross-examination. 
Regina  v.  Walker,  2  M.  &  R.  212.  [Parke] 

On  the  trial  of  an  indictment  for  rape  it  appeared 
that  the  person  alleged  to  have  been  ravished,  (but 
who  was  since  dead)  had  come  home  evidently  suffer- 
ing from  recent  violence.  It  was  proved  that  on  her 
return  home  she  made  a  statement  as  to  the  injury 
she  had  received,  and  named  the  persons  who  had 
committed  it: — Held,  that  the  particulars  of  this 
statement  could  not  be  given  in  evidence  as  inde- 
pendent evidence  Ao  shew  who  wer&  the  persons 
who  committed  the  ofiTence ;  and  that  statements  of 
this  kind  were  only  admissible  to  confirm  the  evi- 
dence of  tlie  prosecutrix,  by  shewing  that  she  made 
a  recent  complaint  of  the  injury  she  had  received. 
Hegma  v.  Megson,  9  C.  &  P.  420.  [Rolfe] 

In  a  case  of  rape,  if  it  is  proved  on  the  part  of 
the  prosecution,  that  the  party  alleged  to  have  been 
ravished  has  been  kept  out  of  the  way  by  the  pri- 
soners, the  Judge  will  allow  her  deposition  before 
the  magistrate  to  be  given  in  evidence ;  but  where 
that  was  not  proved,  and  the  prosecutrix  was  not  at 
the  trial,  evidence  of  complaints  made  by  her  re- 
cently aher  the  outrage,  was  rejected.  Regina  v. 
Guttridge,9C,8iF.^7l,  [Parke] 

A  was  charged  with  feloniously  knowing  and 
abusing  a  girl  under  ten.  B  was  charged  with 
being  present  aiding  and  abetting.  A's  counsel 
called  no  witnesses.  B,  who  had  no  counsel,  called 
a  witness  to  prove  an  alibi  for  A  : — Held,  that  this 
evidence  was  in  effect  evidence  for  A,  and  that,  in 
strictness,  the  counsel  for  the  prosecution  had  a 
right  to  reply  on  the  whole  case ;  but  that  it  waa 
summumjus,  and  ought  to  be  exercised  with  great 
forbearance.  Regina  v.  Jordan,  9  C.  &  P.  1 18.  [  Wil> 
liams] 


(C) 


RATE. 
[See  Sessions,  Appeal.] 

(A)  In  General. 

(B)  County  Rate. 
Church  Rate. 

(fl)  Validity, 

{b)  Persons  and  Property  rateable. 

{c)  Remedies  for  the  Recovery  of. 

{d)   Exemption  from. 

(c)  Resisting  Payment, 
(D)  Highway  Rate. 
(K)  Borouoh  Rats. 

(F)  Poor  Rate. 
(a)  Inspection, 

{b)  Persutis  and  Property  rateable. 

(c)  Principal  and  Proportion. 

(d)  AppeaL 

{e)  Appointment  and  Collection. 

(G)  Distress. 


(A)  In  General. 

The  onus  of  establishing  that  a  charge  is  im- 
posed by  a  local  act  of  parliament,  lies  upon  those 
who  seek  to  enforce  payment  of  that  charge. 

A  local  act  of  parliament,  46  Geo.  3,  c.  89,  em- 
powered trustees  to  impose  a  rate  on  every  person 
who  "  should  inhabit,  hold,  occupy,  possess,  or 
enjoy  any  land,  house,  shop,  warehouse,  or  <rtfaer 
building,  tenement,  or  hereditament  .*" — Held,  that  the 
word  "  hereditament"  must  be  taken  to  mean,  he- 
reditament ejusdem  generis  with  those  before  men- 
tioned, especially  as  in  other  clauses  of  the  act,  it 
was  clear  that  it  was  so  used ;  and  therefore,  that  a 
rate,  laid  upon  the  lord  of  the  manor  in  respect  of 
tolls  of  a  market,  which  tolls,  if  rateable  at  all,  could 
only  be  so  under  the  act,  was  not  authorized  by  the 
act  Colebrooke  v.  Tiekellt  5  Law  J.  Rep.  (k.s.)  K.B. 
180;  4Ad.&£.916;  6N.&M.48d. 

(B)  County  Rate. 

County  rate  payers  have  no  right,  either  at  com- 
mon law  or  by  statute,  to  inspect  and  take  copies 
of  the  bills  of  charges  of  county  oflicers,  after  they 
have  been  deposited  by  the  clerk  of  the  peace 
among  the  records  of  the  county,  in  porsuance  of 
12  Geo.  2,  c  29,  s.  8.  The  Justices  of  the  Peace 
for  the  county  are  alone  entitled  to  such  an  inac- 
tion. Rex  V.  Ste^ordshire  (Justices),  6  Law  J.  Bep. 
(n.8.)  M.C.  65 ;  6Ad.&E.84;  IN.  &  P.  260. 

The  Sessions,  on  an  appeal  under  a  local  act 
against  a  county  rate,  confirmed  the  same,  subject 
to  an  opinion  of  this  Court  on  a  special  case,  which 
was  brought  up  on  a  certiorari,  but  not  the  rate. 
The  Court  made  the  rule  absolute  for  quashing  the 
order  of  Sessions,  but  the  Justices  at  the  next  Ses- 
sions, refused  to  quash  the  rate,  stating,  that  the 
appeal  was  no  longer  before  them.  A  rule  bmi  for 
a  mandamus  to  the  Sessions  to  enter  contimiianGes 
and  quash  the  rate,  was  discharged  after  argnneot, 
no  substantial  mischief  being  shewn  to  have  arisen 
to  the  appellants  from  the  rate,  and  the  result  of  the 
Sessions  quashing  it,  being  to  expose  the  collectors 
and  receivers  to  actions,  since  the  12  Q«Owd,  c.29, 
a.  18,  only  protects  tlie  collectors  where  the  rate  is 
quashed  upon  a  certiorari: — Held,  also  that  the 
Court  could  not  order  the  Justices  to  quash  the  rate. 
Regina  v.  St.  George**,  Hanover  Spiare,  6  Law  J. 
Rep.  (n.s.)  M.C.  18. 

In  a  borough,  by  prescription,  there  were  various 
charters,  none  of  which  contained  any  non-intn>- 
mittaut  clause,  and  there  were  borough  Justices  who 
did  not  try  felonies,  and  had  no  separate  jurisdic- 
tion, yet  the  inhabitants  had  never  been  assessed  to 
the  county  rate,  but  had  always  supported  their  own 
bridges  and  gaol,  and  had  paid  the  expenses  of  pri- 
soners within  the  gaol,  and  the  costa  of  conveying 
them  to  the  assizes, — these  expenses  being  defrayed 
by  a  borough  rate : — Held,  that  the  borough  was  not 
within  the  proviso  in  the  55  Geo.  3,  c51,  s.  1,  sod 
thereby  exempt  from  the  county  rate.  Rex  v.  /fiw- 
ward,  6  Law  J.  Rep.  (n.b.)  M.C.  138 ;  6  Ad.  &  £. 
590. 

A  treasurer  of  a  county  entered  his  accounts  in  a 
book,  which  he  laid  before  the  Justices  at  the  Ses- 
sions, and  they  audited  those  accounts,  checking 
them  with  the  bills,  orders,  and  vouchers,  which  be 
also  produced  to  them  at  the  same  time,  and  giving 
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ftim  a  fischarge  in  that  book.  They  retarned  this 
book  to  him,  and  depodted  the  voachen,  &c.  with 
the  clerk  of  the  peace : — Held,  that  that  book  was 
the  account  of  the  treasurer,  which,  according  to 
the  12  Geo.  8.  c  2 1,  s.  8»  ought  to  have  been  deposited 
with  the  clerk  of  the  peace,  and  that  a  mandamus 
might  issue  to  the  treasurer  to  compel  him  so  to 
deposit  it 

Stmbh'-^bMt  the  Sesnona  could  not  compel  the 
treasurer  to  return  the  book  to  them.  Rex  t.  Payne, 
6  Law  J.  Rep.  (k.8.)  M.C.  62 ;  6  Ad.  &  £.  892 ;  1 N. 
&  P.  524. 

(C)  Chubch  Rate. 

[See  Chvbchwasdbns  and  Ovbb8bbr8 — Man- 
damus.] 

(a)  Vaimty. 

The  parishioners  in  vestry  assembled,  haying  re- 
fused to  make  a  church  rate  for  necessary  repairs, 
die  churchwardens  may  of  their  own  authority  make 
floch  rate.     Veley  v.  Burder,  1  Curt  887. 

A  churchwarden  may  of  his  own  authority  make 
a  church  rate.     Oaudem  y.  Selby,  1  Curt  894. 

Where  the  parishioners  in  yestry  assembled,  by  a 
inigority  of  voices,  have  refbsed  a  rate  for  the  repairs 
of  the  parish  church,  the  churchwardens  have  no 
right  to  make  such  rate. 

Churchwardens  having  made  a  rate  under  these 
circumstances,  a  parishioner,  refusing  to  pay  his 
assessment,  was  libelled  by  them  in  the  Consistory 
Court  That  Court,  on  argument,  admitted  the  libel 
to  prooC  In  this  stage  of  the  proceedings,  a  pro- 
hibition was  moved  for  on  the  part  of  the  defendant 
in  the  Ecclesiastical  Court,  and  leave  was  given  to 
declare  in  prohibition.  Judgment  for  the  plaintiff 
is  prohibition,  on  the  ground  that  the  enforcement 
of  a  tsx  altogether  invalid,  because  imposed  without 
lawful  authority,  is  a  defect  of  such  a  nature  as 
shews  a  want  of  jurisdiction  in  the  Court  to  decide 
the  case  brought  before  it  Burder  v.  Feky,  9  Law 
J.  Rep.  (NA)aB.267;  12  Ad.&  E.  288  ;  b.c  in 
error.  Ibid.  265 ;  4  P.  &  D.  452. 

The  pari^  of  St  Saviour,  Southwark,  was  formed 
by  a  statute  in  the  32  Heil  8,  and  has  certain 
wardens  who  have  been  rendered- a  body  corporate, 
and  now  hold  certain  lands  an^  other  possessions 
Tested  in  them  for  the  purposes  of  the  parish. 
James  I.  g^ranted  to  them  Uie  rectory  of  St  Saviour's 
to  maintain  two  chi^lauis,  a  schoolmaster,  and  an 
usher,  and  to  repair  the  parish  church,  paying  the 
chaplains  60^  per  annum,  and  the  schoolmaster  and 
usher  iOL  per  annum.  By  an  act  of  parliament  in 
the  22&  28  Car.  2,  which  recited,  that  the  rectory 
was  insufiScient,  it  was  enacted,  that  the  wardens  and 
overseers  of  the  poor,  and  six  or  seven  of  those  in- 
habitants who  had  borne  the  like  office,  should  raise 
a  rate  annually  from  the  inhabitants,  not  exceeding 
350^  per  annum,  to  pay  the  chaplains  100^  per  an- 
num, the  schoolmaster  and  usher  as  before,  which 
sums  should  be  in  lieu  of  all  monies  previously 
payable  to  them,  and  the  residue  of  the  monies  to 
he  applied  towards  the  repairs  of  the  church,  and 
other  matters  concerning  the  admininistration  of 
the  church.  The  pariah  was  discharged  from  all 
payment  of  tithes.  By  56  Geo.  8,  c  Iv.  the  amount 
of  this  rate  was  altered,  and  the  wardens,  ovetseers 
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of  the  poor,  and  other  inhabitants  were  empowered 
to  raise  a  rate ;  and  all  the  sums  coUected  under  it 
were  to  be  applied  in  paying  to  the  two  chaplains 
800^  a  year  each,  and  to  the  schoolmaster  and  usher 
901  f  in  lieu  of  all  monies  payable  to  them,  by  virtue 
of  the  grant,  and  the  residue  to  the  repair  of  the 
church : — Held,  that  this  rate  was  the  primary  fund 
for  the  payment  of  these  stipends,  and  not  the  ftinds 
in  the  hands  of  the  wardens ;  and,  therefore,  that  it 
was  not  a  good  return  to  a  mandamus  requiring  the 
wardens,  overseers,  and  inhabitants  to  make  a  rate 
for  payment  of  these  stipends,  to  state  that  they  had 
always  been  paid  by  the  wardens  out  of  their 
revenues,  and  that  when  the  writ  came,  the  inhabi- 
tants resolved  that  a  committee  should  be  appointed 
to  investigate  the  accounts  of  the  wardens,  and  re- 
fused to  make  any  rate. 

Held,  also,  that  the  making  of  the  rate  was  not 
discretionary  with  the  inhaUtants ;  and  that  the 
mandamus  was  properly  directed  to  the  wardens, 
overseers,  and  ii&abitants  of  the  parish  generally, 
and  ought  not  to  have  been  directed  to  the  wardens, 
overseers,  and  six  or  seven  past  officers. 

The  Court  ordered  the  defendants  to  pay  the  costs 
of  the  prosecutors.  Begina  v.  SL  SaxAowr^e^  Southwark 
(Inhahitanti),  7  Law  J.  Rep.  (m.8.)  M.C.  59 ;  7  Ad.  & 
£.925;  8N.&P.126. 

Notice  having  been  given  of  a  meeting  in  vestry, 
for  the  purpose  of  gpranting  a  church  rate;  and  that, 
if  a  poll  should  be  demanded,  the  meeting  would 
be  immediately  adjourned  to  the  Town  HaU.  The 
meeting  being  held,  and  a  poll  demanded,  the  chair- 
man immediately  adjourned  the  meeting  to  the 
Town  Hall,  where  the  poll  was  take^: — Held,  that 
the  proceeding  was  regular,  no  business  having  been 
interrupted  by  it,  and  the  a4joarnment  being  part 
of  the  original  appointment  The  Town  HaU  held 
not  to  be  an  improper  place  to  take  the  poll  by  rea- 
son of  its  being  private  property,  no  person  having 
been  prevented  from  voting  on  that  account 

The  time  for  taking  the  poll  being  limited  to 
eleven  hours,  such  time  held  to  be  sufficient  if  due 
diligence  had  beoi  used,  785  persons  being  the 
greatest  number  proved  to  have  voted  on  any  ocea- 
rion.  Rate  pronounced  for.  Bakers.  Wood,  1  Curt 
507. 

A  church  rate  for  defraying  the  expense  of  the 
consecration  of  a  church,  rebuilt  under  the  statute 
59  Geo.  3,  c.  184,  s.  40,  valid,  although  no  faculty 
had  been  granted.     Warner  v.  Oater,  2  Curt  815. 

An  allegation,  in  a  suit  for  subtraction  of  church 
rates  having  been  admitted,  pleading  that  the  rate  in 
question,  of  9d,  in  the  pound,  was  excessive;  an  alle- 
gation in  reply,  stating  that,  upon  a  sixpenny  rate 
being  proposed  by  the  churchwardens  for  absolute 
necessaries,  an  increased  rate  of  9d,  in  the  pound 
was  moved  and  carried,  for  the  purpose  of  repairing 
the  church  bells,  upon  a  calculation  made  at  the 
time,  was  admitted  as  a  sufficient  explanation  of 
such  increased  rate: — Held,  that  a  church  rate, 
made  upon  the  same  assessment  as  the  poor  rate,  is 
valid.    Smith  v.  Dixon,  2  Curt  27 1. 

A  church  rate  is  not  invalid  by  reason  of  omis- 
sions of  an  inconsiderable  amoiut;  it  is  a  question 
of  degree;  and  where  the  rateable  property  was 
8,622^,  and  property  was  omitted  amounting  to 
200t,  the  Court  pronounced  for  tiie  rate,  but  without 
costs.     White  V.  Beard,  2  Curt  495. 

3Z 


538 


RATE. 


TKe  pariahionen,  in  vestry  asaembled,  haTing 
passed  a  reaolation  that  a  rate  should  be  made,  the 
fact  of  the  rate  itself  not  being  then  made,  bat  drawn 
up  subsequently  by  the  churchwardens  alone,  will 
not  vitiate  the  rate.     Ibid.  4A5, 

A  church  rate  being  passed  by  a  resolution  of  the 
vestry,  it  is  no  objection  to  such  rate  that  the  head- 
ing was  subsequently  inverted.     Ibid.  486. 

A  notice  of  a  vestry  meeting  was  given  to  receive 
the  report  of  the  church  conmuttee,  and  to  adopt 
such  measures  as  might  appear  necessary  to  carry 
the  report  into  execution : — Held,  sufiScient,  under 
the  58  Geo.  3,  c.  45,  s.  58,  and  58  Geo.  3,  c.  69,  s.  1, 
to  warrant  the  vestry  in  resolving  to  borrow  money 
upon  the  credit  of  the  church  rates,  to  carry  the 
report  into  execution.  In  rt  Blunt  v.  Uarwoodf  7 
Law  J.  Rep.  (n.b.)  M.C.  107;  8  Ad.  &  £.  610;  3  N. 
&  P.  577. 

Churchwardens  have  no  power,  by  the  1 4th  sec- 
tion of  59  Geo.  3,  c.  184,  to  borrow  money  for  the 
payment  of  repairs  done  in  previous  years.  That 
section  gives  them  only  a  prospective  power  to  bor« 
row  money  for  repairs  which  are  to  be  done,  and  not 
for  those  which  have  been  done. 

Where  money  is  borrowed  by  churchwardenst 
under  the  statute,  the  instalments,  ''of  not  less  than 
ten  per  cent  of  the  principal  borrowed,"  ought  to  be 
oftnuaL  Rex  v.  Duraley  {ChurchMoardens),  5  Law  J. 
Rep.  (N.B.)  M.C.  137 ;  5  Ad.  &  £.  10 :  6  N.  &  M.  333. 

Where  a  sum  of  money  was  borrowed  on  the 
credit  of  the  church  rates,  and  it  was  stipulated  that 
the  principal  should  not  be  called  in  for  twenty 
years  from  the  time  at  which  it  was  lent: — -Held, 
that  the  proper  construction  of  the  act,  59  Geo.  3, 
c  134,  s.  40,  was,  that  the  churchwardens  should 
raise  annually  a  sum  sufficient  to  pay  the  interest, 
as  also  a  sum  equal  to  the  amount  of  the  interest^ 
to  constitute  a  fund  for  the  ultimate  payment  of  the 
nrincipal  at  the  end  of  twenty  years ;  but  that  the 
lender  was  not  entitled  to  have  that  sum  paid  over 
to  him  in  redemption  of  the  principal.  Rex  v.  St, 
Miiehael,  Pembroke  (Churchwardens),  6  Law  J.  Rep. 
(N.B.)  K.B.  28 ;  5  Ad.  &  £.  603 ;  1  N.  &  P.  69. 

And,  per  Lord  Denman,  the  churchwardens  may 
use  the  fund  raised  annually  for  the  liquidation  of 
the  principal,  for  the  benefit  of  the  parish.  IbiiL  I 
N.  &  P.  69. 

A  church  rate  made  on  Lady  Day,  to  cover  ex- 
penses from  the  preceding  Lady  Day,  is  bad. 

Churchwardens  (by  Sie  general  law)  cannot 
borrow  money  on  the  security  of  future  church 
rates.     Chesterton  v.  Farlar,  1  Curt  364. 

A  church  rate  not  on  the  face  of  it  retrospective, 
but  intended  for  retrospective  purposes  to  more  than 
a  third  of  its  amount,  is  invalid.    Ibid.  365. 

(b)  Persons  and  Property  rateable. 

A  rateable  property  should  be  assessed  to  the 
ehurch,  although  payment  of  the  rate  may  not  be 
enforced  against  those  who  are  in  a  state  of  pau- 
perism.    Chesterton  v.  Farlar,  I  Curt  363. 

An  act  for  rebuilding  Marlow  Church  authorized 
the  church  trustees  to  assess  all  houses,  warehouses, 
shops,  buildings,  lands,  tenements,  and  heredita- 
ments, rated  or  rateable  for  the  relief  of  the  poor  of 
that  parish.  The  rectorial  tithes  and  glebe  had 
never  been  assessed  to  any  ehurch  rate,  but  had 
been  rated  to  the  relief  of  the  poor:  —Held,  that  the 


trustees  were  justified  in  asacasing  thew  tithes  and 
glebe  under  the  words  of  this  act  Bex  v.  Budtimg-' 
hamshire  (Justices),  6  Law  J.  Rep.  (v.8.)  li.C.  89; 
6  Ad.  &  £.  388 ;  1  N.  &  P.  503. 

By  an  act  for  extinguishing  tithes,  witiiin  the 
parish  of  St  Botolph- without- Bisbop^ate,  and 
making  compensation  to  the  rector  in  Ueu  tbseol^ 
it  was  enacted,  that  once  in  the  year,  or  oftener,  the 
churchwardens  should  proceed  to  make  and  agn  a 
sufficient  assessment,  to  be  called  *'the  drardi 
rate,"  upon  all  persons  inhabitants  and  occupien  of 
lands,  tenements,  hereditaments,  and  premiaea 
within  the  parish,  except  the  rector  for  the  time 
being ;  with  a  proviso,  that  all  persons  who  should 
become  resident  within  the  parish,  and  liaUe  to  be 
rated,  after  making  the  rate,  should,  in  the  churdi 
rate  made  next  after,  be  rated  from  the  day  they 
became  resident  The  appellant  was  honorary 
treasurer  to  the  London  Missionary  Society,  and 
was  assessed  to  the  church  rate,  in  respect  of  pre- 
mises held  under  lease  by  the  society  within  the 
parish.  The  society  was  founded  entirely  for  rdi- 
gious  and  charitable  purposes,  and  occupied  the 
premises  entirely  for  conducting  the  affidrs  of  the 
institution.  The  appellant  attended  on  the  premiaea 
about  one  day  in  the  week,  for  the  purpose  of  soper- 
intending  the  society's  afikira.  Nobody  alept  upon 
the  premises,  nor  did  the  appellant,  or  any  otiicr 
person  connected  with  the  society,  derive  any  pecu- 
niary profit  or  personal  emolument  in  any  way  from 
their  occupation  of  the  premises.  At  the  time  of 
making  the  rate,  neither  the  appellant,  nor  any 
other  person  connected  with  the  society,  derived  any 
pecuniary  profit  or  personal  emolument  in  any  way 
from  their  occupation  of  the  premises.  At  the  time 
of  making  the  rate,  neither  the  appellant,  nor  any 
other  person  connected  with  the  society,  resid^ 
within  the  parish : — Heldt  that  there  was  an  oceupa- 
tion  of  these  premises  by  the  society,  and  that  the 
appellant,  who  re}»esented  them,  was  properiy 
rated.  Regina  v.  Wilson,  9  Law  J.  Rep.  (ha)  ILC. 
102;  l2Ad.&£.94)  4P.  &D.130. 

(c)  Remedies  for  the  Recovery  ef. 

In  answer  to  a  libel  for  subtraction  of  church  rate, 
it  is  competent  to  a  party  to  plead  that  the  rate  was 
intended  to  be  retrospective,  although  the  rate  was 
not  on  the  face  of  it  retrospective.  Ckesierim  v. 
FarUar,  1  Curt  354. 

In  a  suit  for  subtraction  of  a  church  rate  of  9d. 
in  the  pound,  an  allegation  pleading  that  the 
churchwardens  having  produced  an  estimate,  and 
required  a  rate  of  6^.  in  the  pound,  which  wonid 
have  been  sufficient  to  meet  all  neceasaiy  demandi^ 
and  that  the  rate  of  9d.  in  the  pound,  widch,  with* 
out  anv  estimate,  was  moved  as  an  amendment  and 
carried,  and  was  excessive,  admitted  aa  being  fir  isid 
fatAe  an  answer  to  such  suit  Smtk  v.  INxea,  2  Curt 
268. 

An  article  in  an  allegation  pleading  omiaaiotts  of 
a  small  amount  in  a  churoh  rate  was  rejected.  Ibid. 
269. 

A  party  having  succeaafully  resisted  payment  of 
a  church  rate,  dismissed,  but  not  with  his  full  costs, 
he  having  put  matters  in  plea  which  caused  unne- 
cessary expense.     Chesterton  v.  Farlar^  2  Curt  77. 

A  suit  had  been  commenced  in  the  Ecdesiasticai 
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Court  by  charchwardens  for  a  church  rate^  The 
rate  was  free  from  objection  on  the  face  of  it ;  but 
it  was  stated  by  the  party  sued,  in  his  deposer's 
Allegation,  and  admitted  by  the  churchwardens  in 
their  allegation  responsive,  that  it  was  made  in 
part  to  pay  a  debt  incurred  at  a  former  period : — 
Held,  that  thus  far  the  Ecclesiastica]  Court  was 
proceeding  to  try  a  matter  within  its  cognizance ; 
and  that  prohibition  would  not  go  in  this  stage  of 
the  proceedings.  Griffin  v.  EUiSf  9  Law  J.  Rep.  (n.8.) 
as.  127;  llAd.&£.743;  3P.&D.898. 

Under  the  statute  53  Geo.  3,  c.  127,  which  em- 
powers a  Justice  of  the  Peace,  by  his  warrant,  to 
levy  arrears  of  a  church  rate,  by  distress  and  sale 
of  the  offender's  goods,  and  provides,  that  an  action 
for  anything  done  in  pursuance  of  that  act,  shall  be 
commenced  within  uiree  calendar  months  "after 
the  fact  committed"  : — Held,  that  an  action  of  tres- 
pass against  a  constable  for  seizing,  taking  and 
carrying  away,  and  distraining  and  selling  the  plain- 
tiff* s  goods,  under  such  warrant,  might  be  brought 
within  three  calendar  months  after  the  $afe. 

Held  also,  that  a  demand  which  required  a  peru- 
sal and  copy  of  the  warrant  to  be  given  within 
three  days,  was  a  sufficient  demand,  under  statute 
24  Geo.  2,  c  44,  a.  6,  which  provides,  that  no  action 
shall  be  brought  until  a  perusal  and  copy  have  been 
refused  for  six  days  after  demand.  CoUint  v.  Rote, 
8  Law  J.  Rep.  (v.a.)  Exch.  273 ;  5  M.  &  W.  194. 

It  is  no  objection  to  a  sig^ificavit,  under  the 
statute  53  Geo.  3,  c.  127,  that  it  does  not  state  upon 
the  face  of  it,  that  it  issued  within  ten  days  of  the 
contumacy,  as  is  required  by  section  1 ;  as  no  such 
statement  appears  in  the  form  given  in  the  schedule. 
Nor  is  it  vitiated  by  the  introduction  of  superfluous 
words,  which  do  not  affect  its  meaning. 

It  is  no  objection  to  the  form  of  the  proceedings 
in  the  Ecclesiastical  Court  **  in  a  matter  of  the  sub- 
traction of  church  rates,"  that  it  does  not  appear 
on  the  face  of  them  what  the  amount  of  the  rate 
demanded  was,  or  that  the  "  validity"  of  the  rate 
was  in  question,  though  the  act  gives  jurisdiction  to 
s  magistrate,  where  the  sum  is  under  101.,  and  the 
validity  of  the  rate  not  in  dispute;  because,  as 
before  the  passing  of  the  above  act  the  Ecclesiastical 
•Court  had  jurisdiction  in  all  matters  of  church 
zstes,  it  is  for  the  defendant  to  shew  that  his  case  is 
within  the  exception. 

During  an  inhibition  from  the  bishop,  all  juris- 
diction of  a  commissary  is  suspended ;  and  during 
that  time,  therefore,  a  citation,  requiring  a  party  to 
appear  before  the  official  principal,  who  represents 
the  bish^,  and  not  before  the  commissary,  is 
correct 

A  writ  de  coniumace  capiendo  is  not  void  on  the 
ground  that  it  contains  no  addition  of  the  defendant 

The  appointment  of  a  commissary,  for  a  par« 
ticular  district,  does  not  make  that  district  a  peculiar. 
Reginay.  Thorogood,  9  Law  J.  Rep.  (k.s.)Q.B.  211 ; 
12  Ad.  &  £.  188 ;  3  P.  &  D.  629. 

A  suit  for  the  subtraction  of  church  rate,  where 
the  validity  of  the  rate  is  disputed,  may  be  com- 
menced in  the  Court  of  Arches,  by  letters  of  request 
to  the  official  principal  of  that  court,  from  the  com- 
missary of  the  bishop  of  the  diocese  where  the  party 
complained  against  resides. 

It  is  no  ground  for  a  prohibition  to  the  Court  of 
Arches,  in  a  case  in  which  it  has  jurisdiction,  and 


after  it  has  pronounced  sentence,  that  some  irregu- 
larities in  the  practice  of  the  Court  have  occurred 
in  the  course  of  the  suit,  even  though  the  defendant 
has  refused  to  appear  at  all  during  the  proceedings. 
Jolly  V.  Baines,  9  Law  J.  Rep.  (m.s.)  Q.B.  349 ;  12 
Ad.  &  E.  201 :  4P.  &D.  224. 

On  an  application  for  a  mandamus  to  a  Justice 
to  enforce  payment  of  a  church  rate  under  stat  5S 
Geo.  3,  c.  127,  s.  7,  it  appeared  that  the  party 
assessed  had  objected  to  the  rate  as  invalid  in  the 
Consistorial  Court,  but  that  the  rate  had  there  been 
confirmed;  and  that  the  party,  being  afterwards 
summoned  before  a  petty  session,  repeated  his  former 
objection :  —  Held,  that  the  validity  of  the  rate 
having  been  questioned  in  the  Ecclesiastical  Court, 
although  it  did  not  appear  that  such  question  was 
any  longer  depending,  the  jurisdiction  of  the  Justices 
under  section  7  of  the  act,  was  so  far  doubtful,  that 
a  mandamus  could  not  issue. 

The  rate  was  regular  on  the  face  of  it,  but  ap- 
peared (by  affidavit)  to  have  been  voted  by  the 
parishioners  in  vestry,  for  the  purpose  of  meeting 
past  disbursements. 

Semble — that  the  rate  was  not,  therefore,  bad, 
whatever  objection  might  be  raised  to  a  retrospec- 
tive application  of  the  money  on  passing  the  church- 
warden's accounts.  Rex  v.  SiUif<mlf  4  Ad.  &  E.  354 ; 
5  N.  &  M.  640. 

In  a  suit  for  subtraction  of  church  rates,  the 
churchwardens  having,  in  the  first  instance,  pro- 
ceeded erroneously,  the  defendant,  who  eventually 
consented  to  pay  the  rate,  was  not  condemned  in  the 
whole  costs,  but  in  5L  nomine  expensarum.  Howes 
r.Pellatt,  2  Curt  ^79. 

In  the  libel  of  subtraction  of  church  rate,  the 
defendant  being  wrongly  assessed  for  a  small  por- 
tion of  the  rate  as  landlord  (erroneously  under  a 
local  statute),  the  Court  allowed  the  libel  to  be 
reformed,  holding  that  the  rate  was  not  bad  in  tota» 
Howes  v.  Pellattf  2  Curt  476. 

Causes  of  church  rate  may  be  removed  by  letters 
of  request  from  the  commissary  of  the  bishop  to  the 
Court  of  Arches.     Hatoes  v.  PellaU,  2  Curt  478. 

In  a  suit  for  subtraction  of  a  church  rate,  made 
in  virtue  of  the  statutes  58  Geo.  3,  c.  45.  and59  Geo.  3, 
c.  134,  the  libel  ought  to  shew,  upon  the  face  of  it, 
that  the  conditions  required  by  the  acts  have  been 
complied  with.     BbtrU  v.  Harwoody  I  Curt  648. 

If  a  church  rate  under  10/.  be  disputed  in  the 
Ecclesiastical  Court,  it  is  not  necessary  to  plead 
that  the  party  had  been  summoned  before  the  magis- 
trates.    White  V.  Beard,  2  Curt  488. 

(d)  Exemption  from. 

The  mere  fact  of  a  chapel  being  kept  in  repair 
without  coming  upon  the  general  rates  of  the  parish, 
and  no  proof  of  rates  being  levied  on  the  particular 
township,  does  not  establish  a  custom  of  exemption 
from  rates  for  the  township  in  which  the  chapel  was 
situate.     Craven  v.  Sanderson,  4  Ad.  &  E.  666. 

(e)  Resisting  Payment, 

Any  attempt  to  excite  resistance  to  the  payment 
of  church  rates,  or  to  render  odious  those  who  collect 
them,  is  illegal.  B<md  v.  Douglas,  7C.8iV,  626. 
[Abinger]^ 
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(D)  HiaHWAT  Rats. 

[See  Highway — Makdamus  to  Jxtstice*.] 

The  application  of  a  portion  of  highway  rates  to 
turnpike  roads,  authorized  in  certain  cases  hy  2  &  3 
Vict  c.  81;  17LawJ.SUtApp.2I. 

The  recovery  of  certain  arrears  of  highway  rates 
and  composition  facilitated  by  6  &  7  Will.  4,  c.  63 ; 
14  Law  J.  Sut  138. 

In  a  cognizance  by  a  constable,  justiiying  the 
taking  of  goods  as  a  levy  for  a  highway  rate  or 
assessment,  made  jointly,  for  the  purposes  specified 
in  the  30th  and  those  specified  in  the  45th  sections 
of  the  13  Geo.  3,  c.  78,  the  rate  must,  at  all  events, 
be  alleged  to  have  been  an  equal  assessment  of  9dL 
in  the  pound  tqfon  the  ytarly  value ;  and  the  mere 
statement  of  its  being  an  equal  assessment  of  9i.  in 
the  pound,  was  held  bad  on  special  demurrer. 

Quare — whether  a  joint  assessment  of  94.  in  the 
pound  on  the  yearly  value,  for  the  purposes  spe- 
cified in  the  3()th  section,  and  those  specified  in  the 
45th,  would  be  a  good  assessment 

Semhle — that  it  would  not,  without  specifying  how 
much  in  the  pound  of  that  assessment  was  for  the 
purposes  specified  in  the  30th  section.  MorreU  ▼. 
Harvey,  5  Law  J.  Rep.  (m.8.)  M.C.  69 ;  4  Ad.  3c  £.  684; 
6  N.  &  M.  35. 

Section  122  of  the  Tothill  Fields  Act,  6  Geo.  4, 
0.  134,  does  not  alter  the  general  liability  of  inha- 
bitants within  tiie  limit».of  the  act,  to  repur,  &c.  the 
roads  within  those  limits ;  and,  therefore,  where 
certain  premises  consisted  of  a  dwelling-house  and 
stable,  which  adjoined  to  and  communicated  with 
the  Vauxhall  Bridge  Road,  and  of  garden  ground 
in  the  rear,  which  was  walled  in,  and  (together  with 
one  end  of  the  stable)  acMoined  to  and  communi- 
cated with  a  street  called  Wheeler  Street,  the  street 
and  road  forming  an  angle  at  the  comer  of  the  stable, 
and  the  whole  oi  the  premises  were  within  the  limits 
of  the  Tothill  Fields  Act :— <HeId,  that  they  were 
liable  to  be  rated  by  the  trustees  of  that  act  Young 
V.  Orctv,  6  Law  J.  Rep.  (n.s.)  M.C.  127 ;  2  M.  &  W. 
703. 

(E)  BoBouoH  Ratb. 

Where  a  borough  rate  on  the  face  of  it  purports 
to  be  made  for  a  particular  purpose,  it  will  be  pre- 
sumed that  it  was  made  fortnat  purpose ;  and  if  no 
express  power  to  appeal  against  it  is  given,  an  appeal 
will  not  be  allowed,  merely  to  ascertain  whether  it 
is  made  for  that  purpose. 

Where  no  express  power  of  appeal  against  a 
borough  rate  is  given,  none  exists  merely  on  ac- 
count of  its  being  a  borough  rate. 

The  7  WilL  4.  &  1  Vict  c.  81,  s.  2,  authorized 
a  borough  rate  to  meet  certain  expenses  not  levied 
under  the  5  &  6  WilL  4,  c.  76,  s.  92,  and  provided 
that  "  every  such  rate  shall  be  made,  levied,  and 
recovered  in  the  manner  provided  by  the  said  act 
for  regulating  corporations,  and  by  this  act;"  no 
appeal  against  that  rate  was  held  to  lie.  Regtua  ▼. 
Ipswich  {Recorder),  8  DowL  P.C.  103. 

A  retrospective  rate  made  under  the  92nd  section 
of  the  Mimicipal  Corporation  Act,  is  invalid.  Woode 
v.  Reed,  6  Law  J.  Rep.  (n.s.)  M.C.  105 ;  2  M.  &  W. 
777. 

Jtn  individual  rate-payer  has  no  right  to  appeal 
against  a  borough  rate,  under  the  5  &  6  Will.  4, 


c.  76,  s.  92.    Regkia  r.  Bofh  (Jleosrd^),  8  Law  J. 
Rep.(N.8.)M.C.96;9Ad.&£.871:  1P.&D.CS1 

A  sewer  rate  assessed  on  a  township  gcnenDy  is 
bad.  Emerson  ▼.  SaUmar^,  6  Law  J.  Repu  (sa) 
K.B.235;  7Ad.&E.266;  2N.&P.446. 

A  parish,  consisting  of  two  distziets,  hjid  been 
inmaemoriaUy  assessed  to  the  repairs  of  a  sea  bank, 
(necessary  for  the  protection  of  the  lands  in  both 
districts,)  by  one  common  assessment  applied  by 
one  sole  dyke-reeve.  The  commissioDera  of  seven, 
without  any  presentment  by  a  jury,  appointed  two 
dyke-reeves,  one  for  each  cQstrict,  and  made  a  lafe 
on  one  district  exclusively,  for  the  repairs  of  tfaebaoL 
The  rate  having  been  enforced  by  a  distress  wazxani^ 
— Held,  first,  that  the  commissioners  bad  no  juris- 
diction to  make  the  rate ;  secondly,  that  tn  spaim 
might  be  maintained  against  them.  Wingate  v. 
WaiU,  9  Law  J.  Rep.  (h.s.)  Exch.  319 ;  6  If.  ft  W. 
739. 

(F)  PooB  Ratb. 

[See  Pooa^-MANDAMua.] 

(a)  luspeedon. 

The  laws  relating  to  poor-rates  amended  by  2 
&  8  Vict  c  84;  17  Law  J.  Stat  App.  2S. 

Stock  in  trade  exempted  from  poor-rates  by  3  ft 
4  Vict  c.  89 ;  18  Law  J.  Stat  App.  2S. 

By  the  17  Geo.  2,  e.  8,  it  is  enacted,  "  that  ofvcr- 
seers,  or  other  persons,  authorized  to  take  eaie  sf 
the  poor,  shall  permit  inhabitants  of  the  parish  to 
inspect  rates  at  all  seasonable  times"  ;  and  seedon 
3  subjects  an  overseer,  ftc.  refusing,  to  a  penalty  sf 
202. : — Held,  that  it  was  not  necessary,  that  a  party 
bringing  the  action  should  be  a  rated  inhabitant,  bot 
that  an  inhabitant  may  be  aggrieved  by  die  refossl 
of  the  overseers  to  permit  bam  to  inspect  the  rate, 
although  he  be  not  rated : — Held  also,  that  an  as- 
sistant overseer,  in  whose  possession  the  rates  woe, 
was  liable  to  an  action  for  the  penalty,  he  being  a 
person  authorized  to  take  care  of  the  poor. 

A  plea,  that  the  plaintiff  had  no  right  to  inspect 
the  rate,  it  not  bemg  a  subsisting  rate,  or  sudi  a 
rate  as  he  was  entitled  to  inspect,  was  held  bad  on 
general  demurrer. 

And  it  was  conceded,  that  no  answer  was  ftar- 
nished  by  pleas  stating  facto  which  shewed  that  the 
time  for  appealing  against  the  rate  had  elapsed  before 
the  request  to  inspect  was  made.  BatekeUar  v. 
Hodgesy  5  Law  J.  Rep.  (N.8.)  M.C.  52 ;  4  Ad.  ft  £. 
592;  6N.&M.75. 

In  the  parish  of  Paddington,  there  is  a  book,  con- 
taining accounto  of  the  rates,  kept  under  the  autho- 
rity of  a  local  act,  which  does  not  provide  for  its 
inspection,  or  being  copied  by  the  rate-payers; — 
Held,  that  the  Court  had  no  authority,.jmder  that 
act,  or  the  1  &  2  Will.  4,  c  60,  which  has  been  adopt- 
ed by  the  pariah,  or  at  common  law,  to  order  the 
vestry  to  grant  an  inspection  thereof  to  a  rate-payer ; 
or  to  allow  him  to  make  copies  of  or  extracto  from 
it  Rex  V.  St,  Marylebane  (  Vestrymen),  6  Law  J.  Rep. 
(N.8.) M.C.  159 ;  5Ad.&£.268;  6N.ftM.600. 

(fr)  Persons  and  Property  rateable. 

An  act  for  erecting  a  county  hall  and  ooiirts  of 
justice,  and  also  for  providing  accommodation  for 
His  Mijestv's  Justices  of  Assize,  in  and  for  the 
county  of  Worcester,  after  providing  for  the  erection 
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of  a  new  oonnty  hall,  courts  of  Justioe,  offices,  and 
Judges'  lodgings,  vested  them,  when  built,  in  **  the 
Justices  of  the  Peace  for  the  time  being  of  the  said 
county  of  Worcester,"  as  trustees,  for  public  pur- 
poses only.  A  county  hall,  courts,  and  Judges' 
lodgings,  were  erected  by  virtue  of  the  act  The 
Judges'  lodgings  were  used  by  the  Judges  during 
the  assizes,  and  by  the  Magistrates  during  the  ses- 
sions, and  contained  many  sleeping  and  other  apart- 
ments, employed  for  the  purposes  aforesaid,  by  the 
Judges  and  magistrates.  There  was  also  a  quantity  of 
plate  and  wine ;  the  former  paid  for  by  the  county, 
the  latter  by  subscription  among  the  magistrates. 
The  whole  of  the  premises  were  rated  to  Qie  relief 
of  the  poor  in  the  following  manner : — **  The  Justices 
of  the  Peace,  for  the  county  of  Worcester,  for  the 
time  being,  for  Judges'  lodgings,  situate  in  Foregate 
Street:" — Held,  upon  appeal,  that  this  rating  could 
not  be  supported,  as  there  was  no  occupation  by  the 
Justices  at  large,  except  for  public  purposes.  Regina 
V.  Worcester {Juttiees),9ha.yr J.  Rep.(M.8.)  M.C.  17; 
llAd.&E.57;  8P.&D.8. 

By  an  act  of  parliament,  commissioners  were  em- 
powered to  pave,  light,  &c,  the  town  of  Beverley,  and 
levy  a  certain  rate  on  the  inhabitants.  By  a  subse- 
quent act  they  were  authorized  to  contract  for  the 
supply  of  gas,  or  to  erect  or  purchase  gas  works  for 
lighting  the  town,  and,  in  the  latter  event,  to  let  out 
gas  on  such  terms  as  they  deemed  fit,  provided  that 
the  overplus,  after  payment  of  the  expenses,  should 
be  applied  to  the  purposes  of  the  two  acta.  The  com- 
missioners did  purchase  certain  gas  works,  and  raised 
an  overplus  from  the  sale  of  gas,  which  th^  applied 
according  to  the  purposes  prescribed : — Held,  that 
they  were  not  rateable  to  the  poor-rate  in  respect  of 
such  profit  Rex  v.  Beverley  Gas  Works,  6  Law  J.  B«p. 
(N.8.)  M.C.  84;  6  Ad.  &E.  645;  1N.&P.646. 

The  guardians  of  a  union,  formed  under  the  Poor 
Law  Amendment  Act,  are  rateable  to  the  relief  of 
the  poor  of  one  of  the  parishes  of  the  union,  in  respect 
of  a  union  workhouse  situate  in  that  parish.  Regina 
V.  WalUngford  UnUm,  8  Law  Rep.  (k.s.)  M.C.  89 ; 
10Ad.&£.259;  2P.&D.226. 

A  house  and  premises,  purchased  from  the  funds 
of  a  charitable  institution  established  by  the  Society 
of  Friends,  were  vested  in  trustees  and  occupied  for 
the  purposes  of  a  schooL  According  to  the  rules  of 
the  institution,  every  child  admitted  was  bound  to 
contribute  12/.  annually,  and  no  child  was  eligible 
whose  parents  were  able  to  defray  the  expenses  of  its 
education  elsewhere ;  but  it  appeared,  that  in  a  great 
number  of  cases  of  inability,  tlus  sum  was  contributed 
by  the  subscription  of  members  of  the  society,  and 
private  friends  of  the  parents.  This  sum  did  not 
cover  the  whole  expense  of  the  board  and  education 
of  the  children,  wluch  averaged  20L  per  annum : — 
Held,  that  the  trustees  of  the  institution  were  rateable 
for  the  premises.  Regina  v.  Sterry,  9  Law  J.  Rep. 
(11.8.)  M.C.  105;  12Ad.&£.84;  4P.&D.122. 

The  treasurer  to  the  London  Missionary  Society 
was  rated  to  the  poor-rate,  for  the  parish  of  St 
Boto]ph-without-Bishop8gate,in  respect  of  premises 
held  under  lease  by  the  society.  The  society  was 
founded  for  religious  and  charitable  purposes,  and 
wholly  supported  by  voluntary  and  charitable  con- 
tributions. No  person  slept  upon  the  premises.  Hie 
treasurer  attended  about  once  a  week,  in  his  capa- 
city of  treasurer,  for  the  purpose  of  superintend- 


ing the  society's  af&irs.  He  received  no  remunera- 
tion from  the  society,  nor  derived  any  pecuniary 
profit  or  emolument  whatever  from  the  occupation 
of  the  premises : — Held,  that  he  was  not  liable  to  be 
assessed  to  the  poor-rate.  Regina  v.  Wilson,  9  Law& 
J.  Rcp.(N.«.)  M.C.  100;  12  Ad.  &E.  94;  4P.&D. 
180. 

The  exemption  in  the  filst  section  of  the  General 
Turnpike  Act,  of  tolls  taken  at  any  gate  erected  by 
the  trustees  or  commissioners  of  a  turnpike  road 
from  the  poor-rate,  applies  to  all  turnpike  roadt^ 
whether  the  trustees  are  interested  as  shareholders, 
or  merely  trustees  of  a  turnpike  road  for  the  public 
benefit.  Rex  v.  Great  Dover  Street  Road  (Trustees), 
6  Law  J.  Rep.  (m.8.)  M.C.  25 ;  5Ad.&£.692;  IN. 
&  P.  157. 

The  appellant,  being  the  lessee,  for  the  residue  of  a 
term  of  ninety-nine  years,  created  in  1815,  of  all  the 
toll  and  farm  of  tin,  which  should  be  gained,  arise,  or  be 
due  in  the  several  places  in  the  lease  specified,  by  an 
indenture  of  demise,  dated  September  1835,  granted, 
for  the  term  of  twenty-one  years  to  J  R  and  J  TfuU 
and  free  liberty,  licence,  and  authority  to  enter  upon 
all  that  the  lands  and  ground  comprised  within  certain 
limits  (being  a  portion  of  that  of  which  appellant 
was  the  lessee),  with  frill  power  and  liberty  to  break 
and  open  the  soil  and  ground,  and  to  drive  any  adits 
or  levels,  and  to  sink  any  shafts,  and  to  make  any 
erections  or  buildings  for  digging  and  searching  for 
tin  and  tin  ore,  according  the  custom  of  tin  works ; 
and  also  with  liberty,  at  their  free  will  and  pleasurs 
to  take  and  carry  away  the  same,  reserving,  never- 
theless, unto  the  appellant,  the  liberty  from  time  to 
time  to  enter  and  mspect  the  workings  of  the  mine, 
and  to  take  up  any  adits,  for  the  purpose  of  working 
any  adjoining  mine,  and  to  keep  open,  repair,  and 
use  the  same,  making  reasonable  compensation  to 
J  T  and  J  R  for  so  doing,  yielding,  paying,  and  de- 
livering, during  the  term,  to  the  appellant,  from  time 
to  time,  within  six  weeks  after  the  return,  or  sale,  of 
every  parcel  of  tin  or  tin  ore,  the  clear  sum  of  Is,  in 
the  pound,  on  the  gross  value,  according  to  the  price 
of  the  day,  &c.,  to  be  paid,  clear  andfr«e  from  all  re- 
turning charges,  poor-rates  (if  any  should  be  paya- 
ble), and  all  other  rates  and  deductions  whatsoever : 
— Held,  that  the  appellant  was  not  liable  to  be  rated 
in  respect  of  this  toll  of  tin,  as  he  was  not  an  occupier, 
but  received  a  money  payment  in  the  nature  of  a 
rent  Reginay.  Crease,  9  Law  J.  Rep.  (n.s.)  M.C.  38 ; 
llAd.&£.677;  8P.&D.434. 

Before  the  passing  of  the  Municipal  Corporations 
Act,  the  whole  of  the  parish  of  Bridgewater  was 
comprised  within  the  limits  of  the  borough  of  Bridge- 
water,  but  part  of  it,  being  a  liberty,  was  without  the 
jurisdiction  of  the  borough.  There  being,  at  this 
time,  only  four  Justices  for  the  borough,  an  appeal 
to  the  county  sessions  under  the  act,  1  Geo.  4, 
c  36,  lay  against  the  decisions  of  the  borough  Jus- 
tices. The  Municipal  Corporations  Act  gave  seven 
Justices  to  the  borough,  and  excluded  from  it  that  part 
of  the  parish  of  Bridgewater  which  formed  a  liberty. 
A  rate  was  made  for  the  whole  parish,  against  which 
aparW,  whose  rated  land  lay  within  the  liberty,  ap- 
pealed to  the  county  sessions,  on  the  ground,  that 
certain  inhabitants  <n  that  part  of  the  parish  which 
was  within  the  borough,  had  stock  in  trade  there, 
and  were  not  rated : — Held,  first,  on  the  authority 
of  The  Queen  v.  Lumsdaine,  ihtA  stock  in  trade  was 
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liable  to  be  rated ;  secondly,  that  the  appeal  was 
properly  made  to  the  Sesaions  for  the  county.  Regina 
y.  Bridgewater  (InhahitcmU)^  8  Law  J.  Itep.  (n.a.) 
M.C.72;  10Ad.&£.711;  2P.  &D.586. 

The  Marquia  of  Salisbury  was  rated  aa  the 
occupier  of  land  described  in  the  rate  as  Ware 
Bridge,  which  is  a  wooden  structure  across  the 
river  Lea,  partly  in  the  parish  of  Ware,  and 
partly  in  the  parish  of  Great  Arawell.  It  rests  on 
wooden  piles,  driven  into  the  bed  of  the  river,  and 
on  abutments  of  brickwork  on  the  banks  attach- 
ed to  the  bridge ;  and  also  resting  on  piles  driven 
into  the  bed  of  the  river,  there  is  a  stand,  used  by 
the  toll-collector,  which  is  in  the  parish  of  Oreat 
Amwell.  The  woodwork  and  frame  of  the  bridge 
have,  during  the  last  twenty  years,  been  repaired  at 
the  expense  of  the  Marquis,  by  whose  oitlers  the 
bed  of  the  river  has  been  excavated  for  the  purposes 
of  such  repairs.  He  has  repaired  the  planking  of 
the  carriage-way,  but  has  never  repaired  the  road 
itself.  He  is  entitled  to  toll  from  persons  carrying 
goods  over  the  bridge,  under  a  grant  from  the  duchy 
of  Lancaster,  in  the  reign  of  Charles  I.  of  the  town 
of  Hertford,  and  other  possessions,  together  with  the 
tolls,  called  traverse,  to  be  taken  as  usually  accus- 
tomed— that  is,  for  every  cart  passing  over  Ware 
Bridge.  In  an  inquisition  in  the  time  of  £dw.  2,  and 
in  two  ancient  ministers'  accounts,  the  toll  was  de- 
scribed as  toll  traverse  of  the  Bridge  of  Warew  The 
tolls  were,  at  the  time  of  the  rate,  collected  by  a 
person  for  one  Everett,  who  had  contracted  with  the 
Marquis  for  the  same  by  a  parol  agreement  for  a 
certain  sum,  half  of  which  was  paid  down  at  the 
time  of  the  contract,  and  the  rest,  which  was  payable 
by  monthly  instalments,  was  received  by  a  warrant 
of  attorney: — Held,  first,  that  the  Sessions  were 
justified  in  treating  the  Marquis  as  owner  of  the  land 
on  which  the  bridge  stands,  and  therefore  consider- 
ing the  tolls- to  be  tolls  traverse,  paid  to  him  as  owner 
of  that  land ;  secondly,  that  he  was  rightly  assessed 
as  the  occupier,  since  Everett,  not  holding  any  de- 
mise of  the  land,  nor  any  valid  demise  of  the  tolls, 
could  only  be  looked  upon  a9  collecting  them  for  him ; 
thirdly,  that  as  part  of  the  land  by  which  the  tolls 
were  earned  was  in  the  parish  of  Ware,  the  assess- 
ment in  that  parish  was  right;  fourthly,  that  the 
Sessions  ought  to  have  found  the  facts  specifically, 
and  not  have  sent  up  the  documentary  and  othsr 
evidence  to  the  Court  in  the  shape  of  a  case.  Regina 
V.  SaUsbury  (Marquu),  7  Law  J.  Rep.  (n.b.)  M.C. 
110;  8Ad.&E.716;  SN.&P.476. 

A  engaged  to  serve  R  &  Co.  as  a  clerk  and  brewer, 
at  an  annual  salary,  with  the  privilege  of  living  in 
a  house  in  the  brewery  yard.  He  did  live  there  for 
some  time,  but  afterwards  took  another  house,  in  his 
jDwn  name,  though  the  landlord  stated  that  he  con- 
sidered R  &  Co.  to  be  his  tenants.  A  lived  in  this 
house,  but  R  &  Co.  paid  the  rent  and  taxes,  which 
were  assessed  upon  A : — Held,  that  he  was  liable  to 
be  rated  to  the  poor-rate  in  respect  of  the  occupa- 
tion of  this  latter  house.  Regina  v.  Wall  Lynn^  7 
Law  J.  Rep.  (n.8.)  M.C.  85 ;  8  Ad.  &  £.  879 ;  8  N. 
&P.4n. 

Com  rents  given  to  a  rector  in  lieu  of  tithes, 
under  an  inclosure  act,  are  rateable  to  the  poor, 
unless  they  are  clearly  and  distinctly  exempt  from 
such  rate  by  the  provisions  of  the  act  of  parliament 
by  which  tliey  are  given.     Rex  v.  Wislow  (Church- 


mtrderu  or  InkabOants),  5  Law  J.  Rep.  (xa)  M.C: 
122;  6  Ad.&£.250;  6N.&M.567. 

Under  the  33  Geo.  3,  c.  88,  the  Warwick  canal 
was  made,  and  by  section  3,  it  was  allowed  to  be 
cut  into  a  branch  of  the  Birmingham  canal,  the  pro- 
prietors whereof  were  authorized  to  take  certain  tolls 
on  all  goods  passing  into  tliat  branch,  for  their  own 
use.  The  act  then  proceeded  to  make  varioas 
enactments  respecting  the  Warwick  Canal,  and  in 
section  52,  the  tolls  were  set  out  which  were  to  be 
taken  on  that  canal;  and,  in  section  53,  it  was 
enacted,  that  the  said  tolls  and  duties  should  be 
exempted  from  the  payment  of  all  assessments: — 
Held,  (Coleridge,  J.  distentiente,)  that  the  tolls 
receivable  by  the  Birmingham  Canal  were  exempt. 
Regina  v.  Bimdngham  Canal  Ompany,  7  Law  J.  Repu 
(n.8.)  M.C.  57. 

By  acts  of  parliament,  48  Geo.  8,  and  9  Geo.  4, 
the  Tees  Navigation  Company  were  incorporated, 
and  enabled  to  purchase  lands ;  and  by  the  latter 
act  the  company  were  empowered  to  make  a  cat  or 
canal  through  a  certain  holme  or  parcel  of  land 
therein  mentioned,  and  to  cause  such  cut  to  become 
and  continue  the  channel  of  the  river  Teea.  They 
were  also  enabled  to  raise  among  themselves,  or  by 
the  admission  of  other  persons,  a  certain  sum:  the 
monies  received  were  to  be  applied,  first,  in  dia- 
chaiging  the  expenses  of  the  acts,  and  the  remainder 
of  the  money  raised  under  the  second  act,  was  to  be 
applied,  in  the  next  place,  to  the  making  and  main- 
taining of  the  new  cut,  &c  The  ratea  and  duties 
on  tonnage,  given  by  the  act,  were  to  be  applied, 
first,  in  payment  of  interest  on  the  sum  borrowed 
under  the  first  act ;  second  in  payment  of  ten  per 
cent  on  the  shares  raised  by  that  act;  then  of 
interest  on  the  sums  borrowed,  and  ten  per  cent  on 
the  shares  raised  by  the  second  act  The  residue 
of  the  rates  was  to  be  applied  in  paying  off  the  sums 
borrowed  on  the  security  of  the  rates,  or  in  further 
improvements,  as  the  company  should  deem  fit 
For  the  purposes  of  the  act  the  company  purchased 
part  of  the  holme  therein  mentioned,  and  became 
seised  thereof,  and  the  cut  was  made  through  it 
The  company  also  created  new  shares,  upon  which, 
as  upon  Uie  other  shares,  a  dividend  of  ten  per  cent 
per  annum  had  been  paid.  During  the  time  for 
which  the  rate  in  the  parish,  where  the  holme  lay, 
was  made,  more  money  had  been  expended  by  the 
company  in  the  improvement  of  the  navigation  than 
the  amount  of  the  dues : — Held,  nevertheless,  that 
in  the  absence  of  any  enactment  in  the  act  of  par- 
liament,- compelling  them  to  devote  their  profits  to 
that  or  any  other  specific  object,  the  company  woe 
liable  to  be  rated,  as  there  was  a  beneficial  occupa- 
tion in  the  form  of  the  improvement  of  the  work^ 
which  formed  the  security  for  their  capital  invested, 
and  produced  the  fund  from  which  their  dividends 
were  to  be  paid.  Rex  v.  Tees  NaoigatwH  Compaaff 
5  Law  J.Rep.  (n.s.)  M.C.  31. 

The  freemen  householders  of  one  of  the  wards  of 
the  city  of  York  were  entitle  to  a  right  of  common 
over  lands,  of  which  certain  persons  were  seised  in 
fee.  By  an  act  passed  in  1817,  commissioners  were 
empowered  to  extinguish  the  right  of  common,  and 
allot  a  portion  of  land  to  the  mayor  and  commonalty 
of  the  city  of  York,  free  from  all  manorial  rights,  to 
be  exclusively  enjoyed  by  such  freemen  of  tbe  city 
as  were  before  entitled  to  the  right  of  common,  and 
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in  the  same  manner  as  the  right  of  common  wtM 
enjoyed.  The  commissioners  accordingly  allotted 
a  certain  portion  of  land  to  the  mayor  and  common- 
alty. Certain  officers  called  pasture- masters  were 
appointed  at  the  wardmote  of  mayor  and  aldermeni 
and  were  subject  to  the  wardens,  one  of  whom  was 
the  mayor,  and  the  others  were  the  aldermen.  The 
pasture- masters  regulated  the  enjoyment  of  the 
rights  of  common,  accounUng  to  me  wardens,  and 
the  expenses  of  keeping  up  the  rights  of  common 
were  defrayed  by  an  annual  sum  paid  by  each  free- 
man who  exercised  the  right  The  freemen  had  the 
exclusive  right  of  pasture  over  the  whole  of  the  land 
allotted  bv  the  commissioners,  and  the  mayor  and 
commonalty  received  no  money  in  respect  of  this 
right  of  common,  nor  derived  any  benefit  from  it  in 
their  corporate  capacity;  but  the  annual  value  of 
the  rights  of  pasture  was  to  the  freemen  400/.,  and 
the  lands  were  worth  to  let  250^  a  year.  Part  of 
the  land  had  formerly  been  leased,  and  from  the 
rents  then  received,  a  sum  of  money  had  been 
raised,  by  a  portion  of  which  five  acres  of  land  had 
been  purchased  and  vested  in  trustees,  for  the  free- 
men of  this  ward,  in  extension  of  their  right  of 
common : — Held,  that  the  mayor  and  commonalty 
were  properly  assessed  as  occupiers  of  the  land 
allotted  to  them  by  the  commissioners,  but  not  of  the 
five  acres  conveyed  to  the  trustees.  Rex  v.  York 
(Mayor,  4>c.),  6  Law  J.  Rep.  (n.8.)  M.C.  121 ;  6  Ad. 
&E.419;  1N.&P.£89. 

The  6  &  7  Will.  4,  c.  96,  does  not  operate  as  a 
repeal  of  the  43  Eliz.,  so  as  to  exempt  stock  in  trade 
from  liability  to  be  rated  to  the  relief  of  the  poor. 
Reginay.  Lumtdmne,  8  Law  J.  Rep.  (n.b.)  M.C. 69 ; 
10  Ad.  &  E.  157 ;  2  P.  &  D.  219. 

Since  the  Parochial  Assessment  Act,  6  &  7 
Will.  4,  c  96,  the  owner  of  a  composition  in  lien  of 
tithe  is  rateable,  in  the  same  manner  as  the  occu- 
pier of  lands  and  houses,  for  the  net  annual  value 
of  the  composition :  being  such  a  sum  as  the  tithea 
might  reasonably  be  expected  to  let  for  from  year 
to  year,  free  of  tenants*  rates  and  taxes,  and  deducting 
ecclesiastical  dues.  Regina  v.  Capel,  9  Law  J.  Rep^ 
(va)  M.C.  65',  12  Ad.  &  £.  «S82 ;  4  P.  &  D.  87. 

By  an  act  of  parliament,  certain  persona  were 
authorized  to  make  the  river  Avon  navigable  from 
B  to  H,  and  for  that  purpose,  among  other  things, 
to  make  new  cuts  and  locks,  f^t  giving  satisfaction 
to  the  owners  of  the  lands  taken ;  and  commissioners 
were  appointed  to  settle  what  satisfsction  every 
owner  or  occupier  of  such  lands  should  have,  and 
what  proportion  of  such  purchase-money  and  satis- 
faction every  person  having  a  particular  interest  in 
the  premises,  should  have  in  respect  of  his  interest ; 
and  were  empowered  to  summon  juries,  to  assess 
damages  and  recompense  to  such  owners  and  occn- 
piers  for  their  respective  estates  and  interest ;  and 
the  undertakers  were  authorized  to  take  certain  tolls. 
By  a  second  act,  reciting,  amongst  other  things, 
that  the  company  had  purchased  lands  under  the 
former  act,  the  proprietors  of  the  navigation  were 
authorized  to  make  a  horse  towing-path,  and  for 
that  purpose,  to  purchase  any  lands  necessary  for 
the  same,  and  to  treat  with  the  owners  for  damages 
done  thereto;  and  commissioners  were  appointed 
with  the  same  powers  as  in  the  former  act  It  ap- 
peared that  inquisitions  had  been  taken  under  both 
these  acts,  and  that  juries  had  assessed  by  way  of 


damages,  sums  amounting  to  thirty  years*  purchase 
of  the  land  in  some  cases,  and  annual  payments  in 
others,  for  the  damage  to  be  done  by  making  a  new 
cut  and  locks,  and  the  towing-path: — Held,  that 
the  proprietors  of  the  navigation  were  liable  to  be 
rated  aa  occupiers  both  for  the  new  cut  and  locks, 
and  also  for  the  towing-path.  Sembk — that  the  fee- 
simple  of  the  soil  of  the  cut  and  towing-path,  was 
also  in  the  proprietors  of  the  navigation.  Bruce  r, 
WiUet,  9  Law  J.  Rep.  (N.a.)  M.C.  43 ;  11  Ad.  &  £. 
463;  8P.&D.  220. 

The  overseers  of  parish  A  took  certain  houses  and 
buildings  situate  in  parish  B,  for  the  purposes  of 
the  poor  of  parish  A,  and  the  buildings  were  exclu- 
sively occupied  by  the  poor  of  that  parish,  who  were 
employed  in  a  manufactory  which  brought  no  actual 
profits  to  the  parish  A: — Held,  that  the  purpose 
for  which  the  premises  were  used  did  not  exempt 
the  overseers  of  A  from  being  rateable,  in  respect 
of  the  occupation  of  the  premises  situate  in  parish 
B. — Held,  also,  that  as  the  premises  were  such  as  to 
be  capable  of  a  beneficial  occupation,  the  fact  of  the 
occupation  not  being  profitable  to  the  parish  was 
immateriaL     Bristol  ( Qmmnort  of  lAs  Foot)  v.  WaU^ 

5  Law  J.  Rep;(N.s.)  M.C.  113 ;  6  Ad.  &  E.  1 ;  6  N. 

6  M.  383. 

It  is  a  question  of  fact  for  the  determination  of 
the  Justices  at  sessions,  from  the  nature  of  the  trees 
and  the  mode  and  purpose  of  their  cultivation, 
whether  they  are  saleable  underwood,  within  the 
43  Eliz.  c  2 ;  and  this  Court  will  not  disturb  their 
decision,  unless  it  appear  clearly  wrong. 

QtuBTo — ^whether  poles  growing  from  stools  are 
saleable  underwood.  Regisut  v.  Narberth  North  {In^ 
habitanis),  8  Law  J.  Rep.  (h.8.)  M.C.  46 ;  9  Ad.  &  £. 
815;  1P.&D.590. 

(e)  Principle  and  Proportion. 

In  a  rate  laid  upon  buildings  to  which  machinery 
is  attached  for  the  purpose  of  manufacture,  the  real 
property  ought  to  be  assessed  according  to  its  actual 
value  as  combined  with  the  machinery,  without  con- 
sidering whether  the  machinery  be  real  or  personal 
property,  and  liable,  or  not,  to  distress  or  seizure 
under  tkfi,fa.,  or  whether  it  would  go  to  the  heir  or 
executor,  or,  at  the  expiration  of  a  lease,  to  the 
landlord  or  tenant  Regina  v.  Guett,  7  Law  J.  Rep. 
(V.S.)  M.C.  38  ;  7  Ad.  &  E.  951 ;  2  N.  &  P.  668. 

The  proper  mode  of  rating  the  premises  of  a  gas- 
light company,  is  to  ascertain  the  rent  which  a 
tenant  would  pay  for  the  use  of  such  premises, 
paying  all  rates  and  outgoings,  to  make  them  pro- 
ductive, and  doing  all  ordinary  repairs. 

From  the  amount  of  that  rent,  the  company  are 
entitled  to  deduct  the  armual  expense  of  a  fund 
necessary  for  the  renovation  of  such  premises,  but 
not  the  annual  profit  upon  the  capital  expended. 

Where  the  pipes  and  mains  run  through  several 
parishes,  the  assessment  must  be  in  proportion  to 
the  quantity  of  the  apparatus  situate  in  each  parish, 
and  not  according  to  the  amount  of  profit  received 
therein. 

The  Cambridge  Gas-light  Company  have  pipes 
and  mains  running  through  the  colleges  and  halls 
of  the  University  of  Cambridge,  whida  are  extra- 
parochial  places: — Held,  that  Sie  company  were  not 
rateable  in  respect  of  such  parts  of  their  apparatus. 
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Regima  ▼.  CamMdgt  Oat'Ught  Cemptmy,  7  Law  J. 
B^.  (ir.8.)M.C.50;  8Ad.&£.73;  8N.&P.262. 

A  local  act  for  regulating  the  poor  of  Birming- 
ham, directed  a  survey  and  valuation  to  be  made 
of  all  houses,  laAds,  tenements,  and  hereditaments, 
within  the  parish,  and  the  poor-rate  to  he  made  on 
that  valuation: — Held,  that  the  value  of  steam- 
engines  and  other  fixed  machinery,  ought  to  have 
been  taken  into  estimation  in  calculating  the  value 
of  the  buildings  and  premises  to  which  they  were 
attached.  Rex  v.  Birmingham  and  Staffordshire  Gas- 
Ught  Company,  6  Law  J.  Rep.  (n.s.)  M.C.  92;  6  Ad. 
&E.634;  IN,&P.691. 

By  the  10  Geo.  3,  c  cziv,  the  Leeds  and  Liverpool 
Navigation  Company  were  empowered  to  purchase 
lands  for  the  use  of  the  navigation,  and  to  make  a 
canal,  and  to  take  tolls ;  and  by  clause  49,  it  was 
declared,  that  the  tolls  should  be  exempted  from  the 
payment  of  all  rates,  other  than  the  land  used  for 
the  purpose  of  the  navigation  would  have  been  sub- 
ject to  if  the  act  had  not  been  made.  By  the  25 
Geo.  8,  c  xlviL  this  act  was  repealed,  but  a  similar 
clause  was  re-enacted.  The  59  Geo.  8,  c.  cv,  which 
enabled  the  company  to  make  another  cut,  extended 
all  the  exemptions  in  the  former  acts  to  the  new 
works ;  and  by  section  17  it  was  enacted,  "  That  all 
the  lands,  dwelling-houses,  wharfs,  quays,  ware- 
houses, lock-houses,  belonging  to  'the  company, 
should  be  rateable  in  the  several  parishes  where 
respectively  situate — the  lands  according  to  the 
quantity  and  quality,  and  the  dwelling-houses, 
wharfs,  quays,  &c.,  according  to  the  nature  and 
respective  uses,  dimensions,  and  descriptions  thereof, 
and  should  be  charged  in  like  manner  as  lands  of  a 
like  quality,  and  dwelling-houses,  warehouses,  lock- 
houses,  and  other  houses  of  a  like  and  similar  size, 
nature,  dimensions,  or  descriptions  in  the  respective 
parishes  where  situate,  should  be  charged."  The 
canal  was  made,  and  the  company  made  basins  and 
branches  on  other  land  purchased  under  the  powers 
given  by  the  acts,  and  on  the  sides  thereof  had 
wharfs  at  which  vessels  unloaded,  which  wharfs 
were  a  great  public  convenience,  and  were  partly 
occupied  by  the  company,  and  partly  let  to  tenants. 
Held,  first,  that  the  land  of  the  canal  in  the  original 
line  was  rateable  according  to  its  value  at  the  time 
of  the  making  of  the  rate,  with  reference  to  the  value 
of  the  adjacent  land,  and  not  according  to  its  value 
when  the  canal  was  first  made,  nor  according  to  its 
value  for  the  purposes  for  which  it  was  used.  Held, 
also,  that  they  were  to  be  assessed  for  the  branches 
and  basins  not  on  the  original  line  in  the  same 
manner:  and  for  the  whaiis  and  ouays  according 
to  the  value  of  similar  property  in  uie  same  parish, 
at  the  time'  of  making  tiie  rate.  JUgina  v.  Leeds  and 
Liverpool  NamgaHon  Company,  7  Law  J.  Rep.  (k.s.) 
M.C.41i  7A£&£.671;  2N.&P.640. 

By  an  act  of  parliament  passed  in  1671,  the 
River  Wey,  extending  from  Guildford  to  the  River 
Thames,  was  declared  to  be  a  navigable  river,  and 
the  soil  thereof  was  vested  in  trustees,  who  were  to 
receive  the  profits  of  the  navigation,  and  apply 
them  in  the  first  place  towards  the  reparation  of  the 
liver  banks,  turnpikes,  sluices,  &c,  and  the  execu- 
tion of  the  trusts.  It  was  also  provided,  that  certain 
parties  should  receive  compensation,  some  of  them 
so  much  for  every  ton,  chaldron,  or  load  navigated  on 
the  river,  one  party  so  much  per  ton  for  every  chaldron. 


&c.  navigated  on  the  river  within  his  own  land,  and 
otherpartiesan  annual  sum  as  owners  of  certain  miQa. 
It  was  further  declared,  that  the  said  river  should  net 
be  used  or  navigated  by  any  person,  boat,  barge,  or 
vessel,  without  tiie  leave  and  licence  of  the  trustees; 
and  the  trustees  were  authorized  to  receive  of  the 
owner  of  any  boat,  &c.  passing  on  the  river,  or  any 
part  thereof,  4f.  for  every  chaldron  of  coals,  and  4c. 
mr  every  load  or  ton  of  com,  grain,  &c.,  and  so  alter 
that  rate  for  a  greater  or  lesser  quantity.  The 
trustees  fixed  the  tolls  at  4«.  from  Guildford  to  the 
Thames,  8«.  6d.  between  Stoke  and  the  Biver 
Thames,  and  so  on,  diminishing  the  dififerent  rates 
fSrom  diflerent  places  nearer  to  the  River  Thames : 
— Held,  that  the  principle  on  which  the  sum  wss 
to  be  ascertained,  at  which  the  proprietors  were  to 
be  rated  to  the  poor,  was,  with  respect  to  the  thorough 
trade,  on  a  proportion  to  be  ascertained  on  a  mileage 
calculation  with  respect  to  the  whole  line ;  and,  with 
respect  to  the  short  trade,  as  it  paid  a  gross  sum  for 
the  whole  distance  gone  over,  the  proportion  of  each 
parish  respectively  was  to  be  ascertained  by  a  mile- 
age calculation,  with  reference  to  the  whole  distance 
gone  over;  and  that  the  tolls  eanied  by  passing  over 
parts  of  the  river  which  did  not  include  the  parti- 
cular parish  for  which  the  rate  was  made,  were  to 
be  wholly  excluded  in  estimating  the  proportion  of 
that  parish.  That  from  the  sum  ascertained  by  this 
calculation  was  to  be  deducted  the  proportion  of 
the  particular  parish  of  the  repsirs,  which  propor- 
tion, if  the  repairs  were  equal  mroughout  the  whole 
line,  was  to  be  ascertained  also  by  a  mileage  calcu- 
lation.— Held,  also,  that  the  several  sums  payable 
by  the  act  of  parliament  to  different  parties,  were,  in 
truth,  nothing  more  than  rent-chai^es :  that  they 
did  not  afiect  the  value  of  the  occupation,  or  the 
rent  which  a  tenant  would  give;  and  therefore  that 
they  were  not  to  be  deducted  in  estimating  the  sum 
at  which  a  particular  parish  was  to  be  rated.  That 
lOL  per  cent  for  tenants'  profits,  was  a  reasonable 
sum,  and  was  to  be  deducted  from  the  profits,  in 
ascertuning  the  amount  at  which  the  river  company 
was  to  be  rated.  Rex 'v.  Woking  {Inhabiimas),  5  Lxm 
J.Rep.(K.s.)M.C.17;  4Ad.&£.40;  5N.  &M.895. 

Where  one  set  of  parish  officers  retaaed  to  consent 
to  a  poor-rate  drawn  up  in  the  usual  form  by  the 
other  set,  unless  the  latter  described  the  locality  of 
certain  property  therein,  so  as  to  operate  as  an 
admission  against  the  interest  of  one  of  the  latter,  the 
Court  granted  a  mandamus  to  compel  them  to  make 
a  rate,  and  made  it  absolute  in  tne  first  instance. 
Rex  V.  EdUuton  ( Churchwardens),  6  Law  J.  Rep.  (v.s.) 
M.C.86j  1N.&P.20. 

The  Justices  to  whom  a  rate  is  presented  far 
allowance,  have  no  greater  discretion  to  refuse  i^ 
under  6  &  7  WilL  4,  c  96,  than  they  possessed  before 
that  enactment  If,  therefore,  the  overseers  have 
signed  the  declaration  mentioned  in  section  2,  the 
Justices  cannot  examine  whether  or  not  the  rate  has 
been  made  upon  correct  principles,  and  refuse 
allowance  if  they  think  otherwise. 

Where  a  valuation  of  a  parish  has  been  ordered, 
and  made  according  to  the  provisions  contained  in 
the  6  &  7  WilL  4,  c  96,  s.  8,  it  is  not  necessarily  a 
sufficient  objection  to  a  rate  made  for  such  pandi, 
that  the  estimate  on  which  it  is  made  is  not  in  con- 
formity with  such  valuation:  even  where  there  has 
been  no  intermediate  alteration  in  the  value  of 
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TCoperty.  Regina  v.  Yarborough  (Earl),  9  Law  J. 
Rep.  (N.8.)  M.C.62;  12  Ad.  &  £.  416;  3  P.  &  D. 
491. 

(d)  Appeal 
[See  Sessions.] 

Section  2  of  the  6  &  7  Will.  4,  c.  96,  enacts,  "  That 
every  rate  made  after  the  said  period  shall,  in  addi- 
tion to  any  other  particular  which  the  form  of  making 
out  such  rate  shall  require  to  he  set  forth,  contain  an 
account  of  every  particular  set  forth  at  the  head  of 
the  respective  columns,  in  the  form  given  in  the 
schedule  to  this  act  annexed,  so  far  as  the  same  can 
be  ascertained;  and  the  churchwardens  and  over-, 
seers,  or  other  officers  whose  duty  it  may  he  to  make 
and  levy  the  said  rate,  or  such  a  number  of  the  said 
churchwardens  and  overseers,  or  other  officers,  as 
are  competent  to  the  making  and  levying  of  the 
aame,  shall,  before  the  said  rate  is  allowed  by  the 
Justices,  sign  the  declaration  given  at  the  foot  of 
the  said  form ;  and  otherwise  the  said  rate  shall  be 
of  no  force  or  validity:*' — Held,  that  the  words  "  of 
no  force  or  validity"  do  not  apply  to  the  whole  sec- 
tion, but  to  the  latter  part  only,  namely,  an  omission 
by  tiie  parish  officers  to  sign  the  declaration. 

A  rate  was  made,  containing  the  declaration,  pro- 
perly signed,  and  was  allowed  by  the  Justices,  and 
published,  and  partially  collected  by  the  overseen ; 
but  upon  discovering  Uiat  it  did  not  contain  aU  the 
particulars  in  the  form  in  the  schedule,  the  overseers 
abandoned  it,  and  made  another  rate  for  the  same 
period,  which  also  contained  the  declaration  pro- 
perly signed,  but  was  informal  in  other  respects. 
An  app^  was  made  to  the  Sessions  against  both 
these  rates;  and  the  defects  of  form  were  made 
grounds  of  appeal  (amongst  many  others)  to  the 
first  rate,  but  not  to  the  second.  The  Court  of 
Quarter  Sessions  quashed  the  first  rate  for  defects 
of  form,  and  they  quashed  the  second  rate  as  a  con- 
current rate,  and  therefore  illegal,  and  also  for  in- 
formality : — Held,  by  the  Court,  first,  that  the  Court 
of  Quarter  Sessions  had  no  power  to  quash  the 
rates  for  these  defects  of  form,  under  the  words  of 
the  2nd  section  of  the  above  act,  nor  had  they  power 
to  quash  the  first  rate  under  the  notice  of  appeal  on 
those  grounds,  as  no  grievance  was  shewn  firom  the 
omissions  %  and  that  therefore  the  first  rate  was 
good: — secondly,  that  the  Sessions  were  right  in 
quashing,  the  second  rate,  as  made  for  the  same 
period  as  the  first,  and  therefore  bad. 

If,  by  the  return  to  the  eerttontri,  a  record  not 
required  by  the  writ  is  brought  up,  it  is  too  late  to 
take  advantage  of  that  upon  the  argument  upon  the 
order  of  Sessions ;  a  substantive  motion  should  be 
made  to  quash  the  return.  Regina  v.  Fordham  (/n- 
habUanti),  9  Law  J.  Rep.  (n.s.)  M.C.  8 ;  1 1  Ad.  &  £. 
73;  3P.&D.95. 

{e)  CoHectorSf  Appointment  pjf. 

Where  several  parishes  have  been  united  for  the 
purpose  of  the  relief  and  employment  of  the  poor, 
the  Poor  Law  Commissioners  have  no  authority, 
under  the  46th  section  of  the  3  &  4  WilL  4,  c.  76, 
to  direct  the  guardians  of  the  union  to  appoint  a  col- 
lector of  the  rates  in  any  one  of  the  parishes  forming 
the  union.  Regina  v.  Poor  Law  Commissienert  in  re 
St,  Andrew  the  Lett,  8  Law  J.  Rep.  (n.s.)  M.C.  77 ; 
0Ad.&£.911:  2P.&D.S23. 

Digest,  1835—1840. 


Where  the  Poor  Law  Commissioners  by  order 
under  the  stat.  4  &  5  WilL  4,  c.  76,  s.  26,  formed 
several  parishes  into  a  union,  but  the  parishes  were 
not  united  for  the  purpose  of  rating,  and  one  of  the 
parishes  before  the  issuing  of  such  order  had  been 
governed  by  a  local  act  (10  Geo.  4,  c  68),  which 
directed  that  the  vestrymen  of  such  parish  should 
assess  and  levy  the  poor-rates  and  appoint  a  col- 
lector:— Held,  that  the  Poor  Law  Commissioners 
could  not  by  order  made  under  the  stat  4  &  5  WilL  4, 
c.  76,  s.  46,  direct  the  appointment  of  a  collector  of 
poor-rates  to  act  within  such  parish.  Regina  v.  Poor 
Law  CommitsionerSy  in  re  Strand  Union,  9  Ad.  &  £.  901 . 

(6)  Distress. 

A  warrant  of  distress  for  several  rates,  some  of  which 
had  not  been  published  on  the  Sunday  following 
the  allowance,  is  bad  altogether.  Sibbald  v.  Rode- 
ricit,  9  Law  J.  Rep.  (n.s.)  M.C.  76  ;  11  Ad.  &  £.  38; 
3  P.  &  D.  106. 

In  an  action  of  trespass  against  magistrates  for 
issuing  a  distress  warrant  for  the  collection  of  a 
poor-rate,  under  which  the  plaintiffs  goods  were 
seized,  brought  on  the  ground  of  the  appointment 
of  the  overseers,  by  the  defendants,  being  fraudu- 
lent, and  consequently  null,  which  charge  of  fraud 
was  negatived  by  the  jury : — Held,  that  as  the  act 
of  appointment  was  performed  without  firaud,  by  a 
meeting  competent  in  its  jurisdiction,  and  that  act 
authenticated  by  the  necessary  number  of  signatures, 
it  was  not  incumbent  on  the  learned  Judge,  in  his 
summing  up,  to  tell  the  jury,  that  independenUy  of 
the  charge  of  fraud,  they  were  also  to  consider  whe- 
ther the  appointment  of  overseers,  a  judicial  act, 
was  assented  to  by  a  minority  of  the  magistrates 

S resent,  and  after  an  opportunity  given  of  due  deli- 
eration,  and  that  such  omission  did  not  amount  to 
a  misdirection.  Penny  v.  Slade,  8  Law  J.  Rep.  (n.s.  ) 
C.P.200;  5Bing.N.C.319;  7Sc.285. 


REAL  ACTION. 
[See  Writ  of  Right.] 


RECOGNIZANCE. 

[See  Justices.] 

The  Sessions  cannot  order  recognizances  to  be 
estreated  where  the  forfeiture  accrues  by  an  act  done 
out  of  court: — ^there  must  be  fi  tcirefaciat. 

Where  the  Sessions  made  an  order  to  estreat  a 
recognisance,  where  they  had  no  power  so  to  do, 
the  Court  granted  a  certiorari  to  remove  it,  that  it 
might  be  quashed,  though  the  order  was  void. 
Regina  v.  Wett  Riding  of  Yorkthire  (Justicet),  ex  parte 
Thornton,  7  Law  J.  Rep.  (n.s.)  M.C.  9 ;  7  Ad.  &  £. 
583;  2N.&P.457. 

The  Court  will  not  allow  a  recognizance  to  be 
discharged  without  notice  to  the  Attorney  General, 
though  it  is  sworn  that  the  Crown  has  no  interest 
in  the  forfeiture.  Rex  v.  Morris,  5  Law  J.  Rep.  (n.s.) 
Exch.  170 ;  s.  c.  £«  parte  Morris,  1  M.  &  W.  510 ; 
s.  c.  In  re  Morris,  I T.  &  G.  805. 
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REFERENCE. 

[See  PiAcncK.] 

^WWieaiwtter  is  refiemd  to  tiie  PtodwiiotaiT, 
"5  ^'^  ™  *"*«  into  their  eonBderation  the  dto- 
1**^7  «  »e  nnaoBs  whidi  induced  the  oHieer  to 
JJ^Jf  ^  «WK*»Oii,  and  whidi  appear  npon  the 
CMCoT  AepnMccdsnga.  Cbrry  t.  IF&arfM,  5  Law 
/-  R«^  (MA)  C.P.89;  28e.664. 


REGISTRATION  ACTS. 

Thetf  &  7  WilL  4,  c  M,  anspended  by  7 WilL  4. 
e.  1,  and  explained  and  amended  by  1  Vict  c.  22: 
IdLawJ.  Stia.dand21. 

.  An  Act  for  Registering  Births,  Deatha,and  Mar- 
nMm  in  England.  «  &  7  WilL  4,  c  86;  14  Law 
i.  Stot  App.  24. 

Non-parocbial  registeri  are  made  admissible  in 
^wJenoe  by  3  &  4  Vict  c  92 ;  18  Law  J.  Stot 
App.  23. 


REGISTRY. 

The  transfer  of  a  sum  charged  by  a  tesUtor  on 
lands  m  Yorkshire,  is  not  within  the  Registry  Act 
and  need  not  be  registered. 

A  testator  derised  estates  in  Yorkshire  to  C  D, 
tubject  to  the  payment  of  12,0002.  to  E  F.  E  F 
m^  two  assipments  of  this  sum,  the  second  of 
which  was  registered  before  the  first -.—Held,  that 
•uch  assignment  did  not  require  registration,  and 
that  the  second  had  not  thereby  obtained  a  priority 
orer  the  first  WUknwm  or  Malcolm  v.  Charlenoarth, 
5LawJ.Rep.(K.8.)Ch.l72;  IK. 68. 

In  ^ectment  for  premises  in  the  county  of  Mid- 
dlesex, a  subsequent  deed  of  assignment,  duly  re- 
SBtered  under  the  Registry  Act,  for  the  county  of 
iddlesex,  7  Ann.  c.  20,  wiU  prevail  against  an 
Miignment  prior  in  point  of  time,  not  registered  as 
the  statute  requires. 

Covenante  imposed  upon  and  to  be  performed  by 
the  tenant,  are  not  equivalent  to  a  rack  rent,  so  as  to 
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that  the  act  shall  not  a* 
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RELEASE. 

In  aa  aetiaB  fiir  a  partnership  debt,  a  eoTeont 

<  to  aae,  cnleRd  into  by  one  only  of  the  phistH^ 
be  act  up  as  a  rrlraar  WalmetieifJ.  CetfTt 
IOLawJ.ILep.(u.)aB.49;  11  Ad.&E.216;  9 
P.4tD.49. 

The  CoBit  wiU  not  aefc  aside  a  plea  of  idase 
giwn  Vr  one  of  the  plaintifiEs  on  the  record,  nakn 
adesffcaae  of  frand  is  estaibliahed  between  the  re- 
lemaor  and  the  defendant  OooJt  v.  Aeptoi,  9  Lav 
J.ILep.(jiA)C.P.209;  ^Bing.N.C.688:  7Sc.S4& 

Upon  sale  o£  a  life  policy,  the  conditions  vh^ 
"IWt  the  niwrhaarr  shooM  pay  down  iminedisiely 
a  deposit  of  201.  per  cent,  in  part  of  the  poicbse. 
Ibr  each  kit,  and  sign  agreemenU  forpsy* 
It  o£  the  nmainder  on  or  before  the  8th  of  Jm 
ert;  bat  dwnld  the  completion  of  ^  piv- 
be  ddayed  from  any  cauae  whatever,  bejoad 
that  period,  the  pnrehaaen  wen  to  pay  inteicsta 
&e  balaaoe  of  their  pnrrhasf  money  at  5/.per  eol 
per  aBoamn,  horn  that  time  until  the  purehsseivae 
eomplcfted.  The  defendant  became  the  paidisio, 
and  did  not  complflte  Oe  parchaae  till  the22Bdrf 
Jannaiy  feUowing;  when  the  remainder  of  thepu^ 
chaae  money,  and  what  was  then  consideied  by  the 
attomies  of  both  paitica  to  be  the  whole  of  the  inter- 

cat,  for  not  completing  the  porchaae  sooner,  ns 
paid  to  the  plamtir  a  solicitor,  who  gave  to  the  ds- 
fbidant  an  indentnre  aasigmng  the  poUcy,snd  hsr- 
ing  a  lecopt  indorsed  for  the  principal  pudisse- 
money,  by  which  deed,  the  pliuntiff  acqmttol,n- 
leaaed,  ezoneimted,  and  diadiaiged  the  defeDdsotof 
and  from  all  daim  and  demand  whatsoereri  >■} 
npon,  or  in  respect  of  the  purchase  of  the  po^t 
and  all  moniea  doe  and  daimahle  by  him  w^ 
upon,  or  in  respect  thereof  Some  time  after,  ne 
plaintiir  having  discovered  an  error  in  the  cskius- 
tion  of  the  interest,  brought  an  action  to  i^^* 
anm  which  he  still  claimed  on  that  accoont :— HeU, 
that  he  was  estopped  by  the  release  from  recorouV 
anything  more.  HareUng  v.  Jmbler,  7  Law  J.  Bep. 
(w.a.)  Exch.  182 ;  3M.&W.279. 

In  an  action  of  trespass,  where  the  title  of  toe 
corporation  to  property  is  brought  into  q««**"j'.' 
release  by  a  corporator  to  the  corporation  of  sll  ha 
interest  in  the  subject-matter  of  the  action,  &c.  wi/i 
not  render  him  competent,  as,  notwithstanding  the 
release,  the  witness  remains  a  member  of  the  coip^ 
ration,  and,  as  such,  is  entitled  to  partake  of  w 

{)roperty  belonging  to  the  corporation ;  snd  ^^ 
ease  is  virtually  from  himself  to  himself  snd  doei 
not  take  away  his  interest 

The  objection  arising  to  a  witness  in  suck  a  css^ 
is  not  such  as  was  intended  to  be  cured  by  the  lO' 
dorsement  of  the  witness's  name  upon  the  record^ 
under  statute  3  &  4  WilL  4,  c  42,  s.  26.  Gedt^ 
Chester  or  Gumecester  (CorporeUion)  v.  PkilUpi,  B  l^ 
J.Rep.(N.a)  K.B.108;  4Ad.&£.650;  6N.&^ 
2n. 
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REMAINDER. 

[See  DxvisE.] 

A  devise,  subject  to  a  chattel  interest  giTen  to 
trustees,  to  the  testator's  eldest  son  for  life :  and 
after  his  decease,  to  such  child  or  children  as  he 
should  leave,  lawful  issue  of  his  bodv,  and  their 
heirs,  as  tenants  in  common,  and  in  default  of  such 
issue,  to  A  B  in  fee : — Held,  that  the  testator's  eldest 
son  and  heir-at-law  having,  before  the  birth  of  any 
issue,  conveyed  the  estate  by  lease  and  release  to  a 
trustee,  in  trust  for  himself  in  fee,  had  thereby 
destroyed  the  remainders  over,  and  that  he  could 
make  a  valid  title  of  the  fee  simple  to  a  purchaser. 
Heardmm  v.  mUianuon^  5  Law  J.  Rep.  (n.8.)  Ch.  165 ; 
IK.  3d. 


REPLEADER. 

An  informal  conclusion  of  a  plea  is  no  ground  for 
arresting  the  judgment,  or  for  a  repleader,  if  there 
has  been  an  issue  to  try ;  the  objection  can  only  be 
taken  advantage  of  on  special  demurrer.  Smith  v. 
i$Mt/A,6Dowl.P.C.84. 

In  trover  for  certain  etchings,  impressions,  pic- 
tures, and  prints,  on  which  the  defendant  claimed 
a  general  lien  for  work  and  labour,  the  plaintiff  in 
their  replication  alleged  that  the  etchings,  impres- 
sions, pictures,  &c.,  were  impressed  and  printed  from 
divers  plates,  delivered  for  that  purpose  to  the  defen- 
dant, and  that  the  defendant  was  retained  and  em- 
ployed to  impress  and  imprint  under  separate  and 
distinct  contracts  and  agreements :  in  his  rejoinder, 
the  defendant  merely  denied  that  he  was  employed 
and  retained  under  certain  distinct  and  separate  agree- 
ments and  contracts:  upoD  issue  joined,  and  verdict 
for  the  plainti£b, — Held,  that  the  replication  did  not 
lead  to  an  immaterial  issue,  and  consequently  that 
a  repleader  should  not  be  awarded.  Marks  v.  Lahee, 
6  Law  J.  Rep.  (n.i.)  C.P.  69 ;  8  Bing.  N.C.  408 ;  4 
So.  187. 

Though  several  good  pleas  are  pleaded,  yet  if  the 
cause  of  action  is  not  confessed  by  any  or  all  taken 
together,  and  an  immaterial  issue  is  raised  and  found 
on  another  plea,  which,  in  like  manner,  does  not 
confess  the  cause  of  action,  there  must  be  a  general 
judgment  of  repleader. 

On  such  a  judgment,  there  are  no  costs  to  either 
party,  in  respect  of  any  of  the  issues.  Plummer  v. 
Xee,6LawJ.Rep.(N.s.)£zch.  141;  2M.&W.495; 
6  DowL  P.C.  765, 


REPLEVIN. 
[See  Distress.] 

Where  a  lord  of  a  manor  had  a  prescriptive  right 
to  grant  replevins  in  the  manor, — Held,  that  the 
sheriff  could  not  replevy  within  it,  the  lord  not  hav- 
ing made  default,  or  refused  to  act  Mountey  v. 
Dawnn,  6  Law  J.  Rep.  (n.s.)  K.B.  251 ;  6  Ad.  &  £. 
762;  1N.&P.768. 

An  action  upon  a  replevin  bond,  assigned  under 
the  statute  11  Geo.  2,  c.l9,  need  not  to  be  brought  in 
the  same  court  in  which  the  re.  fa.  lo,  was  returnable. 
Nelson  or  Wilson  v.  Hartley^  8  Law  J.  Rep.  (n.s.) 
Exch.260;    7Dowl.P.C.  461. 

An  action  on  a  replevin  bond  was  stayed  at  the 


instance  of  the  suietiet,  ap^  paying  into  court  the 
value  of  the  ^oods  distrained,  and  costs ;  the  value 
to  be  ascertamed  by  the  prothonotary.  GingeU  v. 
TumbuU,  3  Bing.  N.C.  88 1 ;  5  Sc.  153. 

In  taking  sureties  in  a  replevin  bond,  the  sheriff 
is  to  exercise  a  reasonable  discretion  in  deciding 
upon  their  sufficiency ;  and,  in  an  action  for  tak- 
ing insufficient  sureties,  it  is  for  the  jury  to  decide 
whether  he  has  used  such  discretion  or  not 

The  sheriff  or  replevin  clerk  is  not  bound  to  go 
out  of  the  office  to  make  inquiries ;  but,  if  the  sureties 
are  unknown  to  him,  be  ought  to  require  informa- 
tion, beyond  their  own  statement,  as  to  their  suf- 
ficiency. 

Where  persons  of  respectable  appearance  are 
brought  to  the  replevin  clerk  as  sureties,  by  the 
attorney's  clerk,  on  behalf  of  the  party  replevying, 
their  circumstances  being  unknown,  both  to  the 
attorney's  derk  and  to  the  replevin  clerk,  and  the 
latter  causes  the  sureties  to  make  affidavit  in  detail 
as  to  their  sufficiency,  with  which  he  is  satisfied,  and 
an  action  is  afterwards  brought  against  the  sheriff 
for  taking  insufficient  sureties,  the  jury  may  pro- 
perly find  that  the  inquiry  made  does  not  excuse 
the  sherifil 

On  the  trial  of  such  an  action,  the  bond,  but  not 
its  amount,  beine  admitted  on  the  pleadings,  evi- 
dence was  gone  into  on  both  sides,  upon  the  ques- 
tion whether  or  not,  under  the  circumstances  above 
stated,  the  replevin  clerk  had  used  reasonable  cau- 
tion. The  replevin  bond  was  referred  to  by  both 
parties  during  the  trial,  and  was  stated  to  have  been 
taken  in  double  the  value  of  the  goods ;  and  it  was 
ill  court,  ready  to  be  produced,  but,  by  an  oversight, 
the  plaintiff  did  not  formally  put  it  in,  nor  was  it 
expressly  noticed  as  a  part  of  the  evidence  in  the 
cause,  till  a  verdict  had  been  given  for  the  plaintiff 
The  Judge  stating  to  the  Court  that  he  considered 
it  as  in  eflect  put  in, — Held,  on  motion  to  enter  a 
verdict  for  nominal  damages  for  want  of  proof  of 
the  bond,  or  other  evidence  of  the  value  of  the  goods, 
that  the  bond  must  be  considered  as  having  been  in 
effect  proved  at  the  trial. 

In  an  action  against  the  sheriff  for  taking  insuf- 
ficient sureties  in  a  replevin  bond,  the  penalty  of  the 
bond  is  the  limit  of  damages.  Jeffery  v.  Bastard, 
4Ad.&£.823;  6N.&M.30d. 

A  replevin  bond,  taken  by  one  of  the  sheriffs  of 
London  in  his  own  name  alone,  and  assigned  by  him 
to  the  party  making  the  distress,  is  good,  and  the 
assignee  may  maintain  an  action  thereon. 

Where  a  party  applies  to  an  officer  to  exercise  a 
certain  power  for  his  benefit,  he  will  not  be  allowed 
to  deny  the  existence  of  such  power,  if  it  can  be 
presumed  by  legal  possibility,  that  the  officer  pos- 
sesses the  power  for  the  exercise  of  which  the  appli- 
cation was  made.  Thompsdn  v.  Fardetif  9  Law  J. 
Rep.  (n.8.)  C.P.  284 ;  1  M.  & G.  537 ;  1  Sc. N.R.  275. 

A  plaintiff  who  has  received  taxed  costs  only,  on 
staying  a  replevin  suit,  cannot  recover  the  extra 
costs  as  damages,  in  an  action  for  a  vexatious  and 
excessive  distress.  Grace  v.  Morgan,  5  Law  J.  Rep. 
(n.b.)  C.P.  180 ;  2  Bing.  N.C.  534 ;  2  Sc.  790. 

In  an  action  against  the  sheriff  for  not  taking 
sufficient  pledges  in  replevin,  he  is  liable  to  double 
the  value  of  the  goods  distrained.  PaulY.  Goodlake 
or  Goodluck,  5  Law  J.  Rep.  (n.s.)  C.P.  10;  2  Bing. 
N.C.  220. 
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REPLEVIN— REQUESTS,  COURT  OF. 


Cognizances  m  bailiff  of  A,  alleging  a  seisin  in 
A,  and  as  bailiff  of  B,  alleg^g  a  seisin  in  6,  may  be 
pleaded  together.  Evans  v.  DavieSf  7  Law  J.  Rep. 
(U.S.)  aB.  217  ;  8  Ad.  &  E.  362 ;  3  N.  &  P.  464. 

In  replevin,  the  defendant  avowed  for  six  months 
rent,  due  on  the  11th  of  November  1833,  alleging 
that  the  plaintiff  held  the  premises  as  tenant  to  the 
avowant,  for  six  months  immediately  preceding  that 
day.  The  plaintiff  pleaded  in  bar,  that  the  defen- 
dant was  not  for  all  the  time  during  which  the  rent 
was  accruing  landlord  to  the  plaintiff  of  the  pre- 
mises ;  upon  which  plea  issue  was  joined : — Held, 
that  this  was  an  immaterial  issue,  and  that  the  de- 
fendant, who  had  been  landlord  for  the  last  four 
months  only,  having  succeeded  his  father,  who  died 
in  the  July  preceding,  was  entitled  to  judgment  non 
obstante  veredicto,  Thompson  v.  Shaw,  5  Law  J.  Rep. 
(N.8.)  C.P.  234. 

Replevin  lies  for  cattle  detained  on  a  distress  for 
rent,  where  the  arrears  are  tendered  after  tlie  dis- 
tress, and  before  the  impounding. 

Declaration  in  replevin  for  taJcing  and  detaining. 
Avowry  for  rent  in  arrear.  Plea  in  bar,  that  after 
the  taking,  and  before  the  impounding,  the  plaintiff 
tendered  the  rent  and  a  reasonable  sum  for  the  ex- 
penses, which  were  refused,  and  the  defendant  un- 
justly detained  the  cattle  modo  et  formd : — Held,  on 
demurrer,  that  the  plea  in  bar  was  good.  Evans 
y.  Elliott,  6  Law  J.  Rep.  (n.s.)  K.B.  259 ;  5  Ad.  & 
£.142;  6N.&M.606. 

In  replevin,  the  defendant  avowed  as  for  rent 
service  at  common  law.  In  his  plea  in  bar,  the 
plaintiff  alleged  that  the  defendant  demised  and 
transfeired  the  premises  to  the  plaintiffs  for  all  the 
residue  and  remainder  of  his  estate  and  interest 
therein,  and  that  the  defendant  had  not  any  rever- 
sionary estate  or  interest  in  the  same.  In  his  repli- 
cation to  the  plea  in  bar,  the  defendant  alleged, 
that  a  reference  of  all  matters  in  dispute  had  taken 
place,  and  that  the  arbitrator  had  decided  in  his 
award,  that  the  defendant  should  have  authority  to 
distrain : — Held  ill,  as  a  departure,  inasmuch  as  the 
defendant  in  his  avowry  relied  on  a  common  law 
right  to  distrain,  and,  in  his  replication,  upon  a 
right  of  distress  given  by  the  award  of  an  arbitra- 
tor.— Held,  also,'  that  the  plea  in  bar  to  the  avowry, 
admitting  a  demise,  but  setting  up  an  assignment, 
was  not  incongruous.  Pascoe  v.  Peucoe,  6  Law  J. 
Rep.  (n.8.)  C.P.  322;  3  Ring.  N.C.  898 ;  5Sc.  117. 

An  avowry  not  shewing  who  was  defendant's 
tenant  of  the  locus  in  quo,  nor  that  the  place  was  in 
lands  or  tenements,  of  which  defendant  was  seised 
as  within  his  fee  or  seigniory,  is  not  good  under 
Stat.  21  H.  8,  c.  19,  s.  2. 

An  avowry  stating  that  J  S  held  the  locus  in  quo 
as  tenant  to  defendant  under  a  demise  thereof  by  A 
to  W  at  a  certain  rent,  Tor  a  term  not  expired,  J  S 
being  assignee  of  all  W's  estate  and  interest,  and 
that  rent  was  in  arrear  from  J  S,  is  not  good,  by 
Stat  21  H.  8,  c.  19,  s.  2,  or  stat  11  Geo.  2,  c  19,  s.  22, 
or  by  the  two  conjointly. 

In  a  declaration  in  replevin,  an  insufficient  de- 
scription of  the  goods  taken,  or  of  the  locus  in  quo, 
is  cured  by  the  defendant's  avowing  or  making  cog- 
nizance ;  and  it  makes  no  difference  that  the  plain- 
tiff has  demurred  to  the  avowry  or  cognizance. 

Quare — whether  a  defendant  in  replevin  may 
avow  for  rent  due  from  a  tenant  described  only  as 


"a  person  onknown  to  the  defendant"  Banks  ^, 
Angell,  7  Law  J.  Rep.  (n.8.)  aB.  109 ;  7  Ad.  &  £. 
843;  3N.&P.94. 


REQUESTS,  COURT  OF. 
[See  Costs — Inferiob  Cou&t.] 

(A)  Construction  of  Acts. 

(B)  Costs, 


(A)  Construction  op  Acts. 

A  case  is  within  the  Middlesex  Court  of  Requests 
Act,  though  the  plaintiff's  demand  be  reduced  be- 
low 40«.,  by  a  plea  of  the  Statute  of  Limitatioiis. 
Bay  ley  or  Bailey  v.  Ckitty,  6  Law  J.  Rep.  (n.b.)  Exch. 
19;  2M.&W.28;  5  Dowl.  P.C.  307. 

The  statute  23  Oea  2,  c.  27,  ss.  1  and  6,  which  en- 
ables certain  persons  to  sue  for  debts  imder  40s.  in 
the  Westminster  Court  of  Requests,  does  not  apply 
to  a  claim  made  by  a  party  who  haid  been  objei^ed 
to  under  the  2  Will.  4,  c.  45,  upon  the  objector,  for 
loss  of  time  incurred  by  him  in  attending  upon  the 
revising  barrister's  courts;  it  being  at  die  utmost 
only  a  claim  for  damages,  and  not  a  debt  Soeanes 
V.  Rawlins,  6  Law  J.  Rep.  (n.s.)  Exch.  55 ;  2  Cr. 
M.&R.744;  1T.&G.46;  4DowLP.C.50L 

The  Blackheath  Court  of  Requests,  by  6  &  7 
Will.  4,  c.  120,  s.  22,  has  no  jurisdiction  over  debts 
"  for  any  pum  being  the  balance  of  an  account  ori- 
ginally exceeding  the  sum  of  51."  : — Held,  that  this 
does  not  apply  to  accounts  containing  items  amount- 
ing in  the  whole  to  more  than  5L,  but  kept  down  by 
part  payments  from  time  to  time,  so  that  at  no  one 
time  so  much  as  6L  was  due.  Pope  v.  Ban^ardf 
7  Law  J.  Rep.  (n.8.)  Exch.  182 ;  3  M.  &  W.  424. 

Where  the  plaintiff  sued  the  defendant,  residing, 
&c.  within  the  jurisdiction  of  the  Blackheath  Couit 
of  Requests  Act,  in  a  superior  court,  for  the  sun 
of  2L  I5s.,  an  alleged  balance,  and  recovered  R 
2s.  6d. : — Held,  that  the  defendant  was  entitled  to 
his  costs,  under  the  6  &  7  Will.  4,  c.  120  (the  Black- 
heath Court  of  Requests  Act),  notwithstanding  the 
statute  1  &  2  Vict  89,  s.  2,  which  enacts,  **  that  no- 
thing in  the  act  of  Will  4.  shall  be  construed  to 
extend  so  as  to  prevent  or  restrain  any  person  £rom 
suing  in  any  of  her  Mi^e.sty'8  superior  courts  at 
Westminster,  or  from  levying  plaints  in  the  Court 
of  the  Queen's  Palace  at  Westminster,  where  the 
sum  sought  to  be  recovered  shall  amount  to  the 
sum  of  40<.,  in  the  same  manner  as  he  might  have 
done,  in  case  the  recited  act  had  not  passed ;"  the 
object  of  the  statute  appearing  to  be,  to  enable  the 
party  to  sue  for  a  sum  between  40i.  and  that  of  5t, 
not  to  alter  any  consequence  or  result  foUowing 
from  tlie  statute  of  Will.  4. 

Held,  also,  that  the  words,  *'8um  sought  to  be 
recovered,"  in  the  statute  of  Victoria,  mean  the  sum 
found  by  the  jury  to  be  due,  not  that  which  the 
plaintiff  has  thought  proper  to  claim  in  the  declar- 
ation. Cross  V.  ColUns,  8  Law  J.Rep.  (n.s.)  C.P.  178  ,* 
5Bing.  N.C.  194;  s.c.  Cotfiiw  v.  Crow,  7  Sc.  113. 

A  local  act  required  persons  seeking  their  liveli- 
hood within  the  town  of  Birmingham,  and  frequent- 
ing the  markets  there,  to  be  sued  for  debts  under  5L 
in  the  court  of  requests : — Held,  Uiat  as  the  party 
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must  seek  the  whole  of  his  lirelihood  within  that 
town  to  avail  himself  of  this  provisioni  so  his  fre- 
quenting the  market  must  be  for  the  purpose  of 
transacting  the  principal  part  of  his  dealings  there. 
Jenks  V.  Taylor ^  5  Law  J.Ilep.  (n.s.)  Exch.  263;  1 
M.&W.578;  1T.&G.940. 

The  Judge  of  the  Belper  Court  of  Requests 
erected  by  2  &  3  Vict.  c.  98,  has  no  power  to  alter  at 
one  court  without  consent,  a  judgment  in  favour  of 
the  defendant  into  a  judgment  of  nonsuit,  pro- 
nounced by  mistake  at  another ;  and  if  he  does,  and 
the  plaintiff  proceeds  in  a  second  plaint  for  the  same 
cause  of  action,  the  latter  proceedings  are  a  nullity, 
and  the  defendant  may  so  treat  them,  and  the 
Queen's  Bench  wUl  set  them  aside,  even  after  ver- 
dict 

The  Judge  of  that  court  has  no  power  to  order  a 
new  trial  without  the  conditions  of  the  statute  being 
complied  with. 

Semble — that  a  plaintiff  cannot  be  nonsuited  under 
the  act     Webster  v.  Maton,  8  DowL  P.C.  105, 

(B)  Costs. 

Where  in  debt  the  jury  found  a  verdict  for  the 
plaintiff  1/.  19«.  3<i,  and  1«.  damages  for  detention 
of  the  debt,  the  Court  held  that  this  was  a  case 
within  the  act,  and  that  the  plaintiff  ought  to  be  de- 
prived of  his  costs.  Bay  ley  or  Bailey  v.  Chitty^  6 
Law  J.  Rep.  (n.b.)  Exch.  19 ;  2  M.  &  W.  28 ;  5 
Dowl.P.C.307. 

The  Court  of  Conscience  Act  for  the  city  of 
Gloucester,  provides,  that  if  any  person  shall  com- 
mence and  prosecute  an  action  in  any  court  at  West- 
minster, against  any  person  residing  within  the  city 
of  Gloucester,  for  any  debt,  &c.,  which  upon  the  triid 
shall  be  found  not  to  amount  to  the  full  sum  or 
value  of  40«.,  no  judgment  shall  be  entered  up  on  any 
such  verdict,  and  the  defendant  in  every  such  action 
shall  have  his  costs  in  the  said  suit,  to  be  taxed,  &c. 
by  the  proper  officer  where  such  action  shall  be 
tried."  In  an  action  to  which  the  defendant  pleaded 
payment  of  \l.  into  court,  and  no  greater  damages 
sustained,  and  the  plaintiffs  accepted  that  sum  in 
satisfaction,  and  taxed  their  costs, — Held,  that  the 
defendant  was  not  entitled  to  enter  a  suggestion 
on  the  roll  to  deprive  the  plaintiffs  of  their  costs, 
and  receive  his  own,  under  the  above  section,  as  it 
was  only  applicable  where  there  had  been  a  trial  and 
verdict  Jackman  v.  Cother,  8  Law  J.  Rep.  (m.s.) 
Exch.  223;  6M.&W.  147. 

A  party  who  resides  within  the  jurisdiction  of  the 
Tower  Hamlets  Requests  Act,  and  sues  in  a  supe- 
rior court  for  a  debt,  being  the  balance  of  an  account 
on  a  demand  originally  exceeding  52.,  is  not  liable 
to  costs,  though  he  recover  less  than  40«.  Green  v. 
Bollon,  4  Bing.  N.C.  308 ;  5  Sc.  746. 

If  a  plaintiff  by  his  indorsement  on  the  writ 
claims  an  amount  recoverable  in  a  court  of  requests, 
the  Court  will  not,  on  payment  of  the  sum,  relieve 
the  defendant  from  costs  before  trial,  but  will  leave 
him  to  apply  to  enter  a  suggestion.  King  v.  Myers, 
5  DowL  P.C.  686. 

Where  it  appears  upon  the  record,  that  the  debt 
■ought  to  be  recovered  is  under  40f.,  and  that  the 
defendant  resides  within  the  operation  of  a  court  of 
requests  act,  which  gives  costs  to  a  defendant,  if 
the  plaintiff  proceeds  m  a  superior  court,  and  reco- 


vers  less  than  40«.,  a  suggestion  is  unnecessary. 
D^let  V.  SneU,  4  Dowl.  P.C.  680 ;  1  T.  &  G.  206. 

The  4  Geo.  4,  c.  123,  repeals  the  previous  South- 
wark  Court  of  Requests  Acts,  as  to  depriving  a 
plaintiff  of  costs  where  he  recovers  less  than  40f. 
Claridge  v.  Smith,  4  Dowl.  P.C.  583. 

Where  final  judgment  is  signed  in  vacation,  the 
defendant  may  apply  to  the  Court  in  the  following 
term  for  a  suggestion,  under  a  court  of  requests 
act,  to  entitle  him  to  costs,  on  condition  of  paying 
the  plaintiff's  costs  accrued  since  the  judgment  was 
signed.     Heale  v.  Erie,  2  M.  &  W.  383. 

Where  a  court  of  requests  act  deprives  a  plaintiff 
of  his  costs,  who  does  not  recover  to  the  amount  of 
6L,  he  is  not  entitled  to  his  costs,  where  the  de- 
fendant pays  a  sum  into  court,  and  he  replies 
damages  ultra,  and  recovers  on  that  issue,  but  not 
enough  to  make  up  the  sum  of  61.  Bernard  v.  Turner, 
5  Law  J.  Rep.  (n.s.)  Exch.  267 ;  1  M.  &  W.  580 ;  s.  c 
Turner  v.  Bernard,  1 T.  &  G.  942 ;  6  Dowl.  P.C.  170. 

A  suggestion  may  be  entered  on  the  roll  to  de- 
prive the  plaintiff  of  costs  under  the  West  Brixton 
Court  of  Requests  Act,  (46  Geo.  3,  c.  88),  when  the 
debt  is  below  51 ;  and  it  is  not  necessary  that  the 
plaintiff  should  be  resident  within  the  jurisdiction. 
HanUey  v.  Button,  5  Dowl.  P.C.  332. 


RESTITUTION. 

[See  Ejectment — Execution — Forcible 

Entey.] 

Where  the  Justices  on  the  inquisition  have  or- 
dered a  restitution,  this  Court,  having  set  aside  the 
conviction,  and  the  inquisition,  is  bound  to  award  a 
re-restitution.  Rex  v.  Wilson,  1  Ad.  &  E.  627  ;  G 
N.  &  M.  625  ;  6  Law  J.  Rep.  (n.s.)  M.C.  143. 

Where  the  grand  jury  find  a  true  bill  on  an  in- 
dictment for  a  forcible  entry  and  detainer,  the  Judge 
at  the  Assizes  has  a  discretionary  power  to  award  or 
refuse  restitution  upon  such  finding.  Regina  v. 
Norland,  8  Law  J.  Rep.  (ji.a.)  M.C.  60  ;  8  Ad.  &  E. 
826;  1P.&D.93;  2M.&R,14L 

In  order  to  authorize  a  Justice  to  award  restitution 
pursuant  to  an  inquisition  taken  under  the  8  Hen. 
6,  c.  9,  for  a  forcible  entry,  the  inquisition  should 
set  forth  the  estate  possessed  by  the  party  in  the 
property  disputed.  Regina  v.  Bowser,  8  Dowl.  P.C. 
128. 


REVENUE. 

The  Crown  cannot  proceed  by  personal  informa- 
tion in  the  Exchequer  to  recover  taxes  from  de- 
faulters, returned  as  such  under  the  provisions  of 
the  5  &  6  Will.  4,  c.  20,  s.  13.  ^Attorney  General  v. 
Sewell,  8  C.  &  P.  376.  [ Abinger] 

Arrears  of  assessed  taxes  cannot  be  recovered  in 
a  popular  action  of  debt,  under  the  statutes  43  Geo. 
3,  c.  99,  s.  45,  and  5  &  6  WUl.  4,  c.  20,  s.  13,  as  the 
latter  section  provides,  that  such  sum  "shall  be 
recoverable  from  the  person  and  persons  making 
default  of  payment  thereof,  as  a  debt  upon  record 
to  the  King's  Majesty."  The  proceeding  must  be  by 
scire  facias,  extent,  or  an  information  upon  the  re- 
cord. Attorney  General  y.  Sewell,  7  Law  J.  Rep.  (n.s.) 
Exch.  245;  4M.8rW.77. 

The  owners  of  certain  goods  seized  by  the  Excise, 
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applied  for  the  restontion  of  them  in  a  series  of 
letters  proposing  ▼arious  termsi  all  of  which  wei« 
refused,  as  prejudicing  the  rights  of  the  Crown.  A 
writ  of  appraisement  of  the  g^oods  having  been  sued 
out,  another  letter  was  addressed  to  the  commis- 
sioners, in  which  a  proposal  was  made  to  pay  the 
ascertained  value  of  the  goods,  and  to  give  up  all 
claim  to  the  seizure,  the  owners  holding  themselyes 
responsible  for  such  proceedings  for  penalties  as 
the  commissioners  might  think  fit  to  institute. 
Upon  these  terms,  the  goods  were  restored,  and  the 
money  paid  to  the  Excise  officers,  and  by  them 
transferred  to  the  Receiver  General  of  the  Excise. 
An  action  for  money  had  and  received,  having  been 
brought  against  him, — Held,  not  maintainable,  even 
though  the  seizure  was  an  illegal  one,  the  agree- 
ment between  the  parties  being  hand  fide  and  bind- 
ing. Atlee  V.  Bmkhottse,  7  Law  J.  Rep.  (m.s.)  Exoh. 
234;  3M.&W.6S3. 

A  custom-house  officer  took  by  force  from  a 
passenger  landing  from  a  vessel,  a  portfolio  contain- 
mg  drawings,  without  making  any  previous  demand, 
which  was  afterwards  given  back  to  him : — Held, 
that  the  officer  was  not  liable  in  trespass  de  hmU 
QtportalUt  the  goods  coming  within  those  enumerated 
in  the  schedule  to  the  3  &  4  Will.  4,  c.  56,  as  liable  to 
forfeiture.  But,  semblCf  per  Lord  Denman,  he  would 
have  been  liable  in  trespass  to  the  person,  unless 
fraud  or  some  attempt  at  concealment  had  been 
shewn.  De  Gondouin  v.  Lewisy  9  Law  J.  Rep.  (n.8.) 
as.  148;  10Ad.&E.]17;  2P.&D.283. 

An  action  may  be  maintained  against  a  custom- 
house officer  for  refusing  to  accept  the  tender  of  the 
proper  duty  on  certain  goods,  and  to  deliver  them, 
or  sign  the  bill  of  entry  for  the  delivery  of  the  same 
to  the  owner. 

Though  subject  to  the  order  of  the  Conunissioners 
of  Customs,  he  is  still  an  independent  officer  of  the 
Crown,  and  is  personally  liable  as  such. 

Goods  cast  by  storm  on  the  sea-shore,  where  the 
owner  of  them  appears,  may  be  claimed  by  him 
under  the  3  &  4  WilL  4,  p.  52,  on  payment  of  the 
duty  upon  unenumerated  goods,  according  to  the 
provisions  of  the  50th  section  of  that  statute,  though 
when  so  cast  on  shore  they  were  not  comins  or 
being  brought  into  the  kingdom,  but  were  m  a 
course  of  exportation. 

The  word  **  wreck"  in  the  statute,  is  not  confined 
to  goods,  that  would  pass  to  the  Crown  or  the 
Crown's  officer  by  virtue  of  the  prerogative.  Barry 
V.  Jrnaud,  9  Law  J.  Rep.  (n.s.)  Q.B.  226  ;  10  Ad.  & 
E.546;  2P.&D.633. 

The  object  of  the  legislature  in  passing  the  stat 
3  &  4  WUL  4,  c.  58,  was  to  ensure  that  double  re- 
fined sugar  should  be  pure  sugar ;  and  though  it  says 
that  the  single  refined  sugar  from  which  it  is  made 
must  be  of  a  uniform  whiteness  throughout,  that 
must  be  taken  to  mean  of  a  uniform  whiteness  ac- 
cording to  the  subject-matter ;  and  does  not  mean 
that  every  loaf  or  lump  must  be  free  from  all  dis- 
coloration. 

By  that  statute  standard  samples  must  be  pro- 
vided, for  the  purpose  of  comparing  double  refined 
sugar  with  them ;  and  these  standard  samples  must 
be  made  from  single  refined  sugar  of  a  uniform 
whiteness  throughout;  and  double  refined  sugar 
entered  for  the  bounty,  if  it  be  not  of  a  quality  equal 
to  the  standard  sample,  may  be  seized.     But  there 


ii  not,  in  pointof  law,  any  right  to  teise  sndi  sogar 
on  account  of  a  discoloration  which  prevents  ft  fivm 
being  of  a  uniform  whiteness,  if  it  be  in  fact  equal 
in  quality  to  the  standard  sample,  and  the  dis- 
coloration does  not  arise  from  impurities.  Waeker- 
hath  V.  Rich,  9  C.  &  P.  699.  [Erskine] 

By  the  3  &  4  WilL  4,  c.  52,  a.  144,  lieencea 
granted  to  custom-house  agents  under  the  6  Gea  4^ 
c.  107,  s.  1,  are  continued  in  force,  though  that 
statute  was  repealed  by  the  3  &  4  WHL  4,  c  50. 

Semhle — ^that  Commissioners  of  Customs  might  at 
common  law  take  bonds  from  persons  licensed  by 
them  to  act  as  custom-house  agents,  for  the  fiuth- 
ful  conduct  of  such  persons  towards  his  M^jes^s 
Customs. 

In  the  assignment  of  breaches  on  a  enstom-lioasc 
agent's  bond  it  was  alleged,  that  certain  ailk  goods 
were  entered  by  him  for  exportation,  from  abraad, 
and  landed  by  him,  on  which  certain  duties  woe 
payable  upon  importation,  and  that  they  were  after- 
wards warehoused  by  him.  At  the  trial,  no  evi- 
dence was  given  of  the  nature  of  the  goods,  but  it 
was  proved  that  the  defendant  paid  &e  duties  of 
importation : — Held,  that  it  was  not  to  be  assomed 
that  the  goods  were  prohibited  goods,  or  wardioaaed 
for  exportation  only,  and  therefore  that  they  must 
have  been  such  as  were  liable  to  the  payment  of 
duties.  Rex  v.  Atknu,  6  Law  J.  Rep.  (na)  Ezch. 
99;  2M.&W.289. 

In  an  information  on  the  3  &  4  WilL  4,  c.  53, 
s.  44,  for  being  illegally  concerned  in  the  unship- 
ment  of  goods,  they  nuiy  be  described  aa  gooda  liaUe 
to,  and  unshipped  without  payment  of,  duties,  ae- 
cording  to  sec.  30,  though  they  were  imported  from 
a  place  whence  the  importation  waa  prohibited. 
Attorney  General  v.  Oreavee,  5  Law  J.  Rep.  (v.8.) 
Exch.  66 ;  2  Cr.  M.  &  R  669. 

The  presence  of  a  constable  is  necessary  at  the 
breaking  open  of  the  outer  door  of  a  house  previous 
to  a  seizure  of  goods  for  land  tax,  under  the  17th 
section  of  the  38  Geo.  3,  c.  5 ;  and  the  necessity  of 
such  presence  is  not  confined  to  the  breaking  open 
of  a  box  or  chest  within  the  houae.  Foet  v.  Radae, 
8C.&P.699.  [Alderson] 


REVERSION  AND  REVERSIONER 
[See  Deed — Devise.] 

Under  what  circumstances  a  tenant  firom  year  to 
year,  under-letting  to  another  from  year  to  year, 
can  be  said  to  have  a  reversion — quaere.  Tluekmtm 
V.  Lancaster  Canal  Company,  8  Law  J.  Rep.  (v.s.) 
Exch.  49;  4M.&W.472. 

A  reversioner  may  maintain  an  action  on  the  esse 
for  the  section  of  a  pipe  by  means  of  which  the 
water  is  turned  into  a  yard  in  the  occupation  of  hu 
tenant,  as  that  is  a  permanent  act  and  likely  to  be 
injurious  to  the  reversion.  Tucker  v.  Newman,  9 
Law  J.  Rep.  (n.s.)  aB.  1 ;  11  Ad.  &  £.  40 ;  3P.ft 
D.  14. 


REWARD. 

The  defendant  had  published  a  handbill  ofiering  a 
reward  to  any  one  who  should  give  such  information 
as  should  lead  to  the  conviction  of  parties  concerned 
in  an  offence ;  being  sued  on  this  promise,  he  pleaded 
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that  the  pUintiff  was  a  constable  of  the  district,  and 
that  it  was  his  duty  to  give  such  information: — Held« 
on  demurrer,  that  there  might  be  a  consideration  for 
auch  promise,  beyond  the  performance  of  the  ordi- 
nary duty  of  the  constable.  England  v.  Davida<m,  9 
Law  J.  Rep.  (n.8.)  aB.  287 ;  11  Ad.  &  £.  856;  8 
P.  &  D.  594i 

An  advertisement  respecting  the  robbery  of  some 
Bank  of  England  notes,  promised  that  ''whoever 
would  g^ve  information,  by  which  the  same  might  be 
traced,  should,  on  conviction  of  the  parties,"  receive 
a  reward  of  20/.  The  plaintiff  gave  sufficient  infor- 
mation for  their  conviction,  but  not  until  after  other 
sufficient  information  had  been  received: — Held, 
that  as  the  plaintiff's  was  not  the  first  information, 
he  was  not  entitled  to  recover  the  reward.  Lancaster 
▼.  JFaUh,  7  Law  J.  Rep.  (n.8.)  Exch.  209 ;  4  M.  & 
W.16. 


RIOT. 


Any  assonbly  of  persons,  attended  with  circum- 
stances calculated  to  excite  alarm,  is  an  unlawful 
assembly,  and  it  is  not  only  legal  for  magistrates  to 
disperse  an  unlawful  assembly,  even  when  no  riot 
has  occurred,  but,  if  they  do  not  do  so,  and  are 
guilty  of  criminal  negligence  in  not  putting  down 
any  unlawful  assembly,  they  are  liable  to  be  prose- 
cuted for  a  breach  of  their  duty. 

The  mode  of  dispersing  an  unlawful  assembly 
may  be  very  di£Eerent  according  to  the  circum- 
stances attending  it  in  each  particular  case ;  and  an 
unlawful  assembly  may  be  so  verging  towards  a  riot, 
that  it  may  be  the  bounden  duty  of  the  magistrates, 
to  take  immediate  steps  to  disperse  the  assembly ;  and 
there  may  be  cases  where  the  magistrates  will  be 
bound  to  use  force  to  disperse  an  assembly.  Regina 
t.^m20,9C.&P.43L  [Littledale] 

A  and  others  were  indicted  for  feloniously  de- 
molishing the  house  of  B.  It  was  proved,  that  A 
and  a  mob  of  persons  were  assembled  at  H ;  that  A 
there  addressed  the  mob  in  violent  lang^iage,  and 
led  them  in  a  direction  towards  a  police  t^ce  about 
a  mile  from  H,  some  of  the  mob  from  time  to  time 
leaving,  and  others  joining ;  and  that  at  the  police 
office  the  mob  broke  the  windows,  and  then  went  and 
attacked  the  house  of  B,  and  set  it  on  fire — A  not 
being  present  at  the  attack  on  the  house,  or  at  the 
lire : — Held,  that  A  ought  not  to  be  convicted  of  the 
demolition,  as  it  did  not  sufficiently  appear  what  the 
original  design  of  the  mob  at  H  was,  nor  whether 
any  of  the  mob  who  were  at  H,  were  the  persons 
who  demolished  B*s  house. 

If  rioters  attack  a  house  and  have  begun  to  de- 
molish it,  but  leave  off  of  their  own  accord  after 
having  gone  a  certain  length,  and  before  the  act  of 
demolition  is  completed,  it  is  evidence  from  which 
a  jury  may  infer,  that  they  did  not  intend  to  demolish 
the  house;  but,  if  the  mob  were  prevented  from 
going  on  by  the  interference  of  the  police,  or  any 
other  force,  that  would  be  evidence  to  shew,  that  they 
were  compelled  to  desist  from  that  which  they  had 
designed ;  and  it  would  be  for  the  jury  to  infer  that 
they  had  begun  to  demolish  within  the  stat  7  &  8 
Geo.  4,  c.  80,  s.  8. 

Destroying  moveable  shop-shutters  is  not  a  be- 
ginning to  demolish  within  that  statute,  as  they  are 
not  part  of  the  freehold. 


If  rioters  destroy  a  house  by  fire,  that  is  as  much 
a  demolition  within  the  stat  7  &  8  Geo.  4,  c.  30,  s.  8, 
as  if  any  other  mode  of  destruction  were  used. 

If  a  part  of  the  object  of  the  rioters  be  to  demolish 
a  house,  it  makes  no  difference,  whether  they  also 
acted  with  another  object,  such  as  to  injure  a  person 
who  had  taken  refuge  there.  Regina  y,  Howell,  9  C. 
&P.437.  [LitUedale] 

Any  meeting  assembled  under  such  circumstances, 
as  according  to  the  opinion  of  rational  and  firm  men 
are  likely  to  produce  danger  to  the  tranquillity  and 
peace  of  the  neighbourhood,  is  an  unlawful  assembly, 
and  in  viewing  this  question,  the  jury  should  take 
into  their  consideration  the  hour  at  which  the  parties 
met,  and  the  language  used  by  the  persons  assembled, 
and  by  those  who  addressed  Uiem,  and  then  consider 
whether  firm  and  rational  men  having  their  families 
and  properties  there,  would  have  reasonable  ground 
to  fear  a  breach  of  the  peace,  as  the  alarm  must  not 
be  merely  such  as  would  firighten  any  foolish  or 
timid  person,  but  must  be  such  as  would  alarm 
persons  of  reasonable  firmness  and  courage. 

The  calling  of  a  person,  whose  name  is  on  the  back 
of  the  indictment,  for  the  other  side  to  cross-examine 
him,  is  by  no  means  of  course.  It  is  discretionary 
even  in  felony,  but  it  is  a  discretion  always  exercised, 
and  it  seems  diat  the  same  discretion  may  well  be 
exercised  in  misdemeanours. 

If  persons  duly  called  upon  by  the  magistrates 
to  serve  as  special  constables  refuse  to  do  so,  the 
magistrates  ought  to  cause  them  to  be  indicted. 
Btgitut  ▼.  Fincent,  9  C.  &  P.  91.  [Alderson] 

It  is  &tal  in  a  warrant  of  commitment  for  a  riot, 
under  the  7  &  8  Geo.  4,  c.  30.  s.  8,  to  state  that  the 
defendants  began  to  pull  down  and  destroy  "in 
part"  a  dwelling-house.  Regina  y,  Lowden,  7  DowL 
P.C.  538. 


RIVERS. 


Provisions  for  keeping  the  peace  on  canals  and 
navigable  rivers.  3  &  4  Vict.  c.  50 ;  18  Law  J.  Stat 
App.  1. 

The  King  has  no  power  at  common  law  to  autho- 
rize the  obstruction  of  a  luivigable  river  by  the 
erection  of  a  wear. 

But  all  such  wears  as  were  erected  before  Magna 
Charta,  were  legalized  by  that  and  the  subsequent 
statutes. 

Though  a  wear  were  authorized  in  remote  anti- 
quity to  be  erected  on  a  part  of  a  navigable  river, 
which  did  not  then  interfere  with  the  user  of  the 
river  by  the  public,  its  continuance  cannot  be  insist- 
ed on,  if,  through  any  change  in  the  circumstances 
of  the  river,  the  residue  of  the  channel  is  insufficient 
for  the  necessary  navigation. 

Trespass  for  pulling  down  a  wear.  Plea,  that  it 
was  wrongfully  erected  on  a  part  of  the  navigable 
river,  and  impeded  navigation,  wherefore  the  defen- 
dants removed  it  Replication,  that  the  part  was 
distinct  from  the  channel  of  the  river,  and  that 
the  part  where  the  wear  stood  was  not  a  navigable 
river.  Rejoinder,  that  it  was  a  part  of  the  river 
navigable  when  the  channel  of  the  river  was  choked 
up,  which  was  alleged  to  have  been  choked  up  at  the 
time  when,  &c.  In  the  surrejoinder  the  plaintiff 
traversed  this  right : — Held,  that  on  these  pleadings 
he  was  justified  in  shewing  that  the  wear  was  an 
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ancient  erection,  and  derived  from  a  royal  grant,  and 
that  it  was  not  necessary  that  snch  grant  should 
appear  on  the  pleadings.  fViUiams  v.  Wilcox,  7  Law 
J.Rep.(N.8.)  Q.B.229;  8Ad.&£.dl4;  3N.&P. 
606. 

The  rule  of  the  river  is,  that  if  a  light  vessel  is 
going  free,  and  a  loaded  vessel  coming  close  hauled 
to  the  bridge,  it  is  the  duty  of  the  loaded  vessel  to 
keep  her  course,  and  of  the  vessel  going  free  to  bear 
away.    SUUy.Brown,9C,&V.60l.  [Coleridge] 


ROBBERY. 

The  laws  relating  to  robbery  and  stealing  from 
the  person,  amended  by  1  Vict  c.  87 ;  15  Law  J. 
Sut  164. 

Since  the  1  Vict  c.  87»  an  indictment  in  the  ordi- 
nary form  for  robbery,  cannot  be  supported  by  proof 
of  extorting  money  by  threats  of  charging  an  in- 
famous crime ;  and  a  person  present  to  aid  A  B  to 
extort  money  by  such  charge,  cannot  be  convicted  of 
robbery  with  A  B  effected  by  him  with  actual  vio- 
lence, the  prisoner  being  no  party  to  such  violence. 
Beghia  v.  Henrys  2  M.C.C.  118;  9  C.  &  P.  309. 

A  party  was  indicted  for  a  highway  robbery,  ac- 
companied with  violence,  under  the  statute  7  Will.  4. 

6  1  Vict  c  87,  s.  3.  The  jury  pronounced  the  fol- 
lowing verdict : — **  We  find  the  prisoner  guilty  of 
an  assault,  but  without  any  intention  to  commit  any 
felony:** — Held,  that  such  special  finding  did  not 
take  the  case  out  of  the  operation  of  the  statute 

7  Will.  4.  &  1  Vict  c.  85, 8. 11 ;  and  the  prisoner  was 
sentenced  under  it  to  imprisonment,  with  hard 
labour,  for  the  assault  Regina  v.  ElUst  8  C.  &  P.  654. 
[Recorder] 


SACRILEGE. 

A  prisoner  was  indicted  under  the  7  &  8  Geo.  4, 
c.  29,  8.  10,  for  breaking  and  entering  a  chapel,  and 
stealing  several  fixtures  an,d  a  bell  not  fixed.  It 
appeared  that  the  chapel  was  a  Wesleyan  chapel, 
and  not  a  chapel  of  the  Church  of  England : — Held, 
that  the  case  must  be  confined  to  the  act  of  simple 
larceny  for  stealing  the  bell.  Re*  v.  Nixon,  7  C.  & 
P.  442.  [Patteson  and  Gumey] 


SALF,  IN  MARKET  OVERT. 

A  sale  of  goods  (being  those  in  which  he  usually 
deals)  made  to  a  traidesman  in  his  warehouse  or  shop, 
in  the  city  of  London,  is  a  sale  in  market  over^ 
notwithstanding  the  construction  of  the  premises  be 
such  that  a  person  from  the  outside  cannot  see  what 
is  going  on  within.  Lyons  v.  De  Pats,  9  C.  &  P.  68, 
[Denman] 


SALVAGE. 

The  Court  of  Admiralty  has  not  power  to  enforce 
an  award  of  salvage  unappealed.  The  Hector,  3 
Hag.  91. 

The  Court  will  stop  salvors  under  a  decree  of  ap- 
praisement (after  bail  has  been  g^ven)  from  un- 
lading the  cargo  at  an  outport  Ae  Sussex,  3  Hag. 
339. 


Proceedings  in  cases  of  salvage.    The 
Hag.  88. 

Ingredients  of  salvage.     The  CUfion,  8  Hag.  ISa 

Salvage,  in  its  primary  character  at  least,  is  per- 
sonal.    The  Thetis,  3  Hag.  48. 

In  cases  of  salvage,  the  estimate  of  reward  is  af- 
fected by  various  considerations.     Ibid.  62. 

Salvage  is  not  a  payment  merely  for  work  and 
labour.     The  Hector,  8  Hag.  95. 

Criteria  of  salvage  merit  The  Industry,  9  Hag. 
204. 

Apportionment  of  salvage.  The  Hope,  3  Hag.  425 ; 
and  The  Earl  Grey,  ibid.  363. 

Monition  against  owners  to  answer  salvage.  The 
Rapid,S  Rag,  ^19. 

Upon  a  claim  for  salvage,  the  ship  being  on  ber 
voyage,  a  monition  was  decreed  against  the  owner. 
The  Meg  MerHUes,  3  Hag.  346. 

Semble — ^that  an  inhibition  in  an  appeal  by  some 
salvors  does  not  necessarily  preclude  other  distinct 
salvors,  who  do  not  appeal,  from  receiving  their 
proportionate  remuneration.     The  Thetis,  3  Hag.  9& 

On  affirmance  of  salvage  award,  attachment  for 
non-payment  decreed.  The  John  Dutm,  3  Hag. 
168. 

Quare — whether  in  any  case  salvage  remuneratian 
for  approaching  a  ship  in  impending  danger  would 
be  allowed.  Claim  against  a  foreign  ship,  upon 
fiicts  shewing  a  false  case  by  the  claimants,  dis- 
missed, with  costs.     The  Giaeomo,  3  Hag.  344. 

Ships  of  war  assisting  British  merchantmen  are 
entitled  to  salvage  for  important  services ;  but  aSier 
if  slight,  and  not  promptly  demanded.  A  claim 
made  after  a  delay  of  eight  months,  not  m  rem,  bnt 
by  monition  against  ownos  and  consignees,  dis- 
missed.    IThe  Rapid,  3  Hag.  419. 

Prior  salvors  have  no  right  in  themselves,  while 
the  master  is  in  command,  to  interfere  with  further 
assistance,  and  to  attempt  to  exclude  subsequeot 
salvors ;  and  such  misconduct  diminishes  th«r  title 
to  salvage.     The  Danizic  Packet,  3  Hag.  383w 

Salvage  to  a  valuable  steamer  with  passengers  on 
the  rocks  inside  of  Holy  Island.  Conjoint-serrices 
of  150  boatmen,  (paid  by  agreement),  and  a  steam 
tug,  and  an  officer  and  five  men  of  the  coast  guard. 
Award  afiSrmed  with  costs,  save  as  to  the  five  men. 
The  London  Merchant,  3  Hag.  394. 

Claim  of  a  Deal  boatman  (intervening  in  a  sal- 
vage cause)  rejected;  affirmed  on  appeaL  The 
BrankenMoor,  3  Hag.  373. 

If  a  government  steamer  assist  a  merchantman  on 
a  stipulation  to  reimburse  all  expenses  arising  from 
damage  to  the  steamer  or  the  stores,  such  stipula- 
tion is  no  bar  to  a  salvage  compensation.  The  Lustre, 
3  Hag.  154. 

To  entitle  owners  of  a  salvage  vessel  to  a  primary 
lien  upon  the  property  as  a  compensation  for  losses, 
such  losses  must  be  actual ;  but  if  merely  specu- 
lative and  consequential,  they  are  only  ingredients 
in  estimating  the  remuneration  of  which  they  receive 
an  allotment     The  Martha,  3  Hag.  436, 

Of  two  sets  of  salvors,  the  first  in  possession 
claimed  salvage  summarily,  before  magistrates; 
the  second,  cognizant  of  such  claim,  sued  by  action. 
The  owners  appealed  from  the  magistrates*  award ; 
and  the  Court,  rejecting  an  application  on  the  part 
of  the  owners  not  to  hear  on  appeal  until  the  case 
of  the  second  salvor  was  ready  for  a^udicataan. 


SALVAGE. 


553 


affirmed  the  award,  and  sobsequentiy  dismissed  the 
action ;  holding,  first,  that  the  second  salvor  ought 
to  have  intervened  before  the  magistrates;  and 
secondly,  that  they  had  failed  to  prove  either  an 
adoption  of  their  services  or  incompetency  in  the 
first  possessors.     The  Eugene,  3  Hag.  156. 

In  derelict,  the  first  occupant,  if  equal  to  the 
service,  has  a  right  of  exclusive  possession,  subject 
to  the  rights  of  fiie  Crown  or  owners.  The  Danizic 
Packet,  3  Hag.  385. 

Rule  as  to  salvage  in  recapture,  in  derelict  The 
EweU  Grove,  3  Hag.  221. 

In  derelict,  a  moiety  was  awarded ;  and  the  ex- 
penses of  appraisement  out  of  the  other  moiety. 
The  Britannia,  3  Hag.  153. 

In  derelict,  the  property  being  of  a  very  small 
value,  (no  owner  appearing,)  the  whole  of  the  net 
value  was  summarily  awarded.  The  WilUamHam- 
iiton,  3  Hag.  168. 

In  a  case  of  complete  derelict,  one  moiety  of  the 
valne  was  apportioned  between  various  salvors  ac- 
cording to  their  respective  services. 

The  first  occupants  may  prevent  the  interference 
of  others.     The  Effort,  8  Hag.  165. 

A  Dutch  ship  going  to  the  assistance  of  a  British 
merchantman  almost  in  a  sinking  state,  and  whose 
crew  refused  any  longer  to  stay  by  her,  received  on 
board  the  master,  officers,  passengers,  and  crew, 
and  valuable  treasure,  and  brought  them  to  England : 
— Held,  endtled  to  salvage  as  for  a  derelict 

A  moiety  of  the  treasure  was  decreed  and  ap- 
portioned.    The  Columbia,  3  Hag.  428. 

Where  a  vessel  postponed  her  homeward  voyage 
in  search  of  fireight,  went  out  of  port  to  a  wreck 
about  500  miles  distant,  and  there,  with  great  risk 
and  exertion  for  several  days,  saved  valuable  pro- 
perty, and  was  afterwards  compelled  by  weather  to 
put  back  to  the  same  port,  there  sold  the  property, 
and  transmitted  the  proceeds  here  to  abide  salvage, 
the  Court  awarded  and  apportioned  a  moiety  among 
the  owners,  the  master,  mate,  and  crew.  The  Martha, 
3  Hag.  434. 

A  ship  with  government  stores  was  preserved  by 
thir^-two  sailors,  at  great  risk  to  all,  and  with  loss 
of  liie  to  three,  besides  damage  to  and  loss  of  boats. 
The  owners  of  the  ship,  estimating  her  at  1,500/., 
tendered  4002.  as  salvage  for  the  ship  and  freight 
The  stores  were  valued  at  about  5,000/L  The  Court 
(adopting  the  tender)  gave  900L  in  addition  for  the 
stores,  making  together  a  salvage  of  about  one-fifth, 
and  apportioned  this  sum  among  the  surviving 
salvors,  and  the  families  of  those  who  perished. 
Costs  pro  ratd  between  the  ship  and  cargo.  The 
Marquis  qfHuntly,  3  Hag.  246. 

Out  of  a  value  of  3,000/.,  twenty  gpiineas  is  not 
a  just  reward  to  a  pilot  and  six  men,  who,  having 
gone  out  of  Portsmouth  harbour  to  a  vessel  dis- 
masted, without  anchors,  and  bumping  near  to 
Haslar  Hospital,  piloted  her  into  Portsmouth  har- 
bour, and  placed  her  in  safety,  the  service  occupy- 
ing several  hours.  Eighty  guineas  was  awarded  and 
apportioned.     The  Nicolaas  Witzen,  3  Hag.  369. 

Salvage  of  cargo  and  crew  by  transhipment,  on 
board  a  valuable  Indiaman,  from  an  American 
ship  in  a  sinking  state,  about  300  miles  eastward  of 
the  Cape  of  Good  Hope.  Property  saved,  7,0002. 
Salvage,  2,000/.  Apportioned  among  owners,  offi- 
cers, passengers,  and  crew.     The  Hope,  3  Hag.  423. 

Digest,  1835—1840. 


Ship  and  cargo  sunk.  Salvage  of  about  two- 
thirds  on  property  saved.     The  Titeti$,  3  Hag.  43. 

Salvage  of  private  treasure  and  government  stores 
(lost  on  board  a  king's  ship)  by  officers  and  men  of 
the  royal  navy. 

Comparative  claims  of  the  admiral  and  subordi- 
dinate  officers. 

One  fourth  of  the  gross  value  awarded. 
.  The  Admiralty  held  entitled  to  repayment,  out  of 
the  proceeds,  for  the  pay,  victualling,  wear  and  te^r 
of  Her  Majesty's  ships,  while  they  were  employed 
upon  such  service. 

Upon  appeal  by  some  of  the  salvors,  a  further  sum 
of  12,000/.  awarded.  Gross  quantity  of  treasure 
recovered,  157,000/L  The  whole  sum  deducted  for 
salvage,  Admiralty  claim,  and  for  expenses,  being 
54,000/.    Ibid.  3  Hag.  14. 

A  lugger,  with  a  crew  of  five,  engaged  to  go  to 
Dover,  and  bring  out  an  anchor  to  a  vessel  in  the 
Downs.  After  shipping  a  heavy  sea,  in  quitting  the 
harbour,  and  plying  about  in  a  dark  and  squally 
night  in  February,  in  search  of  the  vessel,  which 
had  not  kept  to  the  agreed  station,  she  put  the  an- 
chor on  board.  For  this  service,  upon  a  value  of 
16,500/.,  a  sum  of  60/.  was  awarded  by  the  Conmiis- 
sioners  of  the  Cinque  Ports ;  the  owner  refused  pay- 
ment, and  tendered  31/.  lOf.  In  a  suit  for  salvage, 
60/.  with  costs  was  decreed.  The  Hector,  3  Hag. 
90. 

Salvage  by  two  smacks  being  at  anchor,  that  went 
out  with  enterprise  and  alacrity  to  a  steamer  twelve 
miles  from  shore,  and  towed  her  in,  after  having 
taken  out  and  landed  her  passengers.  The  Court, 
holding  that,  in  assistance  to  steam  vessels  with  pas- 
sengers, the  reward  should  exceed  a  mere  proportion 
of  value  in  ordinary  cases,  gave  350/.  out  of  1,265/. 
The  ArtUncaple,  3  Hag.  151. 

Upon  an  appeal  by  salvors,  (the  owners  claiming,) 
two-fifths,  after  deducting  certain  charges,  of  the 
value  of  an  anchor,  w^ith  chain  cable,  buoy,  and 
buoy  rope,  were  decreed.     Tfie  Ocean,  3  Hag.  194. 

The  amount  of  salvage  for  services  performed 
with  risk  and  labour,  in  the  English  Channel,  by  a 
pilot  and  his  crew,  (five  in  number,)  from  the  16th 
to  the  18th  of  January,  was,  on  a  bond  of  reference 
to  the  Commissioners  of  Pilots  at  Cowes,  fixed,  on 
a  value  of  2,000/.,  at  120  guineas,  and  the  expenses : 
the  owner  having  refused  payment,  the  same  sum 
was,  in  an  action  by  the  salvors,  decreed  with  costs. 
The  Industry,  3  Hag.  203. 

Salvage  by  a  government  steamer^  and  200  men, 
to  a  vessel  in  extreme  danger  on  a  shoal,  ofi*  Jamaica. 
She  had  been  there  from  &e  21st  to  the  24th  of  July, 
when  a  signal  of  distress  brought  to  her  assistance  a 
steamer  carrying  despatches,  and  in  about  eight 
hours  she  was  moored  in  safety,  and  on  the  next 
morning  towed  into  Carlisle  Bay.  The  magistrates 
there,  upon  a  value  of  about  6,000/.,  gave  to  the 
salvors  one- third  of  the  ship,  cargo,  and  freight ;  but 
the  owners  refusing  to  abide  by  that  award,  tibe  Court, 
in  an  action  by  the  salvors,  decreed  1,200/.  and  costs. 
The  EweU  Grove,  3  Hag.  209. 

In  derelict,  after  restitution  to  the  owners,  the 
ship  was  sold,  and  of  250/.  net  proceeds,  two-fifths 
— ^in  a  case  of  considerable  merit,  lasting  twenty 
hours — were  given  to  the  principal  salvors,  twenty- 
four  in  number;  out  of  the  remainder,  30/.  to  a 
smack  for  saving  the  ship's  crew,  and  5/.  to  a  cutter, 
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for  putting  an  anchor  and  cable  on  board,  besides  all 
costs  and  expenses.     The  Queen  Mab^  8  Hag.  242. 

Out  of  a  value  of  4,600/1,  1,000^  was  given  for 
lenrices  of  a  fishing  smack  to  a  dismasted  vessel, 
brought  into  port  after  five  days'  towing,  and  100/. 
to  a  second  smack,  with  the  expenses.  The  Alburn^ 
8  Hag.  254. 

Upon  a  value  of  12,246/.,  the  sum  of  1,000/.  was 
awarded  for  salvage  to  a  steamer,  for  towing  a  ves- 
sel, in  a  most  helpless  state,  and  in  imminent  danger, 
to  a  place  of  comparative  safety;  the  stipulated 
payment  to  a  steamer  hired  to  bring  her  into  port, 
not  being  the  criterion  for  a  salvage  remuneration. 
The  Traveller,  3  Hag.  870. 

In  a  case  involving  great  risk,  and  where  the  sal- 
vors were  numerous,  and  the  property  of  the  value 
of  10,500/.,  2,000/.  was  awarded.  The  Branken  Moor, 
8  Hag.  878. 

A  vessel  suddenly  dismasted  while  at  anchor,  was 
taken  in  tow  by  a  valuable  steamer  (engaged  on  pur- 
pose) for  nine  hours;  upon  the  &cts,  Uie  Trinity 
Masters  being  of  opinion  that,  nautically,  the  service 
was  towing,  without  risk  on  either  side,  the  Court, 
upon  a  value  of  21,000/.,  awarded  600/.  and  costs. 
Ae  ItabeUat  8  Hag.  427. 


SAVINGS   BANK. 

The  application  of  the  surplus  fund  of  a  provin- 
cial savings  bank,  in  the  improvement  of  the  town, 
was  held  not  to  be  authorized  by  their  rules.  UoUnee 
V.  Henty,  4  C.  &  F.  99 ;  10  Bli.  K.8. 255. 


SCAVENGER. 

The  right  of  scavengers,  under  the  statute  57 
Geo.  8,  c.  29,  to  the  soU,  ashes,  and  other  things 
specified  in  the  act,  does  not  attach,  unless  the  ori- 
ginal owner  or  householder  has  abandoned  his  pro- 
perty in  them.  FUby  v.  Combe.  6  Law  J.  Rep.  (n.s.) 
M.C.  182 ;  2  M.  &  W.  677. 


SCHOOL  AND  SCHOOLMASTER. 

The  conveyance  of  sites  for  school-rooms  facili- 
tated by  6  &  7  WilL  4,  c.  70;  14  Law  J.  Stat  149. 

A  schoolmaster  has  no  right  to  charge  for  wear- 
ing  apparel  which  he  has  caused  to  be  supplied  to  a 
scholar  without  the  sanction,  express  or  implied,  of 
the  parent  or  guardian  of  such  scholar.  Clements  y. 
ITi/Ziam*,  8  C.&  P.  58.  [Williams] 

Where,  upon  assumpsit  by  a  schoolmaster,  for  the 
board  and  education  of  the  defendant's  sons,  the 
defendant  pleaded,  that  the  plaintifiTdid  not  furnish 
his  sons  with  proper  instructions,  board,  and  lodg- 
ing, and  that  he  therefore  removed  them  from  the 
school,  he  must  confine  himself  to  evidence  as  to 
the  treatment  of  his  own  sons,  and  cannot  go  either 
into  p^eneral  evidence  of  the  plaintifTs  mode  of  con- 
ducting the  school,  or  into  evidence  of  his  conduct 
with  other  particular  boys. 

Where  a  letter,  written  by  the  plaintifiTto  the  de- 
fendant, containing  terms  of  agreement,  is  called 
for  by  him  at  the  trial,  and  produced  on  notice  by 
the  defendant,  it  is  in  the  custody  of  the  Court ;  and 


if  it  appijars  not  to  be  atamped,  the  Judge  will  per- 
mit the  plaintiff  to  send  a  person  with  it  to  the 
Stamp  Office,  accompanied  by  an  officer  of  the  court 
Clemente  v.  May,  7  C.  &  P. 678.  [Undal] 

In  an  action  for  a  quarter's  salary,  for  taking 
away  a  child  from  a  school  without  a  quarter's  notice, 
evidence  was  given  on  the  part  of  the  plaintiff,  that 
a  prospectus  was  given  to  the  defendant  when  he 
came  to  inquire  the  terms  of  the  school,  and  thatit  was 
usual  to  send  a  prospectus  of  the  terms  of  the  school 
with  each  ohild  who  went  home  for  the  holidays ;  andit 
was  proposed  on  the  part  of  the  defendant,  to  call  a 
witness  to  prove  that  she  had  taken  her  children 
from  the  plaintiff's  school  without  notice,  and  with- 
out being  called  on  for  the  quarter's  salary: — Held, 
that  this  evidence  was  not  inadmissible,  but  that 
the  witness  might  be  asked  whether  she  had  ever 
received  any  prospectus  when  her  children  came 
home  for  the  holidays.  Delamotte  v.  Ltme^  9  C.  ft 
P.26L  [Patteson] 


SCIRE  FACIAS. 

[See  Bail,  Piooeedings  against — ^Wabhaiit  op 

Attornbt.] 

Scire  facias  on  a  judgment  of  debt  on  a  eaeteessU 
solvere,  recovered  in  the  Court  of  Great  Session  for 
Carmarthenshire,  alleged  to  have  been  transferred 
by  1  Will.  4,  c.  70,  into  the  Court  of  Exchequer,  and 
to  be  there  remaining:  nlea,  nultiel  record t — Hdd, 
that  a  certified  copy  of  the  record,  verified  by  an 
affidavit,  pursuant  to  the  rule  of  Mich,  term,  1  Will.  4, 
was  sufficient  evidence  to  entitle  the  plaintiffi  to 
judgment 

A  plea  to  the  scire  facias,  alleging  that  by  the 
practice  of  the  Court  of  Great  Session,  before  exe- 
cution could  issue  on  such  a  judgment  there  must 
have  been  an  affidavit  of  verification  of  the  debt,  and 
averring  that  there  was  no  such  affidavit  on  this  judg- 
ment : — Held,  to  be  bad,  as  being  merely  matter  of 
practice,  which  had  in  effect  been  abolished  by  the 
above  statute.  HoweU  v.  Bowers,  6  Law  J.  Rep. 
(N.8.)£xch.l0;  2  Cr.M.&  R.621;  1T.&G.88; 
4DowLP.C.886. 

A  defendant  cannot  plead  to  a  declaration  in  seL 
fa.,  matter  which  might  have  been  pleaded  to  the 
former  action. 

And  where  a  plea  of  bankruptcy  of  die  plaintiff 
is  pleaded  to  a  declaration  in  set,  fa,,  it  must  appear 
clearly  on  the  plea,  that  the  bankruptcy  of  the 
plaintiff  happened  at  such  a  time,  that  it  could  not 
be  pleaded  to  the  original  action,  as,  that  it  happened 
subsequent  to  the  judgment;  otherwise,  the  plain- 
tifl^  notwithstanding  his  bankruptcy,  will  be  entitled 
to  recover. 

Qiuere — could  this  defect  be  taken  advantage  of 
on  general  demurrer  ?  Baylis  v.  Hayward,  5  Law  J. 
Rep.(N.s.)K.B.52;4Ad.&£.256;5N.&M.618. 

It  is  no  plea  to  a  declaration  in  scire  facias, 
against  an  executor,  that  a  writ  of  error  had  been 
sued  out  before  the  return  of  the  writ  of  scire  facias. 
Snook  V.  Mattock,  5  Law  J.  Rep.  (n.8.)  K.B.  206 ;  5 
Ad.&E.289:  6N.&M.788. 

A  judgment  against  the  defendant  having  been 
entered  up  on  a  warrant  of  attorney,  and  no  execu- 
tion having  ever  been  issued,  the  defendant,  five 
years  afterwards,  signed  a  written  agreement,  by 
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wliieh  he  consented  to  the  plaintifi^s  iwvSng  execu- 
tion without  a  writ  of  scire  faeioi : — Held,  on  motion 
to  set  aside  the  writ  of  execution  for  irregularity, 
that  the  agreement  was  sufficient  to  dispense  widi 
the  necessity  for  a  scire  faeia$,  Morris  v.  King,  9  Law 
J.  Rep.  (N.8.)  aB.  820. 

The  Court  will  permit  judgment  to  he  signed  on 
tkscufa,  after  eight  days  from  the  return,  where  the 
defendant  resides  abroad,  he  having  had  reasonable 
notice  of  the  proceeding.  Weotherhead  ▼,  Lmdies, 
3  Sc.  406 ;  6  Dowl  P.C.  189. 

A  writ  of  set.  /a.  cannot  be  tested  in  vacation, 
notwithstanding  the  provisions  of  section  12  of  the 
Unifonnity  of  Process  Act  SeatOH  v.  Heap,  5  DowL 
P.C.  247. 

Proceedings  in  scL/a.  on  a  judgment,  are  within 
the  rules  of  Hilary  term,  4  WOL  4,  and  consequently 
must  be  entitled  of  a  day  certain,  instead  of  a  term. 
Collins  V.  Beaumont,  5  Dowl  P.C.  700. 

The  Court  will  stay  proceedings  in  a  sci.fa.  on  a 
recognizance  of  bail,  for  the  recoveiy  of  the  amount 
of  a  verdict  taken  generally  for  claims,  some  of 
which  are  in  conformity,  and  others  not,  with  the 
affidavit  of  debt    Firth  v.  Harris,  8  Dowl.  P.C.  689. 

The  rule  for  quashing  a  scL/m,  on  the  application 
of  the  plaintiff,  after  appearance  and  before  plea,  is 
nisi  in  the  first  instance,  although  on  the  terms  of 
paying  costs.    Jde  v.  Stubbs,  4  Dowl.  P.C.  282. 

The  rule  for  quashing  a  scL  fa,  at  the  suggestion 
of  a  plaintiff  himself,  is  visi  in  the  first  instance. 

The  Court  will  not,  in  such  a  case,  make  the  pay- 
ment of  costs  of  a  cassetur  breve,  in  an  action  brought 
on  the  judgment  during  the  pendency  of  the  set.  fa., 
a  condition  precedent  OUverson  v.  Latour,  7  Dowl, 
P.C.  606. 


orders  on  tilie  then  holders  of  the  estate  to  repair  the 
wall  in  quesdon,  were  held  admissible.  Regina  v. 
Leigh,  10  Ad.  &  £.  398  {  2  P.  &  D.  d57. 


SEAMEN. 
[See  Ship  akd  Shipping.] 


SEA  SHORE. 

The  owner  of  the  shore  between  high  and  low 
water  mark  is  entitled  to  such  parts  of  the  acyoining 
soil  as,  by  the  gradual  and  imperceptible  encroach- 
ments of  the  sea,  have  been  brought  within  those 
limits. 

And  the  owner  of  the  land  next  adjoining  high 
water  mark  is  entitled  to  all  the  soil  that  is  added  to 
his  land  by  the  imperceptible  retiring  of  the  sea. 

The  same  rule  holds  with  regard  to  rivers.  In  re 
Hull  and  Selby  RaiUoay,  8  Law  J.  Rep.  (n.s.)  Exch. 
260;  5M.&W.d27. 


SEA  WALLS. 

A  liability  may  exist  at  law  to  repair  sea  walls 
ratione  tenura,  even  though  the  damage  may  be  oc- 
casioned by  tempest  without  any  fault  in  the  obligor. 

Semble--9uch  liability  is  only  limited  by  the 
ability  of  the  party  liable,  or  the  value  of  the  lands 
granted. 

To  prove  the  liability  of  the  defendant  to  repair  a 
sea  wall  ratione  teuurm,  minutes  of  the  Court  of 
Sewers  commencing  seventy  years  back,  containing 


SEDITION. 

The  89  Gea  8,  c.  79,  relating  to  sedition,  amend- 
ed by  2  Vict  c  12;  17  Law  J.  Stat  13. 


SEDUCTION. 

In  order  to  support  an  action  for  seducing  the 
plaintiff's  daughter,  per  quod  servitium  amisit,  there 
must  be  either  an  actual  or  constructive  service. 

A  declaration  stated,  that  S  B,  the  infant  and 
unmarried  daughter  of  the  plaintiff,  was  a  servant 
of  the  defendant  by  the  consent  of  the  plaintiff,  with 
the  intention  of  returning  to  her  father's  house 
whenever  she  should  quit  the  defendant's  service, 
unless  she  should  obtain  emplovment  elsewhere; 
and  then  alleged  her  seduction  by  the  defendant 
while  in  his  service,  and  the  consequent  loss  of  her 
service  to  the  plaintiff  upon  her  return  home: — 
Held,  bad  on  general  demurrer.  Blaymire  v.  Haley, 
9  Law  J.  Rep.  (n.8.)  Exch.  147  ;  6  M.SrW.  55. 

A  declaration  in  case  for  the  seduction  of  the 
plaintififs  daughter,  not  founded  on  the  loss  of  ser- 
vice, nor  distinctly  shewing  that  the  injury  com- 
plained of  was  in  breach  of  a  contract  by  the  defen- 
dant, express  or  implied,  is  bad  on  demurrer.  Harris 
V.  Butkr,  6  Law  J.  Rep.  (n.s.)  Exch.  133;  2  M.  & 
W.  539. 

A  occupied  two  farms  seven  miles  distant  from 
each  other;  A  resided  at  one,  and  his  son  and 
daughter  at  the  other.  The  daughter  acted  as  mis- 
tress of  the  house  at  the  latter,  and  had  the  poultry 
for  her  own  benefit : — Held,  that  she  was  sufficiently 
the  servant  of  A  for  him  to  maintain  an  action  for 
her  seduction. 

It  is  not  absolutely  essential  to  prove  actual  ser- 
vice by  the  daughter ;  it  is  sufficient  if  she  was  un- 
der the  controul  of  her  father. 

If  a  youxig  girl  goes  to  live  with  a  family,  they 
maintaining  her,  and  she  being  neither  a  servant 
nor  a  temporary  visitor,  no  action  for  seducing  her 
would  lie. 

In  a  case  of  seduction,  the  defendant  may  shew 
that  the  daughter  is  not  the  servant  of  the  father 
under  the  general  issue,  without  pleading  specially. 
HoOoway  v.  Abell,  7  C.  &  P.  528.  [Littledale] 

In  an  action  for  seducing  the  plaintiff's  daughter, 
though  general  evidence  of  her  immoral  character 
may  be  given  by  the  defendant,  he  is  not  at  liberty 
to  ask  as  to  particular  statements  or  expressions  she 
is  supposed  to  have  used,  without  having  first  ques- 
tioned her  with  regard  to  them,  upon  cross-examin- 
ation. Carpenter  v.  Wall,  9  Law  J.  Rep.  (n.s.)  Q.B. 
217;  11  Ad.  &E.  803;  3  P.  &D.  457. 

In  an  action  for  seduction  of  the  plaintiff's 
daughter,  the  defendant  may  examine  witnesses  to 
prove  particular  acts  of  sexual  intercourse  between 
the  plaintiff's  daughter  and  those  witnesses,  who 
may  each  be  asked  as  to  the  fact  and  the  time  and 
place  of  its  occurrence  ;  but  if  the  jury  are  of  opin- 
ion, that  the  defendant  bad  such  intercourse  with 
the  plaintiff's  daughter  as  caused  him  to  be  the 
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father  of  the  child,  the  plaintiff  is  entitled  to  the 
verdict,  and  the  evidence  of  her  unchastity  with 
others  is  only  to  he  considered  in  mitigation  of  da> 
mages.  Ferry  v.  WatkinSf  7  C.&  P.  308.  [Alderson] 
In  an  action  hy  a  widow  for  the  seduction  of  her 
daughter,  per  quod  servitium  amuitf  the  jury  are  not 
confined  to  the  mere  loss  of  service,  hut  may  give 
some  damages  for  the  disirest  and  anxiety  of  mind 
which  the  mother  has  felt ;  and  it  is  for  them  to  say, 
taking  into  consideration  the  situation  in  life  of  the 
parties,  what  they  think  is  a  reasonahle  compensa- 
tion to  be  given  to  her ;  and  in  such  a  case,  if  the 
daughter  be  called  as  a  witness,  she  cannot  be  con- 
tradicted hy  evidence  of  statements  to  which  she 
was  not  cross-examined  ;  but  she  may  be  called  up 
again  and  asked  the  questions,  though  they  should 
tend  to  charge  her  with  having  had  connexion  with 
another  person.  Andrews  v.  Atkey,  8  C.  &  P.  7. 
[Tindal] 


SEQUESTRATION. 

Order  made  for  payment  to  sequestrators  by  a 
party  out  of  whose  estate  the  same  was  issuing,  of  a 
rent-charge  payable  to  the  person  whose  estate  was 
sequestered.     Wilson  v.  Metcalfe^  IBea.  270. 

A  chose  in  action  is  subject  to  the  process  of 
sequestration. 

In  a  clear  and  simple  case,  protection  will  be 
afforded  by  the  Court  to  an  individual  paying  the 
amount  of  a  chose  in  action,  according  to  its  order ; 
but  the  Court  will  not  make  an  order  for  payment, 
unless  tlie  order  will  protect  the  party.  Semble — 
in  other  cases,  an  action  or  suit  may  be  necessary, 
under  the  directions  of  the  Court 

Where  process  of  sequestration  has  issued  against 
the  property  of  a  party  who  is  entitled  to  a  rcnt- 
chai^e,  and  he  threatens  to  distrain  unless  it  be 
paid  to  him,  the  proper  course  is  to  apply  to  the 
Court  for  an  order,  directing  the  individual  whose 
property  is  liable  to  satisfy  the  same,  to  pay  it  to 
the  Commissioners  of  Sequestration.  fftUon  v. 
Metcalfe,  8  Law  J.  Rep.  (k.s.)  Ch.  331 ;  1  Bea.  262. 

A  writ  of  sequestration  having  been  erroneously 
returned  by  the  bishop  before  the  plaintiff's  execu- 
tion was  satisfied,  the  Court  allowed  it  to  be  taken 
off  the  file  and  sent  back  to  the  bishop,  directing  him 
to  certify  to  the  Court  what  he  had  done  under  it. 
Aldcrton  v.  St,  Auhyn,  9  Law  J.  Rep.  (n.s.)  Exch. 
60;  6M.&W.150;  8  Dowl.  P.C.  223. 

In  replevin  for  levying  a  distress  upon  certain 
glebe  lands,  of  which  the  plaintiff  was  in  possession, 
where  the  question  turned  upon  the  due  service  of 
a  monition  upon  the  vicar,  under  the  57  Geo,  3,  c.  99, 
the  officiating  clergyman  being  the  sequestrator,  the 
parish  clerk  left  a  copy  of  the  monition  on  the  man- 
tel-piece in  the  parlour  of  the  vicarage-house,  the 
room  which  the  vicar  was  known  to  occupy  when 
there,  having  previously  made  inquiries  without 
success  of  the  daughter  of  the  vicar,  who  resided 
within  100  yards  of  the  house,  and  who  returned  to 
it  afler  such  service,  as  to  the  residence  of  her  father. 
Such  service  was  held  to  be  good  under  the  statute, 
although  another  family  resided  in  the  vicarage- 
house,  but  with  one  room  unoccupied  by  them ;  and 
the  last  time  the  vicar  was  seen  at  the  vicarage- 
house  was  at  Michaelmas,  l'831.     Green  v.  Cobden, 


6  Law  J.  Rep.  (ir.«.)  C.P.  209 ;  2  Bing.  N.C.  637; 

3  S&  80. 

In  an  action  for  a  penalty  on  the  statnte,  the 
plaintiff  proved  a  judgment  against  the  defendant,  a 
writ  of  fi^fiu,  and  a  writ  of  sequestration,  bnt  there 
was  no  entry  on  the  roll,  connecting  the  writ  of 
sequestration  with  the  judgment: — Held,  that  proof 
of  such  entry  was  not  requisite. 

A  sequestrator  was  proved  to  be  in  possession, 
but  it  was  shewn  that  he  applied  the  profits  not 
under  the  writ  in  evidence,  but  under  another  writ 
not  in  evidence: — Held,  that  as  the  sequestrator  was 
in  under  the  former  writ,  it  was  immaterial  how  the 
profits  were  applied.  Pack  v.  Tarpley,  8  Lsw  J. 
Rep.  (N.8.)  M.C.  93 :  9Ad.&£.468;  1P.&D.478. 


SERVANT. 
[See  Mabtbb  akd  Servant.] 
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(A)  Jurisdiction. 

(B)  Appeal. 
(a)  In  general. 

(6)  Against  Orders  of  RemovaL 

(1)  To  what  Sessions. 

(2)  Noticey  and  Grounds  of  Appeal* 

(3)  Supersedeas, 

(4)  Evidence, 

(5)  Variance, 
(c)  Against  Rates. 

(1)  Church  RaU. 

(2)  Poor  Rate. 

(3)  Borough  Rate, 

(d^  Against  Overseers'  Accounts. 
(e)  Against  Convictions. 

(C)  Certiorari. 

(D)  Accounts,  Allowance  of. 
(£)  Amendment. 

(F)  Costs. 

(G)  Clerk's  Fees. 


The  division  of  the  Courts  of  Quarter  Sessions 
authorized  in  certain  cases  by  1  Vict,  c  19;  15 
Law  J.  SUt  17. 

(A)  Jurisdiction. 

Whether  there  is  a  material  variance  between  the 
statement  of  a  pauper  at  the  trial  of  an  appeal,  and 
his  examination,  on  which  the  order  of  removal  was 
obtained,  such  as  to  justify  the  Sessions  in  quashing 
the  order,  is  a  question  for  their  decision ;  and  the 
Court  of  Queen's  Bench  will  not  grant  a  manda- 
mus to  hear  and  determine  the  merits  of  the  appeal 
on  the  ground  that  such  decision  was  wrong. 

A  pauper  had  stated,  in  his  examination  before 
the  magistrates,  that  he  occupied  a  tenement  from 
the  beginning  of  June  1827  to  the  end  of  June  1828 ; 
it  appeared  from  his  eridence  at  the  trial,  that  he 
had  in  fact  occupied  it  from  the  beginning  of  June 
1828  to  August  1829  ;  the  Sessions  on  this  quashed 
the  appeal  A  rule  for  a  mandamus  to  enter  con- 
tinuances, and  hear  and  determine  the  merits  of 
the  appeal,  was  discharged,  on  the  ground  that  this 
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was  a  question  f<a  their  deciaion.  Rigina  ▼.  Wegt 
Riding  (Jiuiices)  ex  parte  BirstwUh  {Inhabitants),  9 
Law  J.  Rep.  (n.s.)  M.C.  67 ;  10  Ad.  &  £.  685 ;  3  P. 
&D.462. 

On  a  complaint  against  a  party  as  a  vagrant,  for 
refusing  to  maintain  his  wife,  the  party  charged, 
being  called  upon  by  the  Justices  in  petty  sessions 
to  shew  cause  for  his  refusal,  denied  being  married 
to  the  woman,  and  produced  some  evidence  in  sup- 
port of  such  denial ;  and  he  threatened  the  magis- 
trates with  an  action  if  they  committed  him.  The 
complainants  offered  evidence  of  a  Gretna  Green 
marriage ;  but  the  Justices  refused  to  hear  it,  and 
dismissed  the  sununons,  saying  they  would  not  on 
this  application  try  a  disputed  marriage,  alleged  to 
have  taken  place  out  of  the  country,  and  that  the 
parties  ought  to  try  it  in  the  Ecclesiastical  Court : 
— Held,  that  the  Justices  could  not,  under  these 
circumstances,  refuse  to  hear  the  case  through  ;  and 
a  mandamus  was  granted,  requiring  them  to  hear 
the  complaint  Rex  v.  Cumberland  {Justices) f  4  Ad. 
&  £.  695. 

(B)  Appeal. 

(a)  IngeneraL 

By  a  local  act  it  was  provided,  that  if  any  person 
shotUd  think  himself  a^^ieved  by  certain  a.sses8- 
ments,  he  might  appeal  to  the  Quarter  Sessions, 
first  giving  notice,  and  entering  into  recognizance 
to  prosecute  such  appeal.  By  another  act,  giving 
powers  to  certain  road  trustees,  it  was  enacted,  that 
they  might  sue  and  be  sued  in  the  name  of  any  one 
or  more  of  them ;  that  no  action  or  prosecution  so 
commenced  should  abate  by  the  death,  &c.  of  such 
trustee ;  and  that  such  trustee,  in  whose  name  any 
action  or  suit  should  be  commenced  or  prosecuted 
in  pursuance  of  the  act,  should  be  reimbursed  his 
costs  thereby  incurred,  and  also  the  costs  of  prose- 
cuting any  indictment  or  other  proceedings  what- 
soever, commenced  or  prosecuted  against  any  person 
by  order  of  the  trustees.  A  fiingle  trustee  gave 
notice  of  appeal  against  a  rate,  beginning,  ^*  I,  A  B, 
one  of  the  trustees,  &c  for  and  on  behalf  of  myself 
and  the  others  of  the  said  trustees,  hereby  give  you 
notice,  that  an  appeal  will  be  entered  and  prosecuted, 
on  behalf  of  the  said  trustees^  agaiUst  a  certain  rate," 
&c.  He  also  entered  into  a  recognizance  (in  which 
no  other  trustee  joined)  with  the  condition,  *'  that 
the  said  A  Bf  or  the  trustees  appointed  under  a  cer- 
tain act,  &c.  do  appear  at  the  next  General  Quarter 
Sessions,  &c.  and  prosecute  an  appeal,  &c.  and 
abide  the  order,"  &c.  It  did  not  appear  whether 
A  B  was  or  was  not  authorized  by  the  trustees  to 
take  these  steps ;  but  they  had  made  no  disclaimer : 
— Held,  that  there  was  a  sufficient  notice  of  appeal 
and  recognizance  within  the  first-mentioned  statute, 
and  a  mandamus  issued  commanding  the  Sessions 
to  hear  the  appeal.  Rex  v.  Surrey  {Justices),  5  Ad. 
&E.701,n. 

Where  a  Court  of  Quarter  Sessions  refuses  to 
hear  an  appeal  against  an  order  of  removal,  on  the 
ground  that  the  appellant  parish  has  not  two  legal 
overseers,  because  only  one  of  them  claims  an 
exemption  f^m  serving  the  office,  but  which 
exemption  has  not  been  allowed,  the  Court  will 
compel  the  Sessions  to  hear  the  appeaL  Regina 
v.  Cheshire  {Justices),  8  Dowl.  P.C.  616. 

The  Court  of  King's  Bench  has  no  jurisdiction 


to  direct  the  Court  of  Quarter  Sessions  to  rehear  an 
appeal,  on  the  ground  of  their  having  rejected  evi- 
dence which  was  admissible,  although  Uie  appeal 
was  against  a  conviction  under  the  Game  Act  (1  & 
2  Will.  4,  c.  32),  by  which  a  certiorari  is  taken 
away.     Ex  parte  Pratt,  2  N.  &  P.  102. 

An  appeal  against  an  or^er  of  removal  coming 
on  for  trial,  the  Sessions,  on  an  alleged  defect  in  the 
notice  of  appeal,  (that  the  notice  had  been  served  on 
one  only  of  several  parish  officers,)  dismissed  the 
appeal  unheard,  confirmed  the  order,  and  (at  the 
instance  of  the  appellants)  granted  a  case.  The 
appellants,  without  bringing  up  the  case,  moved  for 
a  mandamus  to  the  Justices  to  enter  continuances 
and  hear  the  appeal.  The  writ  refused.  Rex  v. 
Northamptonshire  {Justices), 6  Ad.  &  £.  111. 

Where  there  are  parish  officers  qualified  to  give 
notice  of  appeal,  individual  parishioners  or  rate- 
payers have  no  right  to  appeal  against  an  order  of 
removal.  Regina  v.  Colbeck,  9  Law  J.  Rep.  (n.s.) 
M.C.6I;  12Ad.&E.  161;  3P.&D.488. 

{b)  Against  Orders  of  RemovaL 
(1)  To  lohat  Sessions, 

Where  the  Sessions  were  holden  within  twenty- 
one  days  after  the  order  of  removal  had  been  sent 
from  the  removing  parish, — Held,  that  it  was  not 
necessary  to  serve  a  notice  of  appeal  for  those  Ses- 
sions. Rex  V.  Cornwall  {Justices),  6  Law  J.  Rep. 
(n.s.)  M.C.  118 :  5  Ad.  &  E.  134. 

An  order  of  removal  was  served  on  the  18tli  of 
March.  The  next  Sessions  were  held  on  the  8th  of 
April.  By  the  practice  of  the  Sessions,  seven  days* 
notice  of  appeal  was  required.  Held,  that  since  the 
4  &  5  Will.  4,  c.  76,  8.  79,  the  Midsummer  next 
following  was  the  next  practicable  Sessions  for  the 
purpose  of  appealing.  Regina  v.  Herefordshire 
{Justices),  8  Dowl.  P.C.  638. 

A  parish  is  not  **  aggrieved"  within  the  meaning 
of  the  13  &  14  Car.  2,  c.  12,  s.  2,  notwithstanding 
the  4  &  5  Will.  4,  c.  76,  ss.  79  &  84,  until  the  actual 
removal  of  the  pauper ;  and  therefore  an  appeal  to 
the  Sessions  next  after  the  removal  is  sufficiently 
early.     Regina  v.  Salop  {Justices),  6  Dowl.  P.C.  28. 

(2)  Notice,  and  Grounds  of  AppeaL 

It  is  not  necessary,  under  the  4  &  5  Will.  4, 
c  76,  that  notice  of  appeal  against  an  order  of  re- 
moval should  be  given  fourteen  days  before  the 
Sessions  at  which  such  appeal  is  intended  to  be 
tried.  The  practice,  with  respect  to  the  time  for 
giving  such  notice,  remains  as  it  was  before  the 
passing  of  the  act  Regina  v.  Draughton  {Inhabi- 
tants), 8  Law  J.  Rep.  (n.s.)  M.C.  92 ;  2  P.  &  D.  224. 

An  appellant  is  not  bound  by  the  provisions  of 
the  4  &  5  WilL  4,  c.  76,  s.  79,  to  give  notice  of  ap- 
peal within  twenty-one  days  after  notice  of  the  order 
of  removal  being  made.  Rex  v.  Leicester  {Justices), 
4  Dowl.  P.C.  633. 

A  notice  of  the  grounds  of  appeal,  against  an 
order  of  removal,  signed  by  the  majority  of  the  over- 
seers, and  served  upon  one  of  the  overseers  of  the 
respondent  parish,  is  good.  Rex  v.  Warunckshire 
{Justices),  6  Law  J.  Rep.  (n.s.)  M.C.  1 13 ;  6  Ad.  & 
E.873;  2N.&P.  153. 

The  4  &  5  Will.  4,  c.  76,  s.  81,  has  made  no  al- 
teration with  respect  to  the  time  required  by  the 
practice  of  the  Quarter  Sessions,  for  notice  of  appeal. 
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ugainot  an  order  of  Temoral.  Wbare,  thereforo,  by 
the  practice  of  the  Quarter  Sessions,  eight  days' 
notice  of  appeal  waa  required  to  be  given,  and  the  ap* 
pellant  parish  gave  notice  of  appeal  against  an  order 
of  removal  to  the  Borough  SessionB,  on  the  9th  of 
October,  together  with  a  statement  of  the  grounds 
of  appeal,  and,  subsequently,  on  the  13th  of  Oc- 
tober, finding  that  the  Borough  Sessions  had  no 
jurisdiction,  gave  notice  of  appeal  to  the  Quarter 
Sessions,  referring  to  the  grounds  of  appeal  given 
with  the  former  notice : — Held,  that  this  was  a  suf- 
ficient compliance  with  the  81  st  section  of  the  act, 
requiring  the  grounds  of  appeal  to  be  giv^n  fourteen 
days  at  least  before  the  first  day  of  the  sessions,  the 
sessions  being  holden  on  the  23rd. 

The  79th  section  of  4  &  5  Will.  4,  c.  76,  does  not 
make  it  necessary  thattiie  notice  of  appeal  should  be 
given  within  twenty-one  days  after  notice  of  charge- 
ability.  lUx  V.  Suffolk  (Justices),  5  Law  J.  Rep.  (n.s.) 
M.C.3;  4Ad.&£.319;  dN.&M.503. 

The  4  &  6  Will.  4,  c  76,  s.  81,  which  requires 
that  fourteen  days  at  the  least  before  the  first  day 
of  the  sessions,  a  statement  of  the  grounds  of  appeal 
should  be  delivered  to  the  respondents,  means  four- 
teen clear  days,  and  is  not  to  be  construed  as  one 
day  inclusive  and  one  exclusive.  Jteghia  v.  Salop 
(Justices),  7  Law  J.  Rep.  (n.8.)  M.C.  56 ;  8  Ad.  &  £. 
173 ;  3  N.  &  P.  286. 

An  appeal  against  an  ord^  of  removal  having 
been  entered,  it  was  objected  that  the  statement  ci 
the  grounds  of  appeal  had  not  been  duly  served  ac- 
cor^g  to  4  &  5  \Vill.  4,  c  76,  s.  81 :  the  Sessions 
decided  that  the  objection  was  valid,  and  adjourned 
the  appeal : — Held,  that  they  had  power  to  do  so. 

A  statement  of  the  grounds  of  appeal  must  be 
served  upon  the  overseers :  if  delivered  to  their  at- 
torney, the  service  is  insufficient.  Rex  v.  Kimboltom 
(Inhabitants),  6  Law  J.  Rep.  (m.s.)  M.C.  90 ;  6  Ad. 
&E.603;  1N.&P.606. 

Where  the  appellants,  in  their  statement  of  the 
grounds  of  appeal,  do  not  deny  the  setUement  set 
forth  in  the  examination  of  the  pauper,  the  respon- 
dents are  not  bound  to  prove  it  Regina  v.  Hock" 
worthy  (Inhabitants),  7  Law  J.  Rep.  (n.8.)  M.C.  24  j 
7Ad.&£.492;  2N.&P.383. 

The  sUt  4  &  5  WilL  4,  e.  76,  §.  81,  precluding 
appellants  against  an  order  of  removal  from  entering, 
at  Sessions,  into  any  ground  of  appeal  not  specified 
in  the  statement  sent  with  their  notice  of  appeal,  &c., 
extends  to  objections  apparent  on  the  face  of  the 
order.  Rex  v.  Withernwick  (Inhabitants),  6  Law  J. 
Rep.  (h.8.)  M.C,  54;  6  Ad.  &  E.  273 ;  1 N.  &  P.  423. 

The  grounds  of  appeal  must  not  be  stated  gene- 
rally ;  but  particulars  must  be  g^ven,  so  as  to  affi>rd 
to  the  opposite  psity  a  reasonable  means  of  inquiry. 
Therefore,  where  a  pauper  was  removed,  on  a  hiring 
and  service  in  the  appellant  parish  in  1816,  a  state- 
ment of  the  grounds  of  appeal,  which  stated  gene- 
rally, that  the  pauper  had  gained  a  settiement  by 
hiring  and  service  in  the  parishes  of  C  and  B,  sub- 
sequent to  the  alleged  settlement  in  the  appellant 
parish,  but  gave  neitiier  names  nor  dates, — was  held 
to  be  insufficient 

A  statement  of  grounds  of  appeal,  signed  by  the 
overseers,  without  the  churchwarden,  is  valid.  Rex 
V.  Derbyshire  (Justices),  6  Law  J.  Rep.  (n.s.)  M.C. 
140;  6Ad.&E.612;  1N.&P.703. 

Quiere — whether  a  statement  generally,  that  the 


provisions  of  an  act  of  paifiament  bare  not  bees 
complied  with,  is  sufficient  information  of  the  gronnds 
of  appeal,  within  the  Poor  Law  Amendment  Aet 
Regina  ▼.  Whitley  Upper  (InhabitanU),  9  Law  J. 
Rep.  (n.8.)  M.C.  12 ;  11  Ad.  & £.  90;  3 P. &  D.8L 

Where,  after  the  hearing  of  an  appeal  against  an 
order  of  removal,  the  Justices  are  equally  divided 
in  opinion,  and  the  appeal  is  adjourned  to  Ae  en- 
suing sessions,  the  appellants  are  not  entitled  to 
serve  a  new  statement  containing  additional  gtoimds 
of  appeal.  Accordingly,  a  statement  of  the  gronnda 
of  an  appeal  against  an  order  of  renooval,  waa  dnly 
served,  previous  to  the  Michaelmas  Sessions,  when 
the  appeal  was  heard;  but  as  the  Jnatices  upon  the 
Bench  were  equally  divided  in  opinion,  no  judg- 
ment was  given,  and  the  appeal  stood  a^jooxned  to 
the  following  Sessions  for  a  rehearing.  In  the  in- 
terval, the  appellants  served  a  new  statement,  in- 
eluding  three  new  grounds  of  appeal,  in  addition  to 
the  former  ground  of  appeal : — Held,  that  the  ap- 
pellants were  not  entitled  to  be  heard  upon  the 
three  new  grounds  of  appeal. 

Whether,  where  there  are  two  churchwardens  and 
two  overseers,  and  also  an  assistant  overseer,  in  a 
parish,  a  notice  of  ehargeability,  which  has  the 
signatures  of  two  overseers  and  the  assistant  over- 
seer, is  good,  without  proof  of  the  appointment  of  die 
latter — mutre. 

Whether,  if  the  writing  containing  his  appoint- 
ment has  been  lost,  he  is  a  good  witness  to  prove  its 
contents — quare,  Regina  v.  Arlecdon  (Inhaiiiamis)t 
9  Law  J.  Rep.  (n.s.)  M.C.  9 ;  11  Ad.  &  £.  87 ;  3P. 
&D.93. 

On  an  appeal  against  an  order  of  removal,  it  was 
stated  as  one  of  the  grounds  of  appeal,  that  the  ordei; 
the  examination  upon  which  the  same  was  grounded, 
and  the  notice  of  the  ehargeability,  were  bad  upon 
the  faces  thereof,  without  saying  in  what  respect: — 
Held,  sufficient 

Statements,  that  A  B  gained  a  settlement  in  the 
township  of  N,  by  relating  a  tenement  there,  of  die 
value  of  102.  or  more,  in  the  years  1816, 1817, 1818, 
1819,  or  some  or  one  of  them,  and  resided  there 
during  the  time ;  and  also,  that  die  said  A  B  gained 
a  settlement  in  your  said  township  of  N,  by  again 
renting  a  tenement  therein,  in  the  years  1829, 1830^ 
1831,  or  some  or  one  of  them,  and  paid  rents  for  the 
same,  to  the  amount  of  lOL  for  the  year : — Held, 
insufficient  Regina  v.  iiiddleton  m  Teesdaie  (In- 
habitants), 9  Law  J.  Rep.  (h.8.)  M.C.  55 ;  10  Ad.  & 
E.688;  3P.&D.473. 

A  man  married  a  woman  having  three  children 
by  a  former  husband,  who  became  chargeable  to  tbe 
removing  parish.  The  man,  his  wife,  and  the  chil- 
dren, as  part  of  his  family,  were  removed  by  an 
order  to  the  place  of  settlement  of  the  husband. 
Notice  of  appeal  was  given,  stating,  amongst  odier 
grounds,  that  ''  the  children  were  settled  in  tbe 
borough  of  P." — Held,  that  this  was  a  sufficient 
statement  of  the  ground  of  appeal,  without  stating 
how  setded. 

Quare — ^whether,  under  the  57th  section  of  4  &  5 
Will.  4,  the  children  of  a  woman  by  a  former  hns- 
band  are  removable,  as  part  of  the  husband's  fiunilj, 
to  his  place  of  settiement,  or  to  the  place  of  settie- 
ment of  their  father.  Rex  v.  Cornwall  (JusOees),  5  Law 
J.  Rep.  (n.s.)  M.C.  106 ;  5  Ad.&  E.  134;  1  N.  &P. 
144. 
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The  grotmdfl  of  an  appeal  against  an  order  of  re- 
moval were,  that  the  pauper  acquired  a  settlement 
in  the  parish  of  T :  first,  by  having  in  or  about  the 
year  1830  paid  parochial  taxes  for  a  certain  tene- 
ment in  the  aforesaid  parish,  &e. ;  secondly,  by 
having  rented  the  aforesaid  teneipent  in  the  said 
parish  of  T  at  15^.  a  year,  and  having  occupied  the 
same  under  such  hiring  for  more  than  the  term  of 
one  year,  and  having  paid  rent  to  the  amount  of  10^ 
for  the  same  tenement : — 'Held,  that  the  grounds  of 
appeal  were  not  sufficiently  explicit  in  describing 
the  tenement,  inasmuch  as  they  did  not  state  the 
local  situation  or  the  name  of  the  landlord;  and, 
therefore,  that  the  Sessions  were  right  in  refusing 
to  allow  the  appellant  parish  to  prove  a  settlement* 
by  renting  a  tenement  in  T.  Regina  v.  Sussex  (Jul* 
tices),  9  Law  J.  Rep.  (n.s.)  M.C.  22 ;  10  Ad.  &  £. 
682 ;  8  P.  &  D.  42. 

A  statement  of  the  grounds  of  an  appeal  was  duly 
served  previous  to  the  Epiphany  Sessions,  when  the 
appeal  was  entered  for  tnal,  but  made  a  remanet  to 
Ibe  next  sessions,  in  consequence  of  the  pressure  of 
business.  In  the  interval,  the  appellants  served  a 
new  statement,  varying  in  some  respects  from  the 
former,  upon  which  they  proposed  to  rely : — Held* 
that  the  Justices  at  the  Easter  Sessions  were  not 
justified  in  refusing  to  hear  the  appeaL  Regina  v. 
Derbyshire  (Justices),  7  Law  J.  Rep.  (M.S.)  M.C.  91 1 
6Ad.&£.612;  8N.&P.fi9l. 

(3)  Supersedeas, 

Where,  after  an  order  of  removal  had  been  exe* 
cuted,  and  the  appellants  had  entered  their  appeal, 
and  given  notice  of  trial,  the  magistrates  malung  the 
order,  superseded  it,  on  which  the  Court  of  Quarter 
Sessions  refused  to  entertain  the  appeal,  this  Court 
compelled  them,  by  mandamus,  to  enter  continu* 
ances,  and  hear  the  appeal.  Regina  v.  Middlesex 
(Justices),  9  Law  J.  Rep.  (n.8.)  M.C.d9;  U  Ad.  & 
£.809;  3P.&D.4d9. 

(4)  Evidence, 

An  order  of  removal  of  a  pauper  was  made  in  1816, 
to  the  parish  of  H  O  in  the  county  of  Salop,  which, 
at  that  time,  consisted  of  several  townships,  part 
situate  in  the  county  of  Salop,  which  maintained 
their  own  poor  Jointly,  and  part  in  W  in  the  county 
of  W,  which  severally  maintained  their  own  poor. 
In  1832,  one  of  the  townships  in  the  county  of  S 
obtained  a  mandamus  to  appoint  overseers  of  the 
township : — Held,  that,  on  appeal  from  an  order  oi 
removal  of  the  pauper  to  the  township  of  O  in  1834, 
from  a  third  parish,  the  township  of  O  was  not  es- 
topped from  shewing  that  the  pauper  was  not  settled 
in  that  township.  Rex  v.  Oldbury  (Inhabitants),  Ji 
Law  J.  Rep.  (n.8.)  M.C.  38 ;  4  Ad.  &  £.  167 ;  5  N. 
&  M.  ^47. 

The  act  of  4  &  5  Will  4,  c.  76,  requires  that  the 
respondent  should  send  a  copy  of  the  examination  of 
the  pauper,  on  which  the  order  of  removal  was  ob- 
tained, and  provides,  that  the  respondent  shall  not 
be  allowed  to  go  into  evidence  of  any  other  ground 
of  removal  than  that  which  appears  on  the  examina- 
tion : — Held,  that  where,  upon  the  examination,  the 
{>auper  stated  that  his  father  belonged  to  the  appel- 
ant parish,  and  that  he  continued  to  belong  there 
till  his  death,  and  that  he  had  heard  him  say  he  was 


a  certificated  man  from  the  appellaiit  pariah,  it  was 
competent  to  the  respondents  to  go  into  evidence, 
that  the  pauper's  father  gained  a  settlement  in  the 
appellant  parish  by  apprenticeshipi  and  that  he  was 
a  certificated  man  nom  that  parish ;  and  the  Sessions 
having  refused  to  hear  such  evidence,  the  case  was 
sent  back  to  be  heard.  Rex  v.  Kehedon  (Inhabitants), 
6  Law  J.  Rep.  (K.a.)  M.C.  3 «  5  Ad.  &  E.  687 ;  IN. 
&  P.  138. 

Where  the  ground  of  appeal  was  stated  to  be,  that 
the  pauper,  at  the  time  when  he  hired  himself  (as 
stated  in  the  examination)  and  before  the  comple- 
tion of  the  bargain,  stipulated  with  his  master,  that 
out  of  his  year's  service  he  should  be  allowed  to  have 
two  days'  holidays  at  Spalding  club-feast,  in  the 
month  of  July,  and  that  the  pauper  was  allowed  and 
did  take  and  absent  himself  firbm  his  master's  service 
during  the  said  two  days  accordingly  :-^Held,  that 
it  was  not  competent  for  the  appellants,  under  that 
notice,  to  prove  a  bargain  for  one  day's  holiday  to 

go  to  Holbeach  fair,  and  that  the  pauper  had  such 
olidayln  pursuance  of  the  bargain.  Rex  v.  Hdheaeh 
(Inhabitants),  6  Law  J.  Rep.  (N.8.)  M.C.  5 ;  6  Ad.  & 
£.  6S6 ;  1  N.  &  P.  137. 

A  pauper  was  removed  from  S  to  M,  and  a  copy 
of  his  examination  with  himj  which  stated  that  he  was 
hired  by  Mr.  D  P  to  serve  him  for  a  year,  that  he 
went  into  his  service,  and  that  he  afterwards,  on  the 
application  of  his  master,  went  and  lived  with  Mrs. 
P  during  the  remainder  of  his  year.  A  notice  of 
appeal  was  served,  and  stated,  that,  on  the  facts  set 
out  in  the  examination,  the  pauper  did  not  gain  a 
settlement : — Held,  that  the  respondents  could  not, 
at  sessions,  give  evidence  to  shew  that  D  P  hired 
the  pauper  as  the  agent  of  his  father ;  that  the 
latter  died,  and  that  Mrs.  P  was  his  widow,  so  as  to 
enable  them  to  contend  that  a  settlement  was  gained. 
RexY,  Mitterton  (Inhabitants) t  6  Law  J.  Rep.  (k.s.) 
M.C.  107  ;  6  Ad.  &  £.  878 ;  2  N.  &  P.  109. 

By  an  order  of  removal,  D  S,  his  wife,  and  six 
children,  were  removed  to  the  parish  of  W,  which 
order  was  confirmed  on  appeaL  Subsequent  to  that 
confirmation  the  marriage  of  D  S  was  dissolved  by 
the  Ecclesiastical  Court  for  incest  W  D,  a  son  of 
D  S  and  his  wife,  but  not  named  in  that  order,  was 
subsequently  removed  to  the  parish  of  W : — Held, 
that,  on  an  appeal  against  the  second  order,  evidence 
of  this  decree  was  admissible  to  negative  the  deri- 
vative settlement  of  W  S  from  D  S,  as  he  was  not 
named  in  the  former  order  of  removal.  Regina  v. 
^ve  (Inhabitants),  7  Law  J.  Rep.  (N.s.)  M.C.  18 ;  7 
Ad.&E.761}  3N.&P.6. 

It  was  found,  in  a  case  stated  by  the  Sessions, 
that  a  notice  of  appeal  had  been  given,  signed  by 
four  churchwardens  and  four  overseers,  described  as 
the  churchwardens  and  overseers  of  the  parish  of 
St  M,  and  that  afterwards  a  statement  of  the  grounds 
of  appeal  was  delivered,  signed  by  two  church- 
wardens and  two  overseers  of  the  said  parish: — 
Held,  that  the  appellants  were  not  estopped  from 
shewing  that  there  were  not  more  than  four  parish 
officers,  and  that  the  Court  would  not  presume  that 
they  did  not  establish  that  fact 

On  an  appeal,  the  respondents,  finding  a  supposed 
defect  in  the  examination  of  the  pauper,  without 
communicating  their  motives  to  the  Court  or  to  the 
appellants,  quashed  their  own  order,  with  the  con- 
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sent  of  the  latter : — ^Held,  that  on  a  subaequent  re- 
moval  to  the  same  parishi  this  quashed  order  was 
conclusiye  as  to  the  settlement  up  to  that  date. 
JUgina  V.  Church  Knowle  (Inhabitants),  7  Law  J.  Rep. 
(n.8.)M.C.4;  7  Ad.  &E.  471;  2N.&P.359. 

The  respondents  having  proved  a  settlement  of 
the  pauper's  father  in  the  appellant  parish  by  birth, 
and  relief  to  his  death,  the  appellants,  after  shewing 
that  the  pauper  in  1817  was  bound  apprentice  under 
a  defective  apprenticeship,  proved  an  order  of  re- 
moval of  the  pauper's  mother,  described  as  his 
father's  widow,  from  the  respondents'  parish  to  the 
appellants'  in  1824,  which  was  quashed  on  appeal  .* 
— Held,  that  as  it  must  be  taken  that  the  pauper 
still  remained  imemancipated  at  the  time  of  that 
appeal,  the  order  was  material  evidence  to  shew  that 
his  settlement  was  not  in  the  appellant  parish. 
Regma  v.  YeaneUy  (InhabUantt),  8  Law  J.  Rep.  (n.b.) 
M.C.9;  8Ad.&£.806;  1P.&D.60. 

The  examination  upon  which  an  order  of  removal 
was  made,  stated, "  that  the  pauper  was  illegitimate, 
and  bom  in  the  township  of  Flockton,  and  that  when 
seventeen  years  of  age,  he  was  bound  apprentice  by 
the  overseers  of  Flockton,  to  G  W,  of  Whitley 
Upper,  until  he  should  attain  the  age  of  twenty-one 
years,  and  that  he  duly  served  his  apprenticeship  at 
Whitley  Upper."  The  notice  of  appeal  stated  the 
following  grounds : — ^*  That  the  pauper  was  bom  in 
your  said  township  of  Flockton,  and  has  never  done 
any  act  whereby  to  gain  a  legal  settlement  in  tlie 
said  township  of  Whitley  Upper,  inasmuch  as  the 
requisites  of  a  certain  act  of  parliament,  passed  in 
the  56  Geo.  3,  c.  139,  and  more  particularitf  the  6th 
eection  of  thai  act,  were  not  complied  with,  when  the 
pauper  was  put  and  bound  apprentice,  by  the 
churchwardens  and  overseers  of  your  said  township 
of  Flockton,  to  G  W,  of  Whitley  Upper :"— Hel^ 
that  upon  such  notice  and  grounds  of  appeal,  the 
appellants  were  not  at  liberty  to  shew  that  the 
overseers  of  the  appellant  parish  were  not  present 
at  the  binding,  and  that  no  notice  whatever  was 
given  to  them,  previous  to  or  at  the  binding  of  the 
pauper. 

Such  presence  of  the  overseers,  and  notice  to  them, 
is  required  by  section  2  of  the  above  statute,  and 
not  by  section  5.  Regina  T.  Whitley  Upper  (Inhabi' 
tanta),  9  Law  J.  Rep.  (n.s.)  M.C.  12 ;  11  Ad.  &  £. 
90;  3P.&D.  81. 

(5)   Variance, 

The  copy  of  the  examination  sent  with  an  order 
of  removal,  stated  that  the  hiring  and  service  took 
place  in  1813;  but  at  the  hearmg  of  an  appeal 
against  this  order,  the  same  witness  stated  that  the 
hiring  and  service  took  place  in  1810,  and  not  in 
1813.  The  Sessions  held,  that  this  was  a  fatal 
variance  from  the  statement  in  the  copy  of  the  ex- 
amination, and  quashed  the  order.  The  Court  of 
King's  Bench  refused  a  mandamus  to  rehear  the 
appeal,  as  the  Sessions  had  decided  that  evidence  of 
the  settlement  in  1810  was  inadmissible. 

Semble — that  the  decision  of  the  Sessions  was 
right,  as  the  Slst  section  of  4  &  5  Will.  4,  c.  76, 
with  regard  to  the  examinations  and  notices,  ought 
to  be  strictly  construed.  Regina  v.  Salop  (Justices), 
7  Law  J.  Rep.  (n.s.)  M.C.  3 ;  s.  c  Ex  parte  Broaely, 
2N.&  P.  355;  7Ad.  &  E.423. 


(c)  Agamet  Bates* 

(1)  Church  Rate. 

The  Sessions  are  not  warranted  in  requinog  a 
notice  of  appeal  against  an  orded  of  two  Jnstioes  for 
payment  of  a  church  rate,  to  be  served  on  both 
Justices  previous  to  the  hearing  of  the  appeal  If 
notice  were  required  at  all,  service  upon  one  wooU 
be  sufficient  Rexr.  StaffortUhire  (Justices),  6  Law 
J.  Rep.  (n.s.)  M.C.  155 ;  4  Ad.  &  £.  842 ;  6  N.  & 
M.  477. 

(2)  Root  Rate, 

The  mere  fact  of  an  omission  by  the  overseas  to 
rate  a  particular  occupier  of  land,  without  proof  of 
any  specific  injury,  is  not  a  sufficient  grievanoe  to 
warrant  an  appeal  by  that  occupier  against  a  poor 
rate.  Rex  v.  George^  6  Law  J.  Rep.  (n.8.)  M.C.  M; 
6Ad.&£.305;  1N.&P.451. 

A  party  gave  notice  of  appeal  against  an  order  of 
the  Petty  Sessions,  amending  a  poor  rate  under  6  & 
7  Will.  4,  c  96,  and  within  five  days  entered  into  re- 
cognisance, which  was  entered  in  the  minute-book 
of  the  Sessions,  from  which  a  record  was  made  an^ 
sent  to  the  Quarter  Sessions,  but  was  not  signed  by 
the  Justice  who  took  it,  as  required  by  the  practioe 
of  the  Petty  Sessions.  The  Quarter  Sessions  heM, 
that  it  was  imperfect,  and  quashed  the  appeal:— 
Held,  that  the  recognizance  had  been  duly  entered 
into,  and  the  Sessions  ought  to  hare  heard  the  appeal. 
Reginay. St.  Alban*s  (Justices),  8 Law  J.  Rep.  (K.S.) 
M.C.33;  8Ad.&£.932;  1P.&D.148. 

A  poor  rate  was  published  on  the  1 4th  of  October, 
and  die  next  Sessions  took  place  on  the  23rd.  No- 
thing was  done  at  those  Sessions  by  the  appeUant; 
but  at  the  January  Session's  an  appeal  was  entered 
and  respited.  Notice  of  appeal  was  given  for  the 
following  Easter  Sessions,  when  the  Justices  refiued 
to  hear  die  appeal.  The  Court  made  a  rule  abso- 
lute for  a  mandamus  to  compel  them  to  hear  it 
Regina  v.  Suffolk  (Justices),  8  Dowl.  P.C.  618. 

(3)  Borough  Rate, 

In  an  appeal  against  a  borough  rate,  under  tbe 
6&6  Will.  4,  c  76,  8. 92,  notice  of  appeal  must  be 
given. 

But  if  given  to  the  town  clerk,  it  will  be  sufficient, 
and  need  not  be  given  to  the  clerk  of  the  peace  of 
the  borough.  Rgeina  v.  Carmarthen  (Recorder),  7 
Law  J.  Rq).  (N.8.)  M.C.  f7 ;  7  Ad.  &  E.  756 ;  3  N. 
&  P.  19. 

A  notice  of  appeal  against  a  borough  rate  ac- 
cording to  5  &  6  WilL  4,  c.  76,  a.  92.  must  state 
expressly  that  the  appellant  is  a  party  aggrieved, 
or  that  must  appear  by  inference.  Therefore  a 
notice  of  appeal  which  began,  "  I,  F  T,  being  * 
burgess,  and  being  caUed  upon  to  pay  a  borough 
rate,  do  give  you  notice,"  and  contained  no  other 
allegation  of  grievance,  was  held  to  be  insufficieot. 
Rex  V.  Poole  (Recorder),  6  Law  J.  Rep.  (H.S.)  M.C. 
119;  IN.&P.  756. 

An  appeal  against  a  borough  rate  came  on  to  be 
heard  at  the  Epiphany  Sessions;  a  prdiminaiy 
objection  taken  by  the  respondents,  was  overruled, 
and  the  further  hearing  was  a4JoiimedtotheEsiter 
Sessions,  and  subsequently  to  the  Midsunnner  and 
Michaelmas  Sessions,  at  the  request  of  the  respon- 
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denta.  At  theae  last  Sessions,  the  appellants  ap- 
peaied,  but  the  respondents  did  not ;  and  the  town 
clerk  refusing  to  produce  the  rate,  which  .was  ad- 
mitted to  be  Ulegal,  and  the  appellants  not  offering 
any  secondary  evidence  of  it,  the  Recorder  refused 
to  interfere : — Held,  that  he  had  possession  of  the 
appeal,  and  ought  to  have  quashed  the  rate.  Regina 
V.  Stamford  (Becorder)^  8  Law  J.  Rep.  (m.s.)  M.C.49  ; 
1P.&D.72. 

(d)  Agahut  Overwer^  Accountt. 

An  appeal  lies  against  the  accounts  of  an  assistant 
overseer. 

The  next  Quarter  Sesrions  for  appealing  against 
an  overseer's  accounts,  are  the  sessions  after  the 
accounts  have  been  published  and  deposited  with 
the  parish  officers  for  public  inspection.  Thus, 
where  the  accounts  of  an  overseer  were  examined 
and  allowed  at  vestry  on  April  2nd,  and  by  two  Jus- 
tices on  April  Srd,  but  were  not  delivered  by  the 
overseer  to  nis  successor  till  May  8th : — Held,  that 
the  next  sessions  after  May  8th  were  the  proper 
sessions  to  appeal  to. 

Qmsrs — ^whether  an  affidavit  firom  an  appellant « 
is  receivable  at  the  hearing  of  the  appeal,  stating 
the  time  at  which  he  first  had  knowledge  of  the 
accounts.  lUgina  v.  WiUtM,  7  Law  J.  Rep.  (n.s.)  M.C. 
72;  7Ad.&£.461;  2N.  &P.867. 

(e)  Agcdnst  Convictioiu, 

The  Sessions,  on  the  hearing  of  an  appeal  against 
a  game  conviction  under  the  1  &  2  WilL  4,  c.  32,  re- 
fused to  allow  evidence  to  be  given  by  the  appellant, 
to  shew  that  the  land  did  not  belong  to  the  persons 
alleged  in  the  conviction,  and  confirmed  it  This 
Court  refused  to  grant  a  numdamus  to  the  Sessions 
to  hear  the  appeaL  Rex  v.  Berkthire  (Justices),  6 
Law  J.  Rep.  (m-s.)  M.C.  156. 

Under  the  Highway  Act,  5  &  6  Will.  4,  c  50, 
8.  105,  when  a  party  has  been  convicted  by  two 
Justices  upon  the  infbrmation  of  the  surveyors,  the 
notice  of  appeal  should  be  served  upon  both  the 
Justices.  It  is  insufficient  if  served  upon  the  two 
surveyors,  and  one  Justice  only.  Regina  v.  Bedford- 
«Mre(/M/tcM),9LawJ.Rep.(N.8.)M.C.8;  11  Ad. 
&K134;  dP.&D.21. 

Where  a  par^  has  been  convicted,  on  informa- 
tion, before  a  Justice,  under  the  Alehouse  Act, 
9  Geo.  4,  c.  61,  notice  of  appeal,  under  section  27  of 
the  act,  roust  be  given  fib  both  the  Justices.  And 
it  was  held,  that  Uie  Sessions  were  right  in  refusing 
to  hear  the  appeal,  on  the  ground  that  notice  was 
given  to  one  only,  although  the  copy  of  the  con- 
viction, given  to  the  appellant  at  the  sessions,  had 
the  signature  of  that  one  alone.  Regina  v.  Cheshire 
{Justices),  9  Law  J.  Rep.  (h.3.)  M.C.  89  ;  11  Ad.  & 
£.  139;  3P.  &D.  23,  n. 

Under  the  stat  1 7  Geo.  8,  c.  66,  ss.  1,  2, 20, 22,  two 
Justices  may  convict  and  sentence  to  imprisonment 
and  hard  labour;  and  the  party  convicted  may 
appeal  to  the  Sessions,  giving  notice  to  the  Justices 
at  the  time  of  conviction,  and  at  the  same  time 
entering  into  recognizance,  with  sufficient  sureties, 
to  try  the  appeal  and  abide  the  judgment  of  Ses- 
sions ;  but  if  be  do  not  at  such  time  enter  into  such 
recognizance,  the  convicting  Justices  are  to  com- 
mit him  till  the  Sessions,  unless  such  recognizance 
be  sooner  entered  into,  and  are  to  transmit  the  con^ 

Digest,  1835—1840. 


viction  to  the  Sessions ;  and  the  Sessions,  on  proof 
of  notice  of  appeal,  and  on  receiving  the  conviction, 
are  to  hear  the  appeal :  and,  if  the  conviction  be 
affirmed,  the  party  is  to  suffer  the  punishment 
originally  adjudged,  the  time  of  imprisonment,  if 
inflicted,  being  computed  from  the  time  of  affirm- 
ance, unless  the  party  has  been  imprisoned  under 
the  original  conviction,  in  which  case  the  time  for 
which  he  has  been  so  confined  is  to  be  included  in 
the  order  of  confirmation.  A  party  convicted  by 
two  Justices,  and  sentenced  to  eleven  weeks'  im- 
prisoimnent  and  hard  labour,  gave  notice  of  appeal, 
and  was  committed  for  not  entering  into  the  recog- 
nizance. By  the  practice  of  Sessions,  the  appeal  is 
to  be  entered,  and  the  order  for  hearing  it  obtained, 
by  the  party  disputing  the  conviction.  The  party 
not  having  entered  the  appeal,  the  Sessions  dis- 
charged bun.  Semble — ^that  the  convicting  magis- 
trate had  no  longer  power  to  commit,  in  execution 
6f  the  conviction.  But  held,  that  at  any  rate,  no 
mandamus  should  be  granted  to  compel  them  to  do 
so.      Rex  V.  Twi/ford,  5  Ad.  &  £.  430. 

(C)   CE11TI0RA.RI. 

The  Court  cannot  review  the  decision  of  the 
Quarter  Sessions,  quashing  a  borough  rate,  imposed 
under  the  5  &  6  Will.  4,  c.  76,  as  the  certiorari  is 
taken  away  by  the  132nd  section.  Regina  v.  Ripon 
(Justices),  7  Law  J.  Rep.  (n.s.)  M.C.  8 ;  7  Ad.  &  £. 
417;  2N.&P.411. 

The  notice  of  the  application  for  a  certiorari,  re- 
quired by  the  13  Geo.  2,  c.  18,  s.  5,  may  be  signed  by 
Uie  attorney  for  the  party  suing  out  the  same. 

Where  the  certiorari  is  sued  out  at  the  instance 
of  a  parish,  the  recognizances  required  by  the  5 
Geo.  2,  c.  19,  s.  2,  must  be  entered  into  by  one  or 
more  inhabitants,  on  behalf  of  the  parish,  with 
others,  as  sureties. 

Where  the  writ  of  certiorari  had  been  obtained  in 
time,  but  the  allowance  was  irregular,  the  Court  en- 
larged the  return  of  the  writ,  and  quashed  tlie  allow- 
ance, giving  the  parties  leave  to  cure  the  defect 

Upon  a  certiorari  to  the  Sessions,  to  return  all 
the  proceedings  on  an  order  of  removal,  which  had 
been  quashed  absolutely,  the  Sessions  returned  the 
original  order  of  removal,  the  notice  of  appeal,  and 
their  order  quashing  the  order  of  removal : — Held, 
that  this  Court  could  not  question  the  propriety  of 
the  decision  of  the  Sessions,  on  grounds  suggested 
upon  affidavit — namely,  the  invalidity  of  the  notice 
of  appeal.  Regina  v.  Abergele  {Inhabitants),  7  Law 
J.  Rep.  (n.8.)M.C.  109;  5  Ad.&£.795;  8Ad.& 
£.394;  1N.&P.235;  3N.&P.406. 

(D)  Accounts,  Allowance  of. 

It  is  not  necessary,  under  50  Geo.  3,  c.  49,  s.  I, 
that  the  allowance  of  churchwardens'  and  overseers' 
accounts  by  Justices  should  be  within  fourteen  days 
after  the  new  parish  officers  have  been  nominated. 
Therefore,  where  Justices  had  held  a  special  ses- 
sions for  that  purpose  witliin  the  fourteen  days,  as 
directed  by  the  act,  but  in  consequence  of  objections 
being  taken  to  items,  and  the  non-attendance  of 
some  of  the  parish  officers,  did  not  then  allow,  but 
proceeded  at  a  subsequent  session  to  complete  the 
examination,  and  allowed  the  accounts: — Held, 
that  such  allowance  was  good. 
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SembU,  per  Ptftesdn,  J.,  thftt  il  ia  not  iieoeraury 
for  the  Justices  to  give  notice  to  the  pariehiouers  of 
their  intention  to  hold  a  special  sessions  to  examine 
and  allow  the  accounts  of  churchwardens  and  over- 
seers.  Rtginav.  Heatw^  9  Law  J.  Rep.  (v.%.)  M.C.  98. 

The  Quarter  Sessions  having  allowed  certain 
trustees'  accounts,  which  it  was  suggested  had  not 
been  audited  by  the  parish  auditors  under  the  Gene- 
ral Vestry  Act,  pursuant  to  the  provisions  of  that 
statute,  a  prospective  prohibition  to  the  Quarter 
Sessions  forbidding  them  to  allow  future  aocounta 
under  similar  circumstances,  was  refused.  Ex  parU 
Saint  Panortu  (AvdUort),  6  Dowl.  P.C.  634. 

(£)  Amendment. 

Quare — ^whether  in  an  order  removing  parents 
and  children^  the  omission  of  the  statement  of  the 
names  and  the  age  of  the  children,  is  such  a  defect 
as  the  Sessions  have  the  power  to  permit  to  be 
amended.  Rex  v.  Withemunck  (InhdHUmU)^  6  Law  J. 
Rep.  (N.8.)  M.C.  54;  6  Ad.  &  E.  278;  1  N.  &  P. 
423. 

(F)  Costs. 

^  The  Quarter  Seasions  of  a  county  made  regula- 
tions as  to  the  expenses  to  be  allowed  in  cases  of 
felony,  and  by  one  of  them  directed  that  the  taxed 
bill  of  costs  should  be  annexed  to  the  order  for  their 

Ja3rment  These  regulations  were  confirmed  by  a 
udge  under  tlie  stat  7  Geo.  4,  c  64,  s.  26.  In  a 
case  of  felony,  the  clerk  of  assise  made  out  the 
items  of  the  costs  allowed,  and  on  the  oUier  half  of 
the  same  sheet  of  paper  wrote  the  order  for  payment 
of  their  amount  The  attorney  for  the  prosecution 
tore  off  the  first  half  of  the  paper  which  contained 
the  items,  and  presented  the  other  half  to  the  county 
treasurer  for  payment  The  treasurer  refused  to 
pay : — Held,  that  on  account  of  the  mutilation  of 
the  order,  the  treasurer  was  not  indictable  for  this 
refusal.    Rtgma  v.  Jorm,  9  C.  &  P.  401.  [Williams] 

(G)  Clerks'  Fees. 

The  clerk  of  the  session  of  gaol  delivery  of  New- 
gate is  not  entitled  to  any  fee  in  respect  of  convicts 
sentenced  to  imprisonment  with  hard  labour. 

He  is  entitled  to  the  fees  usually  paid  at  the  time 
of  the  passing  of  the  5  Geo.  4,  c  84,  in  respect  of 
convicts  sentenced  to  transportation. 

The  clerk  of  the  session  at  Newgate,  who  continued 
in  office  up  to  1780,  received  the  sum  of  6«.  2d,  for 
every  felon  ordered  to  be  transported ;  his  successor 
in  office  received  the  same  fee  till  the  year  1805. 
From  that  year  till  the  year  1829,  when  his  suc- 
cessor was  appointed,  he  received  no  such  fee: — 
Held,  that  the  non-payment  of  the  fee  during  this 
period,  unexplained  m  any  manner,  did  not  preclude 
the  clerk  of  the  session  from  making  a  claim  for  the 
fee  usually  paid,  under  the  5  Gea  4,  c.  84,  a.  4 ;  and 
the  Court  granted  a  mandamus,  in  order  to  ascer- 
tain whether  any  fee  was  usually  payable  at  Uie 
time  of  the  passing  of  that  act  Regina  v.  Baker.  2 
N.&P.375. 
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A  plea  was  pleaded  as  to  fseveral  specified  sums, 
amounting  in  the  whole  to  1 14/.     It  then  alleged  a 


dc/btf^om  the  plaintiff  of  572.,  ''wUch  equals  tbt 
damages  sustained  by  the  plaintiff,  by  reason  of  the 
non-performance  of  the  promises,  so  fiv  as  they  re- 
late to  the  sums  to  which  the  plea  is  pleaded,"  and 
offered  to  set  off: — Held,  a  bad  plea  of  set-o£  Hits 
V.  Tomlineon,  5  Law  J.  Rep.  (n.s.)  ILB.  41 ;  4  Ad.  3t 
£.262;  5N.&M.624. 

A  debt  from  a  testate  oannot  "be  set  off  in  an 
action  for  money  had  and  received  to  the  use  of  the 
plaintiff  as  executor.  Sclwfield  v.  Corbeit,  6  N.  & 
M.  527. 

Where,  in  an  action  of  ejectment,  the  cause  was 
referred,  with  leave  to  the  arbitrator  (if  he  shoold 
find  that  the  lesson  of  die  plaintiff  were  entitled  to 
the  possession  of  the  premises)  to  award  to  the  de» 
fendants  some  pecuniary  compensation  for  oAtain 
buildings  which  they  had  erected,  and  the  arbitrator 
decided  in  favour  of  the  lessors  of  the  plaintiff,  and 
awarded  two  sums  of  SOL  and  20/.  as  compensatioB 
to  the  defendants  respectively  x^^Held,  that  sock 
sums  of  SOL  and  202.  might  be  set  off  against  the 
taxed  costs  of  the  lessors  of  the  plaintiff  (which  had 
not  been  paid),  subject  to  the  lien  of  the  defendanti^ 
attomies  upon  such  sums.  Doe  d.  Swmtom  t.  iSSs- 
dair,  5  I«aw  J.  Rep.  (11.8.)  C.P.  184;  3  Sc  4&:  5 
DowL  P.C.  26. 

The  Judges  were  not  prevented,  by  the  proviso 
in  the  3  &  4  WilL  4,  c  42,  s.  1,  from  making  tfie 
rule  of  Hilary  term,  4  WilL  4,  which  requires  a  set- 
off to  be  pleaded  in  all  cases ;  and  therefore  a  nodee 
of  set-off  given,  with  a  plea  of  mmqmam  miebiitttm, 
is  inoperative.  Graham  v.  Partridge,  5  Law  J.  Rep. 
(ka)  Exch.  160 ;  1  M. & W. dS5 ;  1T.&G.754; 
5  Dowl  P.C.  108. 

The  costs  of  a  cause  were  allowed  to  be  set  off 
against  a  sum  due  from  the  defendant  to  the  plsin- 
t£ff  on  another  account,  but  subject  to  the  lien  of  the 
plaintiff's  attorney ;  die  cause  and  all  naatters  m 
difference  having  been  referred,  and  the  arbitrator 
having  ordered  a  verdict  to  be  entered  for  the  defen- 
dant, but  found  that  the  defendant  was  indebted  to 
the  plaintiff  on  other  accounts.  CaddeU  or  Cadk  v. 
Smart,  4  Dowl.  P.C.  760 ;  1  T.  &  Q.  475. 

If  the  plaintiff  replies  namquam  indehitatme  to  a 
plea  of  set'OflEI  and  the  defendant  proves  his  pies, 
the  plaintiff  will  not  be  at  liberty  under  his  repli- 
cation to  shew  that  the  sum  proved,  or  even  any 
part,  has  been  paid.  The  new  rules  of  pleading  do 
not  apply  to  replications.  Brmem  v.  Dambea^  4 
Dowl.  P.C.  585.  • 

An  application  to  set  off  a  portion  of  a  dsk^  se- 
cured by  a  judgment  in  this  court,  against  the  costs 
incurred  by  the  dismissal  of  petitions  presented  by 
the  plaintiff  against  the  defendants  in  the  Court  i( 
Bankruptcy,  must  be  made  to  the  latter  court 
Woodreffe  v.  Woottmj  6  Law  J.  Rep.  (h.8.)  C.P.  176 ; 
4Sc364. 

It  is  no  objection  to  the  use  of  particulazs  of  set- 
ofif^  that  they  are  headed  in  a  different  court  firom 
that  in  which  the  action  is  brought,  if  they  have  not 
been  delivered  pursuant  to  a  Judge's  order.  Lewu 
V.  HiUom,  5  DowL  P.C.  267. 

A  plea  of  set-off  is  not  divisible :  the  defendant 
by  it  alleges  a  demand  exceeding  or  equal  to  die 
plaintiflf*s  claim,  and  if  he  do  not  prove  that,  fails  eo 
the  whole  of  the  plea. 

If  he  prove  a  part  of  his  set-ofi|  that  may  be  taken 
in  reduction  of  damages.     Moare  v.  Batli*,  7  Law  J. 
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Rep.  (x.8.)  Q.B.  20  s  7  Ad.  &  £.  596;  2  N.  Ar  P. 
436. 

A  sum  of  money  due  under  a  guanntie  for  the 
repayment  of  adTancea  made  to  a  third  person  is  not 
the  subject-matter  of  a  plea  of  sat-om  Morley  t. 
IngluJ  Law  J.  JRep.  (k-s.)  C.P.  11 ;  4  Bing.  N.C. 
58 ;  5  Se.  S14 ;  6  DowL  P.C.  202. 

To  a  claim  of  lien  for  work  done  to  a  certain 
amount,  a  set-off  at  the  time  of  the  conyersion  to  a 
larger  amount  is  no  answer,  unless  so  agreed  upon 
between  the  parties.  Pinnock  r.  Harrisa»f  7  Law  J. 
Rq>.  (N.a.)  Exch.  1S7 ;  S  M.  &  W.  582. 

In  an  action  of  debt,  the  defendant  pleaded  a  set- 
off for  money  paid  to  the  plaintiff: — Held,  that  under 
this  plea,  evidence  could  not  be  given  d  part  pay- 
ment of  the  plaintiff's  demand.  Cooper  v.  Morecnfy 
7  Law  J.  Rep.  (n.s.)  Exch.  143 ;  8  M.  &  W.  500. 

A  plea  of  set-ofl^  which  stated,  **  that  before  and 
«t  the  time  of  the  eommencement  of  the  action,  the 
plaintiff  was  indebted  to  the  defendant,"  without 
adding,  '*  and  still  is  indebted,"  was  held  bad  on 
demuirer.  Dtndy  r.  PowU,  7  Law  J.  Rep.  (n.3.) 
EjLch.  154 ;  8  M.  ft  W.  442 ;  6  DowL  P.C.  577. 

Where  there  are  several  counts  for  several  causes 
of  action,  a  plea  of  set-off  of  a  smaller  sum  is  good } 
though  it  is  pleaded  generally  to  the  whole  declara- 
tion, and  not  applied  to  any  particular  count  or 
sum.  Noel  v.  Donris,  7  Law  J.  Rep.  (m.s.)  Exch.  287 ; 
4  M.  ft  W.  136 ;  7  Dowi  P.C.  48. 

Where  a  defendant  pleads  a  set-off,  which  plea, 
•s  he  is  not  able  to  support  it  by  evidence,  is  found 
against  him,  and  afterwards  brings  an  action  to  re- 
cover the  amount  of  such  alleged  set-ojQ^  the  verdict 
of  the  jury  in  the  former  action,  and  judgment 
entered  thereon,  may  be  pleaded  as  a  bar  to  the 
action,  and  byway  of  estoppel  to  the  claim.  East' 
mitre  v,  Hauet  or  Laws^  8  Law  J.  Rep.  (n.s.)  C.P. 
236;  5Bing.N.C.444;  7SC.461;  7DowLP.C.48L 

Where  a  plaintiff  replies  to  a  plea  of  set-off  *'  that 
he  was  not,  nor  is  indebted  to  the  defendant  in  man- 
ner and  form,  ftc,  he  is  not  at  liberty  to  give  evi- 
dence of  payment  in  answer  to  the  proof  in  support 
of  the  set-off  Jackton  v.  Bohmtonj  8  DowL  P.C. 
€22. 

A  defendant  who  has  not  complied  with  a  Judge's 
order,  to  deliverparticulars  of  set-off  tn^AcIa/es,  will 
not  be  allowed  to  give  any  evidence  of  his  set-off 
Particulars  delivered,  in  which  the  only  dates  were, 
"  from  January  1828,  to^January  1884,"  are  not  a 
compliance  with  such  an  order.  Swain  v.  RobertSf  1 
M.&K452.  [Tindal] 

A  shipped  goods  on  board  the  ship  of  B,  on  a 
Toyage  to  India,  and  also  went  by  the  same  ship  as 
a  passenger.  The  ship  was  wrecked  near  the  Cape 
ci  Good  Hope ;  the  g^ods  were  spoiled,  and  A  re- 
tnmed  to  England.  A,  before  he  left  England,  gave 
B  a  receipt  for  2502.,  as  money  advanced,  including 
a  sum  of  95/.  as  passive  moneV)  paid  to  Uie  captain, 
and  anodier  sum  of  10/.  for  freight  of  the  goods,  and 
B  afterwards  received  the  amount  of  the  insurance  { 
— Held,  that  in  an  action  for  money  had  and  re- 
ceired,  brought  by  A  against  B  to  recover  the 
insurance  money,  d  was  entitled  to  set-off  the  95/., 
unless  it  was  shewn  that  the  passage  money  belonged 
to  the  ship-owners,  but  that  B  could  not  set-off  the 
10/.  for  freight,  as  the  ship  did  not  complete  her 
voyage  to  India. — Held,  also,  thatB  was  not  entitled 
to  duirge  commission,  either  on  the  250/L,  or  on  the 


amount  of  die  insurance  received  by  him.— >Held, 
also,  that  B  could  not  set  off  any  sum  which  he  had 
paid  to  the  order  of  A,  if  it  was  not  aeiuaUy  paid 
before  the  bringing  of  the  action,  and  that  if  he  had 
only  made  himsetf  liable  to  pay  it,  that  would  net 
entitle  him  to  set  it  off  Lemony.  Oardon, 8  C.  &  P. 
8»2.  [Abinger] 

Where  a  pluntiff  sues  on  a  qwmium  memUf  fot 
work  and  labour,  the  defendant  may  (without  plead- 
ing a  set-off)  give  in  evidence,  that  he  provided  the 
plaintiff's  men  who  did  the  work  with  beer,  as  it 
may  be  that  the  plaintiff  deserves  to  be  paid  the  less, 
because  his  men  had  their  beer  provided  for  them  by 
the  defendant  Oramger  v.  Raybould,  9  C.  ft  P.  229. 
[Patteson] 

The  creditor  of  an  uneertifioated  bankrupt  gave  a 
legacy  to  him  for  life,  with  remainder  as  he  liiould 
appoint : — Held,  that  as  the  liability  to  pay  the  whole 
debt,  and  the  right  to  receive  the  legacy,  had  never 
vested  in  the  same  person,  the  executors  were  not 
entitled,  as  against  the  legatee's  assignees,  to  set  off 
the  debt  (or  even  any  part  thereof,  uey  not  having 
proved  under  the  bankruptcy)  against  the  legacy. 
Cherry  v.  BonUbee,  7  Law  J.  Rep.  (n.8.)  Ch.  178  ; 
9Ibid.  118;  2K.319;  4M.ftCr.442. 


SETTLEMENT. 
[See  VoLUNTABY  Conveyance.] 

(A)  Construction. 

(B)  Bt  ths  Covrt  of  Chancbrt. 

(C)  Altbrino  and  Rxformino. 


(A)  Construction. 

By  a  marriage  settlement,  a  reversion  in  real 
estate  was  conveyed  to  trustees,  in  trust,  at  the  re- 
quest of  the  husband  and  wife,  or  rf  the  eurvhorf  to 
sell,  and  the  proceeds  were  settled  on  the  husband 
and  wife  for  life,  with  remainder  to  the  children, 
and,  in  default  thereof,  to  such  person  as  the  wife 
should  appcnnt,  and  in  case  of  no  appointment,  to 
the  use  of  the  heirs,  executors,  and  administrators  vf 
the  wtfe,  according  to  the  nature  and  property  of  the 
premises.  The  wife  died  without  issue,  and  without 
having  exercised  the  power ;  the  husband  took  out 
administration  to  his  wife,  and  required  the  trustees 
to  sell  the  reversion : — Held,  that  he  was  entitled  to 
have  it  sold,  and  to  have  the  proceeds  as  adminis- 
trator of  his  wife.  Warhurton  v.  Ha^ld,  6  Law  J. 
Rep.  (N.S.)  Ch.  203. 

Upon  the  construction  of  a  settlement,  it  was  held, 
that  a  daughter,  who  died  In  the  lifetime  of  both 
parents,  was  not  entitled  to  any  portion,  under  the 
trusts  of  a  term  created  for  raising  portions,  notwith- 
standing she  bad  previously  attained  eighteen,  and 
married. 

In  a  case  of  doiibt,  the  Court  leans  to  that  con- 
struction which  will  include  a  child  attaining  its 
age,  and  dying  before  its  parents,  as  the  most  con- 
venient, and  most  likely  to  have  been  the  intention 
of  the  parties.  Whatford  v.  Moore,  3  M.  &  Cr.  270 ; 
7  Sim.  674. 

By  marriage  articles,  the  father  of  the  intended 
husband  covenanted  to  settle  certain  property  to  the 
uses  therein  expressed,  in  case  the  intended  marri- 
age should  take  effect,  sad  the  Cather  of  the  intended 
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wife  should  make  a  similar  tettlement  of  certain 
other  property ;  which  settlement  the  father  of  the 
intended  wife  covenanted  to  make,  in  case  the  in- 
tended marriage  should  take  effect,  and  the  fiither 
of  the  intended  husband  should  perform  his  cove* 
nant: — Held,  that  although  the  wife's  father  failed 
to  make  a  settlement  on  his  part,  the  Court  would 
notwithstanding  enforce  the  performance  hy  the 
hushand's  father  of  his  part  of  the  agreement  Lloyd 
V.  Llofjd,  5  Law  J.  R«p.  (N.a.)  Ch.  191 ;  6  Ibid.  135 ; 
2M.&Cr.  192. 

By  a  marriage  settlement,  the  wife's  property  was 
vested  in  trustees,  in  trust  for  her  separate  use  for 
life,  independently  of  her  then  or  any  future  hus- 
band, without  anticipation,  with  remainder  (in  the 
events  which  happened)  as  she  should,  notwith- 
standing her  coverture,  appoint  by  will,  and,  in  de- 
fault of  appointment,  in  trust  for  her  executors  and 
administrators : — Held,  that  the  lady  and  an  after- 
taken  husband  were  entitled  to  a  transfer  of  the 
settled  fVind.  Malcolm  v.  O'  Callaghan,  5  Law  J.  Rep. 
(n.8.)  Ch.  137. 

By  a  marriage  settlement,  a  sum  of  money  was 
directed  to  be  raised  for  all  the  children  of  the  mar- 
riage, except  an  eldest  or  only  son,  and  to  vest  and 
to  become  payable  at  such  times  as  the  father  should 
appoint,  and  in  default  of  appointment  to  all  such 
children  equally ;  and  there  was  a  proviso,  that  if 
any  such  child  should  die  before  the  time  appointed 
for  the  payment  of  his  or  her  portion,  the  portion 
of  the  child  so  dying  should  accrue  to  the  surviving 
children,  except  an  eldest  or  only  son.  The  eldest 
son  of  the  marriage  attained  twentv-one,  and  shortly 
afterwards  suffered  a  recovery,  and  such  a  disposi- 
tion was  then  made  that  the  estates  were  considerably 
incumbered.  The  eldest  son  then  died  intestate, 
and  without  issue ;  and  his  brother,  who  was  the 
only  other  son  of  the  marriage,  took  the  settled  es- 
tates, subject  to  the  incumbrances,  as  his  heir-at- 
law,  but  he  took  no  estates  under  the  limitations  of 
the  settlement  The  father  afterwards  appointed 
the  sum  of  money  directed  to  be  raised  for  portions 
among  his  second  son  and  his  three  daughters, 
being  the  only  surviving  children  of  the  marriage, 
equally,  to  be  vested  in  them  respe(;tively  inune- 
diately  on  the  execution  of  that  deed,  but  not  to  be 
paid  to  them  respectively  till  the  father's  death. 
The  second  son  afterwards  died  in  the  lifetime  of 
his  father : — Held,  that  the  second  son  was  capable 
of  being  an  appointee  under  the  power,  although  he 
was  an  only  son  when  the  power  was  executed ;  and 
tliat  his  portion  did  not  accrue  to  his  surviving 
sisters,  although  he  died  before  the  time  appointed 
for  the  payment  of  it  Spencer  v.  Spencer,  5  Law  J. 
Rep.  (M.a.)  Ch.  310 ;  8  Sim.  87. 

A  having  made  proposals  of  marriage  to  the 
daughter  of  B,  the  terms  of  a  settlement  were  dis- 
cussed, and  at  a  meeting  between  A  and  B,  B 
directed  his  solicitor  to  draw  up  a  short  memo- 
randum of  the  substance  and  effect  of  the  arrange- 
ment, and  the  terms  mutually  agreed  upon  as  the 
heads  of  the  proposed  settlement  This  was  ac- 
cordingly done;  the  solicitor  read  it  over  to  A  and 
B,  who  approved  of  it,  but  neither  of  them  signed 
it  The  settlement  was  afterwards  prepared,  and 
approved  of  on  behalf  of  B ;  but  B  died  suddenly 
l«fore  it  was  completed : — Held,  first,  that  the  ar- 
vaugements  were  provisional,  and  that  B  in  his  life- 


timemighthare withdeawn therefttmi';  and,  aeeoaStft 
that  if  it  had  been  concluded,  yet  the  scdicitor  wat 
not  the  agent  of  both  parties,  so  lawfully  authorised, 
within  the  Statute  of  Frauds,  as  to  Wiid  then. 
Glengail  {Eart)  v.  Barnard,  6  Law  J.  Bcpu  (vA)Ch. 
25;  IK. 769. 

By  articles,  executed  in  oonteaiplatMB  of  th* 
marriage  of  A,  who  was  tenant  in  tail  of  eertain 
estates  in  remainder  expectant  on  the  death  <tf  B,  A 
covenanted  that  he  would  settle  the  estates  on  hia 
intended  wife  for  life,  with  such  icemainders  as 
therein  mentioned,  (subject  to  B'a  life-estate,  and 
to  the  raising,  by  any  ways  or  means,  and  at  any 
time  or  times  he  should  think  proper,  of  any  sum  or 
sums  not  exceeding  15,000iL,  hy  mortgage,  annuity, 
or  otherwise,  for  his  own  benefit);  the  value  of 
A's  reversionary  interest  In  the  estates  was  abeot 
19,0002. :— Held,  that  A  was  entitled  to  seD  his  re- 
versionary  interest  in  the  whole  of  the  estates  in 
order  to  raise  15,000i  Taeker  y.  SauU,  5  Law  J. 
Rep.  (n.8.)  Ch.321 ;  6  Sim.  625. 

Whether  an  estate  settled  to  A  for  life,  with  le- 
mainder  to  the  heirs  of  his  body  for  life,  gives  A  an 
estate  for  life  or  an  estate  ta3lr--qtuBre*  Slide  t.  Pat" 
tison,  5  Law  J.  Rep.  (h.s.)  Ch.  51. 

An  estete  was  limited  in  strict  settlement  on  A 
for  life,  with  remainder  to  his  first  and  other  sons  in 
tail ;  portions  were  provided  for  his  younger  chil- 
dren, raiseable  out  of  a  term,  and  to  be  paid  to  suck 
as  should  attain  twenty-one  in  the  lifetime  of  A,  six 
months  after  A's  death.  The  settlement  contained 
a  proviso,  that  in  case  any  of  the  younger  chikbren 
should  die  under  twenty-one,  or  become  an  ddest 
or  only  son,  the  portion  provided  far  him  should 
accrue  to  the  survivors.  A  had  two  sons,  B  and  C, 
and  one  daughter,  D.  B  attained  twenty-(«e  in  the 
lifetime  of  his  father,  suffered  a  recovery,  resettled  the 
estetes,  and  died  in  his  father's  lifetime  without  issue. 
A  afterwards  died,  leaving  C  and  D ;  and  C  thai 
became  entitled  to  the  estates  under  the  seeond 
settlement : — Held,  that  C  was  entitled  to  no  por- 
tion under  the  first  settlement  Peacock  v.  Pores, 
6  Law  J.  Rep.  (n.b.)  Ch.375 ;  2  K.  689. 

By  a  marriage  settlement  personal  estate  wis 
settled  by  the  father  of  the  wife  in  trust  for  her  for 
life,  with  remainder  to  her  children  equally  as 
tenante  in  common,  and  in  default  of  a  child  at- 
taining a  vested  interest  in  trust  for  the  husband, 
with  a  direction  that  after  the  wife's  death  the 
trustees  should  apply  the  income  at  their  discretkai 
for  the  maintenance  and  education  of  the  children 
during  their  minorities : — Held,  that  after  the  wife's 
death  the  husband  was  entitled  to  require  that  the 
income  should  be  applied  to  the  maintenance  and 
education  of  the  children,  notwithsUnding  that  he 
was  himself  of  ample  ability  to  maintein  and  educate 
them.  Stocken  v.  Siocken,  7  Law  J.  Rep.  (n.s.)  Ch, 
405;  4M.&Cr.  95. 

Under  a  limitation  in  a  marriage  settlement  "  to 
the  executors,  adnunistrators,  or  assigns  ci  die 
settlor,  to  and  for  his  and  their  own  use  and  benefit," 
Held,  that  the  executors  were  entitled  in  thdr  r&- 
presentetive  character,  and  not  beneficially.  HameM 
V.  Homes,  7  Law  J.  Rep.  (n.8.)  Ch.  128 ;  2  K.  646. 

A  term  was  created  by  a  marriage  settlement, 
upon  trust,  in  case  the  intended  husband  should 
die,  leaving  issue  hy  the  intended  wife  an  eldest  or 
only  son,  who  should  attain  twenty-one,  or  die  bdbie 
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tliaty  if  leaving  issue  and  one  or  more  younger  child 
or  children;  then,  after  the  sereral  deaths  of  the 
hushand  and  vife,  and  the  commencement  of  the 
term,  but  not  sooner,  unless  with  the  consent  of  the 
husband,  to  raise  portions  for  the  younger  children, 
there  being  an  elder  or  only  son,  or  the  heirs  of  the 
body  of  such  son,  then  living,  such  portions  to  be 
paid  to  daughters  at  eighteen  or  days  of  marrisge, 
which  shall  first  happen  after  the  several  deadis 
of  husband  and  wife,  otherwise  within  three  months 
after  the  death  of  the  survivor  of  them : — ^Held,  that 
the  representatives  of  a  daughter  who  attained 
eighteen,  married,  and  died  in  the  lifetime  of  her 
parents,  were  not  entitled  to  her  portion.  What- 
ford  V.  Mooret  6  Law  J.  Rep.  (n.8.)  Ch.  105  ;  6  Ibid. 
378  ;  7  Sim.  574 ;  3  M.  &  Cr.  270. 

Sir  H  K  being  in  1722  in  possession  of  estates, 
A  and  B,  by  virtue  of  a  limitation  to  him  for  ninety- 
nine  years,  remainder  to  his  first  and  other  sons  in 
tail  male  in  strict  settlement,  with  similar  limitations 
to  his  brother  R  K  and  his  issue,  remainder  to  his 
sisters  in  tail,  levied  fines  and  sufiered  recoveries  to 
the  use,  as  to  estate  A,  of  R  Kfor  life,  remainder  to 
his  first,  &c.  sons  in  strict  settlement,  to  which  last 
uses  estate  A  was  devolved  at  R  K's  death  in  1725, 
by  virtue  of  an  indenture  executed  by  him  in  1724. 
Sir  U  K  afterwards  claiming  to  be  seised  in  fee 
of  both  estates,  devised  them  to  his  younger  sons 
£  and  U  in  moieties  for  their  respective  lives,  re- 
mainders to  their  first,  &c.  sons  respectively  in 
tail  male.  After  Sir  H  K's  death  in  1739,  R,  his 
eldest  son,  afterwards  Lord  K,  entered  into  pos- 
session of  both  estates  and  sufiered  recoveries : — 
Held,  that  Sir  H  K  did  not  acquire  the  fee,  and  that 
R  (Lord  K)  did.  Larton  v.  Kingston  (Eisrl),  5  C.  & 
F.  269. 

Certain  personal  property  which  a  lady  had  at 
the  time  of  her  marriage,  but  which  was  not  noticed 
in  her  settlement,  was  held  to  be  bound  by  a  cove- 
nant in  A  by  her  husband  B,  that  in  case  he  in  her 
right  should  at  any  time  thereafter,  during  their 
joint  lives,  become  possessed  of  or  interested  in 
any  sum  or  sums  of  money  or  other  personal  pro- 
perty, estate,  or  effects,  exceeding  in  value  200^'  at 
any  one  time,  then  the  same  should  be  assigned, 
upon  the  trusts  of  the  settlement  Jamet  v.  Jamet, 
9  Law  J.  Rep.  (n.s)  Ch.  85. 

In  pursuance  of  ^e  provisions  of  a  marriage  set- 
tlement, the  husband  insured  his  life  in  the  names 
^  the  trustees,  for  a  certain  sum,  to  be  received  and 
J4>plied  by  the  trustees  upon  the  trusts  of  the  settle- 
ment Additions  were  made  to  the  policy  as  profits 
or  bonus.  The  husband  became  bankrupt,  and 
died  uncertificated: — Held,  that  the  trustees,  and 
not  the  assignees  of  the  husband,  were  entitled  to 
the  bonus.  Parket  v.  Bott,  8  Law  J.  Rep.  (n.s.)  Ch. 
14;  9  Sim.  388. 

A  £ither  assigned  leasehold  premises  to  a  trustee, 
in  trust  for  his  son  until  he  should  attain  twentv- 
one,  and  in  the  mean  time  in  trust  to  receive  the 
rents  and  to  dispose  thereof  for  the  maintenance  and 
support  of  the  said  son  during  his  minority,  and 
upon  his  attaining  the  age  of  twenty-one  upon  trust, 
to  assign  the  said  premises,  together  with  the  lease 
and  the  accumulations  of  rents  unto  the  said  son,  his 
executors,  &c.  for  the  remainder  of  the  term :  ~Held, 
that  the  son,  though  he  died  under  twenty-one,  tcok 


a  vested  interest  in  the  lease.    Stephens  v.  Frost,  2 
Y.  &  C.  302. 

Under  a  limitation  in  a  marriage  settlement  of 
certain  personal  property  of  the  wife  after  the  death 
of  the  survivor,  and  in  default  of  issue  of  the  mar- 
riage, to  the  right  heir  or  heirs  of  the  mfe : — Held, 
that  the  husband,  by  tlie  death  of  his  wife  without 
issue,  was  not  entitled  as  her  administrator  to  an 
absolute  interest  in  the  settled  property.  Newen- 
ham  V.  Pittar,  7  Law  J.  Rep.  (n.s.)  Ch.300. 

Property  agreed  to  be  settled  consisted  of  lease- 
holds in  possession  and  of  money  to  be  received  on 
the  husband's  death,  which  was  to  be  invested  in  the 
usual  securities,  and  the  trustees  were  to  stand  pos- 
sessed of  the  leaseholds  in  trust  for  the  husband  for 
life,  and  after  his  death  of  one  moiety  of  the  lease- 
holds, stocks,  funds,  and  securities  for  die  wife  for 
life,  in  case  she  survived  her  husband,  and  of  the 
other  moiety  of  the  leaseholds,  stocks,  funds,  and  se- 
curities after  the  husband's  death,  and  of  the  whole 
of  the  stocks,  funds,  and  securities  after  the  wife's 
death,  in  trust  for  the  children.  The  wife  died  in  the 
husband's  lifetime: — Held,  that  there  was  a  result- 
ing trust  as  to  the  leaseholds  of  the  husband,  the 
settlor.     Wilson  v.  Paul^  7  Sim.  620. 

By  marriage  articles  a  reversionary  interest  in  a 
fixnd  was  agreed  to  be  settled  on  the  husband  for 
life,  remainder  to  the  wife  for  life,  and  after  the 
death  of  the  survivor,  on  the  issue  of  the  marriage 
living  at  the  death  of  the  survivor  of  the  husband 
and  wife,  in  equal  shares  if  more  than  one,  and  if 
but  one,  then  the  whole  was  to  go  to  such  only  child ; 
and  if  there  should  be  no  issue  of  the  marri&ge 
living  at  the  death  of  the  survivor  of  the  husband 
and  wife,  then  the  fund  was  to  go  as  the  husband 
should  appoint  The  only  child  of  the  marriage 
died  in  the  father's  lifetime,  leaving  a  child : — Held, 
that  the  word  "issue"  was  to  be  construed  child,  and 
therefore,  that  an  appointment  of  the  fund  made  by 
the  father  was  valid.    Swtft  v.  Strift,  8  Sim.  168. 

In  a  marriage  settlement  the  ultimate  trust  of  the 
wife's  chattels  was  for  the  executors  or  administra- 
tors of  the  wife  of  her  own  family,  and  the  ultimate 
trust  of  the  husband's  chattels  was  for  his  executors 
or  administrators  of  his  own  family : — Held,  that 
though  the  same  words  were  used  mutatis  mutandis 
in  both  limitations,  yet  the  Court  was  justified  in 
holding,  that  with  respect  to  the  vrife's  chattels  they 
meant  her  next-of-kin  at  her  death,  and  with  respect 
to  the  husband's  chattels  his  executors  or  adminis- 
trators simply.     Smith  v.  Dudley,  9  Sim.  125. 

In  a  gift  over  in  a  settlement  in  the  event  of  cer- 
tain children  dying  before  their  shares  should  become 
payable,  the  word  payable  was  construed  to  mean 
vested.     Mocatta  v.  Lindo,  9  Sim.  66. 

By  marriage  articles,  the  personal  property  of 
the  intended  wife  was  agreed  to  be  settled  for  her 
separate  use  for  life ;  and  after  her  death,  in  case 
she  died  before  her  husband,  in  trust,  for  such  per- 
sons as  would  be  entitled  as  her  next-of-kin,  in  case 
she  had  died  intestate  and  unmarried : — Held,  that 
the  children  of  the  marriage,  and  not  the  persons 
who  would  have  been  her  next-of-kin  if  she  had  died 
without  having  ever  been  married,  were  entitled* 
Maugham  v.  Vincent,  9  Law  J.  Rep.  (n.s.)  Ch.  329. 

R  M,  on  his  marriage,  surrendered  a  copyhold 
estate  within  the  manor  of  Taunton  Deane,  upon 
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trust,  «fter  the  death  of  the  surviTOc  of  himself  and 
wife,  to  whom  life  estates  were  given,  limited  to  sur- 
render to  the  use  of  the  children  of  the  marriage 
and  their  heirs,  and  in  default  of  issue  of  the  mar* 
liage  liring  at  the  death  of  such  surriTor,  then  to 
the  use  of  the  right  heirs  of  R  M,  according  to  the 
custom  of  the  manor.  The  only  child  of  the  mar- 
riage surrived  R  M,  but  died  oelbre  her  mother. 
According  to  the  oustom  of  the  manor,  R  M's  heir 
at  his  death  was  his  widow,  and  at  her  death  his 
youngest  sister: — such  youngest  sister  was  held  enti- 
tled under  the  ultimate  limitation.  Busk  ▼.  Loek*f 
3  C.  &  F.  721 ;  9  BliN.8. 1 ;  confirming  Lock9  ▼. 
Southwood,  1  M.  &  Cr.  411. 

By  a  settlement  in  contemplation  of  marriage^ 
made  at  the  Mauritius,  where  the  laws  of  France 
were  in  force,  drawn  up  in  the  French  language, 
and  executed  according  to  the  French  form,  it  was 
agreed,  that  there  should  be  no  community  of  goods 
between  the  husband  and  wife ;  and  it  was  stated  to 
be  the  intention  of  the  parties  to  marry  according  to 
the  laws  and  customs  of  England,  the  benefit  of  which 
they  reserved  to  themselves  the  right  to  claim.  The 
husband  then  acknowledged  the  receipt  of  4,000^ 
belonging  to  the  wife,  which  he  covenanted  to  in-< 
vest  for  her  benefit,  and  for  her  separate  use  during 
the  marriage,  either  in  land  or  in  the  French  funds, 
or  other  securities  which  the  wife  should  approve. 
The  4,000/.  was  never  paid  to  the  husband,  nor  did 
he  invest  such  a  sum  during  the  marrisge.  His 
domicile  was  in  England: — Held,  that  upon  his 
death  int^tate,  the  wife  waa  entitled  to  receive 
4^000i  out  of  his  estate,  and  also  a  distributive  share 
of  his  personal  estate  remaining  after  payment  of 
that  sum.  I^mg  v.  Lemgt  6  Law  J.  Rep.  (N.a.)  Ch. 
824;  8  Sim.  451. 

^  Previously  to  the  marriage  of  the  son  of  an  Eng- 
lishman wiUi  the  daughter  of  a  Scotchman,  pro- 
posals for  a  settlement  were  agreed  upon  between 
the  fathers  of  the  intended  husband  and  wife,  which 
proposals,  after  providing  for  all  the  purposes  usual 
in  settlements  of  that  description,  stipulated  that 
the  aettlement  ahould  contain  all  **  usual  and  ne- 
cessary clauses."  A  settlement  was  afterwards  exe-* 
euted  In  the  English  form,  all  the  parties  being  then 
in  England ;  aud  related  to  estates  of  the  husband's 
family  in  England,  Ireland,  and  Jamaica,  and  to 
the  money  portion  of  the  wife.  No  clause  was  intro- 
duced relating  to  any  claim  which  the  intended  wife 
might  have,  under  the  law  of  Scotland,  to  any  part 
of  her  father's  property.  The  wife  having  become 
entitled,  by  the  law  of  Scotland,  on  the  death  of  her 
father,  to  a  share  of  his  personal  estate,  by  way  of 
legitim,  the  Court  (discharging  an  order  of  the 
Court  below)  refused  an  injunction  to  prevent  the 
payment  of  the  vrife's  legitira,  which  injunction  was 
applied  for  on  the  ^und,  that  under  the  stipulation 
for  the  insertion  m  the  settlement  of  **  usual  and 
necessary  clauses,"  a  clause  to  bar  legitim  ought  to 
have  been  introduced.  Breadaibane  (Marquis)  v. 
Chandos  (Marquis),  7  Law  J.  Rep.  (n.s.)  Ch.  28 ;  2 
M.&Cr.7ll. 

Upon  the  construction  of  a  covenant  in  a  marriage 
settlenient,  whereby  the  lady's  personal  estate  was 
to  be  limited  in  the  events  which  happened,  in  trust 
for  her  next-of-kin,  by  force  of  the  statute  for  dis- 
tribution of  intestates'  estates,  in  case  she  had  died 


a  feme  sole  and  unmarried ;  her  aext-of-kin  (ezcfa^ 
Ing  the  husband)  were  held  entitled.  Gr^figp  v. 
Humpage,  8  Law  J.  Rep.  (if .8.)  Ch.  98  ;  1  Bea.  46. 

By  a  post-nuptial  settlement,  lands  were  limited 
to  the  use  of  the  husband  and  wife  anooeasiTely  fiac 
Ufe,  with  remainder  to  the  use  of  the  heir  female  of 
the  settlor,  by  his  then  wife  "  already  lawfiiny  bo- 

Sitten,  and  then  living,  or  which  might  be  bcgetteo 
ereafter ;"  and  in  de&ult  of  such  issue,  t»  the  use 
of  the  heir  male  of  the  settlor,  by  his  then  wife ;  and 
in  default  of  such  issue,  to  the  use  of  Uie  right  hens 
of  the  settlor  for  ever.  At  the  date  of  the  setde- 
ment,  the  settlor  had  several  dau^ters  and  no  aooa^ 
but  at  his  death  he  left  both  sons  and  daughters: — 
Held,  that  tiie  daughters  took  estates  in  Uie  setded 
property  as  purchasers,  but  that  they  took  estates 
for  life  only.  Chambers  v.  Tayior,  6  Law  J.  Hep. 
(N.8.)  Ch.  198 ;  2  M.  &  Cr.  376. 

Portions  for  younger  children  were  decs«ed  to  be 
raised  out  of  a  reversionary  term,  in  the  fifetime  of 
the  father. 

Quare — ^whether  "rents,  issues,  and  profits,*' 
mean  annual  profits  merely,  or  authorize  a  sale. 

In  the  construction  cSf  marriage  setdemenlai, 
courts  of  equity  wiU  decfine  to  act  upon  any  views 
of  the  expediency  or  inexpediency  of  their  pnrri- 
aions.  Smyth  v.  Foky,  7  Law  J.  Rep.  (n.b.)  Ex.  E%. 
34;  3Y.&C.142. 

(B)  Bt  thb  Coubt  of  Ckakcsiit. 

Though  the  husband  had  married  an  in&nt  ward 
of  court  in  contempt  of  the  Court,  a  settlement  wu 
made  of  her  estate  which  made  some  provxriea  fer 
him.    Baseley  v.  Baseky,  4  C.  &  F.  378,  n. 

Direction  by  deed,  after  the  decease  of  the  settkv, 
to  convey  and  settle  estates  in  such  manner  that  the 
same  shall,  so  far  as  ike  hw  wiU  permit^  be  strictly 
settled,  80  as  to  go  along  with  a  barony,  as  long  as 
the  person  possessed  of  the  dignity  shall  be  a  lineal 
descendant  of  the  settlor,  and  be  held  and  enjo3rcd 
by  the  person  for  the  time  being  possessed  of  the 
dignity  and  being  such  lineal  descendant,  so  that 
during  every  suspension  or  abeyance  of  the  dignity, 
within  the  limits  prescribed  by  law  for  strict  settle- 
ments, the  renta  and  profito  of  the  estate  diall  be 
equally  divided  amongst  the  co-heirs  per  sHrpts  of 
the  person  or  persons  respectively,  by  reason  of 
whose  death  or  deaths  without  issue  male,  the  sus- 
pension or  abeyance  shall  be  for  the  time  being 
occasioned : — Held,  that  the  Court  would  endeavour 
to  give  efiect  to  this  direction,  and,  for  that  purpose^ 
refer  it  to  the  Master  to  approve  of  a  proper  settle- 
ment in  conformity  with  it.  Bmaks  v.  Le  Despeneer, 
9  Law  J.  Rep.  (k.s.)  Ch.  185. 

(C)  Altbrino  and  Revo&hiko. 

A  proposed  settlement  of  a  ward's  estate  approved 
of  by  the  Master  but  not  executed,  cannot  be  varied 
with  reference  to  subsequent  eventa  after  having 
been  acted  upon  by  the  Court  by  several  orders. 
Hodgens  v.  Hedgens,  4  C.  8(  F.  823 ;  11  Bli  N.8. 62. 

It  appearing  from  written  proposals  before  the 
marriage  and  Uie  evidence  of  the  solicitDr  engaged, 
that  certain  estates  which  passed  by  the  general  words 
in  the  settlement,  were  not  intended  to  be  settled, 
the  Court  rectified  the  settlement   Ejstter  {Marqms) 
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T.  BuUr  (^((ireMmeM),  7  Law  J.  Rep.  (n.8.)  Ck 
240;  3M.&Cr.  821. 

Tbe  Court  will  not  integriere  to  lefiinn  s  settle- 
mei^  founded  upon  prior  articles,  except  it  is  clearly 
ahewn  that  the  settlement  did  not  carry  the  inten- 
tion of  the  parties  into  effect  The  consiructiaii 
which  the  settlement  has  put  upon  ambiguous  words 
f»und  in  the  articles,  is  condusiTe.  BreadaHume 
{Marquii)  t.  Chandos  (Marfuu),  7  Law  J.  Rep.  (».a.) 
Ch.28!  2M.&Cr.711. 

By  marriage  articles  it  was  agreed,  that  certaiB 
estates  of  the  intended  husband,  situate  in  Ireland, 
should  be  settled  on  himself  for  life,  with  remainder 
to  his  first  and  other  sons  in  taiL  It  being  proved 
by  evidence  that  the  intention  of  the  parties  was,  that 
the  estates  should  be  settled  on  the  sons  in  taU  nudtf 
limitations  to  that  effect  were  allowed  to  be  intro- 
duced into  the  settlement  after  the  marriage  had 
taken  place. 

The  articles  provided  that  the  settlement  should 
contain  "all  Uie  usual  provisions  of  settlements 
made  in  England" : — Held,  that  powers  of  leasing 
were  proper  to  be  Inserted,  and  also  powers  of  sale 
and  exchange,  (allowing  lands  in  Ireland,  England, 
or  Wales,  to  be  substituted  for  the  settled  estates  in 
Ireland,)  but  not  a  power  for  the  husband  to  join- 
ture a  future  wife,  or  charge  portions  for  children  of 
any  other  marriage. 

Held,  also,  that  the  insertion  of  the  last-men- 
tioned powers  was  not  authorised  by  a  stipulation 
in  the  articles,  that  it  should  be  lawful  for  the  hua- 
band  and  wife  "  to  alter  and  vary  the  provisions 
and  terms  contained  in  the  articles,  in  such  manner 
as  to  them  should  seem  fit,  previously  to  the  said 
intended  settlement  thereby  contracted  to  be  made 
and  charged  upon  the  Irish  eatates."  Bettflord 
(Duke)  V.  Jberccm  (MarquU),  5  Law  J.  Rep.  (n.s.) 
Ch.2d0;  lM.&Cr.812. 

By  a  marriage  settlement,  the  father  of  the  intend- 
ed wife  covenanted  with  the  intended  husband  to 
pay  to  him,  his  executors,  administrators,  and  assigns, 
during  the  life  of  the  father,  an  annuity  of  2002. 
The  husband  died  insolvent;  and  his  assignees 
claimed  the  annuity.  The  Court,  being  satisfied  that 
it  was  the  intention  of  the  parties,  that  it  should  be 
paid  as  a  provision  for  the  wife  and  her  children, 
ordered  the  settlement  to  be  amended,  and  decreed 
that  the  assignees  of  the  husband  had  no  claim  te 
any  part  of  it  Pearee  v.  Vtrbeke,  9  Law  J.  Rep.  (n.s.) 
Ch,203;  2Bea.d38. 


SEWERS. 


[See  Rate,  Borough  Rate.] 

Under  the  statute  23  Hen«  8,  c.  5,  and  a  com- 
mission of  sewers  framed  according  to  it,  an  amerce- 
ment, imposed  in  gross,  upon  a  township,  liable  by 
custom  to  repair  a  jetty,  is  good.  Ramsey  v.  Nomabell, 
9  Law  J.  Rep.  (m.s.)  aB.  188 ;  11  Ad.  &  £.  388 ;  8 
P.  &  D.  258. 

In  an  action  against  the  defendant,  clerk  to  Com- 
missioners of  Sewers  of  the  city  of  London,  for 
executing  a  work  so  as  to  injure  an  ancient  messuage 
of  the  plaintiff,  it  was  found  amongst  other  things, 
by  an  arbitrator  to  whom  the  matter  was  referred, 
that  the  Commissioners  of  Sewers,  (the  defendants, 
through  their  clerk,)  executed  a  certain  work  neces- 


sary to  be  done,  hondJUU,  and  in  the  discharge  of 
their  duty  as  such  commissionera.  It  was  also  found, 
that  there  were  two  modes  by  which  the  work  could 
be  executed,  and  that  danger  was  likely  to  accrue 
to  theadjoining  buildings  f^m  eitheri  but  that  there 
was  in  some  degree  a  greater  probability  of  such 
danger  from  the  mode  adopted  by  the  commisdoners, 
than  by  the  other.  The  woik,  it  was  also  found,  wai 
done  with  a  proper  degree  of  care,  skill,  and  caution  :— 
}ieid,{dubitante  Oaselee,  J.,)  that  upon  such  award, 
the  verdict  should  be  entered  for  the  defendant,  in- 
asmuch as  the  conmiisaioners  were  foimd  to  have 
acted  honestly  and  band  fide  in  the  discharge  of  theif 
duty,  and  it  was  not  necessary  for  them  to  exercise 
the  greatest  possible  degree  of  eare  and  caution. 
Grooen^  CompamyY.  Doume  or  Dormef  6  Law  J.  Rep. 
(k.8.)  C.P.  807 ;  8  Bing.  N.C.  84 ;  8  Sc  S56, 

Two  presentments  b^ore  C  onomisaioners  of  Sewers, 
the  one  as  to  J  Wall,  and  the  other  as  to  P  Wall, 
were  removed  by  certiorwiy  and  on  issues  joined  were 
to  be  tried  on  the  Niai  Prina  side  of  the  assises. 
The  defendant  entered  his  two  records :  J  Wall  first 
in  the  cause  list,  and  P  Wall  second  in  the  cause 
list  After  that  the  prosecutor  entered  his  two  re- 
cords, P  Wall  third  in  the  list,  and  J  Wall  fourth: 
Held,  that  the  prosecutor  had  not  tiie  right  of  having 
the  cases  tried  on  his  records,  and  that  they  should 
be  tried  in  the  order  in  whidi  they  were  entered. 
Re*  v.  Leigh,  7  C.  &  P.  818.  [Bolland] 


SHARES. 


A  canal  was  made  imder  the  authority  of  an  act 
of  parliament;  the  lands  for  that  purpose  were  pur- 
chased and  vested  in  a  corporation,  but  the  shares 
therein  were  to  be  deemed  to  be  personal  estate,  and 
transmissible  as  such,  and  were  to  be  conveyed  by 
bargain  and  sale: — Held,  that  the  shares  did  not 
bear  the  character  of  real^,  so  as  to  make  a  bequest 
of  them  specific.  Robinson  v.  Addison,  9  Law  J.  Rep. 
(M.8.)Ch.369;  2  Bea.  616. 

Stmbk,  shares  in  a  commercial  company,  possess- 
ing lands  in  a  foreign  country,  are  not  real  property, 
80  as  to  attach  to  them  the  incidents  of  the  law  of 
the  country  in  which  the  property  is  situated.  JSc 
parte  Richardson,  8  Law  J.  Rep.  (n.s.)  Bankr.  27 ; 
M.  &  Ch.  48 ;  8  Dea.  496. 
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(B) 


[See  Abeest — Attachmbnt — Bahkrttpt — 1»- 

TERPLSADBR.] 

(A)  Rights  and  Privileges. 

(a)  Oenerally. 

(b)  Pees  and  Poundage, 
Duties  and  Liabilities. 
fa)  Generally, 

b)  Arrest, 

(c)  Bringing  in  the  Body, 

(d)  Escape, 

(e)  Executions. 

(f)  Rule  to  return. 

(g)  Return  of  Writs, 
(h)  Action  for  False  Return, 
(t)  Extortion, 
(k)  Setting  aside  Attachments. 
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sheriff: 


(A)  R1GHT8  Am)  Privileges. 

(a)  Generally. 

A  claim  made  by  a  secret  partner  to  gfooda  taken 
in  execution,  alleging  that  they  are  partnership 
property,  and  that  on  the  balance  of  accounts,  the 
partner  against  whom  the  writ  has  issued  is  indebted 
to  the  co-partnership,  entitles  the  sheriff  to  relief 
under  the  Interpleader  Act,  if  the  fact  that  the 
claimant  is  a  partner  be  disputed  by  the  execution 
creditor. 

And  where  the  execution  creditor  refuses  either 
to  admit,  or  deny  the  alleged  partnership,  the  Court 
will  enlarge  the  time  for  Uie  sheriff's  return  to  the 
writ,  until  he  is  indemnified. 

Before  the  sheriff  applies  to  the  Court  for  relief 
under  the  act,  he  ought  to  communicate  the  claim  to 
the  execution  creditor,  for  the  Court  will  require 
such  a  communication  to  have  been  made,  in  order 
to  be  satisfied  that  there  are  adverse  claims.  Hoimes 
V.  Mentze,  5  Law  J.  Rep.  (ir.B.)  K.D.  62;  4  Ad.  &  £. 
127 ;  5  N.  &  M.  563 ;  4  Dowl.  P.C.  300. 

(&)  Feet  and  Poundage. 

The  fees  payable  to  sheri£b  upon  the  execution  of 
civil  processi  regulated  by  IrVict  c.  55 ;  15  Law  J. 
Stat  121. 

The  feea  which  a  sheriff  is  entitled  to  take  under 
the  29  £llz.  c.  4,  are  not  interfered  with  by  the  table 
of  fees  allowed  under  7  Will.  4.  &  1  Vict  c.  55.  Davies 
V.  Griffith,  8  Law  J.  Rep.  (n.s.)  Exch.  70 ;  4  M.&  W. 
877;  7  Dowl.  P.C.  204. 

Where  after  the  receipt  of  b.  fieri  facitu  by  the 
sherifl^  but  before  levy,  the  sum  claimed  by  the  writ 
is  paid  to  him,  he  is  not  entitled  to  poundage.  Colet 
or  CoUe  v.  CoaUe,  9  Law  J.  Rep.  (n.8.)  Q.B.  232 ; 
llAd.&£.826;  SP.&D.5]L 

(B)  Duties  and  Liabilities. 

(a)  Generally, 

Mode  of  putting  an  end  to  sherifi^s  liability  before 
return  of  attachment,  where  he  had  taken  parties  for 
contempt  for  non-payment  of  money,  and  had  let 
them  go  on  bail.  Attorney  General  v.  Mills,  C.P.C. 
261. 

Where  the  execution  creditor  did  not  appear,  and 
it  was  doubtful  whether  the  sheriff,  who  had  acted 
under  his  express  direction,  had  not  misconducted 
himself  subsequent  to  the  seizure,  the  Court  ordered 
the  former  to  be  barred  as  against  the  claimant,  and 
the  property  to  be  restored  to  the  latter,  and  per- 
mitted him  to  sue  the  sheriff  in  an  issue  to  try 
whether  any  damage  had  been  caused  by  his  mis- 
conduct subsequent  to  the  seizure,  the  execution 
creditor  remaining  liable  for  the  seizure.  Lewis  v. 
Jones,  6  Law  J.  Rep.  (n.s.)  Exch.  51;  2  M.  &  W.  203. 

Where  the  sheriff,  eight  days  after  arrest,  is  called 
upon  by  a  Judge's  order  to  put  in  and  perfect  bail, 
he  is  bound  to  justify,  at  all  events ;  such  a  case 
not  being  within  the  rules  of  Trinity  term,  1  Will.  4, 
r.  4.  Rex  v.  Middlesex  {Sheriff),  8  Law  J.  Rep.  (n.s.) 
Exch.  71;  4  M.  &  W.  529  ;  s.  c.  Regina  v.  Middlesex 
(Sheriff),  7  Dowl.  P.C.  82. 

The  sheriff  had  returned  to  a  writ  of  t;e}tr2f7toni  ex- 
ponas, that  he  had  caused  the  goods  to  be  sold,  and 
had  thp  money  to  render.  The  sheriff  having  been 
summoned  to  shew  cause  why  he  should  not  pi^y 


over  the  money,  PattMon,  J.  refmied  to  make  th* 
order  upon  him  at  chambers. 

The  writ  was  returned  on  the  19th  of  December. 
On  the  first  day  of  the  following  term,  January  11, 
a  rule  was  obtained,  calling  on  the  aheziff  to  shev 
cause  why  he  should  not  pay  the  money  to  tiie  plain- 
tiff or  his  attorney.  He  shewed,  by  way  of  cansei 
agunst  the  application,  first,  that  on  the  Idth  of 
January  be  had  been  served  with  the  eopy  of  m 
order  of  the  Insolvent  Debtors  Court  (made  under 
1  &  2  Vict  c.  110,  8.  89),  requiring  him  to  shew 
cause  why  the  money  should  not  be  paid  to  the  pn- 
visional  assignee  of  the  estate  of  the  plauiti^  wIm 
was  an  insolvent:  secondly,  that  certain  lesolutiooi 
were  passed  on  the  2l8t  of  January  by  the  Hooae 
of  Commons,  to  the  efiect  that  the  money  had  been 
levied  in  contempt  of  the  privileges  of  the  Home; 
that  the  sheriff  be  ordered  to  refund  it  to  the  defin- 
dants ;  and  that  the  sheriil^  having  been  guilty  of  s 
contempt  and  breach  of  privilege,  be  committed  to 
the  custody  of  the  serjeant-at-arms : — Held,  that 
neither  cause  was  sufficient,  and  the  rule  was  nisde 
absolute. 

A  rule  having  been  subsequently  obtained  for  an 
attechment  against  the  sheriiS^  for  not  paying  over 
the  debt  and  costs,  pursuant  to  the  above  rule  snd 
the  Master's  aUocatur: — Held,  that  nather  tlie 
order  of  the  Insolvent  Debtors  Court,  nor  the  reso- 
lutions of  the  House  of  Commons,  as  stated  above, 
were  sufficient  causes  to  prevent  the  rule  from  being 
made  absolute.  Stoekdale  v.  Hansard,  9  Law  J.  Rep. 
(N.8.)  as.  75 ;  8  P.  &  D.  830 ;  8  DowL  P.C.  522. 

Where,  after  notice  to  the  warden  of  Dover  Castl^ 
that  he  was  in  contempt  for  not  bringing  in  the  body, 
the  plaintiff's  attorney  opposed  the  justificatiaa  of 
defendant's  bail  above,  under  protest  of  inegnlaritjr, 
and  afterwards  received  the  principal  sum  and  costs 
from  the  warden  upon  threatening  him  with  sa 
attachment: — Held,  that  opposing  the  bail  was  no 
waiver  of  the  warden's  contempt,  and  that  the  plain- 
tiff's attorney  was  afterwards  in  a  condition  to  move 
for  an  attachment  against  him.  Smiih  v.  Andremt 
6  Law  J.  Rep.  (n.8.)  Exch.  128 ;  2  M.  &  W.  536 ;  5 
Dowl.  P.C.  607. 

If  in  an  action  against  the  sheriff  for  taking  the 
plaintiff's  goods  on  a /./a.  against  a  third  person, 
the  sheriff  fail  on  &e  trial,  and  the  execntJoB 
creditor  then  employ  an  attorney  to  apply  for  a  new 
trial,  and  on  obtaining  a  rule  for  a  new  trial,  to  act 
as  attorney  on  the  second  trial,  the  attorney  viay 
recover  his  bill  against  the  execution  amtoi^ 
although  there  is  no  memorandum  in  writing,  as  die 
execution  creditor  is  the  person  primarily  liable  to 
him ;  but  if  the  attorney  had  in  the  first  instance 
been  employed  by  the  sherifi^  it  would  be  otherwise. 
JSropiv.jfirar/,8C.&P.230.  [Demnan] 

A  mere  request  that  a  particular  officer  may  be 
employed  in  the  execution  of  process,  does  notcon- 
stitute  that  officer  a  special  bailiff  of  the  party* 
Corbet  v.  Brown,  6  DowL  P.C.  794. 

A  declaration  in  case  against  the  sheriff  stated  a 
delivery  to  him  of  a  writ  of  jS./a.,  issued  upon  a  judg- 
ment recovered  against  one  R  W,  indorsed  to  levy, 
&c. ;  that  he  seized  the  goods  of  R  W,  within  bis 
bailiwick,  and  remained  in  possession  of  diem  for  a 
long  time,  during  which  he  might  and  ought  to  have 
sold,  yet  diat  he  neglected  the  execution  of  bis  office, 
and  forbore  to  sell ;  and  afterwards  falsely  returned 
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that  the  goods  remained  in  his  posseaaion  for  want 
of  buyers.  Pleas,  first,  that  the  defendant  did  not 
take  in  execution  any  goods  of  R  W ;  or  remain  in 
possession,  by  virtue  of  the  said  writ  for  the  said 
space  of  time,  or  any  part  thereof.  Second,  that 
the  defendant  could  not,  nor  might,  nor  ought 
to  have  sold  the  said  goods,  or  any  of  them, 
under  or  by  virtue  of  the  said  writ,  or  to  have 
raised  thereout  the  monies  indorsed  to  be  levied, 
within  the  tpaee  of  titne  in  the  declaraiion  nuntioned. 
Third,  that  R  W  became  a  banlcmpt;  and  that 
within  two  months  after  the  issuing  of  the  writ  in 
the  declaration  mentioned,  and  the  delivery  thereof 
to  the  defendant,  and  of  the  seizure  of  the  goods, 
and  before  the  passing  of  the  S  Vict,  and  before  the 
defendant  could  or  ought  to  have  sold  the  said 
goods,  a  fiat  issued,  and  the  said  R  Wwas  declared 
a  bankrupt ;  that  before  the  commencement  of  the 
action,  an  official  assignee  was  appointed,  in  whom 
the  said  goods  so  taken  in  execution  became  and 
were  vested;  concluding  with  a  verification:  — 
Held,  that  the  pleas  were  bad ;  the  first,  for  dupli- 
city; the  second,  as  amounting  to  the  general  issue; 
the  third,  as  being  an  argumentative  denial  of  the 
seizure  of  the  goods  of  R  W. 

SemhU — that  the  declaration  was  not  for  a  false 
return,  but  for  not  selling  in  due  time.  Rowe  v.  Amee^ 
9  Law  J.  Rep.  (n.8.)  Exch.  260  ;  6  M.  &  W.  747 ;  8 
DowL  P.C.  750. 

In  an  action  ag^ainst  the  sherifif  for  taking  the 
plaintififs  goods;  to  connect  the  sheriff  inth  the 
aliair,  it  was  proved  by  the  officer,  that  he  took  the 
goods  under  a  warrant,  which  he  produced,  and 
which  he  stated  he  received  from  Messrs.  A  &:  Co.,  by 
the  London  agents  of  the  sheriff  It  was  also  proved 
by  the  under-sheriff  that  Messrs.  A  ft  Co.  were  the 
London  agents  of  the  sheriff: — Held  sufficient 
Shepherd  v.  Whehle,  8  C.  &  P.  534.  [  Abinger] 

The  Court  will  not  interfere  to  restrain  a  sheriff 
from  selling  goods,  seized  by  him  under  a  fi*  /a., 
on  an  offer  of  indemnity  by  a  third  person  claiming 
the  goods.    Harriaon  v.  Fortter,  4  Dowl.  P.C.  558. 

To  an  action  on  an  indemnity  bond,  given  to  a 
sheriff  by  an  execution  creditor,  the  latter  pleaded 
that  it  was  obtained  by  the  fraud  of  the  plainti£^  in 
collusion  with  others,  and  proved  that  the  sheriff's 
officer,  though  not  the  sheriff  personally,  had  been 
guilty  of  fraud.  Raphael  v.  Chodmany  7  Law  J.  Rep. 
(N.S.)  aB.  220 ;  8  Ad.  &  £.  565 ;  8  N.  &  P.  547. 

Where  a  sheriff  does  not  sell  goods  seized  by  him 
under  a  tetUfL.fa.  before  he  leaves  the  office,  and  the 
new  sheriff  distrains  him  that  he  sell  the  goods 
seized, — on  a  motion  afterwards  to  increase  issues, 
the  Court  will  allow  him  to  be  distrained  for  the 
amount  of  the  debt  directed  to  be  levied,  and  a 
further  sum  to  cover  the  plaintifif  s  costs  consequent 
on  the  delay,  as  well  as  those  of  the  application. 
The  rule  for  this  purpose  is  absolute  in  the  first 
instance.    NowellY.  Underwood,  5  DowL  P.C.  229. 

(b)  Arrest, 

The  sheriff  is  bound  to  arrest  a  defendant  as  soon 
as  he  can  after  the  delivery  of  the  writ  of  capiat  to 
him,  and  to  make  his  return  within  a  reasonable  time. 

Quare — whether  he  is  liable  to  an  action  for  neg- 
ligence, in  not  arresting  when  he  has  an  opportu- 
nity, at  the  suit  of  the  plaintiff,  without  proof  of 
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actual  damage.  Brown  v.  JarvU,  5  Law  J.  Rep. 
(N.S.)  Exch.  271 ;  1 M.  &  W.  704 ;  1  T.  &  G.  1033 ; 
5  DowL  P.C.  281. 

Though  a  sheriff  may  be  justified  in  arresting  a 
party  against  whom  a  writ  has  issued  by  a  wrong 
name,  where  the  party  has  misrepresented  his  real 
name,  he  is  not  bound  to  detain  him  in  custody 
after  he  has  learnt  the  right  name,  and  is  not  there- 
fore liable  to  any  action  at  the  suit  of  the  plaintiff 
who  issued  the  writ,  for  letting  the  party  go  at 
large.  BrunskUl  v.  Robertson,  9  Law  J.  Rep.  (n.8.) 
aB.55;  9Ad.&£.840;  2P.&D.269. 

The  assistant  of  a  sherifif  s  officer,  acting  in  con- 
junction with  his  principal,  who  had  the  warrant, 
arrested  the  defendant  in  an  action,  and  gave  him, 
on  a  false  charge,  into  the  custody  of  a  police  officer, 
who  took  him  to  the  police  station,  and  detained 
him  on  the  charge  which  had  been  given.  The 
assistant  retunied  to  his  principal,  told  him  what 
had  occurred,  and  where  tiie  ddendant  was  to  be 
found,  upon  which  the  bailiff  repaired  to  tiie  station- 
house,  executed  his  warrant,  and  conveyed  the 
party  to  the  sherifif s  prison: — Held,  that  such 
caption  by  tiie  bailiff  was  illegal,  as  the  original 
removal  of  the  party  to  the  station-house  was  illegal, 
it  being,  in  his  Imowledge,  made  upon  a  charge 
which  was  false.  ConsequenUy,  that  the  shenff 
was  liable  in  damages  to  the  party  arrested,  and  the 
bailiff's  surety  liable  over  to  the  sheriff  Humphrey 
V.  MUehell,  5  Law  J.  Rep.  (sr.s.)  C.P.  186 ;  2  Bing. 
N.C.619;  3Sc.44. 

A  plaintiff  sent  a  writ  of  capias  to  the  under- 
sheriff  inclosed  in  a  letter,  wherein  he  requested 
that  warrants  might  be  granted  to  particular  officers, 
whom  he  named,  and  to  one  of  whom  he  said  he 
would  write  in  a  day  or  two.  One  of  the  officers 
afterwards  arrested  the  defendant  on  a  writ,  at  the 
suit  of  another  party,  and  let  him  go  at  large,  on 
his  finding  bail  to  tiiat  action  :^Held,  that  under 
these  circumstances,  the  plaintiffhad  made-the  offi- 
cers his  special  bailiffii,  and  that  the  sheriff  was  not 
answerable  for  the  neglect  of  the  officer  to  detain 
the  party  on  the  plaintifTs  writ  Ford  v.  Leehe,  6 
Law  J.  Rep.  (n.8.)  K.B.  150 ;  6  Ad.  &  E.  699 ;  1  N. 
&  P.  737. 

Case,  by  a  party  who  has  sued  out  an  attachment, 
for  having  arrested  the  person,  against  whom  the 
attachment  was  issued,  at  a  time  when  he  was  pri- 
vileged from  arrest,  in  consequence  of  which,  after 
the  return  of  the  writ,  he  obtained  his  discharge 
from  the  custody  of  the  sheriff: — ^Held,  that  it  must 
be  stated  in  the  declaration  what  were  the  circum- 
stances under  which  the  supposed  privilege  existed, 
that  the  Court  may  judge  whether  privilege  or  not. 

The  objection  was  taken  on  demurrer  to  the  de- 
claration, though  not  assigned  for  cause. 

Qiuere — whether  in  such  a  case  an  action  will  lie. 
Lloyd  V.  Wood,  5  Law  J.  Rep.  (i7.8.)  K.B.  200;  5 
Ad.  &  E.  228 :  6  N.  &  M.  822. 

A  party  privileged  from  arrest,  having  been  taken 
upon  a  CO.  «a.  by  the  sheriff  of  6,  paid  the  money 
to  the  sheriff,  and  then  obtained  a  Judge's  order  to 
have  it  refunded.  The  town  agent  being  about  to 
reftind  the  money,  the  sheriff  of  M  claimed  it  under 
h  ft,  fa.  which  had  been  lodged  with  him : — Held, 
that  the  sheriff  of  M.  had  no  right  to  take  the 
money.  Masters  v.  Stanley,  9  Law  J.  Rep.  (n.s.) 
Exch.  145  ;  8  DowL  P.C.  169. 
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Case   against  a  sheriff,  before  the  1  ft  2  Vict 
c.  110.    The  declaration  alleged,  that  a  writ  of 
ctgdas.ad  respondendum  was  delivered  to  the  sheriff 
to  be  executed  against  R  T,  and  that  the  sheriff  did 
not  arrest  in  a  reasonable  time,  and  that  R  T  did 
not  cause  bail  to  be  put  in,  whereby  the  plaintiff 
was  injured,  and  likely  to  lose  his  debt: — Held, 
that  the  action  was  not  maintainable,  no  actual 
damage  being  shewn  in  the  declaration ;  and  be- 
cause the  sheriff  might,  consistently  with  its  aver- 
ments, after  a  reasonable  time  had  elapsed,  and  after 
his  negligence,  have  arrested  the  original  defendant, 
and  the  plaintiff  might  have  been  able  to  prosecute 
his  action  quite  as  speedily  as  if  the  sheriff  had 
arrested  on  the  first  opportu^ty. 

Setnble — that  it  was  necessary  to  aver  that  the 
writ  was  returnable,  and  some  default  made  when 
it  was  returnable. 

The  declaration  ought  to  have  shewn,  that  eight 
days  had  elapsed  without  bail  having  been  put  in 
before  the  commencement  of  the  writ :  but  quarB, 
whether  the  statement  was  not  sufficient  on  general 
demurrer.  BandeU  v.  Wheble,  9  Law  J.  Rep.  (n.s.) 
aB.264;  10Ad.&£.719;  2P.&D.602. 

In  debt  for  a  penalty  against  the  sheriff,  for  tak- 
ing the  plainti^  who  had  been  arrested  by  the 
defendant,  to  a  public  drinking  house,  without  the 
plaintiff's  consent;  the  plea  traversed  the  taking 
the  plaintiff  to  the  drinking  house  without  his  con- 
sent Evidence  was  given  at  the  trial,  that  the 
same  officer  of  the  defendant  who  arrested  the  plain- 
tiff also  took  him  to  the  drinking  house,  against  his 
consent : — Held,  that  as  the  plea  admitted  the  offi- 
cer who  arrested  was  the  defendant's  agent,  and  the 
evidence  shewed  that  the  same  officer  took  the  plain- 
tiff to  the  drinking  house,  it  was  not  necessaiy  to 
produce  the  warrant  to  make  the  defendant  liable. 
Barsham  v.  Bullocky  10  Ad.  &  £.  23 ;  2  P.  ft  D.  241. 

In  an  action  against  the  sheriff,  for  a  penalty 
under  the  statute  32  Geo.  2,  c  28,  ss.  12  and  1,  for 
taking  the  plaintifi^  when  arrested,  within  twenty- 
four  hours,  to  prison,  she  not  having  refused  to 
be  carried  to  a  safe  and  convenient  dwelling-house 
of  her  own  nomination,  defendant  pleaded,  that  he  in- 
formed plaintiff  that  she  nught  be  carried  to  a  safe, 
&c. ;  that  plaintiff  thereupon  consented  to  be  car- 
ried to  the  dwelling-house  of  L;  that  defendant 
carried  her  thither  accordingly,  and  offered  to  per- 
mit her  to  remain  there  for  the  rest  of  the  twenty- 
four  hours,  but  the  plaintiff  then  requested  to  be 
taken  to  prison : — Held,  on  motion  for  judgment, 
Hon  obstante  veredicto^  a  good  plea,  the  circumstances 
being  equivalent  to  a  refusal. — Held,  also,  issue 
being  joined  on  the  allegation  of  the  consent  to  go 
to  L's  house,  that  the  consent  to  be  proved  was  not 
such  consent  as  a  person  would  give  who  had  the 
option  of  being  at  large;  but  that  the  question  was, 
whether  plaintiff  consented  to  go  to  the  particular 
house,  as  a  person  would  consent,  who  was  obliged 
to  be  in  confinement  somewhere. — Held,  also,  Uiat 
the  fact  of  the  sheriff  suggesting  L's  house,  did  not 
prevent  the  consent  from  being  free,  within  the 
meaning  of  the  issue. 

The  sheriff  is  entitled  to  exercise  a  reasonable  dis- 
cretion in  determining  whether  a  house,  nominated 
by  a  prisoner  under  arrest,  as  a  safe  and  convenient 
dwelling-house,  be  a  safe  house  for  the  custody  of 
the  prisoner. 


If  a  prisoner  request  to  be  taken  to  a  home  for  the 
purpose  only  of  consultiiig  a  person  there^  that  is 
not  a  nomination  of  a  house  within  the  statute.  Aft 
V.  Humpheryt  4  Ad.  ft  K  969. 

Where  a  person  is  in  custody  of  the  sker^tm  % 
criminal  charge,  it  is  not  neceasaij  to  obtain  am. 
order  of  the  Court  for  the  sheriff  to  detain  hira  ia 
a  civil  suit     QrtdMger  v.  Moer^t  6  I>owL  P.C.  4iS6l 

(c)  Bringimg  m  the  Boiy» 

Bail  were  excepted  to  on  the  11th,  when  a  decla- 
ration was  delivered  d»  bene  esse.  On  the  13th, 
notice  of  justification  was  delivered  for  the  IGiii, 
when  further  time  was  given  for  justi^ring  hail  untfl 
the  21st,  on  payment  of  costs,  which  were  not  paid« 
but  on  Uie  20Ui  the  defendant  was  rendered.  Ob 
the  2l8t,  a  rule  nut  for  an  attachment  against  the 
sherifi^  for  not  bringing  in  the  body,  was  obtained, 
against  which,  cause  was  shewn  on  the  28th.  It  was 
a  town  cause,  and  the  last  sittings  were  on  the  28th: 
— Held,  that  the  attachment  was  regular,  and  that 
the  plaintiff  had  lost  a  trial;  consequently^  it  was 
ordered  to  stand  as  a  security.  Casley  v.  Bhms,  6 
Law  J.  Rep.  (v.s.)  £xch.  80 ;  2  M.  &  W.  285. 

A  sheriff  attached  for  not  bringing  in  the  body, 
*  moved  to  have  the  attachment  set  aside  on  an  affi- 
davit stating  as  to  the  sheriff^  s  interest  in  the  motian, 
that  it  was  made  "  on  his  behalf,  at  his  expense,  and 
for  his  protection,  without  collusion  with  the  plain- 
tiff or  defendant,  or  any  otiier  person  or  persons 
whomsoever : — Held,  not  a  sufficient  affidavit  within 
Reg.  Gen.  K.B.  Michaelmas  term,  69  Geo.  3^ 

And  the  Court  discharged  the  rule  for  this  defect, 
though  the  application  was  made  after  the  statute 
1  &  2  Vict  c.  1 1 0,  came  into  operation ;  the  contempt 
having  taken  place  before  that  time.  Begksa  r.  Mid' 
<tteMr(5A«rfJ),8Ad.&£.938;  8P.&D.]2a 

(d)  Escape. 

Where  an  arrest  is  illegally  madcby  the  direetiaa 
and  under  the  inspection  of  the  plaintiff^  s  attorney 
or  agent,  and  the  prisoner  afterwards  makes  his  es- 
cape, the  sheriff  is  not  liable  in  an  action  for  such 
escape,  although  it  be  not  actually  decided  that  the 
officer  making  the  arrest  is  the  plaintiff^s  special 
bailiff 

The  plaintiff's  attorney  or  agent  took  an  officer 
to  the  imder-sherifiPs  office,  to  whom  he  directed 
the  warrant  to  be  given ;  he  then  procured  the  co- 
operation of  the  officer's  ordinary  assistant,  and  took 
him  and  the  officer  with  a  warrant  in  a  carriage  to 
the  place  where  the  arrest  was  made  under  his  super- 
intendence. Quare — whether  this  conduct  on  the  part 
of  the  attorney  or  agent,  constituted  the  officer  a 
special  bailiff  to  the  plaintiff  Sembie — that  it  did. 
Doe  V.  Try,  8  Law  J.  Rep.  (n.8.)  C.P.  S46 ;  S  Bing. 
N.C.67S;  7SC.704;  7  Dowl.  P.C.  686. 

A  writ  having  been  directed  to  the  sheriff  of  York- 
shire to  arrest  certain  debtors,  he  sent  to  the  chief 
bailiff  of  a  liberty  a  document,  in  the  following 
form— "Yorkshire,  to  wit:  N  E  Y,  Esq.,  sheriff  of 
the  county  aforesaid,  to  the  keeper  of  the  gaol  of  the 
said  county,  and  also  to  the  chief  bailiff  of  the  liberty 
of  Pickering  Lythe,  and  his  deputies,  Job  Doe,  my 
bailiff,  greeting.  By  virtue  of  a  writ  of  our  sove- 
reign lord  the  King,  to  me  directed,  I  command 
you,  and  every  of  you,  jointiy  and  severaUy,  that 
you  take,  or  one  of  you  take,  W  T,  and  W  T  the 
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younger,  if  tfaey  shall  be  found  in  my  bailiwick,  and 
them  safely  keep,  so  that  I  may  have  their  bodies 
before  our  sovereign  lord  the  King  at  Westminsteri 
immediately  after  the  execution  thereof,  to  satisfy 
D  J,"  &c.  The  rest  of  this  document  was  in  the 
form  of  an  ordinary  sheriff's  warrant  An  action 
for  an  escape  having  been  brought  against  the  chief 
bailiff  of  the  liberty  for  taking  the  prisoners  out  of 
his  liberty,  and  lodging  them  in  the  county  gaol,—- 
Held,  that  the  above  aocnment  was  not  to  be  con- 
sidered a  mandate  to  the  chief  bailiff  of  the  liberty, 
but  an  informal  sheriffs  warrant 

To  an  action  against  the  chief  bailiff  of  a  liberty 
for  an  escape,  the  defendant  pleaded,  by  way  of 
estoppel,  that  the  plaintiff  ought  not  to  be  admitted 
to  plead  in  his  declaration,  tluitby  virtue  of  the  writ 
and  mandate  in  the  declaration  mentioned,  the  drfen^ 
dant,  as  chief  bailiff  of  the  liberty  of  P  L,  took  and 
arrested  W  T,  and  W  T  the  younger,  and  by  virtue 
of  the  said  writ  and  mandate  had  kept  them  in  his 
custody  in  execution  at  the  suit  of  the  plaintil^  be- 
cause, after  the  commencement  of  the  suit,  and 
before  the  day  of  pleading  the  plea,  at  the  return  of 
the  writ,  the  sheriff  returned,  that  by  virtue  of  the 
writ  he  (the  sheriff)  had  arrested  the  said  W  T,  and 
W  T  the  younger,  as  appeared  by  the  record  of  the 
writ  and  the  return ;  wherefore  the  defendant  prayed 
judgment  if  the  plaintiff  ought  to  be  admitted  or 
received  against  the  said  record  to  plead  the  said 
declaration,  or  so  much  thereof  as  alleged  that  Uu  ' 
defendant,  as  chief  bailiff  of  P  L,  arrested  the  said 
debtors : — Held,  on  demurrer  to  the  above  plea,  that 
the  plaintiff  was  not  estopped,  by  the  sheriff^s  re- 
turn, from  averring,  that  the  d^endant  had  arrested 
the  debtors. — Held,  also,  per  Littledale,  J.,  that  the 
plea  was  bad,  for  not  confessing  or  avoiding  the  cause 
of  action.  Jackson  v.  HiUf  8  Law  J.  Rep.  (m.8. )  Q.B. 
263 ;  10  Ad.  &  £. 477 ;  2P.  &  D. 466. 

To  a  declaration  against  the  sheriff  for  an  escape 
on  mesne  process,  defendant  pleaded  that,  before  the 
alleged  escape,  and  before  the  expiration  of  eight 
days  from  the  arrest,  he  took  a  bail  bond,  duly  sub- 
scribed with  a  condition  according  to  the  form  of 
the  statute,  &&,  and  assigned  it  to  the  plaintiff,  which 
the  plaintiff  took ;  and  the  replication  traversed,  that 
any  condition  was  subscribed  according  to  the  form 
of  the  sUtute,  &c. :— Held,  that  the  defendant  did 
not  support  his  issue,  by  producing  a  bail  bond, 
which  was  regular  in  all  respects  except  that,  in  the 
recital  of  the  condition,  the  writ,  &c  was  said  to 

have  been  delivered  **  to  the  said ;"  and  that, 

in  the  operative  part  of  the  condition,  the-  words 

were,  **  if  the  said do  cause  special  bail,  &c  ;*' 

the  prisoner's  name  being  omitted  in  those  two 
places  only.  Holden  v.  Raphael,  4  Ad.  &  £.  223 ;  6 
N.  &  M.  665. 

In  an  action  for  an  escape,  the  sheriff  is  bound  by 
the  statement  in  his  return,  not  only  as  to  the  fact 
of  the  arrest,  but  also  as  to  the  day  on  which  it  was 
made.     Cooky. Round,  1U.&IL 512.  [Tindal] 

(s)  Executions. 

Where  the  sheriff  having  entered  a  house  to  exe- 
cute tkfLfa.,  through  an  open  communication  with 
the  adjoining  house,  and  having  seized  the  goods, 
found  the  outer  door  of  the  house,  where  he  had  so 
seized  them,  locked,  and  there  was  no  one  whom  he 


could  request  to  open.tiie  door: — Held,  that  he  was 
justified  in  breaking  the  lock,  for  the  purpose  of 
letting  himself  out  and  removing  the  goods.  Vu^h 
V.  Gj^i^iks,  7  Law  J.  Rep.  (n.8.)  aB.  169 ;  7  Ad.  & 
£.827;  8N.&P.187. 

In  an  action  against  the  sheriff  for  not  arresting 
under  a  ea.  «&,  a  party  then  being  within  his  baili- 
wick, as  he  might  and  ought  to  have  done,  a  plea 
that  the  plaintiff  did  not  furnish  the  defendant  with 
sudi  information  as  would  enable  him  to  recognize 
and  identify  the  party  to  be  arrested,  was  held  iU, 
inasmuch  as  tiie  duty  of  communicating^  such  infor- 
mation is  not  imposed  upon  the  plaintiff 

Where  tiiewritwas  delivered  on  the  6th  of  January 
to  the  sheriff  and  a  countermand  was  delivered  on 
the  10th  of  January,  a  plea  alleging  that  the  defendant 
was  prevented  from  arresting  the  party  by  virtue  of 
the  writ,  in  consequence  of  such  countermand,  ap- 
pears ill,  as  such  plea  leaves  four  days,  from  the  6th 
to  the  10th,  unaccounted  for. 

Qfutre — ^whether  a  plea,  alleging  a  countermand 
of  the  authority  to  arrest,  does  not  amount  to  the 
general  issue.  Dyke  v.  Ihikey  7  Law  J.  Rep.  (n.b.) 
C.P.  76  J  4  Bing.  N.C.  197 ;  6  Sc  586. 

The  delivery  of  a  writ  of  execution  to  tiie  sheriff 
binds  the  goods  of  the  debtor  from  that  time,  but 
does  not  prevent  him  from  a  sale  of  his  goods,  subject 
to  the  rights  of  the  execution  creditor,  which  will 
follow  them  in  the  hands  of  the  purchaser,  unless 
the  sale  were  made  in  market  overt 

In  trover,  where  the  execution  creditor  and  the 
sheriff  are  made  defendants,  it  is  not  competent  for 
the  sheriff  upon  the  pleas  of  not  guilty,  and  that  the 
plaintiff  was  not  possessed,  8rc.,  to  give  certain  facts 
in  evidence,  cUstinguishing  his  case  from  that  of 
the  other  defendant,  but  such  facts  should  be  spe- 
cially pleaded.  Samuely.  Duke,  7  Law  J.  Rep.  (n.s.) 
£xch.  177 ;  8  M.  &  W.  622 ;  6  Dowl.  P.C.  636. 

A  sheriff's  bailiff,  who  was  also  a  bailiff  to  the 
lord  of  a  liberty,  with  the  franchise  of  retorna  brevhtm, 
having  levied  upon  goods  within  the  liberty,  under 
a  warrant  from  the  sheriff  in  the  usual  form,  applied 
to  the  steward  of  the  lord,  upon  receiving  a  notice 
of  a  Jlat  of  bankruptcy  against  the  defendant,  and, 
under  his  directions,  paid  over  the  money  to  the 
plaintiff)  on  receiving  an  indemnity  for  the  lord : — 
Held,  that  the  lord  had  thereby  recognized  and 
adopted  the  act  of  the  bailiff,  and  waived  any  objec- 
tion to  the  legality  of  the  warrant,  and  that  a  rule 
for  discharging  a  rule  calling  upon  the  lord  to  return 
the  sheriff*  8  mandate,  should  be  discharged.  Platel 
v. Dowsej7L&wJ.  Rep.  (n.8.)  C.P.  140;  4 Bing.  N.C. 
204 ;  6  Sc.  640. 

In  an  action  on  the  case  by  a  landlord  against  a 
sheriff  for  taking  his  tenant's  goods  in  execution, 
without  paying  £e  landlord  a  year's  rent,  the  defen- 
dant admitted  by  his  pleadings  the  taking  of  the  goods ; 
and  it  was  proved  at  the  trial,  that  one  M  actually 
seized  them.  It  was  also  proved,  that  there  was  no 
other  execution  of  the  goods.  The  warrant  was  not 
produced : — Held,  that  M  was  suificientiy  connected 
with  the  sheriff  to  render  his  declarations  admissible 
against  the  latter. 

There  was  a  second  count  in  trover,  to  which  the 
defendant  pleaded,  that  the  plaintiff  was  not  possessed 
of  the  goods  in  question.  It  appeared  that,  prior  to 
the  yew's  rent  becoming  due,  the  plaintiff,  being  a 
creditor  of  his  tenant,  had,  as  a  security  for  his  debt, 
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obtained  a  bill  of  sale  of  the  tenant's  gooda.  The 
jurv  found  the  hill  of  sale  to  be  frandnloit  and  void. 
Held,  that  the  two  connta  n^re  distinct,  and  that, 
although  the  Mil  of  sale  might  be  valid  as  against 
the  plauitifi^  yet  it  was  Toid  as  against  the  execution ; 
and  as  the  defendant  had  admitted  the  goods  to  be 
the  property  of  the  tenant,  the  plaintiff  was  entitled 
to  sttf^oeed  on  the  first  eoant  Rt§d  t.  Tkeffo,  9  Law 
J.  H«^(lUi.)Kxoh.8iat  aM.&W.410;9C.&F. 
4  Id. 

In  IM7  two  exeotttion  creditint  issned  wiits  to 
th«>  then  sheriff  of  Surrey,  to  levy  their  debts  upon 
the  noods  of  the  Weal  Cork  Mining  Conmany.  The 
uuder^sheriff  in  1837  sold  Om  goods,  which  realised 
the  sum  oflHai.  1)^  &L,  and  paid  that  sum  into  his 
UiikMt'  haudst  he  afterwards  naid  to  Am  two  cve- 
dditrtt  ^kU  Ids^.  the  sum  to  whtdi  &dr  debts  had 
li«»¥M  leduved  by  prupeedingtwhkh  took  place  in  the 
iVurt  uf  Chancery  subee^uontly  to  thoee  levies. 
1  hv  uua««-«heriff  Aw  the  preeent  defendant  in  1889 
M(«I(h1  iu  the  saiue  capaci^  for  Am  sheriffs  of  1837 
and  IH3H«aiula)wayetreatvdthemoneTpaidbyhim 
UiU»  hU  bankers'  hands  to  the  account  of  each  sherii^ 
AN  b«Uat||iim  to  that  sheriff  On  ^m  6th  of  June 
iNati,  at  wMvh  thue  the  balance  of  the  produee  of 
the  Iwulevitfsof  1837  remained  in  the  bankers'  hands^ 
Old  plaiutiffissuedanu^Ms  lei«aftni>L>tt.  gainst  the 
Wnst  Cork  Mining  Company,  and  on  the  13th  of 
June  gave  the  defendant,  the  sheriff  for  1839,  notice 
of  the  two  levies  of  1837>  and  of  the  order  of  the 
('uurt  of  Chancery.  The  sheriff  returned  nalfo  tmm, 
anil  that  there  were  no  goods  of  the  company  in  his 
bslllwlok.  An  aotion  having  been  brou^t  against 
Itlnt  for  a  false  return,— Held,  that  the  preeent  de- 
I'l^udant  was  not  liable,  since  the  writs  of  1837  were 
wholly  executed  by  the  sheriff  of  that  year,  and 
Iherttiore  were  not  transferred  to  the  present  defen- 
dant, and  that  he  was  not  rendered  liable  by  having 
etnployed  the  same  under-dieriff  as  his  predecessor 
In  1887  had  emploved. — ^Held,  also,  that  the  baknoe 
of  the  proceeds  of  the  goods,  after  paying  the  two 
execution  creditors  of  1887,  constituted  a  debt  from 
the  sheriff  of  1887,  to  the  company,  which  could  not 
be  taken  in  execution  under  the  Abolition  of  Im- 
prisonment for  Debt  Act,  1  &  2  Vict  c  110,  s.  12. 
//omMniv.PayNl0r,9LawJ.  Rep.  (N.a.)£xch.l69; 
6  M.  &  W.  387 :  8  Dowl.  P.C.  849. 

A  sheriff  who  executes  a/./o.,  after  notice  that 
the  defendant  had  obtained  his  disohaige  under  the 
Insolvent  Debtors  Act,  7  Geo.  4,  e.  37,  is  not  a  tres- 
passer. fyhitworthv.Clift0i,lM.8tK.5^h  [Parke] 

If  an  execution  sheriff  has  indemnified  the  sheriff 
what  he  says  is  evidence  in  an  action  against  the 
sheriff  for  taking  the  plsintiff's  goods  under  an  exe- 
cution against  a  third  person.  Proctor  V.  IiOMMu,  7 
C.&P.629.  [AbingerJ 

In  trespass  for  breaking  into  the  plaintiff's  house, 
which  was  an  unfoushed  house,  the  defendants  jus- 
tified under  a  writ  of  co.  so.  against  the  plaintiff, 
and  averred,  that  they  peaceably  entered  the  house 
through  a  hole  in  the  wall.  It  appeared,  that  this 
hole  in  the  outer  wall  of  the  house  opened  into  a 
small  room  or  closet,  which  had  a  room  over  it  and 
a  room  under  it,  and  that  having  entered  this  place 
the  defendants  tore  down  some  boards,  by  which  a 
stsircase  window,  which  opened  into  this  place,  was 
bosrded  up.  It  was  proved,  by  the  builder,  that  this 
hole  in  the  outer  wall  was  not  intended  to  have  either 


a  door  or  window  pnt  into  it,  but  was  toiemsbspai, 
so  that  the  place  in  question  should  be  used  ssseni- 
servatory : — Held,  &at  if  tfaia  bole  in  the  wall  eu 
intended  to  have  had  &  door  or  window  put  in  it,  it 
must  be  considered  that  the  outer  fence  of  thekoose 
was  left  open,  and  that  the  defendanti  woe  joilificd 
in  entering ;  but  that^  if  this  h<de  was  always  jstead- 
ed  to  be  left  open,  the  staircaae  window  nmit  be 
considered  aa  the  outer  fence  of  the  bouse,  sad  Aat 
the  defendants  were  tfaesnforenot  justified  in  ktdm 
it  XP%aafyv.iriaMBMDH,7C.&P.S94.  [AldBMBj 

(/)  Rule  to  return. 

Where  a  sheriff  does  not  return  in  due  time  a 
writ  of  inquiry,  the  Court  will  compel  him  by  isle 
to  do  so.  Stodcdaky.  Hmuardj  8  DowL  P.C. 297. 

Where  after  a  writ  of  execution  had  issnedsgatsit 
a  defendant,  upon  whidi  his  goods  were  tskeo,  be 
became  a  bankrupt,  and  his  aaaicnees  msde  aa 
arrangement  with  the  sheriff  as  to  me  mode  cf  dis- 
posing of  them,  the  Court  reftised  to  allow  the  sheriff 
to  be  ruled  to  return  the  writ  on  his  bdudiL  GUkrt 
V.  WhaUeyt  3  Law  J.  Hep.  (n.&)  Excfa.  16 ;  2  Cr.K. 
&R.722;  1T.&0.189. 

Where  a  phuntiff  lulea  the  sheriff  in  vsostiootD 
return  the  writ,  or  bring  in  the  body,  with  the  riev 
of  nrooeedingaffainsttlM  sheriff  in  ^enexttenii,he 
will  not  be  entiued  sgainst  the  sheriff  to  any  dsnugcs 
which  may  accrue  intermediately  between  the  de- 
fenlt  and  the  attachment,  unless  he  give  the  aheoff 
notice  of  his  intention  to  proceed  against  him,  vhes 
the  irvegularitv  is  first  discovered.  The  coataof 
such  notice  will  be  included  in  the  costs  of  the 
attachment  Rex  v.  Bttez  (Sheriff,  in  FUAi.  Cevt- 
aiay,lM.&W.720;  1T.&0.629. 

(g)  Return  qf  Writs, 

Where  a  party  applies  to  the  Court,  fer  as 
attachment  against  the  sherifl^  for  the  insuffiriescy 
of  a  return,  he  mi|Bt  bring  the  return  before  the  Court 

upon  affidavit,  with  an  office  copy  of  the  reton  an* 
nexed.  The  Court  will  not  take  cognisance  of  die 
return,  as  being  upon  the  files  of  the  court  WUlm 
V.  Chamben,  6  Law  J.  Rep.  (N.a.)  K.B.  72 ;  5  N.  & 
M.48L 

Where  the  nhenS,  after  notice  that  the  defefidast 
had  applied  to  take  the  benefit  of  the  Inaohreot 
Debtors  Act,  levied  upon  his  goods  under  a^/of 
and  returned  >Scrt/ect : — Held,  that  he  was  boond  to 
pay  over  the  proceeds  to  the  plaintiff  Heeli  or  Field 
V.  Smith,  6  Law  J.  Rep.  (n.s.)  Exch.  1 19 ;  2  M.  &W. 
888;  5  DowL  P.C.  783. 

A  return  to  a  writ  of  cofriae,  *'the  defendsnt  is 
not  to  be  found  in  my  bailiwick,"  is  a  void  rcnm- 

When  a  sheriff  has  obtained  a  rule  atri  to  sctaade 
an  attachment  for  not  returning  a  writ  of  etfiet, 
on  payment  of  costs,  after  making  a  return  of  ms  erf 
inventus,  the  Court  will  not  refiise  to  mske  it  sbao- 
lute,  on  the  ground  of  misconduct  on  his  psrt,  in 
omitting  to  make  the  arrest  RexY.  Kent  {Skerif), 
in  a  cause  of  Potter  v.  Simpson^  6  Law  J.  Rep.  (V-S-) 
Exch.  104;  2M.&W.816;  3  DowL  P.C.  451- , 

QtMpre— whether  a  writ  of  eu.  so,  issued  witbio  a 

year  from  the  date  of  the  jud^ent,  but  not  rstoned 

and  filed  of  record,  remains  m  force  after  the  yesr, 

so  as  to  make  it  unnecessary  to  rerive  the  judgiocot 

by  scire  facias. 

Qikers  also,  whether,  since  the  2  &  8  WilL  4^  c.  67, 
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s*  2,  the  sheriff,  unless  ruled  to  return  the  writ,  ia 
bound,  as  long  as  it  remains  unexecuted,  to  make 
any  retuni  to  tiie  Court  Collhu  t.  Yewent,  8  Law 
J.  Rep.  (N.8.)  as.  382;  10  Ad.  &  £.  670;  2  P.  & 
B.439. 

The  writ  of  Mjufi/tom  cacpoaof  is  a  species  o{ fieri 
Jaoiat,  and  is  within  the  ISth  rule  of  Michaelinas 
tenn,  S  WilL  4.  Hnghu  y.  Jteety  8  Law  J.  Rep.  (k.b.) 
£xch.46;  4M.&W.468;  7 Dowl. P.C. 66. 

An  attachment  lies  against  the  sheriff  for  not 
returning  a  writ  of  v^nditiam  eaponat,  jfunamt  to  a 
Judge's  order  made  in  vacation  18  Reg.  Gen.  M. 
T.  8  Will.  4,  although  that  writ  is  not  mentioned 
in  the  rule.  Rtgina  y.  Berkthire  (ShenjgF),  in  rs 
Jtutiee  y.  Sheppard,  8  DowL  P.C.  97. 

Where  a  tetiatwm  JL  fa,  had  been  put  into  the 
hands  of  the  sheriff  on  the  2nd  of  August,  under 
which  a  part  of  the  debt  was  levied  on  the  8rd,  and 
the  officer  was  served  on  the  4th  of  September,  with 
a  rule  to  return  the  writ  within  eight  days,  but  the 
defendant  died  before  ^  day  of  the  return,  which 
was  not  made  until  the  let  of  November;  upon  a 
motion  for  discharging  the  attachment  issued  against 
the  sherifi^  for  not  returning  the  writ  upon  the  proper 
day, — Hdd,  that  although  the  officer  was  numifestly 
in  contempt,  yet,  as  it  did  not  appear  that  the  plain- 
tiff was  deprived  of  the  opportunity  of  recovering 
the  balance  of  his  debt  by  such  non-return,  and  as 
he  might  have  acted  upon  the  old  writ,  and  levied 
upon  ihe  defendant's  goods,  if  any  were  to  be  found, 
until  the  Ist  of  November,  when  the  return  was 
made,  the  attachment  should  be  set  aside  upon  pay- 
ment of  costs.  Rtgina  v.  Essex  {Sheriff),  in  a  cause 
of  Dorrienv.  Sheridan,  9  Law  J.  Rep.  (n.s.)  C.P.  126 ; 
6Bing.  N.C.150;  8  Sc.  868;  8Dowl.P.C.5. 

The  fact  of  a  compromise  between  the  parties,  or 
of  a  claim  for  rent  by  the  landlord,  does  not  relieve 
the  sheriff  from  the  necessity  of  making  a  return  to 
s  writ  of fi.  fa,   Bolton  v.  Meggat,  4  DowL  P.C.  557. 

The  sheriff  of  the  county  palatine  of  Lancaster 
when  called  upon  to  return  final  process  in  causes 
in  the  superior  courts  of  Westminster^  has  the  option 
of  returmng  it  either  to  the  court  which  has  the 
cause,  or  to  the  ChanceUor  of  the  county  palatine. 
Regitia  v.  LancasMre  (Sheriff),  in  a  cause  qf  Hart  v. 
Dukes,  7  Dowl.  P.C.  765. 

Where  a  writ  of  co.  sa.  has  been  sued  out,  and  the 
parties  subsequently  oompron^se,  the  Court  will  not 
compel  the  sheriff  to  return  the  writ,  although  he 
has  been  ruled  to  do  so  by  the  plaintifi^s  attorney, 
without  whose  consent  the  compromise  has  been 
effected.    Hedges  v.  Jordan,  6  Dowl.  P.C.  6. 

Where  a  sheriff  has  applied  to  the  Court  under 
the  Interpleader  Act,  and  his  rule  is  discharged,  he 
is  entitled  to  a  reasonable  time  for  the  return  of  the 
writ  after  the  disposal  of  the  rule,  before  an  attach- 
ment can  issue  against  him.  Re*  v.  Her^dsUre, 
(Sheriff),  5  DowL  P.C.  144. 

In  a  idieriff*s  return  to  a  writ  of  re*  fa,  io,,  he  must 
state  positively  whether  any  plaint  is  pending  or  not, 
and  must  not  return  the  proceedings  which  have 
taken  place  before  him  in  his  court,  leaving  it  to  the 
Court  to  determine  the  question  whether  £he  plaint 
is  pending  or  not  Wright  v.  LeunSf  8  DowL  P.C. 
514. 

In  order  to  obtain  an  attachment  against  the 
'*late"  sheriff  for  not  returning  a  writ,  it  is  not  suf- 
ficient that  the  order  was  directed  to  "  the  sheriff," 


althou^  the  "  late  sheriff**  had  returned  the  writ, 
but  not  in  due  time.  Regina  v.  CorwwaU  (Sher^)f 
in  a  cause  qf  Hemming  v.  Tremera,  7  Dowl.  P.C.  600. 

If  a  sheriff  returns  to  a  writ  of  fi,  fa,  a  seizure 
under  that  and  another  writ,  it  is  bad. 

Where  there  are  two  writs,  and  the  goods  remain 
in  the  sheriff's  hands  fov  want  of  buyers,  he  must 
make  some  returm  as  to  the  value  of  tiie  goods, 
although  he  will  not  be  bound  by  the  amount  stated. 
Whttle  V.  Chetwynd,  7  DowL  P.C.  554. 

A  sheriff's  officer,  who  arrests  a  party  on  a  bailable 
ei^piai^  is  not  bound  to  reoeiye  the  amount  of  debt 
and  costs  indorsed  on  the  writ ;  but  if  he  receives  it 
he  does  -so  on  behalf  of  the  sherifi^  and  the  sheriff  is 
liable  for  it  to  the  plaintiff  Semble,  that  ike  sheriff 
is  bound  to  return  a  bailable  writ  of  e^fnat  imme- 
diately, or  within  a  reasonable  time  alter  he  has 
executed  it,  without  being  ruled  to  do  so,  although 
he  would  not  be  in  contempt  till  alter  he  has  been 
so  ruled ;  therefore,  where  on  an  issue  whether  the 
sheriff  had  returned  Uie  writ  "  according  to  the 
exigency  thereof,"  it  appeared  that  the  party  was 
arrested  in  August,  and  the  sheriff  did  not  make  any 
return  of  the  wnttill  October,  (he  being  then  ruled  to 
do  so),  the  Judge  directed  the  jury  to  find  that  the 
sheriff  had  not  returned  the  writ  '*  according  to  ihe 
exigency  thereof"  Woodman  v.  Giet,  8  C.  &  P.  218. 
[Littledale] 

(h)  Action  for  False  Return, 

A  sheriff  against  whom  an  action  for  falsely  re- 
turning that  money  deposited  with  him  by  a  defen- 
dant in  Ueu  of  bau  had  been  paid  into  court,  had 
been  brought,  was  allowed  to  pay  into  court  in  the 
original  action  the  money  so  deposited,  though  the 
plaintiff  had  been  delayed  two  months  by  the 
sheriff's  neglect    HaU  y.  Jones,  4  DowL  P.C.  712. 

Under  the  plea  of  **  not  guilty,"  in  an  action 
against  the  sheriff  for  a  false  return  to  a  writ  of 
fi,  fa,,  the  only  matter  in  issue  is  the  foct  of  the 
sheriff  having  made  a  false  return. 

Semble,  that  in  an  action  against  the  sheriff,  the 
petitioning  creditor  (not  having  indemnified  the 
sheriff,)  is  a  competent  witness  to  prove  his  debt, 
upon  which  the  fiat  issued. 

Semble,  that  the  dates  of  I  O  U's  given  by  the 
bankrupt  to  the  petitioning  creditor,  are  not  of  them- 
selves evidence  to  shew  they  were  in  existence  before 
the  fiat,  although  they  bear  date  before  it  was  issued. 
Wright  v.  Lamsm,  6  Law  J.  Rep.  (n.8.)  Exch.  197 ; 
2  M.  &  W.  789 ;  6  DowL  P.C.  146. 

A  declaration  in  case  against  the  sheriff  stated  a 
delivery  to  Mm  of  a  writ  of  fi.  fa,  upon  a  judgment 
against  one  G,  and  that,  although  there  were  goods 
of  G  in  his  bailiwick,  whereof  he  might  have  levied, 
yet  he  did  not  levy,  and  afterwards  returned  that  G 
had  not  any  goods  in  his  bailiwick : — Held,  that  the 
plea  of  not  guilty,  to  such  a  declaration,  put  in  issue 
the  not  levying  and  the  return ;  but  that  the  fact  of 
there  being  goods  of  G  in  the  defendant's  bailiwick, 
was  admitted  on  the  record.  Lewis  v.  Akoek,  7  Law 
J.  Rep.  (K.s.)  Exch.  6B ;  8  M.  &  W.  188 ;  6  DowL 
P.C.  889. 

A  plea  to  an  action  against  a  sheriff  for  a  false 
return,  that  the  defendant  had  levied  a  certain  sum, 
less  than  the  debt,  and  had  then  returned  the  writ 
in  the  terms  in  the  declaration  mentioned,  and  that 
the  plaintiff  accepted  the  said  sum  on  account  and 
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in  and  towards  payment  and  satisfaction  of  the  said 
debt,  and  thereby  taaived  and  reUnqttished  all  ctmte 
and  right  faction  agaitut  the  drflmdSmt : — Held,  bad 
on  demuirer.  HobMSY.  Cl0an,  8  Law  J.  Rep.  (n.s.) 
as.  247;  10Ad.&£.67S;  2P.&D.556. 

A  sheriff  is  not  rendered  responsible  for  a  false 
retain  of  the  bailiff  on  the  execution  of  a  writ  of 
Ji,  /a.  on  a  judgment  in  the  county  court,  by  an 
allegation,  that  tiie  return  was  made  by  his  direction 
and  privity. 

"Wliere  a  sheriff  has  made  a  false  return  on  a  writ  of 
JL  fa.f  he  is  not  discharged  by  the  plaintiff's  recovery 
in  an  action  on  the  judgment,  brought  subsequent  to 
such  false  return,  the  second  judgment  not  having 
been  satisfied. 

A  count  in  case  against  a  sheriff,  after  alleging 
the  delivery  of  a  wntGfJL/a.  to  him,  stated  that 
there  were  goods  within  his  bailiwick,  whereon  he 
might  have  levied  the  monies  indorsed  on  the  writ, 
of  which  he  had  notice,  yet  that  he  had  not  the 
monies  at  the  return  of  the  writ,  and  did  not  levy 
the  same,  but  falsely  returned,  that  he  had  seized 
and  taken  the  goods,  which  remained  unsold  for 
want  of  buyers : — qtutrej  if  good.  Pitcher  v.  King, 
8  Law  J.  Rep.  (n.s.)  ^B.  15 ;  9  Ad.  &  £.  288 ;  1 
P.  &  D.  297. 

In  an  action  against  the  sheriff  for  a  false  return 
of  nulla  bona  to  a  writ  of  fieri  facias,  the  allegation 
in  the  declaration  that  the  defendant  took  goods  and 
chattels  in  execution,  of  the  value  of  the  monies 
indorsed  on  the  writ,  "  and  then  levied  the  same 
thereout,"  imports  not  only  a  seizure  and  a  sale 
under  the  plaintiff's  writ,  but  also  that  the  sheriff 
had  in  his  hands  the  proceeds  of  the  sale,  for  the 
punoee  of  handing  them  over  to  the  plaintiff 

Therefore  a  plea  to  such  a  declaration,  alleging 
that,  before  the  delivery  of  the  writ  therein  men- 
tioned, another  writ  oi  fieri  faems  at  the  suit  of  J  F, 
to  levy  of  the  goods  of  the  same  party,  was  delivered 
to  the  sheriff  who  after  seizing  and  taking  the  goods 
and  chattels  in  execution  as  in  the  declaration  men- 
tioned, and  lefore  the  same  or  any  part  thereof  had 
been  sold  or  disposed  of  under  and  by  virtue  of  such 
writ,  seized  and  took  in  execution  the  said  goods 
and  chattels,  for  the  purpose  of  levying  the  monies 
directed  to  be  levied  by  tiie  indorsement  on  the  writ, 
at  the  suit  of  J  F,  and  sold  the  same  for  a  sum  less 
than  the  amount  of  such  monies,  which  sum  the 
sheriff  paid  over,  according  to  the  exigency  of  the 
writ  at  the  suit  of  J  F,  concluding  with  a  verifica- 
tion,— ^was  held  to  be  bad  on  special  demurrer,  as  an 
argumentative  traverse  of  the  allegation,  ''that  the 
defendant  levied  the  same  thereout,"  and  not  con- 
cluding to  the  country  or  with  an  absque  hoe.  Drewe 
V.  Lahum,  9  Law  J.  Rep.  (n.s.)  Q.B.  69 ;  11  Ad.  & 
£.529;  8P.&D.24«. 

(t)  Extortion, 

In  an  action  of  debt  against  the  sheriff  for  ex- 
tortion, the  declaration  alleged  that  the  defendant 
levied  under  a  writ  of  fi.  fa.,  and  took  from  the 
plaintiff  more  and  other  consideration  and  recom- 
pense for  executing  the  writ  than  by  the  statute  is 
allowed  (that  is  to  say),  the  stan  of  XL  16«.  more  ^an 
in  that  statute  is  limited.  Semble — ^bad  on  demurrer, 
for  not  stating  either  what  was  the  precise  sum  taken, 
or  else  that  a  larger  sum  was  taken  than  the  It,  in 
the  pound,  allowed  by  the  statute  29  £liz.  c.  4. 


Askby  V.  Harris,  6  Law  J.  R^.  (h.b.)  £xdLlS2; 
2  M.  &  W.  678 ;  5  DowL  P.C.  742. 

(k)  Setting  aside  AttmthmemL 

An  attachment  having  Issued  against  a  sheril^ 
for  having  by  mistake  omitted  to  return  a  eopioi, 
pursuant  to  a  Baron's  order  in  vacation,  under  Reg. 
Gen.  Michaelmas  term,  3  WiU.  4,  rule  13,  till  hslf 
an  hour  after  the  opening  of  the  office  on  the  day 
after  the  proper  return  day,  the  Court  set  it  aii^ 
though  bul  above  were  not  perfected,  on  pajmeot 
of  costs  and  of  such  further  damages,  if  any,  as  the 
Master  might  find  the  plaintiff  to  have  sustained 
fipom  the  sheriff's  onussion. 

A  sheriff  may  move  to  set  aside  an  attaduneot 
against  him,  after  it  has  issued  to  the  coroner.  Ra 
V.  Essex  (Sheriff),  in  a  cause  qf  Fitch  r.  Comiestaxf,  i 
M.&W.720;  1T.&G.629. 
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[See  BoTTOMBY  Bond— Insurahcb — ^Pwas— 

Salvaqs.] 

(A)  Rboistbb,  and  Rbgistbt  Act. 

(B)  Tbansfbr. 

(C)    FORFEITUEB. 

(D)  OvTNEBS,  Rights  and  Liabilitiss  or. 
(£)  Chabtbbeb,  Liability  of. 
?F)  Mastbbs  and  Commandbbs. 

(0)  Bill  of  Lading 
(H)  £ast  India  Tbadb. 

(1)  International  Law. 
\sS  Seamen's  ^Waobs. 
(L)  Material  Men. 
(M)  Ill-usage. 
[N)  Pilot  Act. 
O)  Passenoebs. 
;P)  Chabtbb-pabty. 
(Q)  Demurraob. 
(R)  Freight. 

(S)    LOSSBS  AND   InJUBIBS. 

(T)  Bbokbb. 

(U)  Abbbst  OF  Ships. 


The  laws  relating  to  burning  or  destroying  ihipSr 
amended  by  1  Vict  c.  89 ;  15  Law  J.  Stat  167. 

(A)  Rbgistbb  AND  Rbgistby  Act. 

Where  the  members  of  a  trading  partnership  an 
interested  in  a  ship,  the  names  of  all  the  partnen 
should  appear  on  the  ship's  register ;  and  a  ship  be- 
longing to  a  partnership  having  been  registeied  as 
belonging  to  two  partners  carrying  on  trade  under  s 
particular  firm,  it  was  held,  that  a  third  partner,  wbo 
formed  one  of  the  firm,  but  whose  name  was  not  on 
the  register,  had  no  interest  in  the  ship.  SkJer  v. 
WilUs,  1  Bea.  854. 

QiMsre— whether  a  contract  for  a  transfer  of  pr^ 
party  in  a  ship  is  affected  by  the  subaiating  B^P^ 
try  Act  Daifenport  v.  Wkttmare,  6  Law  J.  Rep.  (^ 
Ch.68;  2M.&Cr.l77. 

A,  previously  to  purchasing  a  ship^  of  which  he 
became  the  registered  owner,  entered  into  an  sgR^ 
ment  with  B,  that  so  soon  as  the  earnings  of  the 
ship  (for  which  B  was  to  procure  cMgoes)  shonla 
have  discharged  a  debt  due  from  him  to  A»  and 
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should  have  repaid  to  A  the  purchaae-money  of  the 
ship,  then  the  surplus  of  such  earnings  should  he 
paid  to  B,  and  the  ship  should  hecome  his  property ; 
and  A  was  not  to  sue  B  on  a  promissory  note,  by 
which  part  of  his  debt  was  secured.  A,  notwith- 
standing, brought  an  action  against  B  on  the  note ; 
whereupon  B  filed  a  bill  for  an  injunction,  stating 
the  agreement,  and  alleging  that  aU  sums  due  from 
him  to  A  had  been  satisfied  out  of  the  eamin|^  of 
the  ship,  and  praying  for  an  account  of  the  eammgs, 
and  that  he  might  be  declared  entitled  to  redeem  Uie 
ship. 

A  demurrer  by  A,  insisting  that  the  agreement 
was  bad  under  the  Ship  B^gistry  Act,  was  overruled, 
on  the  ground  that  the  agreement  was,  at  all  events^ 
Talid  as  to  the  freight  Davenport  v.  WhUmort,  6 
Law  J.  B£p.  (s.8.)  Ch.  58 ;  2  M.  &  Cr.  177. 

(B)  Transpeb. 

By  deed-poll,  dated  the  2lBt  of  October  1886,  the 
defendant  sold  to  the  plaintiff  a  ship,  with  its  tackle, 
&C.,  and  covenanted  that  he  had  good  right,  fiill 
power,  and  lawful  authority  to  grant,  bargain,  sell, 
assign,  and  set  over  the  premises : — Held,  that  this 
was  a  covenant  that  the  subject-matter  of  the 
transfer  existed  in  the  character  of  a  ship,  at  the 
date  of  the  deed ;  and  if  it  was  physically  destroved, 
or  had  ceased  to  answer  the  designation  of  a  ship, 
the  covenant  was  broken. 

The  ship  in  question  had  got  on  shore,  on  the 
coast  of  Prince  of  Wales's  IsUnd,  on  the  I3th  of 
October  1836,  and  was  left  there  by  her  crew. 
They  had  access,  however,  to  her  afterwards.  She 
was  surveyed  on  the  14th,  and  sold  on  the  24th, 
and  no  more  damage  was  done  to  her  on  the  2lBt 
than  when  she  first  struck.  With  local  facilities, 
and  at  a  different  season  of  the  year,  she  might 
have  been  repaired,  and  if  in  England,  she  might 
easily  have  been  got  off!  One  side  of  her  lay  five 
feet  above  water,  the  other  not  so  much,  and  her 
bulk  ends  were  strained.  The  Court  were  of  opinion, 
that  although  under  these  circumstance  she  might 
be  **  lost"  within  the  meaning  of  a  policy  of  in- 
surance ;  yet  that  as  she  still  continued  to  answer 
the  designation  of  a  ship,  there  was  no  breach  of  the 
defendant's  covenant  Barr  v.  Gibstm,  7  Law  J.  Aep. 
(M.8.)  £xch.  124  i  3  M.  &  W.  390. 

(C)   FO&FBITVBB. 

A  plea  by  the  defendant,  that  theplainti&  had  no 
right  of  action  to  recover  the  value  of  the  steam- 
vessel,  inasmuch  as  she  was  forfeited  to  the  king 
under  the  7th  section  of  the  statute  59  Geo.  3,  c.  69, 
without  shewing  an  authority  to  make  such  seizure, 
is  bad ;  for  non  cmutai  that  Uie  king  has  not  waived 
his  right  Dobree  v.  Napier,  6  Law  J.  Rep.  (n.8.) 
C.P.  273 ;  2  Bing.  N.C.  781 ;  8  So.  201. 

(D)   OWHBKS,  RieHTI  AND  LlABXLITISS  OF. 

Articles  of  agreement  between  the  owners  of  a 
South  Sea  whaler  and  the  master,  contained  cove- 
nants by  the  latter,  that  he  would  proceed  to  the 
southern  whale  fishery,  procure  a  cargo  of  speim 
oil,  &G.,  or  as  great  a  proportion  thereof  as  circum- 
stances would  permit,  and  having  done  so,  would 
return  in  and  with  the  said  ship  to  the  port  of  London, 


and  there,  at  his  own  cost,  together  with  the  crew, 
discharge  and  deliver  the  cargo  to  the  owners;  that 
he  would  obey  whatever  orders  might  be  received 
from  the  owners,  and  would  be  Snxgpi  of  the  stores 
of  the  ship,  and  would  on  no  account  whatever 
smuggle  or  permit  it  directly  or  indirectly,  whereby 
the  owners  might  be  injured,  binding  nimself  to 
indemnify  the  owners  in  case  of  loss  or  damage 
thereby;  and  the  owners  covenanted,  that  on  the 
performanee  qf  the  brfore^mentianed  terma  amd  eontU- 
tiofu,  they  would  pay  to  the  master  one-twelfth 
part  of  the  net  proceeds  of  the  cargo,  &c:  — 
Held,  that  the  performance  of  the  master's  cove- 
nants was  not  a  condition  precedent  to  his  right  of 
action  against  the  owners,  but  that  the  covenants 
were  independent:  and,  consequently,  that  in  an 
action  for  iie  non-payment  of  the  master's  proportion 
of  the  proceeds  of  the  cargo,  for  work  and  labour,  &c., 
pleas,  that  the  plaintiff  £d  not  pay  strict  attention 
to  the  preservation  of  the  stores ;  that  he  traded  in 
such  a  manner  as  that  the  owners  were  prejudiced ; 
that  he  did  not  use  his  best  exertions  to  procure  a 
cargo,  and  on  divers  days  was  drunk  and  intoxicated, 
and  suffered  disorder  and  irregularity  in  the  vessel, 
were  held  bad  on  demurrer.  •  Sta»ere  v.  CurUttg, 
6  Law  J.  Rep.  (11.8.)  C.P.  41 ;  3  Bing.  N.C.  355; 
3  Sc  740. 

The  defendant,  at  Rye  and  in  London,  made 
arrangements  with  M  to  take  a  vessel  to  the  coast  of 
Hollaad,  and  to  receive  from  another  vessel  which 
was  to  meet  him  there,  a  cargo  of  prohibited  goods, 
to  be  taken  by  him  to  a  port  in  Ireland,  and  there 
landed.  This  was  accordingly  done : — Held,  that 
the  unshipping  from  one  vessel  upon  the  high  seta 
to  another,  of  goods  intended  to  be  imported,  and 
afterwards  actuiedly  Imported  into  the  United  King- 
dom, was  an  illegsd  unshipping,  within  the  meaning 
of  6  Geo.  4,  c.  108,  s.  45,  and  ^Eit  the  defendant  was 
lightly  convicted  on  an  information  imder  that  act, 
of  being*' concerned"  therein.  Attorney  General  r, 
Catt,  7  Law  J.  Rep.  (n.s.)  Exch.  38 ;  3  M.  &  W.  7. 

Possession  of  a  ship,  time  having  been  allowed 
for  an  appearance  by  the  purchaser,  decreed  m 
paenam  to  former  owners  upon  affidavits,  that  the 
ship,  having  been  abandoned  by  the  master,  was  sold 
wimout  their  concurrence  or  consent  The  Zagan, 
otherwiee  The  Mimax,  3  Hag.  418. 

By  an  act,  53  Geo.  3,  c.  1 59,  the  liability  of  a  ship- 
owner for  damage  done  by  his  ship,  without  his  fault 
or  privity,  to  another  ship,  is  limited  to  the  value  of 
the  ship  doing  the  damage,  and  her  appurtenances 
and  freight : — Held,  that  the  value  of  the  ship  doing 
the  damage,  is  the  price  at  which  she  could  be  sold; 
and  that  price  muat  be  ascertained,  not  by  making 
deductions  from  her  cost  price,  proportioned  to  her 
age,  but  by  a  valuation  and  appraisement  Dobree 
V.  Schroder,  2  M.  &  Cr.  489. 

(£)  Cbabtsbsb,  Liabilitt  of. 

A  vessel  was  chartered  for  the  conveyance  of 
goods  from  a  foreign  port  to  this  countiy,  and  a 
certain  number  of  days  were  allowed  for  loamng,  &c. 
and  on  demurrage.  After  the  loading  was  completed, 
the  vessel  was  unavoidably  detained  inconsequence 
of  being  frozen  in : — Held,  that  the  charterer  was 
not  liable  to  the  owner  for  such  detention.  Pringle 
V.  MoOett,  9  Law  J.  Rep.  (xi.a.)  Exch.  148 ;  6  M.  & 
W.80. 
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(F)  MaSTBBS  AVD  ComANDSBft. 

The  master  of  a  ooasting  Teasel  has  authority,  l^ 
a  contract  made  in  England,  to  pledge  the  ciedit 
of  his  owner,  who  alao  resides  in  this  oountiy,  for  a 
loan  of  money  advanced  for  the  necessary  use  of  the 
ship. 

Whether  the  money  is  advanced  for  the  necessary 
use  of  the  ship,  b  a  question  of  fact  for  the  jury. 
jirthmr  v.  Barton,  9  Law  J.  Rep.  (n.8.)  £xch.  187  ; 
6M.&W.188. 

A  master  of  a  British  merchant  vessel  condemned 
in  the  penalty  of  60L  and  costs,  for  wearing  illegal 
colours.  RexT,Benmm,iKatg.96, 

Persons  on hoardashi|^ are  necessarilysubjeeted  to 
something  like  a  despotic  government,  and  it  is  ex- 
tremely important  that  the  law  should  regulate  the 
conduct  of  those  who  exercise  dominion  over  them. 
Therefore,  in  a  case  of  manslaughter  against  the 
captain  and  mate  of  a  veesel,  hy  acceleratinff  the  death 
of  a  seaman,  leaUy  in  ill  health,  but  who,  they  allege, 
they  believe  to  be  a  skulker,  the  question  will  be^ 
in  detomining  whether  it  is  aalight  or  an  aggravated 
ease,  whether  the  phenomena  o£  the  disease  were 
such  as  would  excitft  the  attention  of  reasonable  and 
humane  men;  and  in  such  a  case,  if  the  deceased 
be  taken  on  board  after  he  was  discharged  from  an 
hospital,  it  is  important  to  inquire,  wh^er  he  was 
sent  on  board  by  the  suigeon  of  the  hospital,  as  a 
person  in  a  fit  state  of  health  to  peiform  the  duties 
of  a  seaman.  Regma  v.  Leggett,  8  C.  &  P.  191. 
[Alderson,  Williams,  snd  Coltman] 

A  ship's  husband  covenanted  that  his  ship  should 
at  one  port  take  in  a  quantity  of  brandy  and  convey 
it  to  another  port,  and  there  receive  a  caigo  of  fruit, 
&c  which  the  freighters  of  the  ship  covenanted  to 
supply.  He  didnot  takethebrandy,  and  the  freighters 
did  not  fiimiah  a  frOl  homeward  cargo,  for  which 
he  recovered  damages  against  them.  They  after- 
wards brought  an  action  against  his  widow  and  re- 
gresentative  to  recover  damages  for  the  breach  of 
is  covenant : — ^Hdd,  that  they  could  not  recover  in 
an^  shape  in  that  action,  either  the  damages  they  had 
paid  him,  or  the  costs  ^ey  had  incuired  in  defend- 
ing the  former  action,  although  they  were  prevented 
from  obtaining  the  homeward  cargo  by  the  neglect 
of  the  ship's  husband  in  not  taking  in  the  brandy. 
fValioH  V.  FotkergiU,  7  C.  &  P.  392.  [Tindal] 

(G)  Bill  of  Lading. 

M,  a  planter,  resident  in  Jamaica,  being  indebted 
both  to  the  plaintiff,  a  merchant  in  Jamaica,  and  to 
the  defendants,  merchants  in  London,  in  a  greater 
sum  than  the  value  of  the  goods  in  question,  ships  a 
quaatity  of  sugar  on  bosxd  a  vessel  bekmging  to  the 
defaidants,  but  receiving  consignment  of  produce 
from  various  shippers.  M  receives  from  the  captain 
a  bill  of  lading,  in  which  it  is  stated,  that  the  sugars 
are  to  be  delivered  to  the  defendants  or  their  assigns, 
dated  the  4th  of  April  1832.  The  captain  delivers 
the  bill  to  Mm  on  that  day.  H  makes  an  indorse- 
ment on  the  biU  of  lading,  in  whidi  it  is  stated,  dial 
the  sugars  **  will  be  delivered  to  the  defendants  on 
condition  only  that  they  give  securitv  to  S  &  H  " 
(agents  of  the  plaintiff),  *<  that  they  will  pay  the  bill 
for  advances  that  the  plaintiff  has  made  or  may 
make  to  me,  or  for  account  of  the  Air  Mount  and 
Harbour  Head  estates"  (those  on  which  the  sugars 


were  produced),  "otherwise  the  sugars  will  be  de- 
livered to  S  &  M."  Dated  the  6th  of  April  H 
then  delivers  the  bill  to  the  plaintiff  on  the  6th. 
M  had  written  two  letters  to  the  defendants  pre- 
vious to  the  shipment,  in  one  of  which  he  desired 
them  to  insure  the  produce  of  these  two  estates ;  snd 
in  the  other  informed  them,  that  150  hhds.  would  be 
shipped  from  those  estates ;  concluding,  "  I  beg  to 
advise  my  bills  in  fovour  of  J  B,  for  l,200iL  on 
account  of  Air  Mount  and  Harbour  Head."  The 
defendants  paid  the  bills,  and  effected  the  insurances. 
On  the  4th  of  April,  the  day  on  which  the  bill  of 
lading  was  delivered  to  M,  he  wrote  to  the  plaintifl^ 
desiring  him  to  secure  any  balances  that  might 
remain  on  his  account,  and  his  advances  on  account 
of  these  estates,  &c,  with  the  produce  of  the  estates : 
— ^Held*  that^  under  these  circumstance^  the  pwyerty 
in  the  sugars  passed  to  the  plainti^  by  the  trusfier 
of  the  biU  of  lading  indorsed  as  aforesaid,  iiitekd  v. 
Ede,  9  Law  J.  Rep.  (m.8.)  aB.  187;  11  Ad.  &  £. 
888;  8P.&.D.513. 

A  bill  of  lading  should  be  delivered  as  soon  after 
its  arrival  as  possible,  without  reference  to  the  arrival 
or  unloading  of  the  cargo. 

A  cargo*  with  the  Inll  of  lading,  arrived  on  the 
21stofApriL  On  the  24th,  the  bill  of  lading  was 
offiared  to  the  vendee  under  conditiona  he  was  not 
bound  to  accept,  and  was  refused.  The  next  day, 
the  vendee  not  being  able  to  obtain  the  bill  of  ladings 
declared  the  contract  at  an  end.  On  the  3rd  of  May, 
the  bill  of  lading  was  tendered,  duly  indorsed,  and 
was  refrised  on  &t  ground  that  the  transaction  had 
been  repudiated.  The  cargo  was  not  discharged 
from  the  vessel  until  the  8th  of  May,  and  there  was 
no  imputation  of  delay  in  unloading: — Held,  thst 
the  vendee  was  entitled  to  the  bOl  of  lading  forth- 
with, and  that  there  had  been  unreasonable  delayia 
delivering  it  Barber  v.  Tajfkr,  9  Law  J.  Rep.  {tLa.) 
Exch.  21 ;  5  M.  &  W.  527. 

The  plaintiff  declared  against  three  defendants, 
and  alleged,  that  he  caosed  certain  wheat  to  be 
shipped  on  board  their  ship,  deUvenble  to  fctiwa^ir 
Two  of  the  defendants  pleaded,  that  he  did  notcaaae 
the  wheat  to  be  shipped.  At  the  trial,  the  plaintiff 
gave  in  evidence  a  bill  of  lading,  signed  by  Ae 
master  of  the  ship,  stating  that  the  other  defendant 
hadshippedthewheatdeliverablefcotheplaintiff  This 
bill  of  lading  had  been  forwarded  to  the  plaintiff: — 
Held,  that  Ae  defendants  were  not  precluded  from 
shewing,  that,  in  point  of  feet,  no  wheat  was  ahipped. 
Berkeley.  Watlimg,  6  Law  J.  Bep.  (ir.a.)  ILB.  195 ; 
7Ad.&£.29;  2N.&P.178. 

(H)  East  Iitdia  Trade. 

The  39  Geo.  3,  c  89,  prohibited  the  Eaat  India 
Company  from  employing  in  their  regular  aerriee 
any  ahipa  except  those  which  were  oontraeted  for 
six  voyagea,  at  the  expiration  of  which  it  was  usani 
to  break  up  the  vessels,  and  at  that  time  the  regular 
number  of  voyages  to  be  performed  by  a  ship  in  ^ 
East  India  trade  was  supposed  to  be  six.  The  43 
Geo.  3,  c  63,  allowed  the  East  India  Divectois,  under 
certain  eontfitions,  to  hire  and  take  up  vessels  for 
additional  voyages,  after  the  completion  of  the  sixth. 
The  43  Geow  3,  c  cxxvi,  by  which  the  East  India 
Dock  Company  were  constituted,  in  clause  5  enacts, 
"  that  in  case  such  ship  or  vessel  should  have  com- 
pleted her  regmiar  wmmUr  rfwpgages,  or  should  not 
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"be  continued  in  the  East  India  trade,  there  should 
be  allowed  or  returned  in  respect  thereolT  for  the  last 
vajfoge  of  such  ship  or  yessel,  in  such  East  India 
trade,  the  sum  of  4Af.  out  of  every  14«.  or  12*.  re- 
spectively per  ton,  &c.*'  A  ship  of  the  plaintiffs' 
arrived  at  the  docks,  upon  her  sixth  voyage  from 
India,  after  the  43  Geo.  3,  c.  63 ;  and  it  was  held, 
that  the  plaintiflb  were  not  entitled  to  the  drawback 
of  4«.,  as,  since  the  enactment,  six  voyages,  and  the 
regular  number  to  be  performed  by  the  ship,  were 
not  synonymous;  for  after  that  period,  it  did  not 
follow  that  her  sixth  voyage  was  to  be  her  last  Eeut 
India  Companjf  v.  Baker,  6  Law  J.  Rep.  (n.s.)  C.P. 
298 ;  3  fiing.  N.C.  860 ;  6  Sc  69. 

(I)  International  Law. 

In  an  action  against  the  defendant,  a  British  sub- 
ject, for  taking  and  seizing  the  steam- vessel  of  the 
plaintiffs,  also  British  subjects, — ^held,  that  pleas 
alleging  that  defendant,  acting  as  the  officer  and 
servant  of  a  foreign  power  then  at  peace  with  our 
lord  the  king,  took  and  captured  the  vessel  in  ques- 
tion in  the  act  of  breaking  a  blockade  duly  established 
by  such  foreign  power,  and  supplying  the  enemies 
of  such  power  with  stores,  ammunition,  &c., 
amounted  to  a  good  justification,  notwithstanding 
the  Foreign  Enlistment  Act,  59  Geo.  3,  c.  69.  Dob- 
ree  v.  Na^,  5  Law  J.  Rep.  (n.s.)  C.P.  273 ;  2  Bing. 
N.C.  781 ;  3  Sc.  201. 

(K)  Seawbn*8  Wages. 

Desertion  of  a  ship  by  a  seaman,  to  work  a  total 
forfeiture  of  wages,  under  6  &  7  Will.  4,  c.  19,  s.  9, 
must  happen  before  the  arrival  of  the  ship  in  port 
Quitting  the  ship  after  that  time,  and  before  the 
discharge  of  her  caigo,  is  punished  by  a  forfeiture 
of  one  month's  pay  only.  McDonald  v.  Jopling,  7 
Law  J.  Rep.  (n.s.)  Exch.  220 ;  4  M.  &  W.285. 

A  mariner  may  be  entitled  to  wages,  even  if  no 
freight  be  earned.     Th§  Lady  Durham,  3  Hag.  202. 

A  seaman  cannot  insure  his  wages.     Jbid.  201. 

Actions  for  wages  consolidated.  Suit  by  master 
for  wages  when  mate.     The  Adventttre^  3  Hag.  153. 

A  warrant  of  arrest,  at  the  instance  of  foreign 
seamen,  shipped  at  Ancona  by  the  master, who  sti- 
pulated to  procure  them  a  passage  back  with  wages, 
was  decreed  against  the  freight  and  the  master — 
the  ship  being  gone,  and  the  claims  of  the 'men  ad- 
mitted ;  and  upon  the  return  of  the  ship  to  England, 
— ^held,  also,  (the  claim  being  unsettled,)  that  the 
ship  was  liable  for  the  whole  demand,  wages  and 
costs.     The  Margaret,  3  Hag.  238. 

An  agreement  for  wages  as  purser  having  been 
entered  into  by  a  master  and  sole  owner,  the  purser, 
prior  to  the  ship's  sailing,  signed  the  usual  articles, 
but  in  which  there  was  no  rate  of  wages  specified 
for  him.  After  the  completion  of  the  outward  voy- 
age, he  ceased,  by  the  master's  orders,  to  do  duty  as 
purser,  but  was  not  regularly  suspended  for  neglect 
of  duty : — the  wages  were  pronounced  for,  and  a  mort- 
gagee, who  opposed  them,  waa  condemned  in  costs. 

Quitre — whether,  though  the  owner  be  bankrupt, 
and  the  ship  has  been  sold,  and  the  proceeds  are  in- 
sufficient to  pay  mortgagees,  a  principal  mortgagee 
has  sufficient  interest  to  oppose  a  mariner's  claim 
for  wages.     The  Prince  George,  8  Hag.  376. 

Digest,  1835—1840. 


Failure  of  proof  upon  a  defensive  allegation  bj 
owners,  claiming  a  deduction  from  wages  earned 
by  a  ship's  carpenter,  in  a  voyage  of  twenty-two 
months.     The  Test,  3  Hag.  814. 

Application  by  the  master  to  receive  out  of  pro- 
ceeds of  wages  to  seamen  who  had  died  on  the  voy- 
agfe,  and  which,  under  4  &  5  Will.  4,  c.  52,  s.  30,  he 
was  called  upon  to  pay  to  the  Seaman's  Hospital. 
The  Duttvegan  Castle,  3  Hag.  329. 

The  ship's  articles  contained  a  printed  clause 
(usual  in  the  Baltic  trade)  to  this  effect :  *'  And 
should  the  ship  or  vessel  winter  abroad  on  account 
of  the  ice,  the  ofiScers  and  seamen  agree  to  accept 
half  the  wages  agreed  upon  during  the  time  of  such 
detention."  The  ship  went  out  **  seeking :"  the  ice 
prevented  her  from  getting  a  cargo,  but  not  from 
sailing  without  one :  she  wintered  abroad : — Held, 
that  under  the  circumstances,  the  crew  were  only 
entitled  to  half  wages  during  her  detention.  The 
Hoghton,Sllag,  100. 

Suit  for  wages  (22.  5s.)  dismissed  as  premature, 
and  within  the  jurisdiction  of  a  magistrate,  by  5  & 
6  Will.  4,  c.  19.     The  Test,  3  Hag.  305. 

Wages. — Claim  by  the  owners  for  a  deduction  on 
three  grounds:  first,  refusal  to  work;  secondly, 
embezzlement ;  thirdly,  quitting  without  leave,  be- 
fi>re  the  cargo  was  dischai^^ed.  Form  of  pleading 
in  such  a  defensive  allegation.    Ibid,  307. 

Suit  for  wages  by  the  chief  mate,  who,  after  hav- 
ing served  in  that  capacity  for  six  weeks,  while  the 
ship  was  fitting  out,  and  also  between  eight  and  nine 
months  at  sea  (being  suspended  during  that  time 
for  a  week,  and  reinstated),  was  then  finally  dis- 
rated, dismissed ;  but  (there  being  some  degree  of 
passion  and  imprudence  imputable  to  the  master, 
who  was  sole  owner)  without  costs.  The  Lima,  3  Hag. 
346. 

In  a  suit  for  wages,  a  protest  by  the  master,  alleg- 
ing that,  under  the  5  &  6  Will.  4,  c.  19,  s.  15,  the 
seaman  had  elected  the  jurisdiction  of  a  magistrate, 
who  had  dismissed  the  claim  on  the  ground  of 
forfeiture  by  desertion,  overruled ;  the  object  of  the 
statute  being  to  give  such  summary  jurisdiction 
only  in  cases  of  mere  quantum,  involving  no  legal 
question.     The  Edwin,  ^  Hag.  364. 

Semble — a  decree  for  wages,  with  costs,  to  a  ma- 
riner, when  deceased,  may  be  renewed  to  his  admi- 
nistrator.    The  Prince  George,  3  Hag.  382. 

The  principles  of  law  applicable  to  a  total  or  par- 
tial forfeiture  of  wages,  may  be  deduced  from  the 
mariner's  contract     The  Lima,  3  Hag.  359. 

A  seaman  who  enters  as  second  mate,  and  at 
a  foreign  port  becomes  first  mate, — ^held,  entitled* 
while  first  mate,  to  a  similar  rate  of  wages  as  his  pre- 
decessor, there  being  ho  new  agreement.  A  trivial 
irregularity  will  not  incur  a  forfeiture  of  wages. 
The  Gondolier,  8  Hag.  1 90. 

A  ship,  designed  on  a  trading  voyage  from  Liver- 
pool to  Africa  and  back,  sailed  with  goods  for  bar- 
ter, and,  on  her  voyage  home,  was  with  her  cargo 
totally  destroyed ;  the  ship  and  cargo  were  thepro-* 
perty  of  the  same  owner,  and  were  insured: — Held, 
in  an  action  for  wages  against  the  owner,  that  in 
conformity  with  the  general  rule  of  lai^,  that  freight 
is  the  mother  of  wages,  the  summary  petition  was 
inadmissible.  A  mariner  has  no  lien  for  wages  on 
the  cargo,  as  caigo ;  his  lien  is  upon  the  ship  and 
f^^    Whether,  if  any  cargo  were  saved,  it  could 
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be  held  to  represent  the  freight — fs«rr.     Tte  LWjr 
Z>«rAaa,3l1ag.  196. 

In  aB  action  hy  B,  a  motion  that  O  (who  had 
a  ftiraiUr  action  to  abide  B's,  and  who  was  a  witncaa 
for  B)  might  gire  in  his  answers  to  the  defensive 
allegadon,  rejected.  On  iht  merits,  the  owner 
having  permitted  the  answers  to  be  taken  and  used 
against  him  as  evidence,  a  tender  pronounced  for, 
with  costs.     The  ProieeUr,  3  Hag.  240. 

(L)  Materiax  Men. 

Definition  of  mafmal  men.  Tke  Neptiote,  S  Hag. 
142. 

Payment  to  material  men  out  of  proceeds  in  the 
Admiralty  registry,  decreed.  The  owner  was  a 
banknrot,  and  no  appearanee  was  given  by  him  or 
his  assignees,  but  the  payment  was  resisted  by  a 
mortgagee  of  the  ship;  and*  on  appeal*  the  decree 
Ibid.  129. 


himself  of  dcftels  OB  the  free  oC  Oe 


(M)  Ill-usage. 

ni-nsage  is  an  undefined  term,  depending  much 
upon  the  opinion  of  the  person  who  uses  it,  and  the 
proToeation  and  relation  of  the  partica.  Tke  Lima, 
9  Hag.  3^3. 

(N)  Pilot  Act. 

Case  against  the  owner  of  a  vessel  for  an  injury 
by  her  to  the  plaintiirs  barge.  Plea,  that  at  the 
time  of  the  injury,  the  vessel  was  navigating  the  river 
Thames  under  the  conduct  of  a  licensed  pilot,  in 
charge  of  her,  under  and  in  pursuance  of  the  pro- 
visions of  the  6  Geo.  4,  c.  125 ;  and  that  the  damage 
was  occasioned  by  the  default  of  such  pilot.  RepU- 
cation,  that  previously  to  the  accidoit  the  vessel 
had,  on  completing  a  voyage  from  India,  been 
brought  by  a  licensed  pilot  into  the  St  Katherine's 
Dock,  and  having  there  discharged  her  cargo,  was 
at  the  time  of  the  accident,  in  the  act  of  being  re- 
moved from  that  dock  to  a  certain  dry  dock  in  the 
port  of  London,  for  the  purpose  of  undergoing 
ivpairs ;  and  that  the  said  vessel  waa  not  otherwise 
navigating  the  Thames : — Held,  first,  that  under  the 
circnmstances  stated  in  the  replication,  the  defen- 
dant need  not  have  employed  a  pilot  at  all,  the  case 
being  within  the  exception  in  the  63rd  section;  se- 
condly, that  the  words  *'  wanting  a  pilot,"  in  the 
72nd  section,  are  not  to  be  confined  to  such  vessels  as 
are  by  the  act  bound  to  take  a  pilot,  but  are  to  be 
construed  aa  applying  to  any  vessel,  the  master  or 
owner  of  which  thinJbs  fit  to  require  one ;  and 
thirdly,  that,  inasmuch  as  the  pilot  could  not,  under 
the  72nd  section,  lawfully  refuse  to  come  on  board, 
when  required  by  the  owner  to  do  so,  he  must  be 
considered  as  acting  in  charge  of  the  vessel  under 
the  provisions  of  the  act,  and  not  as  the  private  ser- 
vant of  the  owner ;  therefore,  that  the  defendant  waa 
exempted  by  the  55th  section  from  all  primd  facie 
liability  in  respect  of  the  ii^ury  occasioned  by  the 
default  of  the  pilot  Lucey  v.  Ingram,  9  Law  J.  Rep. 
(m.8.)  Exch.  196 ;  6  M.  &  W.  302. 

A  commitment  under  the  6  Geo.  4,  c  125,  s.  70, 
is  defective,  if  it  does  not  allege  the  offisr  by  a  licensed 
pilot  to  have  been  made  to  the  defendant,  or  in  his 
presence:  stating  the  offer  in  the  words  of  the  act,  is 
insufficient 

The  writ  of  habeas  earptu  is  not  taken  away  by 
that  act,  and  therefore  the  defendant  is  entitled  to 


The  writ  oteerHaren  is  taken  away  by  that 
and  therefore,  miless  the  Ciowb  letnoie  the  eoo 
tion,   the  Court  will    consider    the  commitaMnl 
althouf^  defective,  as  a  tme  leckal  of  the  convic 
Uon.     Regima  t.  Ckmey,^  DowL  P.C.  28L 

(O)    PaSS£3?6EBS. 

In  an  action  against  a  captain  of  a  ahip  fiv 
furnishing  good  snd  fitvsh  proviaoas  to  a 
en  a  Toyage,  the  jury  must  be  satisfied  diat  then 
was  a  real  grievance  snstsinfd  by  thepUintiir;  aid 
there  is  no  right  of  actaon  rnilesa  be  haa  leelly  been 
a  sufierer,  for  it  is  not  because  a  man  docs  not  get 
so  good  a  dinner  as  he  might  have  had,  thai  he  is 
therefore  to  have  a  right  of  action  against  the 
tain  who  does  net  provide  all  that  he  onght. 

In  such  action,  if  it  be  alleged  that  in 
ation  of  a  sum  of  money  paid  ly  lAs  |rfan«if  to  the 
defendant,  it  was  the  ddrendanf  a  daty,  &c.  theaB•- 

^ation  is  sustained  by  pioof  that  the  money  waa  paid 
y  the  charterers  of  the  slim,  ie  wham  die  plaintf 
was  cleri^  and  for  whom  he  acted  aa  svpcRaige 
en  the  Toyage.  Ymmg  t.  Fammm,  8  C  &  P.  55. 
[Denman] 

Conduct  unbecoming  a  gentknaB,  in  the  sliiel 
sense  of  the  word,  will,  it  smuus»  justify  a  ciqitain  of 
a  ship  in  exclu^Ung  a  pasaenger  from  the  eoddy 
table,  whom  he  has  engaged  by  contiact  to  pta- 
vide  for  there;  but  it  u  difficult  to  say  in  what 
degree  want  of  polish  would,  in  point  of  law,  wanant 
such  exclusion.  It  is  clear  that  if  a  passenger  used 
threats  of  personal  violence  towards  the  captain,  the 
captain  may  exclude  him  from  the  table,  and  re- 
quire him  to  take  his  meals  in  his  own  private 
apartment  If  the  husband  be  exeluded  from  die 
cuddy  table,  and  the  wife,  notfinim  compulaion,  but 
from  a  wish  to  be  with  her  husband,  take  her  oseals 
with  him  in  private,  this  will  not  amount  to  a  breach 
of  contract  on  the  part  of  the  captain,  ao  €u  aa 
regards  the  wife.  Frendergast  t.  Cnaplon,  8  C.  &P. 
454.  [Tindal] 

(P)  Chabtek-paett. 

The  owner  of  a  Tcsael  eannot  bring  an  action  en 
a  charter-party  entered  into  by  a  broker  on  his 
behalf,  but  to  which  he  was  not  noade  a  party. 
Gardner  Y.  Laeklam,  5  Law  J.  Rep.(»A}  Ch.S32; 
Sim.  407. 

In  a  charter-party  to  pay  somuchatonlbrcotlen 
shipped  at  Bombay  for  London,  to  be  calculated  at 
fifty  cubic  feet  per  ton,  nothing  waa  said  as  to  the 
place  where  the  measurement  was  to  be  made: — 
Held,  that  the  defendant  might  call  witnesses  to 
shew  an  usage  at  the  port  of  Bombay,  of  packing 
cotton  by  means  of  a  screw,  so  as  to  campress  a 
greater  quantity  into  a  less  space. — Held  also^  that 
it  was  competent  to  the  plaintiff  to  produce  wit- 
nesses in  reply,  for  the  purpose  of  proWng  such 
facts  as  would  shew  the  alle^^  ussge  to  be  unn»» 
sonable,  and  that  it  was  not  aeted  upon  by  the 
parties ;  and  that  such  evidence  need  not  be  given 
at  first  as  a  part  of  the  plaintiff's  direct  case  Bet- 
tomletf  v.  Forbea,  8  Law  J.  Rep.  (m.s.)  C.P.  SS ;  5 
Bing.N.C.121;  6Sc.866. 

By  the  terms  of  a  charter-paity,enteied  intobetween 
merchants  and  a  ship-owner,  it  was  agreed  that  the 
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ship  diould  load  at  the  port  of  London,  and  proceed 
to  Bombay,  and  there  deliver  and  discharge  her 
cai^ ;  wl^ch  having  done,  ahe  was  there  to  load 
and  proceed  direct  to  London,  and  discharge  in  the 
Thamea,  &c.  The  merchants  to  have  the  privilege 
of  sending  the  ahip  to  Calcutta  from  Bombay,  they 
paying  at  the  rate  of  17 s.  per  register  ton  per  month, 
for  the  extra  time ;  if  the  ship  returned  from  Bom- 
bay direct  to  London,  the  merchants  to  have  the 
power  of  sending  her  to  one  port  on  the  Malabar 
coast  to  recdve  cargo,  they  paying  the  ship's  port 
charges,  and  17#.  per  register  ton  per  month  for  the 
extra  lime.  The  eargoes  to  be  brought  and  taken 
from  alongside  at  the  expense  of  the  merchants : — 
Held,  that  the  ship-owner,  after  discharge  and 
delivery  of  the  cargo  at  Bombay,  was  not  bound  to 
ptoeeed  with  a  cargo  to  Calentta,  inasmuch  as  the 
voyages  with  a  cargo,  contemplated  in  the  charter- 
party,  wero  but  two,  the  one  ftom  London  to  the 
port  of  disdiazge,  the  other  directly  back ;  and  an 
intermediate  voyage  with  a  cargo  was  not  within 
the  meaning  of  the  instrument,  or  the  intention  of 
the  parties.  Coektmmv,  Upright,  9  Law  J.  Rep.  (n.8.) 
C.P.  166 ;  6  Bing.  N.C.  228 ;  8  Sc  489. 

Where  it  was  agreed  by  two  parties  to  a  charter- 
party  that  a  vessel,  then  at  Pembroke,  should  pro- 
ceed to  Cardil^  tidte  in,  amongst  other  articles,  a 
^nimtitj  of  coals,  and  nroceed  thence  to  Alexandria, 
the  merchant  to  be  allowed  forty  running  days,  to 
commenoe  on  the  16th  instant,  with  ten  days  de- 
murrage, at  7L  per  diem;  and,  by  a  subsequent 
arrangement,  it  was  agreed  that  the  vessel  should 
take  in  the  coals  at  Pembroke,  where  she  was, 
instead  of  Cardiif:— -Held,  that  the  ingrodients  of 
the  charter-partj  with  regard  to  the  port  of  Cardiff, 
criginally  mentioned,  were  also  applicable  to  the 
snbstituted  port  of  Pembroke.  Consequently,  that 
the  running  days,  which  were  to  commence  on  and 
be  Gomputeid  from  the  16th,  if  the  vessel  had  gone 
to  Cardiff  were  to  commence  on  and  be  computed 
from  the  sane  day  at  the  substituted  port  of  Pem- 
broke. 

Held,  also,  that  the  finding  of  the  jury,  that  the 
plaintifb  requested,  and  the  defendant  consented, 
amounted  in  substance  to  the  finding  of  an  agree- 
ment between  the  parties.  Jackwn  v.  Oailoway,  8 
Law  J.  Rep.  {va)  C.P.  29 ;  6  Bing.  N.C.  71 ;  6  Sc. 
786. 

The  owner  of  the  ship  Hero,  and  6,  who  after- 
wards became  a  bankrupt,  entcnred  into  a  charter- 
party,  by  which  the  ship,  then  in  the  port  of  London, 
properly  manned,  was  to  take  on  board  goods  and 
proceed  to  Madeira,  where  the  c^>tain  was  to  report 
his  arrival  to  the  freighter's  agent,  and  take  on 
board  such  additional  cargo  as  might  be  thought 
necessary.  He  was  then  to  proceed  to  Madras  and 
Calcutta,  where  he  was  to  deliver  the  outward- 
bound  caigo,  and  take  on  board  such  cargo  for  the 
home  market,  as  the  freighter's  correspondents 
might  famish  him  with.  It  was  stipulated  that  the 
freighter  should  pay  to  the  owner  a  given  sum  for 
each  passenger  carried  in  the  ship,  and  that  all  the 
cabins,  except  one  for  the  use  of  ^e  captain,  should 
be  for  his  benefit  and  at  his  disposal.  A  super- 
cargo was  also  to  be  sent  by  the  freighter,  who  was 
to  have  the  controul,  independently  of  the  captain, 
of  the  stowage,  &c.,  but  not  to  interfere  with  his 
duties  as  commander  of  the  ship.    The  freighter 


bound  himself  by  the  instrument  to  pay  for  the 
said  voyage  at  and  after  the  rate  of  14l  per  ton 
registered  measure,  with  21.  10«.  percent  primage: 
500^  to  be  paid  in  cash  at  the  expiration  of  six 
months  from  the  day  of  the  date  of  the  charter«» 
party ;  one  fall  and  equal  moiety  of  the  remainder 
thereof  to  be  paid  by  good  and  approved  bills  pav- 
able  in  London,  at  two  months  idler  date,  from  the 
day  on  which  the  ship  should  arrive  in  the  river 
Thames  on  her  return  from  the  said  voyage ;  and 
the  residue  thereof  to  be  paid  by  a  like  bill  payable 
atLondott,  at  four  months  date  fiom  the  same  period : 
the  freighter  also  was  to  pay  and  defray  any  expenses 
that  might  be  incurred  in  making  any  alteration  in 
the  interior  of  the  said  ship  during  the  time  she 
should  be  employed  in  his  service: — Held,  that 
such  charter-party  contained  nothing  to  deprive  the 
owner  of  the  vessel  of  his  right  of  lien,  and  that  he 
was  entitled  to  retain  against  the  consignee  of  the 
homeward  caigo. 

The  decision  in  Satntte  v.  Campion  is  good  law, 
and  is  not  affected  by  Newberry  v.  CoMn,  revereing 
the  judgment  of  the  Court  of  King's  Bench  in  Cohin 
V.  Newberry.  Campion  v.  Coft^'ii,  5  Law  J.  Rep.  (n.s.) 
C.P.  817 ;  3  Bing.  N.C.  17  ;   8  Sc.  338. 

In  a  charter-party,  by  which  a  vessel  was  char- 
tered to  go  to  Whidi^,  a  port  on  the  coast  of  Africa, 
where  there  is  no  sanitary  establishment,  it  was 
provided,  that  a  certain  number  of  running  days 
should  be  allowed,  to  commenee  from  the  vessel's 
arrival  at  that  port,  she  being  in  all  respects  ready 
to  unload,  and  having  received  pratique^  which  is  a 
permission  to  unload,  in  reference  to  quarantine, 
usually  granted  in  writing  at  ports  in  the  Mediter- 
ranean. The  declaration  alleged,  that  the  vessel 
arrived  at  the  port  of  Whidah,  on  a  certain  day, 
being  ready  to  unload,  and  having  received  pra/i^tie, 
which  allegation  was  traversed  in  the  plea.  The 
plaintiff  havmg  proved  that  the  ship  arrived  at  the 
port,  and  was  in  all  other  respects  ready  to  unload, 
and  did  in  fact  unload,  but  did  not  procure  any 
written  document,  there  being  no  authority  to  give 
the  same : — Held,  that  he  was  entitled  to  recover. 
Bailey  v.  Arrogave  or  De  Arroyavef  7  Law  J.  Rep. 
(M.8.)  as.  91 ;  7  Ad.  &  E.  919  ;  8  N.  &  P.  114. 

(Q)  Dbhuriugb. 

A  ship  was  chartered  to  go  flpom  Liverpool  to 
Dantzic,  or  as  near  thereto  as  it  could  get  Thirty 
days  were  allowed  for  loading  and  unloading.  It 
was  compelled  by  the  state  of  the  port  of  Dantzic 
to  lie  to,  about  four  miles  from  that  town,  at  a 
place  called  Fairwater.  It  was  ready  to  take  in 
a  cargo  on  the  14th  of  Mareh,  but  notice  was  not 
given  to  the  agent  of  the  freighter  till  the  16thy 
when  he  immediately  took  measures  to  send  a  cargo 
over  the  ice  to  the  vessel,  which  was  fully  loaded  by 
the  5th  of  April.  It  was  then  found,  that  the  ship 
could  not  pass  the  bar  with  a  full  cargo,  and  about 
sixty  tons  were,  therefore,  taken  out  and  put  into 
lighters.  The  vessel  did  not  pass  the  bar  till  the  1 4th 
of  April,  when  it  took  in  that  part  of  the  cargo  which 
had  been  previouslv  taken  out,  and  was  ready  for 
sea.  It  occupied  six  fiill  days  for  unloading  at  the 
port  of  discharge  in  England.  In  an  action  for 
demurrage,  the  learned  Judge  told  the  jury,  that 
the  question,  whether  the  days  from  the  5th  to  the 
14th  of  April  were  to  be  struck  out  of  the  account, 
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depended  ob  thtir  opiniao  is  to  flie  eottem  of  IimhI- 
ing  veMcls  at  Dantcic  $  and  therefore  left  it  to  llie 
jury  to  say,  whether  the  freighter  had  been  guilty 
of  delay: — Held,  that  this  direction  was  right 
Nerrh^  ▼.  Ward^  8  Lew  J.  Bepw  (na)  O-B.  218. 

In  assumpsit  for  demuirage  npon  an  agreement 
IB  the  nature  of  a  ehaiter-party,  non-compiUance  fy 
the  plaintiib  with  the  protisions  of  die  8  &  4  Will 
4,  c.  52,  s.  108,  requiring  that  previously  to  the  un- 
lading  of  goods  carried  eoastwise,  a  written  notice 
of  the  ship's  arrival  with  geods,  8%ned  bv  tkiB 
master,  shall  be  given  to  the  <»Uector  or  compfanoUer 
of  customs,  by  the  master,  owner,  wharfinger,  or 
agent  of  such  ship,  and  proper  documents  obtamed, 
ahould  be  spediuly  pleaded,  and  cannot  be  set  i^ 
as  a  defence  under  non  asBumpeiC  Jkackr.  Tuulor, 
6N.&M.296. 

(R)  F&XIOHT. 

A  consignee  of  goods,  who  is  merely  agent  for  the 
owner,  is  not  liable  for  the  freigfat  simpiiciter  as  con> 
oignee. 

But  such  liabiUtT  mav  arise  either  under  the 
express  terms  of  a  bill  of  lading,  or,  in  cases  where 
there  is  no  bill  of  lading,  fh>m  the  usage  and 
coune  of  dealing  between  the  parties  on  former 
occasions  of  the  nke  nature.  Colemam  v.  Lamhtrtt 
&  Law  J.  Rep.  (N.a.)  Exch.  48 ;  6  M.  &  W.  502. 

A  merchant  had  consigned  goods  to  a  factor 
in  Denmaric,  and  the  goods  were  confiscated.  Com- 
pensation was  afterwards  made  by  the  English 
government : — Held,  that  the  factor  was  entitled  to 
be  paid  out  of  it  for  the  freight  Ex  parit  Oood  re 
Atkinson,  7  Law  J.  Rep.  (h.8.)  Bankr.  7 ;  8  M.  fiE  A. 
246;  2Bea.889. 

The  assured  under  an  insurance  upon  freight  may 
recover  the  profits  expected  to  be  made  by  carrying 
their  own  goods  in  their  own  ship,  upon  oie  voyage 
insured. 

Where  the  assured  had  purchased  a  cazgo,  with 
the  intention  of  freighting  the  vessel  upon  the  voyage 
named  in  the  policy,  which  was  procured  before  the 
repairs  of  the  vessel  were  completed,  and  deposited 
in  a  warehouse  seven  miles  from  the  dock  where  the 
ship  lay,  ready  to  be  put  on  board : — Held,  that  the 
interest  of  the  assured  in  the  subject'^matter  had 
attached,  so  as  to  entitle  him  to  oompensation  for 
the  loss  of  freight  Damux  v.  /'^men,  8  Law  J. 
Rep.  (zr.8.)  C.P.  284 ;  5  Bing,  N.C.  519;  7  Sc.  507. 

By  a  ehaxter-party  enteored  into  between  Uie 
plaintiff*  and  defendant  at  London,  it  was  agreed 
-ihat  the  i^aintiff 's  vessel  should  proceed  from  Lon- 
don to  Buenos  Ayres  with  coals,  which  she  should 
deliver  there,  and  being  loaded,  idionld  proceed 
thence,  and  deliver  her  oargo  at  a  certain  port  be- 
tween Gibreltnr  and  Antwerp,  both  inclusive.  The 
fireight  for  said  voyage  out  and  home,  ],800t,  to  be 
paid  as  follows: — 200t  in  London,  on  the  vessel 
being  despatched  from  Portsmouth,  and  the  re- 
mainder to  be  paid  on  final  delivery  of  the  homeward 
cargo  in  cash.  The  above  freight  of  ],300i.  was  to 
be  paid  if  the  cargo  was  delivered  at  Gibraltar,  a 
port  in  Spain,  or  London,  or  Liverpool;  6L  per 
cent  additional,  if  delivered  at  a  port  in  Fronee  or 
Antwerp,  with  a  gratuity  of  6(H.  to  the  master,  if  he 
ahould  succeed  in  breaking  the  blockade  at  Solado 
inwards  and  outwards.  The  vessel  proceeded  to 
Buenos  Ayies,  landed  the  coals,  and  took  in  a  cargo 


nf  hides  conngAedtbGlinkar.  Qpsn  hcmyi^ 
to  that  port,  thc>  vessel  was  wreeked,  aad  put  into 
Fayal,  where  she  was  ceondemned  nad  sold,  snaesf 
the  hides  being  materially  injured.  The  Vioe  Con- 
sul at  Fayal,  acting  under  the  adsvioe  said  si  tbe 
suggestian  of  the  eaptaon  of  Ifae  wesaal,  diaiicreds 
ahSp  to  osbvey  to  Gibraltar  snofa«f  the  hides  aswen 
saved,  and  deliver  tkesa  to  the  canaignee  cf  tke 
defendant  This  was  aoeocdingly  domc^  and  the 
gaoda  wen  aooepted  at  Oihraltar,  and  the  ba^ 
from  Fayal  to  the  ktter  poitwaa  paid  hythe^ 
ftiidant's  agent  In  an  action  far  tlus  aiaaut  af  tie 
freight  stipnlated  by  the  chartep.party,—- HeM,  diit 
the  plaintiff  was  not  entitled  to  the  entire  freigbt, 
nor  la  freight  pro  raid  from  Landm  to  Bohhi 
Ayres,  nor  from  Fayal  to  Gifaraltar;  hnt  that  he  was 
entitled  to  freight  pn  rtUd  from  Bvenoa  Ayn 
to  Fayal,  inamnoh  as  the  Vice  Consul  at  Fajal 
had  the  goods  conveyed  (at  the  deaire  of  theaBSstor 
of  the  vessel)  to  ^  agents  of  the  defimdaot  at 
Gibraltar,  who  accepted  the  gooda«  paid  the  freight, 
and  thereby  reoogmzed  the  aot  of  the  VieeCenal 
as  their  agent  MiteheU  v.  Dmiken,  6  Law  J.  RifL 
(H.B.)  C.P.  154 ;  2  Bing.  N.C;  555 ;  2  Sc.  77L 

By  the  teims  of  a  diart«vparty,  the  vessel  was 
to  proceed  to  Rio  Nunez,  where  ahe  waa  to  dia- 
ohaige  her  cargo  and  take  on  board  anether  te 
London,  ^  consisting  of  enumerated  artides,  or  af 
some  of  them,  with  leave  to  fiU  up  at  St  Hsxy't. 
Having  completed  her  voyage  and  disehacged,  ds 
captain  took  in  a  quantity  of  theenumemtedartidn 
equivalent  to  about  one-seventh  part  of  a  ftdl  aad 
complete  cargo.  He  then  went  baek,  at  the  deiiK 
of  the  defendant's  agent,  to  St  Mary's,  where  dK 
defiendant,  the  eharterer,  filled  np  the  cargo  with 
teak  wood  (not  one  of  the  eaumented  artieles),  the 
staple  of  the  country.  In  an  action  against  him  for 
so  doing,  and  thereby  causing  a  loss  of  freight, — 
Held,  that  upon  the  eonstmction  of  die  <^arter-p8ty» 
as  the  primary  object  of  the  voyage  was  the  ob- 
taining of  a  cargo  cf  enumerated  artielea>  or  of  some 
of  them,  at  Rio  Nunes,  the  defiendant  was  bsaad 
to  fill  up  at  St  Mary's  with  merehandise  ^sadrw 

feMris  t  consequently,  teak  wood  was  exdnded. — 
(eld,  also,  that  the  damagea  were  to  be  esChnsted, 
not  upon  a  cargo  composed  of  certain  of  the  eno- 
morated  artieles  by  which  the  lowest  fiteight  woldd 
be  produced,  but  that  the  fireigfat  should  be  osl- 
culated  aaif  the  vessel  had  brought  hone  a  cargo 
consisting  of  average  quantities  of  aU  the  enumcrstsd 
articles.  Capper  v.  Fofwter,  6  Law  J.  Re|».  (h.s.)  C.P. 
382 ;  S  Bing.  N.C.  9SS ;  5  Sc.  129. 

(S)  Losses  and  Imjubiss. 

The  law  of  Ireland  assimilated  to  that  of  Eaglsad 
as  to  the  liability  ef  ownen  of  vessels  for  losses  bjr 
fire.    6&7  Wilt  4^0.61;  14 Law  J.  Stat.  m. 

In  an  action  against  the  proprietms  of  goods  Ar 
contribution  for  a  general  average  lose,  the  deftu- 
dant  is  entitled  to  an  inspection  and  copy  of  Ae 
statement  of  the  general  avenge  loss,  but  not  of  tke 
documents  on  which  the  statement  is  founded. 
TwiuuU  V.  AOan,  8  Law  J.  Rep.  (h.8.)  Exch.  289; 
5M.&W.837- 

Where  the  ship-owner  has,  by  the  custom  of  the 
trade,  the  privilege  of  stowing  oertatn  goods  vpso 
the  deck,  the  proprietor  of  such  goods  has  a  i%bt 
to  oontribotion  against  the  ship-owner,  if  sorh  goods 
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waet  thrown  ov«flboard  fcr  thft  benefit  and  preaerya- 
tion  of  tbe  rest  of  the  oaigo.  Omtld  v.  Okeer,  7 
JLaw  J.  Bep.  (ica.)  C.P.  68;  4  Bing.  N.a  184}  S 
Se.445. 

The  plaiottif  declared  upon  a  contract  by  the 
defendants,  salielj  and  tecosety  to  cany  and  oonTey 
goods  by  a  steam-Tessel  firom  Belfast  to  Dublin, 
thence  to  the  port  of  London,  and  deliver  the  same 
at  the  port  of  London,  to  the  pkintiffor  his  assigns ; 
and  alleged  as  a  breach,  that  the  defendants  so  care- 
kssly  and  negligently  eondncted  themselyes  about 
the  cmrying  and  conveying  of  the  goods,  that  they 
became  'vholl j  kst  to  the  plaintiS  Pleas,  that  after 
the  aitival  oi  the  steams- vessel  in  London,  the  de- 
fendants caused  the  g^ods  to  be  unshi^^d  and  de- 
posited on  a  oertam  vdiarf,  fto.,  fit  and  usual  for  their 
reception,  there  to  remain  until  they  could  be  de- 
livered to  the  plaintiff}  and  that  m&x  the  anrival 
of  the  said  steam-vessel,  &a  the  defendants  were 
ready  and  willing  to  deliver  the  goods  to  the  plain- 
tiff or  hifl  assigns,  but  neither  the  plaintiff  nor  bis 
assigns  were  rody  to  receive  the  same,  whereupon 
the  defendants  caused  the  goods  to  be  unshipped 
and  safely  landed  and  deposited  on  the  wharf^  &c. 
£t  and  proper  to  receive  the  same ;  each  plea  con- 
eluding  with  the  statement  of  the  destruction  of  the 
goods  fay  a  fire,  which  broke  out  accidentally  and 
without  any  negligence,  &c.  on  the  part  of  the  de- 
fendants :' — ^Held,  bad,  inasmuch  as  by  such  pleas, 
the  defendants  wished  to  substitute  a  landing  at  the 
wharf  for  the  delivery  prescribed  bv  the  bill  of  lad- 
ing, and  because  it  did  not  appear  by  the  pleas,  that 
tke  plaintiff  had  a  reasonable  time  allowed  him  to 
VBceive  his  goods  over  the  ship's  aide,  before  they 
were  unloaded  and  placed  upon  the  wharf^  and  there 
was  no  statement  of  a  law  or  custom  of  the  port,  by 
which  such  mode  of  delivery  was  wairanted  and 
samctioned.  Gatliff§  v.  Btmrnet  7  Law  J.  Rep.  (n.8.) 
C.P.  172 ;  4  Bing.  N.C.  814 ;  5  Sc  667. 

Where  the  vessel  was  placed  in  a  dry  dock,  for 
the  purpose  of  repair,  and  whilst  in  the  act  of  being 
taken  out,  according  to  the  mode  and  usage  of  the 
place,  she  was  so  much  injured  as  to  make  it  neces- 
sary to  have  her  broken  up : — ^Held,  that  such  loss 
eame  within  the  words  of  the  policy,  '*  all  other 
perils,  losses,  and  misfortunes  that  had  or  should 
come,  to  the  hurt,  detriment,  or  damage  of  the  sub- 
ject-matter of  die  insurance.*'  Devaux  v.  JT Anton, 
8  Law  J.  Rep.  (n.b.)  C.P.  284 ;  5  Bing.  N.C.  5 19 ;  7 
Sa607. 

The  plaintiff,  by  his  agent,  advanced  a  consider- 
able sum  for  the  use  of  the  defendant,  in  supplying 
his  ship  at  Sierra  Leone,  the  agent  taking  ue 'cap- 
tain's bills  of  exchange  on  the  defendant  for  the 
amount ;  and  subsequently,  immediately  before  the 
sailing  of  the  riiip  on  her  home  voyage,  the  agent 
took  a  bottomry  bond  from  the  captain.  The  vessel 
being  lost,  and  the  defendant  having  refused  to  pay 
the  amount  of  the  bills  of  exchange,  on  the  ground 
that  the  money  was  advanced  on  the  security  of  the 
ship,  upon  action  brought,  the  jury  found  that  the 
bond  was  not  taken  in  full  discharge  and  satisfaction 
of  the  debt,  but  as  additional  coUatend  security,  and 
consequentiy  that  the  defendant  was  liable  to  pay. 
The  Court  refused  to  disturb  the  verdict  Wesicn  v. 
Foster,  6  Law  J.  Rep.  (n.s.)  C.P.  242 ;  2  Bing.  N.C. 
698 ;  3  Sc.  155. 

A  foreign  sh^,  in  charge  of  a  Uoenaed  pilot, 


and  her  oonrae  firee,  ran  down  a  barge  beating 
up  the  liver  with  a  westerly  wind, — ^held  liable  fbr 
the  damage  and  costs.  The  Baron  Bolberg,  8  Hag. 
244. 

If  two  vesaela  are  beating  to  windward  on  oppo- 
ttte  tacks,  it  ts  the  duty  of  the  vessel  on  the  star- 
board tack  tof  continue  her  course,  and  that  on  the 
larboard  to  gtve  way.  Action  dismissed,  with  costs. 
The  /upiUr,  ^  Hag.  820. 

Collision  by  a  foreign  vessel  that  had  a  licensed 
pilot  on  boaird.  Appearance,  under  protest,  over- 
mled,  with  coatsi     The  Gladiator,  8  Hag.  840. 

Held,  that  a  steamer  which,  going  in  a  fog 
with  tmabated  speed,  in  a  track  frequented  by 
coasters,  did  not,  when  hailed,  order  her  engines  to 
be  stopped,  and  a  colHsion  ensued,  was  liable  to  the 
amount  of  damage  and  to  costs.  ThePerlh^  8  Hag. 
414. 

Protest  in  a  suit  for  damage  to  a  vessel  at  anchor, 
by  a  fereign  ship,  in  charge  of  a  pilot,  between 
Woolwich  and  BlackwaU,  waived,  and  upon  the 
fiusts,  payment  of  the  amount  of  damage  to  the  ves- 
wA.  decreed ;  but  a  claim  for  consequential  damage 
to  the  cargo,  after  the  vessel  had  been  run  ashore, 
rejected.     The  EoUdes,  8  Hag.  867. 

Appearance  under  protest,  in  a  cause  of  collision, 
on  the  ground  that  it  was  if^ra  eerpue,  overruled. 
Suit  ultimately  decided  on  prohibition.  The  EUxa 
Jane,  8  Hag.  835. 
.  The  irtesponsUnlity  of  ship-owners  in  an  action  for 
damage,  by  collision,  is  limited  by  58  Qeo,  8,  c.  159, 
to  the  value  of  the  wrong-doing  vessel,  and  to  the 
freight  due,  or  to  grow  due,  for  the  then  voyage;  nor 
is  such  responsibility  extended  by  having  given  bail 
unconditionally,  io  a  sum  plus  the  real  value,  to 
answer  the  action.     The  Richnumd,  8  Hag.  481 . 

A  foreign  ship,  though  in  charge  of  a  licensed 
pilot,  is  liable  for  the  full  damage  arising  from  a 
collision  for  which  she  alone  was  to  blame,  notwith- 
standing the  statutes  1  &  2  Geo.  4,  c.  75,  and  6 
Oeo.4,  c.  125,  which  do  not  extend  to  proceeding^ 
in  this  court 

The  municipal  law  extends  to  foreigners  only  in 
certain  cases. 

The  instance  Court  of  Admiralty  is  guided  by 
the  principles  of  international,  and  not  by  those  of 
the  municipal  law. 

Sembk-^thet  in  cases  of  obvious  danger,  the  mas- 
ter is  bound  to  interfore  in  the  management  of  the 
vessel,  although  a  licensed  pilot  be  in  charge  of  her. 
The  GiroUmo,  8  Hag.  169. 

Where  the  mismanagement  of  a  vessel  totally 
lost,  was,  in  the  opinion  of  the  Trinity  Masters,  tbe 
blameable  cause  of  the  collision,  but  in  their  opinion , 
the  master  of  the  other  vessd  was  also  blameable, 
for  not  endeavouring  to  render  assistance  after  tho 
collision,  the  Court  decreed  that  the  owner  of  that 
other  vessel  was  not  liable  for  the  loss,  but  con- 
demned him  in  the  costs  of  the  suit  The  Celt,  3 
Hag.  821. 

In  a  collision  suit,  the  most  regular  mode  of  pro- 
ceeding is  by  plea  and  proofl  The  Gladiator,  8  Hag. 
848. 

In  a  cause  of  collision,  a  warrant  of  arrest  against 

defendant,  a  master,  who  was  also  owner,  reused, 

on  an  fl«  parte  application  and  affidavit  of  the  insuf- 

.  ficiency  of  ship  and  freight  to  cover  the  alleged 

damage,  and  insuffioiency  of  proceeds  firam  the  sale 
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of  the  Bhfp,  and  from  the  freight,  to  pfty  surplus,  a 
monition  ^tecreed  against  defendant 

Defendant  assigned  to  bring  into  the  registry  the 
whole  freight,  subject  to  a  reference  in  respect  of 
directions  for  wages,  &c     The  Triune f  8  Hag.  114. 

A  vessel,  with  the  wind  beam  on  the  larboard 
tack,  ran  foul  of  and  sunk  another  close  hauled  on 
the  starboard  tack.  The  former  vessel  condemned 
in  damages  and  costs.     The  Chester,  3  Hag.  S16. 

(T)  Bbokss. 

Semhle,  that  the  broker*  s  commission  on  the  freight 
of  a  ship  is  5t  per  cent,  unless  there  be  a  special 
agreement,  or  the  ship  be  chartered  upon  a  tender. 
Brown  v.  Naimej  9  C.  &  P.  204.  [Alderson] 

To  enable  a  broker  to  recover  a  commission  on 
the  sale  of  a  ship,  the  mere  fact  of  his  having  intro- 
duced the  purchaser  to  the  seller,  will  not  be  suffi- 
cient; but,  if  it  appears  that  such  introduction  was 
the  ioiandation  on  which  the  negotiation  proceeded, 
the  parties  cannot  afterwards,  by  i^reement  between 
themselves,  withdraw  the  matter  from  the  broker's 
hands,  and  deprive  him  of  his  commission.  The 
broker  will  be  entitled  to  his  commission,  if  he  was, 
up  to  a  certain  time,  the  agent  or  middle-man  be- 
tween theparties,  although  the  contract  be  afterwards 
completed  without  his  instrumentality  or  interfer- 
ence.  WiUtinaonr,  Martin,%C.^¥A,  [Tindal] 

Where  two  brokers  are  referred  to  in  advertise- 
ments, by  a  ship-owner,  and  one  procures  the  cargo 
and  receives  the  freight,  and  the  other  pays  the 
charges  for  eleaxing  out  the  ship,  &c.,  the  latter  must 
share  the  commission,  &c.  with  the  former,  and  can- 
not by  the  usage  of  tnde  maintain  an  action  against 
the  ship-owner. 

Usage  of  trade  is  a  general  and  previuling  course 
of  business  \  and  witnesses  who  are  called  to  prove  it, 
should  cause  their  minds  to  revolve  over  instances 
known  to  them  of  its  having  been  acted  on.  Hall  v. 
Bm«oii,7C.&P.7ll.  [Tindal] 

(U)  Aarest  of  Ships. 

Difibrent  considerations  apply  to  the  arrest  of 
ships  and  the  appropriation  of  proceeds.  The  Neptttne, 
3  Hag.  146. 

Warrant  of  arrest  of  ship  is  notice  to  all  having  an 
interest    Ibid.  132, 

Where  a  vessel  under  arrest  for  ball  to  the  amount 
of  a  part  owner's  interest,  and  after  a  commission,  to 
take  bail,  at  the  instance  of  the  master — the  other 
part  owner  had  issued — was  removed  by  the  master 
and  others  to  Jersey,  the  Court  decreed  an  attach- 
ment agdnst  the  master  and  mate,  for  their  contempt, 
(and  they  were  imprisoned,)  and  a  monition  against 
others  to  shew  cause.  The  Petrel,  3  Hag.  299. 


SHIRE  HALL. 

The  7  Geo.  4.  amended  by  1  Vict  c  24 ;  15  Law 
J«  Stat  26. 


SHOOTING,  WITH  INTENT  TO  MURDER. 

Sending  a  tin  box  filled  with  gunpowder  and  peas, 
to  a  person,  so  contrived  that  the  act  of  opening  the 
box  should  set  fire  to  the  powder,  is  not  an  attempt- 


ing to  discharge  certain  loaded  anns,  witiua  the 
9  Geo. 4,  c.  S 1,  s.  11.  Rexy.  Mmadford,  1  M.C.C.  441. 

If,  in  an  indictment  for  treason,  it  be  stated  as  sn 
overt  act,  that  the  prisoner  discharged  at  the  sove- 
reign a  pistol  loaded  with  potwder  and  a  certain  hnUei^ 
and  thereby  made  a  direct  attempt  on  the  life  of  the 
sovereign,  the  jury  must  be  satisfied  that  the  pistol 
was  a  loaded  pistol,  that  is,  that  these  was  someChiBg 
in  it  beyond  the  powder  and  wadding;  but  it  seems 
it  is  not  necessary  for  them  to  be  satisfied,  that  it 
was  actually  loaded  with  that  which  is  generally 
known  by  the  name  of  a  bullet  Regina  v.  Orford, 
9  C.  &  P.  626.  [Denman,  Aldenon,  and  Patteson] 

The  fact  of  fixing  a  gun  into  a  room  of  A*a  house, 
with  intent  to  shoot  A,  the  prisoner  supposing  him 
to  be  in  the  room,  will  not  support  a  chaxge  of  shoot- 
ing at  A,  if  he  be  shewn  not  to  be  in  the  room,  or 
within  reach  of  the  shot  Rex  v.  Lovel,  2  M.  &  R  39. 
[Gumey] 

An  indictment  under  the  9  Geo.  4,  c.  31,  a.  12,  ibr 
maliciously  shooting  at  A,  is  supported  if  A  is  struck 
by  the  shot,  though  the  gun  was  aimed  at  a  different 
person.  Rex  v.  Jarvie,  2M.  &  R  40.  [Gumey] 

If  a  person,  intending  to  shoot  another,  put  his 
finger  on  the  trigger  of  a  loaded  pistol,  but  is  pre- 
vented from  pulling  the  trigger,  this  is  not  an  attempt 
to  discharge  loaded  arms  **  by  drawing  a  trigger  or 
in  any  other  manner'*  within  tiie  stat  1  Vict  c.  89, 
ss.  8  6r  4,  as  the  words  **  in  any  other  manner"  in  that 
statute,  mean  something  analogous  to  drawing  the 
^g^er,  which  is  the  proximate  cause  of  the  loaded 
arm  going  off 

The  applying  a  loaded  match-lock  gun,  or  the 
striking  the  percussion  cap  of  a  percussion  gun, 
would  be  sufficient  attempts  within  ^ese  enactments. 
Reginar.  St.  George,  9  C.  &  P.  488.  [Parke] 

Whether  on  a  count  chargii^  a  shooting  with 
intent  to  murder,  it  is  essenti^  ti^  the  jury  should 
be  satisfied  that  that  intent  existed  in  the  mind  of 
the  prisoner  at  the  time  of  the  ofiSence,  or  whether  it 
is  sufficient  that  it  would  have  been  a  case  of  murder 
if  death  had  easaed-^tUBre.  But  if  it  be  necessaiy 
that  the  jury  should  be  satisfied  of  the  intent,  the 
circumstance  that  it  would  have  been  a  case  of 
murder  if  death  had  ensued,  would  of  itself  be  a 
good  ground  from  which  the  jury  might  infer  the 
intent,  as  every  one  must  be  taken  to  intend  the 
necessary  consequences  of  his  own  acts. 

A  was  night-poaching  in  a  wood  belonging  to  B, 
and  B  came  up  to  A,  and  presented  a  pistol  at  him 
saying,  "  Damn  you,  surrender ;"  A  said,  **  Now 
don't  you,"  and  ridsed  an  ur-gun  and  dischai^ged  it, 
and  Wounded  B.  Semble,  that  if  B  had  died,  it  would 
not  have  been  a  case  of  murder.  Regina  r.  Jonee,  9 
C.&P.268.  [Patteson] 

An  indictment  on  the  7  WilL  4.  ft  1  Vict  a  85, 
88.  8  8e  4,  charged  the  prisoner  with  attempting  to 
diteharge  at  the  prosecutor  a  certain  blunderbuss 
loaded  with  g^powder  and  divers  leaden  riiota.  It 
appeared,  that  the  prisoner,  on  a  refusal  by  the  pro- 
secutor to  give  him  up  some  title-deeds,  addressed 
him  in  these  words :  **  Then  yon  are  a  dead  man," 
and  immediately  imfolded  a  great  coat  which  he  had 
on  his  arm,  and  took  out  a  blunderbuss,  but  was  not 
able  to  riuse  it  to  his  shoulder,  or  point  it  directly  at 
the  prosecutor  before  he  was  seised.  The  blunder- 
buss was  found  to  be  veir  heavily  loaded,  but  the 
flint  had  dropped  out  and  was  discovered  between 
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the  lining  of  the  great  coat : — Held,  that  the  evidence 
was  not  sufficient  to  sustain  the  charge  in  the  in* 
dictment.  Regkta  v.  Lewi*,  9  C.  &  P.  523.  [Arahin, 
SerJO 


SIMILITER. 
[See  Pleading — Practice.] 


SLANDER. 
[See  EviDBHCB — ^Libbl.] 

(A)  Action  por. 

(a)  Where  mainiainahkf  in  generaL 

(b)  Special  Damage. 

(c)  MaUce. 

(d)  PriviUged  dtmmunicationt, 

(B)  Venub. 

(C)  Plbadxnob  and  Etidence. 


(A)  Action  fob. 
(a)   Where  maintainable,  tn  general. 

Words  spoken  of  a  tradesman,  which  imputed  to 
him  impropriety  in  moral  conduct,  and  the  prosti- 
tution 01  a  female  employed  by  him  in  his  shop, 
(though  alleged  to  be  spoken  of  him  in  his  trade,) 
are  not  actionable,  unless  they  can  be  construed  to 
mean  that  he  keeps  an  improper  house.  Brayne  t. 
Cooper,  9  Law  J.  Rep.  (n.s.)  Exch.  80 ;  5  M.  &  W. 
249. 

A  declaration  for  defamation  stated  the  following 
words : — *'  You  have  rOrbbed  me,  for  I  have  found 
the  thing  you  have  done  it  with :" — Held,  on  special 
demurrer  to  the  declaration,  that  the  words  were 
actionable^ 

Primdfaeiey  the  word  ''robbed'*  imports  a  statut- 
able offence,  uid  it  is  for  the  person  using  it  to  shew 
that  it  was  not  spoken  in  that  sense.  BowcUffe  v. 
Edmondi,  9  Law  J.  Rep.  (n.s.)  Exch.  278 ;  7  M.  & 
W.12, 

An  action  will  lie  for  saying  of  the  plaintiff  "  he 
is  a  returned  convict,"  though  the  words  import  that 
the  punishment  has  been  su&red.  Fowler  v.  Dowd^ 
netf,  2  M.  &  R.  119.  [Denman] 

In  an  action  for  slander  of  words,  some  of  which 
if  spoken  and  understood  in  their  ordinary  sense 
would  certainly  be  actionable,  the  jur^  must  coa- 
sider»  taking  the  whole  of  the  conversation  together, 
whether  the  particular  words  are  so  qualified  by  the 
other  parts  of  the  conversation,  as  to  shew  that  they 
ajpe  not  intended  to  convey  the  idea  which  their  pri- 
mary and  ordinary  meaning  would  give.  Shipley  v. 
Todhunter,  7  C.  &  P.  680,  [Tindal] 

Where  words  imputing  insolvency  in  trade  are 
spoken  of  one  of  the  partners  in  a  firm,  such  indi- 
vidual partner  may  maintain  an  action  of  slander 
and  recover  damages  for  the  iiigury  done  to  him ; 
and  it  is  not  necessarily  to  be  considered  as  an  in- 
jury to  a  partnership,  for  which  a  joint  action  only 
can  be  maintained.  Harrison  v.  Bemugten,  8  C.  &  P. 
708.  [Abinger] 

(h)  Special  Damage. 

In  an  action  for  slander,  the  words  used  were, 
"  He  has  defrauded  his  creditors,  and  was  horse- 


whipped off  the  coarse  at  Dqpicaster,"  and  they  were 
laid  in  the  declaration  as  affecting  and  concerning 
the  plaintiff  in  his  profession  of  an  attorney.  Upon 
the  trial,  the  jury  found  that  the  words  were  not 
spoken  of  the  plaintiff  in  relation  to,  or  in  the  exer- 
cise of  bis  profession  as  an  attorney ;  and  they  also 
negatived  the  special  damage :  but  they  found  that 
the  words  had  a  natural  tendency  to  injure  the  plain- 
tiff morally  and  professionally.  After  verdict  for  the 
plaintiff,  with  leave  to  the  defendant  to  move  to 
enter  a  nonsuit : — Held,  that  the  judgment  should 
be  arrested,  as  the  words>  though  words  of  giess 
abuser  did  not  touch  the  plaintiff  in  his  profession 
of  an  attorney.  D'Oy/ry  v.  Baherte^  6  I^w  J.  Rep. 
(N.S.)  C.P.  279 ;  S  Bing.  N.C.  836 ;  fi  Sc  40. 

The  saying,  of  a  commission  agent,  that  he  is  an 
unprincipled  man,  and  borrowed  money  without  re- 
paying it,  is  not  aotionahle  unless  there  be  speoial 
damage ;  but  if  this  was  said  to  a  person  who  was 
going  to  deal  with  hiroi  and  did  not  do  so  in  ooBse* 
quence  of  the  speaking  of  the  werds>  that  is  special 
damage,  although»if  the  person  had  dealt  with  him^ 
the  dealing  might  have  turned  out  unprofitable. 
Storey  v.  ChaUands,  8  C.  &  P.  284.  [Denman] 

(e)  MaUce. 

B,  having  been  employed  as  a  builder  about  a 
house  of  C's,  engaged  A  as  a  carpenter.  The  wood- 
work in  the  house  exceeded  the  estimate  sent  in  by 
B.  D,  being  applied  to  by  C,  to  recommend  a  sur- 
veyor to  measure  the  work,  atated  that  A  had  taken 
away  some  pieces  of  quarteringf  and  that  he,  Bi 
saw  him  take  them.  He  also  made  similar  state* 
ments  to  B,  and  to  a  fellow- workman  of  A%  in  an- 
swer to  inquiries  from  them : — Held,  in  an  action 
for  slander  against  D,  that  the  jury  were  properly 
directed  to  consider  whether  the  words  imputed 
felony ;  and  if  they  thought  they  did,  that  the  plain- 
tiff was  not  entitled  to  recover,  unless  he  shewed 
express  malice,  or  the  jury  from  the  circnmstancee 
could  infer  it  Kine  v.  Sewell,  7  Law  J.  Rep.  (n.s.) 
Exch.  92;  SM.&W.297. 

The  defendant,  a  tradesman,  with  whom  the  plain- 
tiff bad  lived  as  shopman,  after  the  plaintiff  had 
qtiitted  his  employment,  discovered  certain  goods  in 
Uie  possession  of  a  servant,  who  said  they  had  been 
given  to  her  by  the  plaintiff.  The  defendant  went 
to  the  plaintiiTs  relations,  charged  him  with  theft, 
and  received  a  sum  of  money  fVom  them,  which  was 
to  be  returned  if  the  plaintiff  appeared  to  meet  the 
charge.  The  plaintiff  appeared,  required  the  defen- 
dant to  return  the  money,  retract  the  charge,  or 
bring  him  to  trial,  all  of  which  the  defendant  re- 
fused, though  he  persisted  in  the  charge : — Held, 
that  the  words  spoken  to  the  plaintiffS&  relations, 
were  not  a  privileged  communication;  therefore, 
that  malice  must  be  implied,  and  was  not  a  ques- 
tion of  fact  for  the  jury.  Hooper  v.  Tnucott,  6  Law 
J.  Rep.  (N.s.)  C.P.  177 ;  2  Bing.  N.C.  457 ;  2  Sc.672. 

A  man  has  a  right  to  communicate  to  another  anv 
information  he  is  possessed  o^  in  a  matter  in  which 
they  have  a  mutual  interest ;  and  it  is  a  perfectly 
legal  and  justifiable  object  for  one  to  induce  another 
to  become  a  party  to  a  suit,  as  to  a  subject-matter 
on  which  both  have  an  interest ;  and  it  Is  not  be- 
cause strong  or  angry  language  is  used  in  such  a 
communication  that  it  will  be  a  libel,  but  the  jury 
must  go  further,  and  see  not  merely  whether  exprei* 
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[Damym] 


^  tke  TEBiM  to  LoadoD, 
words  spoken  at  Msid- 
in  the  Maidstone 
ngmoas  to  the  plaintifl^ 
die  minds  of  the  jiuy,  a 
of  die  case  being  pro- 
as ikr  plaintiff's  nadettaking  to 
if  tkeviev  at  Maidstone,  and  also 
I  those  which  would  be  incnired, 
plftce  thne,  the  Tenne  might  be 
T.  Jfdsiorr,  8  Law 
li9;  7SclM. 

vC^  PuLkonras  axD  Etddkncb. 

TW  im  <««ikt  of  a  dedaratioB  for  slander,  after 
atvfni^  that  theplaiMtiffwas  possessed  of  a  barley 
s^MluaMl  had  iM«rcd  the  same  from  fire  in  a  certain 
UKj«tf«»c«'  sttdHT,  and  that  the  stack  was  bumt  with- 
MA  the  deAi«hW  the  pUintiiT,  laid  the  slander  as 
|^)^«, ._« tr^  VUMWUiig  the  pUintiff)  is  as  likely 
a  WW  as  aaT  onetoset  fire  to  his  own  barley  stack." 
**  A  IVm  aiid  JcffTY  shop  is  to  be  opened  in  my 
^wMOvui^  the  ddl«^ttdant*s)  parish,  and  the  sign  I 
^iMeavUiV  the  delendant)  shall  hare  painted,  is  a 
h*rW\  j«Kk  99k  fire,  with  a  man  in  the  middle  of 
iV^'  v'^^**^^  matting  that  the  plaintiff  had  nnlaw- 
Ai;N«  wiltuiW*  and  leloniottsly,  set  fire  to  his  said 
sloAl  witK  wtwit  thetvby  to  defraud  the  said  in- 
s«f AiK>e  i*»cw<Y»  ewitraiy  to  the  ststute.)     There 
««»  a  SM^nd  AHiiit  on  the  following  words :  "  West 
«H  l(v^  M^  Ki'k  <>«n  bariev  stack,**  with  a  similar 
VVti%M«<Mdo  Ix^  that  (HHitaine^  iu  the  first  count    The 
^^Uiainm  ^\x«K^w«kHl  by  alleging  special  damage. 
^>;^»|J^  «^  «)rmuri«ir«   that   the  declaration  was 
l^d.  »»,^^.<Si»i»AvlT.&Q,8S5;4DowLP.C.708, 
Im  a  dfvUratKm  in   slander,   alleging  special 
^MMME^^  rv«ultU\g  t^  the  plainliff  from  the  speaking 
^  «^^«  iwp«g%ii«V  bis  title  to  certain  goods,  it  is 
i«^4  wf^>iHw«rv  IM  staHP  any  colloquium,  nor  to  allege 
thai  th*  *^«  wtw  spoken  of  and  concerning  those 

*^Th^^^  «n  acti^  it  is  wttMry  to  set  forth  in 
^b%^  *^vUw*iKui  the  wo«Nb  actually  spoken;  and 
^h^^v  iKsl  «a»  wot  *U*M\  the  Court  arrested  the 


jadgment  after  a  verdict  for  the  plaintifit  Guttrie  t. 
ifaf*«r,5LawJ.Ilep.(N.8.)£xch.274;  1M.&W. 
495;  1T.&6.694;  5DowLP.C.69. 

In  slander,  where  the  jury  hare  found  that  the 
defiendant  meant  to  in^ute  to  the  plaintiff  an  o^nce 
pPMshable  by  law,  the  declaration  will  be  good  after 
vcidict,  even  though  the  colloquium  be  rejected. 
#Wneu  ▼.  Roote,  7  Law  J.  Rep.  (».a.)  Excfa.  66;  3 
M.&W.19L 

The  declaration,  after  stating  that  the  plaintiff 
was  employed  to  thresh  some  com  in  the  bam  of 
one  Glass,  alleged  that  the  defendant  spoke  these 
defamatory  words  of  him,  "  I  saw  one  John  Gsy 
coming  aeross  Mister  Glass's  barton,  with  some 
barley,  and  my  son  H  H  said,  what  art  going  to  do 
with  that  ?    Gaj  said  he  was  going  to  feed  pheasants 
with  it,  and  said,  where  he  had  got  that,  he  couU 
hare  more,  and  that  he  had  it  at  Farmer  Glass's 
ham,*'  (meaning  the  bam  where  the  plaintiff  was 
at  work,  and  thereby  meaning,  that  the  barley  m 
the  possession  of  Gay,  was  the  property  of  Glsss, 
and  that  the  plaintiff  had  stolen  it,  and  given  it  to 
Gay.)    On  demurrer  to  the  declaration,  held,  thst 
the  words  did  not,  in  the  absence  of  all  explanatioa, 
warrant  the  innuendo,  and,  therefore,  that  it  was 
not  admitted  by  the  demurrer.     Wheeler  t.  Hamua, 
8  Law  J.  Rep.  (N.i)  aB.  S  j  9  Ad.  &  E.  286 ;  1  P. 
&D.55. 

In  an  action  for  slander,  the  defendant  pleaded  a 
confidential  communication,  justified  by  circum- 
stances,  and  a  firm  belief  upon  his  part  in  the 
truth  of  that  which  he  communicated.     Upon  spe- 
cial demurrer,— Held,  that  the  plea  was  bad,  inas- 
much as,  to  render  a  confidential  communicatioii  a 
complete  defence  to  an  action,  there  should  be  a 
combinadon  of  two  circumstances,  the  propriety  of 
the  occasion  on  which  the  communication  is  msde, 
and^  the  absence  of  express  malice  or  malice  in  fiict 
against  the  plaintiff;  and  the  plea  did  not  negative, 
either  in  express  terms,  or  impliedly,  the  absence 
of  such  malice,  but  confined  itself  to  the  grounds  of 
a  communication  justified  by  circumstances,  and 
the  defendant's  belief  in  the  tmth  of  that  which  he 
had  asserted. 

A  plea  to  the  special  damage  in  slander  is  bsd. 
Smith  V.  ThonuUf  5  I^aw  J.  Rep.  (n.8.)  C.P.  52*  2 
Bing.  N.C.  372 ;  2  Sc  546 ;  4  DowL  P.C.  553. 

In  case  by  husband  and  wife,  for  words  spoken 
of  the  wife,  actionable  in  themselves,  with  special 
damage, — Held,  that  evidence  of  the  special  damage 
was  properly  rejected.  Dengate  v.  Gardiner,  7  Law 
J.  Rep.  (na)  Exct.  201 ;  4  M.  &  W.  5. 

If  A  has  sold  goods  to  B,  and  would  not  delirer 
them  without  payment,  and  it  be  alleged  in  a  de- 
claration for  words  by  B  against  C,  that  this  non- 
delivery was  special  damage  resulting  fh)m  words 
spoken  by  C  to  A,  the  counsel  of  C  may  ask  A,  on 
the  trial  of  the  action  for  words,  whether  he  did  not 
refuse  to  deliver  the  goods  from  what  other  persons 
said  of  B,  and  what  those  persons  did  say.  King  v. 
lfVi/fa,8C.&P.614.  [Abinger] 

In  slander,  where  the  words  proved  aro  ambi- 
guous, subsequent  words  of  the  same  import  sie 
inadmissible.  Pearce  v.  Ornsby,  1  M.  &  R.  45$, 
[  AbingeT] :  s.  p.  Symnums  v.  Blake,  Ibid.  477. 

Previous  slander,  for  which  damages  have  been 
recovered,  may  be  given  in  evidence.  Ibid,  [Pkt- 
tesonj 
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In  an  Mtioii  of  slioidCT,  tlie  witaeMes  mutt  prove 
the  words  uted,  and  cannot  be  allowed  to  state  the 
impression  produced  npon  their  minds  by  the  whole 
of  the  conversation.  JSfarriton  v.  Bemngton^  8  C.  & 
P.  708.  [Ahinger] 


SLAVES. 

[See  CoifPSif8ATioN.] 

As  to  the  compensation  for  slaves,  see  6  WilL  4, 
c.  5  k14  Law  J.  Stat  5;  and  6  &  7  Will.  4,  c.  82 ; 
Ibid.  204. 


SMUGGLING. 
[See  Rbvshux.] 


SOLICITOR. 

[See  Attornby  amd  Solicitor.] 


SPECIAL  CASE. 

The  Court  will  not  draw  an  inference  of  fact  in  a 
special  case,  where  the  power  to  do  so  is  not  given 
to  and  accepted  by  them. 

A  special  case  set  forth  a  will,  by  which  a  tea- 
tator  devised  certain  copyhold  estates  to  bis  daughter- 
in-law  for  life,  with  remainder  to  his  heir,  subject 
to  a  certain  condition  to  be  performed  within  three 
months  after  the  testator's  death.  It  did  not  find 
that  the  heir  had  notice  of  the  condition ;  but  it 
stated,  that  the  tenant  for  life,  who  was  the  mother 
of  the  heir,  entered  into  possession,  and  the  heir 
was  never  aidmitted  to  the  lands,  and  his  heir  suffered 
the  parties  taking  in  remainder  upon  breach  of  the 
condition,  to  enter  and  be  admitted,  and  remain  in 
possesion  undisturbed  for  several  years.  The  Court 
refused  to  draw  the  inference  that  he  had  notice  of 
the  condition.  Doe  d.  Taylor  v.  Crisp,  8  Law  J.  Rep. 
(if.8.)  Q-B.  41 ;  8Ad.&£.770;  lP.&D.d7. 

Where  a  verdict  was  found  for  the  plainti£^  on 
the  count  for  money  had  and  received,  and  for  the 
defendant  on  )i  special  count  in  assumpsit,  to  recover 
the  deposit  on  a  sale  by  auction,  and  the  cost  of  in- 
vestigating title,  &c.  and  the  plaintiff  having  moved* 
pursuant  to  leave  reserved,  to  increase  the  verdict 
oy  the  amount  of  the  expenses  incurred,  and  interest, 
upon  which  the  fects  were  turned  into  a  special 
case ;  and  upon  the  argument  of  that  case,  the 
plaintiff  had,  by  the  judgment  of  the  Court,  a  verdict 
only  on  the  count  for  money  had  and  received,  and 
the  defendant  had  a  verdict  upon  the  other  counts  t 
— Held,  that  the  Master  was  right  in  allowing  to 
the  defendant  the  coste  of  the  special  case.  Oosbell 
V.  Archer,  5  Law  J.  Rep.  (n.s.)  h..B.  Z5;  5  N.  &  M. 
523. 

The  plaintiffs  declared  on  a  bill  of  exchange  for 
245/.,  and  delivered  particulars  for  the  same  amount, 
but  on  being  produced,  the  figures  in  the  margin  of 
the  bill  were  ^SL,  whilst  the  words  in  the  body  of 
the  bin  were  two  hundred  pounds.  On  ihe  trial, 
no  application  was  made  to  amend  the  declaration. 
On  a  special  case,  the  questions  were,  whether  upon 
so  much  of  the  evidence  given  at'  the  trial  as  might 
be   deemed  to  be  admissible,  the  plaintifi  were 
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entftled  to  recover  in  this  action,  either  the  sum  of 
2451.  with  interest,  or  the  sum  of  200L  with  interest 
If  the  Court  should  be  of  opinion  that  the  plaintifii 
were  entitled  to  recover  either  of  these  sums,  a  ver- 
dict was  to  be  entered  accordingly.  If  the  Court 
should  be  of  opinion  that  the  plaintiffs  were  not 
entitled  to  recover  any  sum  firom  the  defendants,  a 
nonsuit  was  to  be  entered.  The  Court  having 
decided  that  the  bill  was  a  bill  for  200A  only,— 
Held,  that  the  defendants  were  liable  to  pay  the 
costs  of  the  whole  proceedings.  Saundertou  v.  Piper, 
9  Law  J.  Rep.  (n.s.)  C.P.  64 ;  5  Bing.  N.C.  581 ;  7 
Sc.418;  7  DowL  P.C.  682. 


SPECIAL  JURY. 
[See  JvBT.] 


SPECIAL  VERDICT. 

Under  what  circumstances  the  Court  will  nfOBe 
to  allow  a  special  case  to  be  turned  into  a  special 
verdict,  for  the  purpose  of  bringing  the  judgment 
before  a  court  of  error.  Regina  v.  Price,  9  Law  J. 
Rep.(N.8.)M.C.49:  llAd.&£.727;  3P.&D.42I. 


SPECIFIC  PERFORMANCE. 

[See  COMTBACT — ^BaVKBUTTCT — ^iMJimCTION.] 

!A)  'When  decbbbd. 
B)  When  bsfusbd. 


(A)  Whbn  dbcbbbd. 

Specifio  perfoimanee  was  decreed  in  liivour  of  a 
purchaser,  though  no  solicitor  acted  for  the  vendor, 
and  though  the  contract  was  executed  under  cir- 
cumstances which  might  easily  have  led  to  fraud, 
no  fraud  being  proved  in  the  vendor  or  his  agent 

The  fact  that  a  party  was  considerably  in  liquor 
when  he  entered  into  an  agreement,  is  no  reason  lor 
the  Court  refusing  a  decree  for  specific  performance 
if  there  was  no  fraud.  Lightfoot  v.  Heron,  8  Y.  &  C. 
6SS. 

A  manor  was  sold  by  public  auction,  which  the 
title-page  of  the  particulars  described  to  be  with 
fines  arbitrary,  though  among  the  lots  it  was  de- 
scribed merely  as  "  the  manor,  with  the  fines,  &&, 
averaging  1501  a  year,"  and  there  was  the  usual 
condition  as  to  abatement  in  respect  of  misde- 
scription. The  fines  upon  descent  were  after- 
wards found  to  be  fixed  fines  of  small  amount: — 
Held,  that  this  was  a  material  misdescription,  not 
putting  the  purchaser  under  the  obligation  of  further 
inquiry ;  and  that  he  was  entitled  to  a  decree  for 
specific  performance,  with  a  reference  to  the  Master 
as  to  the  amount  of  compensation,  notwithstanding 
the  particulars  gave  the  average  income,  and  the 
purchase-money  did  not  exceed  the  actual  value. 

Semble — If  the  purchaser  had  inquired  as  to  the 
fines  being  arbitrary,  and  had  not  obtained  any 
further  information,  he  might  still  have  relied  upon 
the  particulars.  CiMen  v.  CartwriglU,  9  Law  J.  Rep. 
(n.s.)  Ex.  £q.  21. 

The  plaintif!^  by  his  bill,  stated  an  agreement  for 
a  lease,  containing  certain  provisions,  and  prayed  a 
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specific  performance.  The  contemporaneous  evi- 
dence adduced  in  proof  of  the  agreement,  made  no 
mention  of  one  of  the  alleged  provisions ;  but  that 
provision  was  contained  in  a  draft  of  the  lease  not 
known  to  either  party,  until  discovered  some  years 
afterwards  in  the  possession  of  the  lessor's  steward. 
The  tenant  had  been  in  possession  from  the  time  of 
the  agreement : — Held,  that  there  was  not  such  a  va- 
riation between  the  agreement  stated,  and  that  which 
the  evidence  went  to  prove,  as  to  prevent  the  Court 
from  making  a  decree  for  the  plaintiff,  on  the  ground 
of  part  performance.  Mvndy  v.  JoUffe,  9  Law  J. 
Rep.  (N.S.)  Ch.  95 ;  overruling  s.  c  862. 

Where  the  plaintiff,  at  the  time  of  the  commence- 
ment of  the  suit,  is  entitled  to  specific  performance 
of  an  agreement  for  a  lease,  and  to  substantial  relief, 
he  will  be  entitled,  at  the  hearing,  to  a  decree  for 
substantial  relief,  although  the  term  of  the  lease 
has  expired,  if,  in  the  meantime,  there  has  been  no 
act  of  the  parties  to  take  away  his  right  Wilkin- 
Mm  V.  Torkingtonf  7  Law  J.  Rep.  (n.8.)  Ex.  Eq.  30  ; 
2  Y.  &  C.  726. 

(B)  When  refused. 

Where  the  illegality  of  an  instrument  appears  on 
the  face  of  it,  and  every  question  concerning  it  can 
be  tried  at  law,  a  court  of  equity  will  not  interfere. 
Simpson  v.  Lard  Untvdent  6  Law  J.  Rep.  (n.s.)  Ch. 
315  ;  3  M.  &  Cr.  97. 

The  Court  will  not  decree  a  specific  perfonnance 
of  a  contract,  if  any  circumstances  of  suspicion 
exists  which  remain  unexplained.  West  v.  Hab- 
good,  6  Law  J.  Rep.  (n.8.)  Ch.  369. 

Specific  performance  of  a  parol  agreement  partly 
performed  was  refused,  because  the  ag^^ement  proved 
varied  in  one  particular  from  the  one  stated.  Mun- 
day  V.  Jolife,  9  Sim.  41 3. 

Specific  perfonnance  was  refused  against  a  vendor 
contracting  id  error.     Neap  v.  Abbott,  C.P.C.  838. 

In  cases  of  specific  performance,  the  Court  ex- 
ercises a  discretion,  and  will  not  in  all  cases  enforce 
the  specific  performance  of  a  contract  Therefore, 
where  one,  at  an  auction,  by  mistake  contracted  for 
the  purchase  of  estate  A,  meaning  to  become  the 

Eurchaser  of  estate  B,  the  Court  refused  to  compel 
im  to  perform  the  contract ;  but  left  the  parties  to 
their  remedy  at  law.  Matins  v.  Freeman,  6  Law  J. 
Rep.  (n.s.)  Ch.  133;  2K.25. 

Courts  of  equity  will  give  no  encouragement  to 
contracts  which  savour  of  maintenance  or  cham- 
pertv,  though  they  may  not  be  within  the  strict 
legal  limits  assigned  to  those  offences.  Prosser  v. 
Edmonds,  1Y.&C.48L 

An  agreement  for  the  sale  of  lands  was  entered 
into  with  one  of  two  sets  of  proprietors  of  a  railway, 
providing  that,  by  giving  notice  the  projectors  might 
vacate  the  agreement,  if  their  act  did  not  pass.  By 
an  arrangement  made  at  the  recommendation  of  a 
committee  of  the  House  of  Commons,  an  act  was 
painted  for  incorporating  the  projectors  of  the  two 
fines  into  one  company.  The  projectors  of  the  first 
line  gave  notice  to  the  plaintiff  determining  the 
.  agreement  Specific  perfonnance  of  the  agreement 
was  refused,  as  the  act  originally  contemplated  did 
not  paKN.  (ireenhalgh  v.  Manchester  and  Birmingham 
fiuilway  Company,  8  Law  J.  Rep.  (n.s.)  Ch.  75. 

An  «Mtate  was  limited  to  A  for  life,  without  im- 
\t*-iu'hm*fni  of  waste,  with  remainder  to  his  first  and 


other  sons  In  tail,  with  an  ultimate  limitation  to  A 
in  fee.  A,  acting  as  the  absolute  owner,  contracted 
with  B  for  the  sale  of  the  fee  of  the  estate,  but  being 
unable  to  perform  the  contract, — Held,  that  B  wis 
not  entitled  to  a  specific  performance  thereof  to  the 
extent  of  A's  interest  in  the  proper^,  with  a  com- 
pensation. Thomas  v.  Bering,  6  Imw  J.  Rep.  (na) 
Ch.267;  1  K.729. 

A  being  entitled  under  his  marriage  settlement  to 
a  life  interest  in  certain  freehold  estates,  with  re- 
mainder to  the  use  of  trustees  for  a  term  of  1,000 
years,  to  secure  a  jointure  and  portions,  with  re- 
mainder to  himself  in  fee,  conveyed  part  of  the  lands 
to  B  in  fee  in  exchange  for  other  lands.  B's  heir 
afterwards  having  contracted  for  the  sale  of  the  land, 
the  purchaser  refused  to  complete  the  contnct  on 
the  ground  that  A  had  no  power  to  exchange  the 
lands  in  fee.  The  vendor  then  procured  the  execu- 
tion of  certain  deeds,  with  a  view  of  bringing  the 
exchange  within  the  terms  of  a  power  of  sale  and 
exchange  given  to  the  trustees  under  the  settlement; 
— Held,  under  these  circumstances,  and  likewise  ob 
the  ground  that  the  after-executed  deeds  were  grossly 
inaccurate,  that  the  purchaser  was  not  bound  spe- 
cifically to  perform  (he  agreement 

Semite — that  the  after-executed  deeds,  althoagh 
the  surviving  trustee  of  the  marriage  settlement  was 
a  party  to  them,  did  not  make  the  transaction  be- 
tween A  and  B  a  due  execution  of  the  power.  Cpw- 
gill  V.  Oxmantoum,  3  Y.  &  C.  369. 

A  number  of  persons  having  an  interest  in  an 
estate,  which  was  the  subject  of  litigation,  some  of 
them  executed  an  undertaking  to  the  town  agent  of 
their  country  solicitor,  to  mortgage  the  estate,  to 
secure  the  present  and  future  costs ;  but  it  was  not 
signed  by  the  other  parties.  A  bill  for  specific  per- 
formance was  brought  by  the  town  agent  against 
such  of  the  parties  as  had  signed  the  undertakings 
The  Master  of  the  Rolls,  being  of  opinion,  that  it 
was  part  of  the  agreement  that  aU  should  sign,  dis- 
missed the  bill,  with  costs.  Jones  v.  WiUiams,  5 
Law  J.  Rep.  (n.s.)  Ch.  253. 

The  Court  will  not  give  any  assistance  to  a  person 
seeking  to  enforce  a  hard  ba^ain. 

A  agpreed  to  serve  B  and  C,  partners,  fi>r  six 
years,  at  a  fixed  salary,  and  not  to  be  employed  Ibr 
any  other  person  during  that  time ;  at  the  expira- 
tion of  which  he  was  to  be  admitted  into  the  part- 
nership, but  no  terms  were  settled.  A  left  the 
service  of  B  and  C  during  the  term,  and  conunenced 
business  in  the  same  trade : — Held,  that  both  parts 
of  the  agreement  must  be  taken  together,  and  as 
one  part  could  not,  on  account  of  its  vagueness,  be 
enforced,  the  Court  would  not  interfere  to  restrain 
A  from  carrying  on  his  business.  Kimberley  v. 
Jennings,  6  Law  J.  Rep.  (n.s.)  Ch.  115 ;  6  Sim.  340. 


SPIRITS. 


The  law  relating  to  distillers  and  retailers  of 
spirits  altered  by  6  &  7  WilL  4,  c  72 ;  14  Law  J* 
Stot  150. 


STAGE  CARRIAGES 

Exempted  from  duty  in  certain  cases  by  6  &  7 
WilL  4,  c  65  ;  14  Law  J.  Stat  139. 


STAMP. 
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STAMP. 

(A)  In  obkeral. 

(B)  Administration. 

(C)  Agrbbmsnts. 

(D)  Leases. 

(E)  Promissory  Notes. 

(F)  Receipts. 

(G)  Acknowledgments. 
(H)  Cheques. 

(I)  Deeds. 

(K)  Bonds. 

(L)  Mortgages. 

(M)  Annuity. 

(N)  Felony  under  12  Geo.  3,  c.  48. 


The  use  in  any  part  of  the  United  Kingdom  of 
stamps  denoting  duties  payable  in  Great  Britain 
and  Ireland  respectively,  authorized  by  1  &  2  Vict, 
c.  85 ;  16  Law  J.  Stat  158. 

The  stamp  duty  on  admission  to  the  fireedom  of 
corporations  repealed  by  1  &  2  Vict  c.  36  ;  15  Law 
J.  Stat  53. 

Securities  under  Tithe  Commutation  Acts  ex- 
empted from  stamp  duty  by  3  Vict  e.  15,  s^  10 ;  18 
Law  J.  Stat  11. 

(A)  In  general. 

A  party  holding  certain  mining  shares  which 
were  tiie  property  of  another,  wrote  to  inform  him 
that  a  call  had  been  made  upon  them,  and  to  know 
whether  he  should  pay  the  call  to  prevent  their 
l>eing  forfeited.  The  owner  returned  answer  by 
letter,  authorizing  him  to  do  so : — Held,  that  these 
letters  did  not  require  a  stamp.     Parker  v.  Duhou, 

5  Law  J.  Rep.  (n.s.)  Exch.  90 ;  1  M.  &  W.  30 ;  IT. 

6  G.  248. 

Where  A  by  letter  submits  to  B  a  certain  pro- 
position, from  which  B  in  his  answer  dissents,  and 
introduces  new  terms  and  different  conditions,  but 
the  proposition  of  A  is  finally  acted  upon,  it  is  the 
first  document  which  requires  the  stamp  of  U,  as 
specified  by  the  act  of  parliament 

Where  £vers  letters  are  produced  in  evidence,  to 
prove  an  agreement  between  the  parties  writing 
them,  and  the  entire  series  of  letters  contains  less 
than  1,080  words,  and  one  of  the  letters  is  stamped 
—  quote,  should  such  stamp  be  IL  or  1/.  15f.  f 
Schultz  V.  Jitletfy  5  Law  J.  Hep.  (n.s.)  C.P.  130 ;  2 
Bing.N.C.544;  2Sc.815. 

Tlie  declaration  stated,  that  in  consideration  that 
the  plaintiffs  gave  up  to  the  defendant  a  certain 
guarantie,  then  held  by  the  plaintiffs,  the  defen- 
dant undertook  to  see  certtan  bills  paid  at  maturity. 
Pleas,  non  assumpsit,  and  that  the  plaintifis  did 
not  give  up  the  guarantie.  At  the  trial,  it  was 
proved,  that  the  guarantie  had  been  given  up  to  the 
defendant,  and  destroyed  by  him,  and  also  that  it 
had  never  been  stamped.  The  learned  Judge 
allowed  a  copy  to  be  given  in  evidence.  Upon  a 
motion  for  a  new  trial,  for  the  reception  of  this 
evidence,  the  Court  held,  that  the  paper  was  ad- 
missible without  a  stamp.  Haigh  v.  Brooke,  9  Law 
J.  Rep.  (n.8.)  as.  194 }  10  Ad.  &  £.  309 ;  3  P.  & 
D.452. 

An  act  of  parliament  for  embanking  and  draining 
Isnds,  in  the  county  of  Nottingham,  provided,  *'  that 


the  proprietors  of  certain  lands  and  grounds'*  should 
appoint  commissioners  for  that  purpose ;  and  it  also 
enacted,  "that  it  should  be  lawful  for  the  known 
agent,  for  the  time  being,  of  each  and  every  pro- 
prietor entitled  to  vote  in  the  election  of  any  original 
or  special  commissioner,  or  for  any  other  person 
authorized  and  empowered  by  any  note  in  writing, 
signed  by  such  proprietor,  to  act  in  the  nomination 
and  appointment  of  such  commissioner,  as  fully  and 
eiiectually  as  if  such  proprietor,  in  whose  behalf  he 
should  act,  was  present  at  any  meeting  to  be  held 
for  that  purpose."  In  pursuance  of  this  provision, 
the  following, authority  in  writing  was  g^ven: — 
'*  We,  the  undersigned,  being  the  major  part  of  the 
trustees  of  the  shares  of  the  estate  of  Thomas 
Magnus,  deceased,  lying  and  being,  &c.,  do,  by  this 
note  or  writing,  under  our  hands,  and  in  pursuance 
of  the  statute  in  this  behalf  made  and  provided, 
authorize  and  empower  B,  0,.and  T,  all  o^  &c. 
and  any  one  of  them,  to  act  for  us  in  the  nomi- 
nation and  appointment  of  a  special  commis- 
sioner for  the  township  of  Everton  and  Scaft- 
worth,  at  a  meeting  appointed  to  be  held,  on  &c. 
at  &c.  for  the  purpose  of  appointing  a  special 
commissioner  for  the  said  township."  Signed  by 
several  parties: — Held,  that  this  authority  required 
a  stamp. 

Whether  the  words  "proprietors  of  lands  and 
grounds,"  used  in  the  acts  relating  to  this  drainage, 
were  intended  to  designate  the  persons  having  the 
legal  estate,  or  were  used  in  a  more  popular  sense, 
and  applicable  to  the  persons  who  had  the  controul 
over  and  management  of  the  lands  and  grounds, 
and  received  and  disposed  of  the  rents  of  the  same 
— qumre,  RegmaY.  Kelk,  9  Law  J.  Rep.  (n.8.)  Q.B. 
862;  12Ad.&E.559;  4P.  &D.  185. 

A  paper  signed  by  the  defendant  was  in  the  fol- 
lowing form :  "  M  H  (the  plaintiff)  has  advanced 
me  12^  on  furniture,  &c  delivered  to  him  at  Strat- 
ford:— Held,  that  this  did  not  require  a  stamp. 
Huxley  v.  C  dnmor,  8  C.  &  P.  204.  [  Abinger] 

A  deed  being  produced  at  the  hearing,  which 
wanted  a  proper  stamp,  the  cause  was  ordered  to 
stand  over,  to  give  the  plaintiff  an  opportunity  of 
getting  a  stamp  affixed.  This  being  effected,  a 
decree  was  made.  Curtie  v.  Holcombe,  6  Law  J.  Rep. 
(n.s.)  Ch.  156. 

A  power  of  attorney  to  receive  costs  in  bank- 
ruptcy need  not  be  stamped.  Re  Elgie,  8  Law  J. 
Rep.  (n.s.)  Bankr.  52. 

A  power  of  attorney  to  an  agent  to  reodve  taxed 
costs  in  bankruptcy,  does  not  require  a  stamp. 
Re ,  8  Law  J.  Rep.  (n.s.)  Bankr.  16. 

(B)  Administeation. 

An  exemplification  from  an  Ecclesiastical  Court, 
of  the  grant  of  an  administration  de  bonis  mm,  recited 
the  grants  of  two  prior  administrations : — Held,  that 
it  was  properly  stamped  with  one  stamp  of  3^  Doe 
d.  Edwards  v.  Gunnings  6  Law  J.  Rep.  (n.s.)  K.B.  229 ; 
7Ad.&£.240;  2N.&P.260. 

(C)    AOBEEMENTS. 

An  instrument  in  these  words,  **  I  hereby  certify 
that  I  remain  in  t^e  house.  No.  3,  Swinton  Street, 
belonging  to  W  G,  upon  sudSerance  only,  and  agree 
to  give  immediate  possession  to  him  at  any  time  he 
may  require,"  is  not  an  agreement  for  a  tenancy  re- 
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quirinff  a  stamp.    Barry  r.  Ooodman,  6  Law  J.  Rep. 
(N.8.)  £xch.  188 ;  2  M.  &  W.  768. 

Where  the  ddTendanta,  as  the  proTinonal  com-* 
mittee  of  a  zoological  association,  proposed  and 
seconded  a  resolution  (which  they  suhscrihed),  that 
T  should  he  managing  director  of  the  association 
for  the  period  of  three  years,  and  that  the  plaintiff 
should  he  secretary  for  the  same  period,  itae  remu- 
neration to  the  former  to  be  settled  at  some  future 
meeting,  the  latter  to  receive  5k  per  week,  and  to 
act  under  the  direction  of  the  proyisional  committee: 
— Held,  that  such  resolution  did  not  amount  to  aa 
agreement,  or  memorandum  of  an  agreement,  within 
the  Stamp  Act,  and  consequently  might  be  produced 
in  evidence  without  a  stamp.  VaughUm  v.  JBHne,  9 
Law  J.  Rep.  (n.s.)  C.P.  826 ;  1 M.  &  0. 869 ;  1  Sc 
N.R.  258. 

Bv  an  instrument,  hearing  date  the  ISth  of  De- 
cember, B,  in  consideration  of  the  rents  thereinafter 
mentioned,  agreed  to  grant  a  lease  to  H,  his  heirs, 
&c.,  of  certain  premises,  to  hold  the  same  for  the 
term  of  two  years  and  three  quarters,  wanting  seven 
days,  from  the  25th  of  December  instant,  at  a  cer- 
tain rent  payable  quarterly,  the  first  payment  to  be 
on  the  25th  of  March  next  following,  which  said 
indenture  should  contain  covenants  on  the  nart  of  H 
to  pay  rent,  &c.,  and  aJl  such  other  simuar  cove* 
nanta,  &c.  as  were  contained  in  a  certain  indenture 
of  lease  therein  described,  and  H  agreed  to  accept 
such  lease,  if  and  when  requested  so  to  do  by  B ;  and 
that  until  such  lease  should  have  been  grunted  as 
aforesaid,  it  should  be  lawful  for  B,  his  executora, 
&c.,  to  distrain  for  all  or  any  part  of  the  rent  which 
might  become  due  from  H,  for  or  in  respect  of  the 
premises  thereby  agreed  to  be  demised,  at  any  time 
after  the  execution  of  that  agreement: — ^Held,  that 
this  instrument  did  not  operate  as  a  demise,  and  that 
an  agreement  stamp  was  sufficient.  Bicknell  v.  Hood, 
8  Law  J.  Rep.  (n.s.)  Exoh.  193 ;  5  M.  &  W.  104. 

A  receipt  for  rent,  stipulating  that  acceptance  of 
rent  shall  not  operate  as  a  waiver  of  a  previous  no- 
tice to  quit,  does  not  require  an  agreement  stamp 
under  the  65  Geo.  8,  c  184.  Doe  d.  Wkeble  v.  Fuller, 
1T.&G.17. 

A  letter  in  which  the  defendant,  who  was  propri- 
etor of  a  theatre,  wrote  to  a  third  person,  saying,  "  F 
must  be  satisfied  with  his  present  salary,  until  I 
know  what  turn  the  season  takes,"  is  not  an  agree- 
ment, and  does  not  require  a  stamp.  Frazerv,  Mumt, 
8  C.  &  P.  704.  [  Abinger] 

An  instrument  in  Uie  following  words : — "  Sir,  I 
have  received  the  sum  of  202.,  which  I  have  bor- 
rowed of  you,  and  I  have  to  be  accountable  for  the 
said  sum,  with  l^al  interest  :*' — Held,  not  to  be  a 
promissonr  note,  but  a  special  agreement ;  conse- 
quently, uiat  it  was  well  stamped  with  an  agreement 
stamp.  Horn  v.  Retford  or  Redfeanij  7  Law  J.  Rep. 
(n.s.)C.P.214;  4Bing.N.C.433;  6Sc.260. 

Where,  by  an  agreement,  dated  the  14th  of  May, 
the  parties  agreed  to  refer  the  striking  of  a  boundary 
line  to  a  surveyor,  who  did  not  live  within  a  certain 
neighbourhood;  and  by  an  agreement,  dated  the 
25th  of  May,  written  upon  the  same  paper,  they 
modified  the  foimer,  and  submitted  the  matter  in 
dispute  to  a  surveyor,  residing  in  the  neighbourhood, 
and  this  latter  agreement  was  acted  upon ;  the  stamp 
being  attached  to  and  placed  in  juxtaposition  with 
the  former : — Held,  that  no  distinct  stamp  need  be 


afilzed  to  the  second  agreement,  which  had  been 
acted  upon,  inasmuch  as  the  two  agrtements  con- 
stituted, in  substance,  but  one,  and  eonseqoently 
one  stamp  was  sufficient  Taylor  v.  Parry ^  9  Law  J. 
Rep.(N.B.)C.P.298;  1M.8e 6.604;  lScN.R.576u 

If  an  agreement  cannot  be  read  in  evidence  for 
want  of  a  stamp,  the  plaintiff  cannot  recover  the 
value  of  the  work  and  labour  to  which  the  agreement 
refers,  although  the  defendant  may  have  had  the 
benefit  of  it 

An  agreement  signed  by  the  plaintiff  only,  ia  as 
against  him  valid  in  point  of  law  as  an  agreement, 
and  must  therefore  be  stamped.  Saghes  v.  Budd,  8 
Dowl.  P.C.  478. 

An  I  O  U  which  contsins  ^»eeia]  terms  that  the 
sum  to  be  paid  shall  be  reduced  in  a  certain  event, 
and  that  part  of  the  sum  shall  be  disposed  of  in  a 
particular  manner,  requires  an  agreement  stsmp, 
unless  it  relate  to  an  amount  under  202.  Eoam  ▼. 
PAtA|pa/lf,9C.&P.270.  [Guraey] 

The  following  writing,  *<  13th  of  July  1838,  I 
hereby  adcnowledge  that  I  have  held  the  estate 
called  &c,  situate  &&,  consisting  of  a  dwelling- 
house  and  premises,  with  twenty- three  acres  of  land, 
or  thereabouts,  as  tenant  to  my  brother  T  F,  at  a 
yearly  i^t  of  602:  from  July  4,  1837,  the  rent  to  be 
paid  quarterly ;  and  I  further  acknowledge  to  stsnd 
indebted  to  the  said  T  F  in  the  sum  of  602.  for  die 
first  year's  rent,  which  was  due  on  the  first  day  of 
July  instant ;  I  have  on  the  signing  hereof^  psid  to 
Mr.  Edward  Waahboume,  as  the  attorney  of  the  said 
T  F,  the  sum  of  (UL,  in  part  of  the  said  rent  so  due 
to  hhn  as  aforesaid ;  Jonathan  FVanlds,"  is  evidence 
of  a  contract,  and  requires  a  stamp.  Doe  d.  Fraiikie 
V.  Frankis,  9  Law  J.  Rep.  (n.s.)  Q.B.  177 ;  1 1  Ad.  ft 
£.792;  3P.&D.565. 

If  a  sheriff,  under  ^JLfa.,  levy  on  goods  worth  14L 
and  the  sheriff  be  sued,  and  the  execution  creditor 
give  the  sheriff  an  agreement  of  indemnity,  this 
agreement  requires  a  stsmp,  unless  the  indemnity  be 
limited  to  a  sum  under  202.  Shepherd  v.  WkeVe,  8 
C.&P.584.  [Abinger] 

A  party  to  a  contract  seeking  to  prove  its  ille- 
gality, may  give  in  evidence  £e  written  eontnct 
which  contains  its  terms,  though  unstamped.  Cop- 
pock  V.  Bower,  8  Law  J.  Rep.  (n.8.}  Exch.  9 ;  4  M.  & 
W.  361. 

Where,  by  an  agreement,  a  number  of  persons 
bind  themselves  that  each  loill  eeveraUy  pay  502.,  and 
ono'/ourth  (tf  certain  coots,  and  give  a  bond,  bill,  or 
note,  for  his  own  proportion,  such  agreement  re- 
quires only  one  stamp.  Ramsbottom  v.  Dame,  8  Law 
J.  Rep.  (N.B.)  Exch.  80 ;  4  M.  &  W.  584. 

An  agreement  for  the  ssle  of  goods  and  goodwill 
for  602.,  was  held  to  require  a  stamp.  Soa^  v.  Findk, 
8  Bing.  N.C.  506 ;  4Sc293. 

An  agreement  to  make  a  press  for  a  oeitain  pricey, 
pajrment  to  be  made  by  instalments  in  advance  up 
to  the  delivery  of  the  press ;  to  be  ready  within  three 
months: — Hdd,  to  be  an  agreement  relating  to  the 
sale  of  goods,  within  the  exception  in  the  Stsmp 
Act  P^er  V.  Arnold,  5  Law  J.  Rep.  (n.s.)  Exch.  1 ; 
2Cr.M.&R.6l8;  IT.&G.l. 

An  agreement  that  the  defendant  shonld  have  a 
tenement  of  pluntiff*s  for  202.  a  year,  and  the  whole 
of  plaintiffs  keep  and  maintenance  during  die  life 
of  the  defendant,  requires  only  an  agreement  stunp, 
and  not  an  ad  vahretn  lease  stampw 
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A  Bpedal  eoa&t  upon  the  agreement  is  not  neces- 
sary where  the  plaintiff  has  done  all  that  is  required 
of  him  by  the  agreement;  hut  he  may  recover  the 
price  of  goods  sold  by  him  under  it,  on  the  common 
count  in  debt  for  goods  sold  and  delivered.  Stwe  v. 
JUgtri,  6  Law  J.  Rep.  (n.8.)  Exoh.  145 ;  2  M.  &  W. 
443. 

A  deed  purporting  to  he  a  surrender  of  a  leasee 
and  made  in  consideration  of  120i.,  and  of  a  new 
lease  to  be  granted  of  the  premises,  at  an  increased 
rent,  was  stamped  with  a  II.  15«.  stamp : — Held,  that 
it  did  not  also  require  an  agreement  stamp,  as  the 
agreement  for  the  new  lease  was  part  of  the  convey- 
ance, and  incident  thereto.  Do9  d.  Pktllijpt  v.  PhU* 
;t/>«, 3 P. & D. 603 ;  llAd.&£.79«. 

Agreement,  in  writing,  by  tenants  in  common  of 
an  estate  and  the  tenant  of  the  principal  part  theieol^ 
that  a  mine  should  be  put  up  to  sale  by  auction, 
and  if  not  all  sold,  then  what  was  not  sold  should,  in 
the  month  of  August,  be  parted  between  them.  And 
it  was  agreed,  that,  upon  such  sale  and  partition, 
the  sum  of  IQOL  should  be 'paid  by  one  of  them  to 
the  plaintifi^  who  was  the  tenant,  as  a  remuneration 
for  hislosses,  upon  his  giving  up  possession  of  his  farm 
at  the  next  Michaelmas ;  and  he  agreed  to  give  up  his 
farm  at  the  next  Michaelmas,  reserving  to  himself 
his  right  to  a  following  crop.  And  it  was  also  agreed, 
that  he  was  to  keep  the  possession  of  a  bam  and  a 
stable  until  the  ensuing  Candlemas: — Held,  that 
this  did  not  amount  to  an  actual  surrender  by  the 
tenant,  and  was  properly  stamped  with  an  agreement 
stamp.  WeddaU  v.  Capes^  6  Law  J.  Rep.  (n.b.)  Exoh. 
Ill;  1M.&W.50;  1T.&G.430. 

W  gave  D  a  paper,  by  which  he  "  agreed  to  pay" 
a  certain  sum,  by  four  &ced  instalments,  on  certain 
specified  days.  As  these  instalments  did  not  make 
up  the  whole  amount  agreed  to  be  paid,  the  paper 
went  on  thus,  "  the  remainder,  951,,  to  go  as  a  set-off 
for  an  order  of  R  to  T,  and  the  remainder  of  his 
debt  owing  from  D  tohim :" — Held,  that  this  paper 
was  properly  stamped  as  an  agreement,  and  declared 
on  as  such,  and  uiat  it  was  also  admissible  in  evi- 
dence as  proof  of  a  debt  on  a  count  for  an  account 
stated.  Ikmu  or  Davies  v.  Wilkhttm,  8  Law  J.  Rep. 
(n.8.)  aB.  228 ;  10  Ad.  &E.  98;  2P.&D.256. 

A  declaration  alleged  that  the  plaintiff  was  pos- 
sessed of  a  house  for  the  residue  of  a  certain  term« 
and  of  certain  goods,  &o.  therein,  and  agreed  with 
the  defendant  to  assign  and  deliver  them  on  a  certain 
day,  at  a  price  to  be  then  psid,  and  averred  a  readi- 
ness and  willingness  to  assign  and  deliver  the  said 
house,  goods,  &c  The  plea  traversed  the  readiness 
and  willingness.  It  appeared,  in  evidence,  that  the 
greater  part  of  the  house  and  goods  were  burnt 
shortly  after  the  agreement,  and  before  the  day  for 
its  performance : — ^Held,  that  whatever  ground  might 
exist  for  supposing  the  intention  of  the  parties  to  be, 
that  the  agreement  should  be  carried  into  effect,  as 
far  as  circumstances  would  admit,  yet,  upon  the 
issue  so  framed,  the  plaintiff  could  not  recover. 

An  indorsement  upon  the  agreement,  made  before 
breach,  extended  the  time  for  its  performance  from 
the  1st  to  the  6th  of  January : — Held,  to  be  a  fresh 
agreement 

The  agreement  provided,  that  either  party  making 
default  should  pay  to  the  other  6001,  as  liquidated 
damages.  Qtutre — whether  the  indorsement,  for 
extending  the  time,  was  an  agreemeBt,  the  matter 


whereof  waa  of  the  value  of  SOIL,  so  as  to  require  a 
fresh  stamp.  Bacon  v.  Svnpton^  7  Law  J.  Rep.  (n.s.) 
£xch.S4;  3M.&W.78. 

The  conditions  of  a  sale  by  auction  of  the  eatage 
of  the  herbage  of  a  certain  close  set  forth,  that  the 
purchaser  was  to  enjoy  the  possession  until  the 
ensuing  29th  of  September,  upon  the  condition  of 
his  paying  into  the  hands  of  the  auctioneer  a  deposit 
of  IQL  per  cent  on  the  amount,  and  giving  a  satis- 
factory joint  note  for  the  residue  thereof,  payable 
on  the  21st  of  August ;  that  the  purchaser  was  also 
to  give  up  possession  quietly  on  the  29th  of  Sep- 
tember, and  in  case  of  delay,  he  was  to  be  reckoned 
a  wilful  trespasser ;  and  if  he  failed  to  give  the  satis- 
factory joint  note,  the  deposit  was  to  be  forfeited  i 
and  the  vendors  were  to  be  at  liberty  to  re-let,  and 
the  purchaser  was  to  be  liable  for  all  deficiencies 
and  expenses.  In  an  action  for  the  residue  of  the 
purchase-money, — Held,  that  the  conditions  were 
sufficiently  stamped  with  a  one  pound  stamp.  Cattle 
or  Cattell  v.  Gamble,  8  Law  J.  Rep.  (n.s.)  C.P.  162; 
6  Ring.  N.C.  46 ;  6  Sc.  738. 

Goods,  in  which  T,  and  also  a  firm  consisting  of 
T  &  W,  were  interested,  were  shipped  at  Singapore 
for  England,  on  board  a  vessel  called  the  /mnas 
ScetL  In  consequence  of  tempests,  that  vessel  be- 
came unable  to  continue  her  voyage,  and  the  captain, 
who  was  also  owner,  at  Batavia  transhipped  the 
goods  into  two  other  vessels,  which  he  hired  at  lower 
freights  than  he  had  contracted  to  receive.  When 
the  goods  arrived  in  England,  his  agent  demanded 
the  freight  according  to  his  original  charter-party, 
but  the  consignees  of  the  goods  only  tendered  the 
price  according  to  his  own  contracts.  At  length 
they  agreed  to  pay  the  former,  and,  the  difference 
not  being  asoertained,  T  signed  an  agreement  to  pay 
the  difference  when  ascertained,  between  the  one 
vessel  and  the  James  Scott  in  this  manner,  **  R  and 
R  T  &  W,"  and  afterwards  a  similar  agreement 
with  respect  to  the  other.  This  he  signed  R  T.  An 
action  was  brought  against  T  to  recover  the  differ- 
ence of  the  freight,  in  reference  to  his  own  goods, 
and  the  agreement  was  produced,  bearing  one  stamp 
only : — Held,  that  it  was  properly  received  in  evi- 
dence in  this  action. 

Held,  also,  that  the  ship-owner  was  entitled  to 
recover  the  difference  of  freight 

Whether  he  could  have  recovered  an  excess  over 
his  stipulated  freight,  qvare.  Semble,  that  he  could 
not,  in  his  character  of  ship-owner.  Shiptonv.  Thorns 
Urn,  8  Law  J.  Rep.  (n.8.)  aS.  73 ;  9  Ad.  ft  £.  314 ; 
1  P.  &  D.  216. 

(D)  Leases. 

A  lease  io  1824,  demising  certain  premises  at  a 
yearly  rent  of  201,  and  also  certain  other  fields,  tmm 
a  subsequent  period,  at  the  rents  then  paid  by  the 
tenants  who  then  actoally  occupied  them,  held  sufii- 
dentiy  stamped  with  a  31.  oil  vaUrem  stamp,  and  not 
to  require  an  additional  stamp  of  1/.  \5s,  in  respect 
of  those  fields.  Parry  ir,  Deere,  6  Law  J.  Rep.  (n.s.) 
K.B.47;  5Ad.&£.5fil;  1N.&P.47. 

An  instrument  entitled  John  Doe  dem.  J  B  v.  RoCf 
recited,  that  a  judgment  had  been  signed  against 
the  casual  ejector,  and  that  the  undersigned  being 
tenant  of  the  premises,  admitted  that  possession  had 
been  stayed,  and  that  J  B  had  died,  and  devised  the 
premises  unto  T ;  and  thereby,  in  consideration  of 
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the  premiaes,  he  attonied  tenant  to  T,  for  the  pre- 
inisea  in  his  possession,  and  acknowledged  to  have 
paid  U,  upon  that  attornment  to  the  agent  of  T,  on 
account,  and  in  part  of  the  rent  due  and  to  become 
due,  in  respect  of  the  said  premises,  concluding  thus, 
**(md  I  become  tenant  thererfto  the  said  T,/rom  the 
29th  f^  September  laet  poet.  W  S :"— Held,  to  be  an 
attornment  only,  and  not  to  require  any  stamp. 

A  plaintiff  served  the  ordinary  notice  to  admit 
documents  upon  the  defendant's  attorney,  describing 
one  as  a  counterpart  of  a  lease.  The  defendant's 
attorney  did  not  inspect  it,  but,  on  a  summons  before 
a  Judge,  consented  to  an  order  for  its  admission : — 
Held,  that  the  defendant  could  not  object  on  the  trial, 
that  a  document  which  was  indorsed,  "  Counterpart 
of  a  lease,"  and  was  stamped  as  such,  but  was 
signed  by  the  lessor  and  lessee,  was  not  properly 
stamped.  Doe  d.  Wright  t.  Smithy  7  Law  J.  Rep.  (y.8.) 
aB.168;  8Ad.&£.2l»5;  8N.&P.S35. 

(£)  Pkomissoby  Notbs. 

[See  Bills  of  Exchange  akd  Pbomissort  Notxs, 
Form  and  Construction.] 

<*  11th  of  October  1881.  I  O  U  20<L,  to  be  paid 
on  the  22nd  inst,  W  B,"  requires  a  stamp,  either  as 
a  promissory  note,  or  as  an  agreement  Brooke  t. 
Elkinsy  6  Law  J.  Rep.  (n.b.)  Exch.  6 ;  2  M.  &  W.  74. 

"August  25th,  1887.  Memorandum,  that  I, 
Benjamin  Payne,  had  5L  5s.  for  one  month  of  my 
mother  and  ShrireU  from  this  date  to  be  paid  by  me 
to  her,  Benjamin  Payne/'  is  a  promissory  note  and 
requires  a  stamp.  ShrioeU  ▼.  Payne f  8  Dowl.  P.C.  441. 

A  note  was  indorsed  by  the  plaintiff  as  follows : — 
'*  I  hereby  assign  this  draft  and  all  benefit  of  the 
money  secured  thereby  to  J  G,  of  &c,  and  order  the 
within  named  T  F  H  (the  maker  of  the  note)  to  pay 
him  the  amount  thereof,  and  all  interest  in  respect 
thereof,  (signed)  H  O  R" :— Held,  that  this  indorse- 
ment did  not  require  a  stamp.  Richards  y,  FraisArum, 
9C.&P.22L  [Gumey] 

(F)  Receipts. 

A  receipt  indorsed  on  the  back  of  a  stamped  deed 
may  be  separately  read  in  evidence,  though  it  be 
part  of  an  indorsement  requiring  another  stamp. 
Odffey.  Cookney,  1  M.  &  R.  517.  [Abinger] 

A  paper  in  the  following  form,  signed  by  the 
party,  "  Memorandum,  80th  of  April  1836.  Settled 
all  accounts  of  law  business  up  to  this  day,  and  will 
give  a  receipt  in  full  of  all  demands  when  called  for, 
(signed  J  T,)"  stamped  with  an  agreement  stamp,  is 
receivable  in  evidence  without  a  receipt  stamp. 
Tebbiat  V.  Ambler,  9  C.  &  P.  60.  [Denman] 

(G)  ACKNOWLEDOMENTS. 

Under  Lord  Tenterden's  Act,  9  Geo.  4,  c.  14, 
8.  8,  the  following  memorandum, — **  I  acknowledge 
to  owe  M  36^.,  which  I  agree  to  pay  him  as  soon  as 
my  circumstances  will  permit," — ^is  exempt  from 
stamp  duty,  as  a  writing  made  necessary  oy  that 
statute,  provided  it  be  put  in  for  the  mere  purpose 
of  barring  the  Statute  of  Limitations,  the  debt  itself 
being  proved  by  other  evidence.  Morris  v.  Dixan^ 
6  Law  J.  Rep.  (n.8.)  K.B.  155 ;  4  Ad.  fie  £.  845;  6  N. 
&  M.  438. 

(H)  CHEavEs. 
A  purchased  some,  cattle  at  a  fair,  and  gave  in 


E&yment  an  unstamped  cheque  on  a  banker,  who 
ved  more  than  fifteen  miles  frt>m  the  place  where 
it  was  dated,  but  with  whom  he  had  no  eflects.  He 
afterwards  sold  them  to  B.  In  an  action  by  the 
original  owner  of  the  cattle  against  B  for  their  valne^ 
on  the  ground  that  they  had  been  fraudulently  ob> 
tained  by  A : — Held,  &at  the  unstamped  cheque 
was  receivable  in  evidence  to  prove  the  fraud. 
Keabie  v.  Payne,  7  Law  J.  Rep.  (n.8.)  Q.B.  218 ;  8 
Ad.  &  £.  566 ;  3  N.  &  P.  531. 

(I)  Deeds. 

Defendant  being  indebted  to  plaintiff  in  150t, 
and  b^ng  employed  by  T  to  perform  works  for 
which  he  was  receiving  a  per-centage,  wrote  an  order 
to  T  to  pay  plaintiff  1501  out  of  the  first  monies  due 
to  defenduit  Afterwards,  bdng  indebted  to  B  in 
997 1,  he  executed  a  deed  reciting  the  above  fiicts^ 
assigning  and  transferring  to  B  such  sums  as  there 
were  or  should  become  due  to  him,  defendant,  from 
F,  in  trust,  first,  to  pay  plaintiff  the  150JL,  and,  se- 
condly, to  retain  the  residue  towards  payments  of 
the  9972. ;  with  covenants  that  he  should  not  re- 
ceive the  money  nor  retake,  Sec. ;  that  he  had  right 
to  assign,  had  not  incumbered,  and  for  furtlier  aa> 
surance.  Defendant  afterwards  received  150<.  fit>m 
T,  and  plaintiff  sued  him  for  money  had  and  re- 
ceived, and  on  an  account  stated : — Held,  upon  its 
appearing  that,  at  and  since  the  time  of  executii^ 
the  deed,  less  than  5002.  was  due  from  T  to  de- 
fendant, and  that  not  so  much  as  would  make  up 
600L  was  likely  to  be  earned  from  that  time  to  the 
conclusion  of  defendant's  employment  with  T,  that 
the  deed  required  no  more  than  a  ZL  stamp,  under 
the  66  Geo.  3,  c.  184,  sch.  paitl,  tit '  Conveyance.* 
Pooky  V.  Ooodwin,  4  Ad.  &  £.  94;  5  N.&  M.  466. 

(K)  Bonds. 

A  bond  conditioned  for  the  payment  of  a  sum  of 
money  to  the  obligee,  on  a  day  named,  according  to 
a  proviso  contained  in  a  mortgage  of  copyhold  lands 
by  a  third  person,  to  secure  tiie  same  amount,-  was 
held  to  require  a  H  stamp,  though  it  bore  no  stamp 
denoting  that  the  ad  valorem  duty  had  been  pnd  on 
the  mortgage  deed,  and  that  was  not  produced. 

Upon  non  est  factum  pleaded,  to  a  bond  con- 
ditioned for  the  performance  of  certain  conditions, 
breaches  of  which  are  assigned  in  the  declaration, 
the  jury  who  try  the  issue  may  assess  the  damages 
under  tiie  common  venire.  Quin  v.  King,  6  Law  J. 
Rep.  (K.8.)  Exch.  140  ;  1  M.  &  W.  42 ;  1  T.  &  G. 
407 ;  4  DowL  P.C.  786. 

Where  a  bond  is  conditioned  for  the  payment  of 
money  which  is  declared  to  be  the  same  money  as 
that  secured  to  be  paid  by  an  indenture  of  even  date, 
it  must,  to  dispense  with  an  ad  valorem  stamp  on 
such  bond,  appear  by  recital  or  production  of  the 
indenture  that  the  latter  was  such  an  indenture  as 
required  an  ad  valorem  stamp.  Waimeeley  v.  Brierkf, 
1M.&R.529.  [Parke] 

(L)   MOKTQAGES. 

A  mortgi^e-deed  given  on  an  advance  of  IdOL, 
and  containing  covenants  bv  the  mortgagor  to  pro- 
cure renewals  of  the  term  m>m  his  lessors,  and  in 
case  of  his  neglect,  authorizing  the  mortgagee  to 
obtain  such  renewals,  and  limiting  his  expenditsie 
for  such  purpose  to  70Lf  requires  a  2L  stamp  only. 
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as  "  the  total  omonnt  of  the  money  seeured,  or  to 
be  ultimately  recoverable  thereupon/*  ia  not  "  un* 
certain  and  unlimited"  within  the  meaning  of  the 
statute  55  Geo.  3,  c.  184,  schedule  *  Mortgage.' 
Doe  d.  Jarman  v.  Larder^  5  Law  J.  Rep.  (n.8.)  C.P. 
322;  3Bing.N.C.92;  3Sc407. 

An  agreement,  by  which  the  churchwardens  and 
overseers  of  a  parish  consent  to  the  liquidation  of  a 
debt,  to  be  charged  upon  the  income  of  the  church 
lands,  is  an  incumbrance  affecting  land,  and  should 
have  a  mortgage  stamp.  Wrench  v.  Lardi  6  Law  J. 
Rep.  (n.8.)  C.P.  193 ;  3  Bing.  N.C.  672  ;  4  Sc  881. 

Deeds  which  purport  to  be  assignments  of  an 
original  mortgage  for  the  remainder  of  a  term,  and 
which  recite  such  mortgage,  and  contain  a  charge 
for  the  lease  and  for  interest  pidd  to  the  assignor, 
with  interest  on  both  sums,  do  not  require  an  ad 
polorem  stamp,  under  55  Geo.  3.  c  184.  Zhe  d. 
Brame  v.  MapU,  6  Law  J.  Rep.  (n.8.)  C.P.  271 ;  3 
Bing.  N.C.  832 ;  5Sc35. 

Where  a  mortgage  is  created  by  a  charge  upon 
premises,  and  the  mortgagor  covenants  to  pay  a  cer- 
tain sum  and  interest,  and  to  discharge  all  rates, 
taxes,  and  assessments  payable  in  respect  of  the 
premises,  it  is  not  to  be  considered  as  a  mortgage 
for  an  uncertain  and  unlimited  amount,  so  as  to  re- 
quire a  stamp  of  25L  Doe  d.  Merceron  v.  Bragg,  7 
Law  J.  Rep.  (n.8.)  aB.  263 ;  8  Ad.  &  £.  620 ;  3  N. 
&  P.  644. 

Where  a  deed  is  made  as  an  additional  or  further 
security  for  a  sum  already  advanced,  and  also  as  a 
security  for  a  further  sum,  although  the  ad  valorem 
duty  is  only  payable  on  the  latter  sum,  according  to 
55  Geo.  3,  c.  184,  sched.  'Mortgage,  Exemptions,' 
yet  there  must  be  a  deed  stamp.  Lant  v.  Peaces  7 
Law  J.  Rep.  (n.8.)  aB.  135 ;  8  A.d.  &  £.  248 ;  3  N. 
&  P.  329. 

(M)  Annuity. 

A  marriage  settlement  deed,  whereby  a  party,  in 
consideration  of  the  marriage,  and  a  sum  of  money 
paid  as  a  marriage  portion  by  the  father  of  the  in- 
tended wife,  covenants  to  pay  an  annuity  to  trustees, 
to  the  use  of  the  husband  and  wife  during  their  joint 
lives,  does  not  require  an  ad  valorem  stamp,  within 
66  Geo.  3,  c.  184,  sch.  part  1,  as  upon  the  sale  of  an 
annuity. 

The  objection,  that  the  deed  has  not  been  inrolled, 
cannot  be  taken  upon  a  plea  of  n&n  est  factum, 
Mattey  v.  Nanney,  6 Law  J.  Rep.  (n.8.)  C.P.  185 ;  3 
Bing.  N.C.  478 ;  4Sc.258. 

(N)  Felony  under  12  Geo.  8,  c.  48. 

To  constitute  the  felony  (under  the  stat  12  Geo. 
3,  c.  48,  s.  1)  of  writing  some  matter  or  thing  liable 
to  stamp  duty,  on  paper  on  which  had  been  before 
written  some  other  matter  liable  to  stamp  duty,  before 
the  paper  had  been  again  stamped,  it  is  Msential  that 
the  party  writing  should  do  so  with  a  fraudulent  in- 
tent   Begina  v.  Jllday,  8  C.  &  P.  136.  [Abinger] 


Court  of  Queen's  Bench^  the  defendant  having  gone 
out  of  the  jurisdiction,  in  order  to  issue  execution 
pursuant  to  1  &  2  Vict  c  110,  s.  22.  Harvey  v.  Gil- 
bard,  7  DowLP.C.  616. 


STANNARY  COURTS. 

The  proceedings  in  the  Court  of  Stannaries  im- 
proved by  2  &  3  Vict,  c  58 ;  17  Law  J.  Stat  154. 

A  final  order  of  the  vice- warden  of  the  Stannary 
Courts  on  the  equity  side,  may  be  removed  into  the 


STATUTES. 

[See  Action,  Notice.] 

By  an  act  by  which  a  railway  company  was  in- 
corporated, the  usual  power  was  given  to  them,  to 
construct  **  according  to  the  provisions  and  restric- 
tions of  the  act,"  the  said  railway  upon,  across,  or 
over  any  roads,  &c.,  doing  as  little  damage  as  might 
be.  By  a  subsequent  section  it  was  enacted,  ''that 
where  the  railway  should  cross  any  turnpike  road* 
or  other  public  highway,  by  means  of  an  arch," 
auch  arch  should  be  **  of  such  width  as  to  leave  a 
clear  and  open  space  under  such  arch  of  not  leas 
than  fifteen  feet" : — Held,  that,  under  these  clauses 
the  company  were  empowered  to  diminish  the  width 
of  any  turnpike  road,  which  was  crossed  by  the 
railway,  provided  they  left  an  open  space  of  fifteen 
feet;  and  an  application  by  the  trustees  of  a  turn- 
pike road  for  an  injunction  to  restrain  a  railway 
company  from  constructing  a  bridge  over  the  road 
of  less  than  the  usual  width  of  that  road,  on  the 
ground,  that  an  inconvenience  to  the  public  would 
be  thereby  occasioned,  was  refused ;  but  leave  was 
given  to  the  trustees  to  proceed  against  the  company 
in  a  court  of  law.  Attorney  General  v.  London  and 
Southampton  BmUoay  Company,  7  Law  J.  Rep.  (n.8.) 
Ch.  15 ;  9  Sim.  78. 

Long  usage  is  of  no  avail  against  plain  statutory 
enactments ;  and  it  can  be  binding  on  parties  only  as 
the  interpreter  of  a  doubtful  law,  and  as  affording  a 
cotemporaneous  exposition. 

Where  a  statute  expiessiye  as  to  some  points  is 
lilent  as  to  others,  usage  may  well  supply  the 
defect,  if  not  inconsistent  with  express  directions  of 
the  statute.  Dunbar  (Burgh)  v.  Boxburghe  {Duchess), 
8  C.  &  F.  335. 

An  act  of  parliament  empowered  a  company  to 
make  a  canal  between  certain  termini,  without  spe- 
cifying any  time  within  which  it  was  to  be  com- 
pleted : — Held,  that  a  court  of  law  could  not  assign 
a  limitation  to  the  powers  conferred,  by  an  intend- 
ment that  they  were  to  be  exercised  within  a  rea- 
sonable time;  and  consequenUy,  that  the  work 
might  be  resumed  *at  any  period. 

Whether  any  and  what  acts  would  amount  to  an 
abandonment  of  the  powers  so  conferred — qwere. 

If  the  capital  provided  by  such  an  act  be  not 
raised,  quare,  whether  that  circumstance  affects  the 
righ  t  of  the  company  to  prosecute  the  work.  Thick- 
nesse  v.  Lancaster  Canal  Company,  8  Law  J.  Rep. 
(N.S.)  Exch.  49 ;  4M.&W.472. 

Under  a  local  act,  incorporating  a  company  for 
making  improvements,  it  was  enacted,  **  that  after 
an  assessment  of  compensation,  for  the  purchase  of 
land,  the  company  might,  in  case  the  person  entiUed 
could  not  nuUce  out  a  good  tiUe,  pay  the  amount 
into  the  Bank  of  England,  in  the  name  of  the 
Accountant  General  of  the  Court  of  Exchequer,  to 
the  credit  of  the  party  interested:" — Held,  that 
where  it  appeared  that  a  party  had  not  made  out  a 
good  title,  in  consequence  of  the  expense,  but  it  did 
not  appear  that  he  was  unable  to  do  so,  the  company 
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were  not  bound  to  pay  the  money  into  the  hink. 
Regina  ▼.  Deptford  Pier  and  Impiwewtemi  Compamy^ 
ftc  parte  Cotiter,  8  Law  J.  Rep.  (U.S.)  aB.  62;  SAd. 
&E.910;  IP.&D.  126. 

The  nth  section  of  the  stat  7  Will  4.  &  1  YicL 
c  85,  applies  to  indictments  for  offences  committed 
before  it  came  into  operation.  Regina  ▼.  Hagard, 
8  C.  &  P.  167.  [Bolland  and  Coltman] 

By  a  private  act  of  parliament  passed  in  1835, 
the  market  cf  D,  being  the  property  of  A,  wa9  en- 
larged, and  power  was  given  him  to  let  the  erections 
and  buildings,  and  to  Uke  certain  rents  and  toUs^ 
It  was  also  enacted,  that  if  the  said  A,  his  heirs  or 
assigns,  or  the  owners  for  the  time  being  of  the 
market,  should  demise  the  market,  or  the  site 
thereof  or  any  part  thereof,  and  all  or  any  of  the 
erections  and  buildings  erected  or  to  be  erected  on 
the  said  site,  to  any  persons^  the  lessees  thereof 
should,  daring  the  term  of  their  lease,  but  subject 
to  such  exceptions  or  restrictions,  if  any,  as  might 
be  expressly  contained  in  such  lease,  enjoy  the 
respective  rents  and  tolls  as  the  said  A,  or  the 
owners  for  the  time  being  of  the  market,  would 
have  been  entitled  to,  if  such  lease  had  not  been 
made,  and  should  also,  during  the  term  of  their 
leases,  enjoy  all  the  powers,  &c  demised  by  such 
lease,  and  be  subject  to  all  the  obligations  in  respect 
of  the  said  market,  which  the  said  A,  or  the  owners 
of  the  said  market,  would  have  enjoyed,  or  been 
subject  to,  if  such  lease  had  not  been  made.  A 
demised  this  market  to  the  plaintifis  by  parol  agree- 
ment : — Held,  that  the  demise  was  good,  and  need 
not  be  by  deed. 

It  was  also  enacted,  that  A,  his  heirs  and  assigns, 
might  demand  from  any  person  bringing  any  goods 
to  the  market,  certain  specified  tolls.  The  defen- 
dant, who  was  a  cattle-dealer,  residing  at  a  distance 
from  the  market,  came  on  a  market  day,  with  his 
sheep,  to  a  public-house  within  forty  yards  of  the 
market  He  there  left  his  sheep,  and  went  into  the 
market  in  quest  of  customers.  As  soon  as  he  found 
a  customer,  he  took  him  to  the  public-house,  and 
there  sold  him  the  sheep,  paying  no  tolls  in  respect 
of  the  sale: — Held,  that  the  defendant  had  been 
guilty  of  a  fraud  upon  the  market,  for  which  an 
action  would  lie.  Bridgland  v.  Shapter,  8  Law  J. 
Rep.  (n.8.)  Exch.  246 ;  6  M.  &  W.  375. 

The  recitals  in  a  private  act  of  parliament  do  not 
bind  third  parties.  Taylor  v.  Parry ^  9  Law  J.  Rep. 
(n.8.)  C.P.  298 ;  1M.&G.604;  lSc.N.R.576. 

A  bill  of  exchange,  drawn  for  a  wager  on  a  horse 
race,  which  was  void  by  the  9  Anne,  c.  14,  had  been 
indorsed  to  a  bond  fide  holder  for  value,  who  sued 
the  drawer,  and  the  cause  was  at  issue  before  the 
5  &  6  Will.  4,  c.  41.  was  passed,  but  the  trial  took 
place  after : — Held,  that  that  statute  did  not  entitle 
the  plaintiff  to  recover.  Hitchcock  v.  Way,  6  Iiaw  J. 
Rep.(N.8.)K.B.215;  6Ad.&E.94d;  2N.&P.72. 


STIPEND  OF  CURATES. 

The  statute  57  Geo.  3,  c.  99,  s.  74,  entirely  ousts  the 
common  law  courts  of  jurisdiction  in  disputes  touch- 
ing any  stipend  appointed  by  the  bishop  to  a  curate 
under  that  act,  or  the  payment  of  arrears  of  such 
salary;  and,  therefore,  in  assumpsit  by  a  curate 
against  a  rector  for  such  stipend,  a  plea  founded  on 
the  statute  is  properly  pleaded  in  bar,  not  in  abato- 


ment    And  a  qwdal  plea  fiMmded  ob  the 

is  sufficient,  if  it  alkge  that  disputes  have  i 
are  depending  touching  the  stipend,  and  the  psj- 
ment  thereof  and  of  the  arrears  tbereol^  and  dut 
the  action  is  Inonght  conoeming  the  stipend  and 
the  payment  thereof  and  of  the  arrears  thcreoC 
touching  which  the  dispoteo  hare  aiiseo,  within  the 
meaning  of  the  statute,  not  ftuther  sped^ring  the 
subject  of  dispute.  Weet  v.  Tuner,  6  Ad.  &  £.  614s 
6LawJ.Rep.(ii.a.)K.B.153;  1N.&P.612. 


STOCK. 


[See  CoNTBACT,  Validity  and  L^ality.] 

Stock  is  made  liable  to  judgments  by  I  &  2  Vict 
c  110,  8.  14;  16  Law  J.  StaU  App.  L 

A  stock-holder  cannot  maintain  an  action  against 
the  Bank  of  England  for  refunng  to  transfer  stock, 
or  to  pay  the  dividends  thereon,  where  it  has  before 
been  transferred  without  his  knowledge  by  fraud  or 
forgery,  bu^  having  the  means  of  knowledge^  he 
has,  by  his  gross  negligence,  led  the  Bank  to  bdieve 
that  the  transfer  was  duly  noade. 

Accordingly,  in  an  action  on  the  case  against  dM 
Bank  of  England  by  the  executors  of  a  stoek-holdei; 
for  refusing  to  transfer  the  amount,  or  pay  the  divi- 
dends thereof,  it  appeared  that  the  testatrix,  who 
was  of  very  advanced  age,  was  in  the  habit  <^  at- 
tending at  the  Bank  of  England  to  receive  the  divi- 
dends,  with  her  nephew,  a  clerk  in  the  Bank,  ts 
whom  she  gave  her  dividend  warrants,  to  receive  the 
amount ;  ^t  upon  several  occasions  he  had  e&cted 
the  transfer  of  portions  of  the  stoek  by  procuring 
another  female  to  personate  the  testatrix ;  and  thst 
subsequent  to  such  transfers  the  testatrix  had  con- 
tinued to  attend  at  the  Bank,  and  to  sign  the  divi> 
dend  books  and  warrants  for  dividends  on  her  de- 
creasing stock,  until  her  death.  The  jury  having 
found  £hat  the  testatrix  had  the  means  of  knowing 
that  the  transfers  had  been  made ;  that  she  did  not 
in  fact  know  it;  that  she  wss  guilty  of  gross  negli- 
gence in  leading  the  Bank  to  believe  that  she 
sanctioned  the  transfers;  and  that  the  Bank  was  not 
guilty  of  negligence  in  transfeiring  without  aseecw 
taining  the  identity  more  fully: — Held,  that  die 
defendants  were  entitled  to  a  verdict  on  the  pleas  of 
not  guilty ;  that  the  testatrix,  at  the  time  of  her 
death,  was  not  entitled  to  the  stock ;  and  that  suffi- 
cient money  had  not  been  received  by  the  Bank  for 
the  purpose  of  paying  the  dividends.  C^le*  t.  Bmtk  rf 
England,  9  Law  J.  Rep.  (n.8.)  aB.  36 ;  1 0  Ad.  &  £. 
437;  2P.&D.62L 

A  witness  was  called  on  the  part  of  the  plaintiff 
to  prove  that  after  the  transfer  the  plaintiff  requested 
T  to  give  him  the  cheque  of  the  principal : — ^Held, 
that  &is  evidence  was  receivable,  not  as  amounting 
to  an  admission,  but  as  forming  part  of  the  rstgsite. 

The  defendant's  counsel  offered  in  evidence  certain 
documents  and  accounts,  relating  to  the  investment 
of  the  stock  in  question,  and  shewing  the  state  of 
the  accounts  between  T  and  the  defendant.  Other 
evidence  had  been  given  of  these  foots,  and  the 
plaintiff's  counsel  in  his  reply  admitted  that  they 
had  been  sufficiently  proved.  The  defence  tuned 
on  a  point  collateral  to  this  question.  This  evidenoe 
having  been  rejected: — Held,  that  its  rejection 
formed  no  ground  for  anew  trial. 


STOLEN  GOODS— STOPPAGE  IN  TRANSITU. 


598 


To  proye  the  aooeptance  of  the  stock  by  the  de- 
fendant, eridmce  was  given  that  T  and  a  person 
unknown,  were  seen  on  the  day  of  the  transfer  going 
in  the  direction  of  the  Bank ;  that  some  person  in 
company  with  T  did  accept  stock  on  the  day  in 
question ;  and  a  witness  was  then  called  to  prove, 
that  he  had  inspected  the  Bank  books,  and  that  the 
signature  of  the  defendant  appeared  therein  as 
acceptor  of  stock  on  that  day.  This  evidence  was 
objected  to,  and  received  by  the  learned  Judge : — 
Held,  that  it  was  evidence  for  the  jury  of  the  de- 
fendant's being  the  acceptor  of  the  stock  in  question, 
and  of  his  having  accepted  it  from  the  plaintiff 
Mortimer  r,  M*Calkmf  9  Law  J.  Rep.(N.&)  Exch.  73; 
6M.&W.68. 


on  the  journey: — Held,  that  the  ostler  was  properly 
indicted  for  receiving,  because,  as  the  hay  was  not 
allowed  by  the  master  for  the  horses,  the  moment  it 
was  removed  by  the  waggoner  from  the  stable  to  the 
waggon  animo  furandi,  fiie  larceny  was  complete. 
Regina  v.  Gruncell,  9  C.  &  P.  S65,  [Common  Ser- 
jeant] 


STOLEN  GOODS. 

To  bring  a  case  of  receiving  within  7  &  8  Geo.  4, 
c  29,  s.  65,  the  indictment  must  allege  the  gfoods 
to  have  been  obtained  by  false  pretences,  and  known 
to  have  been  so.  It  is  not  enough  to  allege  them 
to  have  been  *' unlawfully  obtained,  taken  and 
carried"  away.    Regina  v.  WiUon,  2  M.C.C.  52. 

An  indictment  charging  that  a  certain  evil  dis- 
posed person  feloniously  stole  certain  goods,  and 
that  A  B  feloniously  incited  the  said  evQ  disposed 
person  to  commit  the  said  felony,  and  that  C  D  and 
£  F  feloniously  recdved  the  said  goods,  knowing, 
&&,  is  bdd,  as  against  A  B,  but  good  against  the 
receivers  as  for  a  substantive  felony.  Regina  v.  Cat" 
par,  2U.C.CA0h 

•  The  Court  cannot  under  the  statute  7  &  8  Geo.  4>, 
€.  29,  s.  57,  relating  to  the  restitution  of  stolen  pro- 
perty, order  a  Bank  of  England  note  which  has  been 
paid  and  cancelled,  to  be  delivered  up  to  the  prose- 
cutor of  an  indictment  against  the  party  who  stole 
it  Rex  V.  Stanton,  7  C.  &  P.  431.  [Yaughan  and 
Williams] 

The  question  of  what  is  or  is  not  a  recent  pos- 
session of  property,  is  to  be  considered  with  refer- 
ence to  the  nature  of  the  article  stolen ;  therefore, 
where  two  ends  of  woollen  cloth  in  an  unfinished 
state,  consisting  of  about  twenty  yards  each,  are  lost, 
and  were  in  the  possession  of  the  prisoner  two  months 
after  their  being  stolen,  and  still  in  the  same  state, 
it  was  held,  that  this  was  a  possession  sufficiently 
recent  to  call  on  the  prisoner  to  shew  how  he  came 
by  the  property. 

A  prosecutor  said  to  the  prisoner,  "  I  should  be 
obliged  to  you  if  you  would  tell  us  what  you  know 
about  it;  if  you  will  not,  we  of  course  can  do 
nothing :" — Held,  that  this  was  such  an  inducement 
to  confess,  as  would  exclude  what  the  prisoner  said. 
Rix  V.  Partridge,  7  C  &  P.  551.  [Patteson] 

A  prisoner  had  been  convicted  for  stealing  money. 
Jt  appeared  that  he  had  left  in  the  care  of  another  a 
horse,  which,  it  appeared  from  the  evidence  in  the 
case,  he  must  have  purchased  with  the  stolen  money : 
' — Held,  that  the  Court  who  tried  him  might  make 
an  order  for  the  delivery  of  the  horse  to  £e  prose- 
cutor. RexY,  Powell,  7  C.&T,6iO,  [ConunonSer- 
jeantQ 

An  oatler  assisted  in  removing  from  a  waggon, 
which  stopped  at  the  inn  where  he  was  employed,  a 
qnantitv  of  hav,  which  had  been  taken  by  the  wao- 
gtmet  from  his  master's  stables,  and  put  into  the 
waggon,  such  hay  not  being  allowed  for  the  horses 

Digest,  1835 — 1840. 


STOP  ORDER. 

The  stop  order  can  onlv  be  granted  either  on  an 
admission  or  proof  of  the  incumbrance,  and  will  not 
be  granted  without  prejudice  to  the  validity  of  the 
charge.     Wincheltea  v.  Garrety,  I  Bea.  223. 

Where  several  persons  are  mterested  in  a  fund  in 
court,  which  cannot  be  immediately  carried  to  their 
separate  accounts,  an  order  obtained  by  one  of  the 
parties  interested,  to  prevent  the  fund  being  paid 
out  without  notice  to  him,  will  extend  to  the  whole 
fund.  Bergman  v.  Tretlove,  5  Law  J.  Rep.  (n.s.)  Ch.  4. 


STOPPAGE  IN  TRANSITU. 

Where,  by  the  custom  of  the  trade,  a  delivery 
order  given  by  the  seller  to  the  purchaser,  operated 
as  a  delivery  of  the  goods  to  the  purchaser,  so  as  to 
enable  him  to  sell  in  the  market : — Held,  that  that 
dijd  not  extend  to  a  case  where  the  vendor  was  also 
the  warehouseman,  and  had  given  such  a  delivery 
order,  and  had  delivered  part  of  the  goods  to  the 
order  of  the  purchaser ;  but  that  the  vendor  had  a 
right,  upon  the  purchaser  becoming  bankrupt,  to 
stop  the  goods  in  transitu,  no  indorsement  having 
previously  been  made  of  the  delivery  order,  by  the 
purchaser  to  a  third  party. — Held,  also,  that  the 
bankrupt  had  not  possession  of  the  goods  as  reputed 
owner,  with  the  consent  of  the  true  owner,  within 
the  meaning  of  the  statute  6  Geo.  4,  c  16,  s.  72. 
Toumleyy.  Crump,  ^  Law  J.  Rep.  (n.s.)  K.B.  14 ;  4 
Ad.&£.58;  5N.&M.606. 

Goods  were  consigned  to  a  purchaser  in  London, 
deliverable  in  the  river.  He,  being  insolvent  when 
they  arrived  in  the  river,  directed  them  to  be  landed 
on  a  wharf  where  he  had  been  accustomed  previously 
to  have  goods  of  that  description  landed,  he  having, 
however,  a  warehouse  in  the  city.  At  that  wharf 
they  were  stopped  by  the  vendor : — Held,  in  an  ac- 
tion of  trover  by  the  purchaser's  assignees,  that  it 
ought  to  have  been  left  to  the  jury  to  say,  whether 
the  wharfingers  received  the  goods  as  the  purchaser's 
agents,  to  take  possession  of  them  for  him  as  owner, 
or  to  forward  for  him,  or  to  keep  them  for  the  vendor. 

Held,  also,  that  directions  given  by  the  purchaser 
to  his  agent,  whom  he  sent  to  order  them  to  be 
landed,  expressing  his  intention  not  to  receive  the 
goods  for  himself,  were  admissible  in  evidence, 
Uiough  not  communicated  to  the  wharfingers  or  the 
seller,  and  were  material,  for  the  purpose  of  shewing 
that.possession  was  not  taken  for  the  benefit  of  the 
purchaser,  but  of  the  vendor,  and  that  the  trantitus 
was  not  at  an  end. — {IHssentiente  Lord  Abinger, 
C.B.)  Jamee  v.  Griffin,  6  Law  J.  Rep.  (n.s.)  Exch. 
241 ;  2  M.  &  W.  623. 

A  consignor,  by  taking  bills  for  goods  from  the 
consignee,  doe*  not  lose  his  right  to  stop  in  transitu. 

The  clerk  to  C,  the  consignee,  (who  was  absent 
from  home,)  being  informed  of  the  arrival  of  goods, 
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and  applied  to  by  the  captain  ibr  directiona  where  to 
depoait  them,  wrote  to  him  the  following  note :  "  C 
ia  abeent  from  town :  I  think  yon  had  better  land 
the  gooda  at  CriiBn*B  wharf  on  hia  acooont;"  Grif- 
fin'a  wharf  not  being  the  uaoal  place  of  depoait  for 
the  conaignee'B  gooda : — Held,  that  it  did  not  anffi- 
ciently  appear  from  the  note  that  GriflSn'a  wharf 
waa  made  the  ultimate  place  of  depoait  for  these 
gooda  by  the  consignee,  so  aa  to  take  from  the  con* 
aignor  the  right  to  stop  m  transitu  at  that  place. 
Edwardi  ▼.  Brewer,  6  Law  J.  Rep.  (9.8.)  Exch.  135 ; 
2  M.  &  W.  575. 

Where  C  as  agent,  porchaaed  a  certain  ijnantity 
of  lead,  without  any  particular  destination,  from  the 
plaintiff^  for  his  principal  at  London,  but  the  lead 
never  came  into  his  (C's)  possession,  but  remained 
on  the  premises  of  the  plaintiff  until  the  party  for 
whom  die  purchase  was  made  directed,  in  general 
terma,  and  without  specifying  any  particular  time, 
that  it  should  be  sent,  which  waa  done  accordingly 
by  C,  who  received  a  delivery  note  for  the  purpose 
firem  the  plaintifl^  to  which  he  himself  added  an 
order  to  have  the  lead  taken  on  ship-board : — Held, 
that  under  such  circumstances,  the  plaintiff  was  not 
depriyed  of  his  right  of  stoppage  nt  transitu^  inaa- 
much  as  C,  the  agent,  never  had  such  possession  of 
the  article  as  would  amount  to  a  constructive  poa- 
session  on  the  part  of  hia  principal ;  neither  did  it 
appear  in  the  particular  transaction,  that  C  was  an 
agent  for  the  purpose  of  receiving  the  lead  into  his 
possession,  as  a  depositee,  until  it  was  conveyed  to 
ita  ulterior  destination  by  subsequent  instructions, 
or  for  sending  it  to  the  boyer,  under  general  direc- 
tions for  the  purpose. 

Where  the  vessel  arrived  in  the  river  on  the  23rd, 
and  on  the  28th  the  lead  was  on  board  a  lighter  of 
the  defendant's,  and  on  the  way  to  his  wharf  was 
demanded  by  the  plaintiff,  and  the  delivery  was  re- 
fused : — Held,  that  the  lead  was  still  in  trantitu,  and 
that  the  demand  was  properly  made. 

A  mere  demand  by  the  vendee,  without  any  de- 
livery before  the  voyage  has  completely  terminated, 
does  not  deprive  the  consignor  of  his  right  of  stop- 
page. Jackson  v.  Nichol,  8  Law  J.  Rep.  (m.8.)  C.P. 
294 ;  5  Bing.  N.C.  508 ;  7  Sc.  577. 

On  a  contract  for  the  sale  of  goods  lying  in  a 
warehouse,  the  handing  of  a  delivery  order  to  the 
vendee,  and  transfer  of  the  goods  to  him  in  the  ware- 
houseman's book,  will  not  vest  the  property  in  him, 
if  something  remains  to  be  done  for  the  purpose  of 
ascertaining  the  identity  or  quality  of  Uie  goods ; 
as  the  weighing  of  an  article  forming  part  of  a  bulk, 
and  sold  by  weight  But  if  the  identity  and  quantity 
are  ascertained,  as  where  the  oats  in  a  particular 
bin  which  contains  nothing  else  are  sold,  and  a  bill 
accepted  at  the  same  time  for  the  price,  the  property 
Teats,  and  the  vendor  cannot  afterwards  stop  in  trans^ 
itu.  And  this,  although  the  delivery  order  de- 
acribes  the  goods  by  the  weight,  as  well  aa  the  bin 
("  1,028  bushels  of  oats  in  bin  40"),  and  directs  the 
warehouseman  to  weigh  them  over.  Swamoiek  v. 
Sothem,  9  Ad.  &  E.  895 ;  I  P.  &  D.  648. 


dition,  the  distance  hehaa  to  travel  ts  gi^e  eridcMe, 
or  the  expenaes  he  must  aetuaOy  incur. 

Therefore,  where  a  witneaa  reaiding  at  Cambs- 
well,  upon  being  served  widi  a  smhpema  to  attend  a 
trial  at  Guildhidl,  stated  that  he  had  previmialy  been 
aubpcenaed  by  the  opposite  aide,  and  had  reciaved  a 
guinea,  and  the  party  serving  the  smbpmmm  then  give 
him  a  ahilling,  to  which  he  made  no  objeetion : — 
Held,  in  an  action  for  diaobeying  the  tmhpcnm,  and 
an  issue  oo  the  leaaonableneaa  of  the  anm  tendered, 
that  the  jury  were  warranted  in  folding  a  verdiet  for 
the  plaintiff  Bettele^r.MPCkod or  M*Lead,6hkw J. 
Rep.(N.s.)C.P.  Ill :  SBing.  N.C. 405;  4  Se.  121; 
5  DowL  P.C.  481. 

It  ia  a  sufficient  answer  to  a  rule  nut  for  an  attach- 
ment against  a  witneas  for  not  obeying  a  suipenm^ 
that  the  affidavit  on  which  the  motion  waa  made 
does  not  allege  that  the  original  subpaema  waa  ahewn 
to  the  witness.  Garden  v.  CreseweU,  6  Law  J.  Rep. 
(H.8.)  Exch.  84;  2M.&W.319;  6  DowL  P.C.  461. 


SUICIPK 

A  person  cannot  be  tried  f(nr  inciting  another  to 
commit  suicide,  although  the  act  ia  committed. 
Regina  r.  LeddiMgtim,9  C.&F,  79.  [Alderaon] 

SUITORS'  FUND. 

AU  claims  for  money  out  of  the  eaitora'  fee  fund, 
must  in  foture  be  made  by  the  aolicttor  to  the  snit- 
ora'  fund ;  but  on  his  refusal  to  apply,  the  party 
making  the  daim  may  bring  hia  claim  before  the 
Court  by  petition,  the  costa  of  the  application  haag 
in  the  discretion  of  the  Court  Barnard  v.  Bratm,  I 
M.  &  Cr.  448. 


SUMMARY  CONVICTION. 

In  cases  of  summary  convictiona,  persona  accused 
may  defend  by  counsel  or  attorney.  6  &  7  WilL4v 
c.  1 14,  8. 2  i  14  Law  J.  Stat  App.  41. 


SURETY. 
[See  PiujiciPAL  Aia>  Su&ett.] 


SUBPOENA. 

What  is  a  reasonable  sum  to  tender  a  witness  on 
serving  a  subpoena,  depends  upon  circumstances,  and 
not  merely  upon  the  amount  of  the  sum,  his  con- 


SURGEON  AND  APOTHECARY. 

It  is  necessary,  in  an  action  of  debt  or  imiebiiaiui 
assumpsit  by  an  apothecary,  for  the  plaintiff  before 
he  can  recover  anything,  to  prove  that  he  was  an 
apothecary ;  and  it  is  not  necessary  for  the  delim- 
dant  to  plead  that  he  was  not  an  apothecary.  Nor 
will  it  alter  the  necessity  of  such  proof  by  the  plain- 
tiff, where,  to  an  indebitatus  count  aa  an  apothecary, 
the  defendant  pleads  a  tender ;  for  that  is  only  an 
admission  of  the  sum  tendered  being  due,  and  not 
an  admission  of  the  character  in  which  the  plaintiff 
aues.  Shearwood  v.  Hay,  5  Law  J.  Rep.  (N.a.)K.B. 
246;  5Ad.&E.383;  6N.&M.831. 

In  an  action  brought  since  the  rules  of  Hilary 
term,  4  WilL  4,  for  medicines  furnished,  and  work 
and  labour  as  an  apothecary,  the  plainti£(  under  the 
statute  55  Geo.  3,  c  194,  s.  21,  must  either  prove  his 
certificate,  or  that  he  was  in  practice  before  the  5da 
of  August  1815,  although  the  defendant  has  <tt]y 
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pleaded  that  lie  nerer  was  indebted.  WagtU^e  ▼. 
Sharpe  or  Sharpe  v.  Wagstaffe,  7  Law  J.  Rep.  (ir.s.) 
ExcK  167 ;  3  M.  &  W.  521 ;  6  Dowl  P.C.  566. 

There  is  no  rule  of  law  which  determines  that  an 
apothecary  shall  not  chaige  both  for  his  medicines 
and  his  attendances. 

In  the  absence  of  any  ezpresa  contract,  the  simple 
question  is,  what  is  a  reasonable  compensation  for 
his  services.  Morgan  t.  HaUent  7  Law  J.  Rep.(N.8.) 
aB.212;  8  Ad.  &  £.489;  8N.&P.498. 

In  an  action  on  the  case  by  an  infant  against  the 
defendant,  for  negligent  and  unskilful  treatment  in 
his  character  of  surgeon,  an  averment  of  the  defen- 
dant being  employed  by  the  plaintiff  is  immaterial, 
inasmuch  as  the  question  really  at  issue  is,  as  to  the 
breach  of  duty,  not  as  to  the  party  by  whom  the  de- 
fendant was  employed,  and  die  plaintiff  is  the  only 
person  who  can  maintain  the  action.  If  the  aver- 
ment as  to  the  employment  of  the  defendant  were 
material,  the  declaration  might  be  amended,  and  the 
count  containing  such  averment  be  struck  out 
Oladwell  v.  Stegga!,  8  Law  J.  Rep.  (n.8.)  C.P.  361 ; 
5Bing.N.C.733;  8Sc.60. 

Every  person  who  enters  into  a  learned  profession 
undertakes  to  bring  to  the  exercise  of  it  a  reasonable 
degree  of  care  and  skill:  he  does  not,  if  he  is  an  at- 
torney, undertake  at  all  events  to  gain  the  cause ; 
nor  does  a  suigeon  undertake  that  he  will  perform  a 
cure ;  nor  does  the  latter  undertake  to  use  the  high- 
est possible  degpree  of  skill,  as  there  may  be  persons 
of  higher  education  and  greater  advantages  than 
himself;  but  he  imdertakes  to  bring  a  fair,  reason- 
able, and  competent  degree  of  skill ;  and  in  an  action 
against  him  by  a  patient,  the  question  for  the  jury 
is,  whether  the  injury  complained  of  must  be  referred 
to  the  want  of  a  proper  degree  of  skill  and  care  in 
the  defendant,  or 'not  Lanphier  v.  Piphos,  8  C.  &  P. 
475.  [Tindal] 


TAXES. 
[See  Bond— RsvBNUB.] 


TENANT  AND  TENANCY. 

[See  Landlord  and  Tenant.] 


TENANTS  FOR  LIFE. 

Where,  subject  to  debts  and  legacies,  an  estate  is 
devised  to  one  for  life,  the  tenant  for  life  is  bound, 
out  of  the  income,  to  keep  down  charges ;  and  where 
the  charges  had  creatly  accumulated  in  consequence 
of  an  unavoidable  delay  in  selling  a  portion  of  the 
estate,  directed  by  the  will  to  be  primarily  liable : — 
Held,  that  such  accumulations  were  chargeable  on 
the  interest  of  the  tenant  for  life,  and  to  no  extent  on 
the  corpus  of  the  estate.  Hawkint  v.  Hawkhu,  6  Law 
J.  Rep.  (n.8.)  Ch.  69. 

An  estate  was  limited  to  one  for  life,  with  a  clause 
of  forfeiture  and  a  gift  over,  on  his  cutting  timber. 
There  was,  on  the  estate,  timber  which  required 
felling.  The  Court,  on  a  bill  filed  for  that  purpose 
by  the  tenant  for  life,  authorized  the  same  to  be  cut 
down,  and  directed  a  reference  to  the  Master  for  that 
purpose. 

The  money  arising  from  the  timber  in  such  cases, 
is  settled  on  trusts  similar  to  those  on  which  the 


estate  stands  limited.  Peiert  v.  Blake,  6  Law  J.  Rep. 
(n.s.)  Ch.  157;  8.  c  Lygon  v.  Beauchamp  (Earl), 
Ibid.  158. 

A  testatrix  devised  an  estate  to  a  trustee,  in  trust 
to  settle  it  on  A  for  life,  with  power  to  cut  timber 
for  repairs  only ;  remainder  to  B  for  life,  sans  waste, 
remainder  to  his  first  and  other  sons  in  tail.  The 
trustee,  under  a  surveyor*s  advice,  and  with  the  con- 
sent of  the  tenant  for  Ufe,  ordered  that  timber  on  the 
estate  should  be  felled,  and  the  produce  invested  in 
the  purchase  of  stock  in  his  own  name : — Held,  that 
A  was  entitled  to  the  dividend  of  the  stock  for  her 
life.  Waldo  y,  Waldo,  7  Sim.  261. 

A  mansion-house,  park,  and  pleasure  grounds, 
with  certain  villas  on  the  estate,  were  limited  in 
strict  settlement,  and  the  trustees  were  empowered 
to  grant  building  leases  of  the  settled  estates,  and  at 
the  request  of  the  tenant  for  life  to  pull  down  the 
mansion-house,  sell  the  materials,  and  apply  the 
proceeds  in  paying  off  incumbrances  on  the  estates. 
The  house  was  accordingly  pulled  down ;  but  the 
tenant  for  life,  unimpeachable  of  waste,  was  after- 
wards restrained  from  selling  the  ornamental  timber 
in  the  park  and  grounds.  WeUesley  v.  WeUesley,  6 
Sim.  497. 

Where  leasehold  or  other  perishable  property  is 
included  in  a  gift  of  all  the  testator's  estate  and  effects 
to  one  person  for  life,  with  remainder  over  after  his 
decease,  the  property  is  not  to  be  converted  into 
money  at  the  testator's  death,  if  the  will  contains  in- 
dications of  an  intention  that  the  tenant  for  life 
should  enjoy  the  property  in  its  existing  state. 
Pickering  v.  Pickering,  8  Law  J.  Rep.  (n.8.)  Ch.  386 ; 
4M.&Cr.289. 


TENANTS  IN  COMMON. 

A  tenant  in  common,  claiming  an  undivided 
interest  in  an  estate  under  a  will,  is  a  competent 
witness  in  an  action  of  ejectment  for  the  lessor  of 
the  plaintiff,  who  also  claims  under  the  same  will  an 
undivided  interest  in  the  same  estate ;  the  question 
turning  upon  the  competency  of  the  testator. 

Quare,  whether  a  Judge,  in  determing  upon  the 
competency  of  one  witness,  is  at  liberty  to  consider 
what  has  been  said  by  another  witness  on  the  voir 
dire.  Doe  d^  WUdgoosey,  Pearce,  9  Law  J.  Rep.  (n.8.) 
Exch.81;  5M.&W.606;  2M.&R.240. 

The  pulling  down  of  certain  premises  by  one 
tenant  in  common,  and  the  construction  of  a  rail- 
road on  their  site,  amount  to  an  actual  ouster  of 
another  tenant  in  common  of  the  premises.  Doe  d. 
Waten  v.  Horn,  9  Law  J.  Rep.  (n.s.)  Exch.  129 ;  5 
M.  &  W.  564. 


TENANT  IN  TAIL. 
[See  Dbvisb — Estatbs  Tail.] 


TENDER. 

f  A)  When  valid. 

B;  When  dispensed  with. 

C)  Pleading  and  Evidence. 
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TENDER. 


(A)  When  valid. 

If  a  tender  is  made  by  a  cheque  contaiaed  in  a 
letter  requesting  a  receipt  in  return,  and  the  plaintiff 
sends  back  the  cheque,  and  without  objecting  to  the 
nature  of  the  tender  demands  a  larger  sum,  it  is  a 
good  tender.  Jmesy,  Arthur ,  8  Dowl.  P.C.  442. 

*'  I  am  instructed  by  the  defendant  to  say,  that 
\5L  is  more  than  is  due,  but  that  you  may  have  it," 
is  a  good  tender,  the  money  being  produced.  Thorpe 
V.  Burgess,  8  DowL  P.C.  608. 

If  a  person,  in  tendering  a  sum  of  money,  say, 
"  I  tender  you  21L  inpayment  qfthe  haif-yem'srent 
due  at  Lady-day  last ;"  this  will  make  die  tender 
bad,  because,  by  accepting  the  money,  the  other 
party  would  admit  that  sum  to  be  the  amount  of 
a  half- year's  rent 

A  tender  must  not  be  made  in  terms  which,  by 
taking  the  money,  would  cause  the  other  party  to  make 
an  admission.  Hastings  (Marquis)  y.  Thorky,  8  C.  Ilk 
P.  firs.  [Abinger] 

To  an  indebitatus  assumpsit  for  20A,  the  defendant 
pleaded,  first,  non  assumpsit,  eicept  as  to  the  sums 
of  3/.  and  U  Second,  astothesaidSX.  parcel  of  the  sum 
mentioned  in  the  declaration,  that,  after  the  promise 
therein  mentioned  as  to  the  3/.,  and  before  action 
brought,  VIE.  on  &c.,  defendant  tendered  the  32., 
parcel,  &c.,  to  plaintifl^  &c.  (in  the  usual  form). 
Third,  as  to  the  1/.,  other  parcel,  &c,that  heretofore 
and  alter  the  said  promise  as  to  the  1/.,  and  before 
action  brought,  viz.  on  &c.,  defendant  paid  plaintiff 
the  W..  parcel,  &c.  On  demurrer  to  the  second  plea, 
assignmg  for  cause,  that  the  tender  appeared  to  be 
only  of  part  of  the  admitted  debt,  and  that  the 
remduc  was  not  shewn  to  have  been  previously  paid: 
—  Held,  that  the  tender  was  well  pleaded. 

Whether  a  creditor  for  20/.  is  bound  to  accept  a 
tender  of  10/.  towards  his  debt,  quare.  Jones  v.  Owen, 
6  Law  J.  lUp.  (N.B.)  K.B.  212;  5  Ad.  &  E.  222;  6 
N.  &  M.  020. 

The  plaintiff's  attorney  wrote  a  letter  to  the  de- 
fendant, demanding  payment  of  the  sum  of  3^  6s.  9<2., 
and  stating,  that  unless  the  same,  together  with  his 
cliargc,  as  under  (which  was  6s.  Sd.),  was  paid  at 
liis  office  before  twelve  o'clock  on  a  certain  day, 
prorccdings  would  be  taken  ;  a  tender  was  made  of 
hi.  il».  9d.  only,  to  a  lad  in  the  office  of  the  attorney 
on  that  clay,  who  refused  to  accept  it,  because  the 
Of.  Hd,  was  not  also  tendered :— Held,  (Parke,  B. 
duhiianU',)  that  it  was  a  good  tender.  Kir  ion  v. 
iiraithwaUr,  5  Law  J.  Rep.  (n.s.)  Exch.  165 ;  1 
M.  AW.  310 1  1T.&G.945. 

A  t4'n(i<'r  was  made  in  these  words,  "  I  tender  8/., 
in  mftlirnirnt  of  the  plaintiff's  account:" — Held, 
lh«l.  It  Hill*  properly  left  to  the  jury  to  say,  whether 
thin  w/tK  n  conditional  or  absolute  tender ;  and  that 
iUt'  vi'rdirt  of  the  Jury  that  it  was  absolute  was  not 
wrong.  Erhntein  v.  Reynolds,  6  Law  J.  Rep.  (n.s.) 
K.IJ.  illHi  7A(l.&K.80;  2N.&P.256. 

On  a  /|iir»«ti«n  of  tender,  to  an  action  on  a  pro- 
tfitHttury  no!4'  for  100/.,  it  appeared  that  the  plain- 
hit  «^ii«  UuhhifA  to  one  of  the  defendants,  in 
tiifUi  uf  om  L,  for  certain  goods.  An  agent  of  the 
fii  ft  ttiinuin  caUfd  at  the  house  of  the  plaintiff's 
niiotmy,  who  Uiul  posscMtiion  of  the  note,  and  pro- 
fhmft  I//0  •#iv«T#'ign»i,  saying,  that  he  tendered  the 
ttfu.tthi  tint',  If  the  attorney  would  tell  him  the 
tu,*nitil  fiur  wMhout  rfference  to  L's  debt.    The  at- 


torney refused  to  tell  him  what  was  doe.  The 
reigns  were  then  lying  upon  the  ■ttomey's 
The  witness  told  the  attorney  to  take  whatever 
due  for  principal  and  interest  upon  the  note.  The 
attorney  lefnsed  to  take  the  tmn,  unless  the  witaess 
would  receiye  82.  13«.  in  fiill  of  L's  denaand.  The 
witness  then  took  away  the  soverdgns.  Tlie  sum 
due  upon  the  note  was  108^  6«. : — Held*  that  this 
was  a  good  tender.  BevansT.  Rees,  8  Law  J.  Kep. 
(n.8.)  Exch.  263;  fiM.&W.a06. 

If  a  person  offbr  a  sum  «s  '*all  that  is  due^"  flut 
is  not  a  good  tender. 

A  party  by  accepting  a  sum  properly  tcBdeied 
does  not  thereby  compromise  his  future  claim  to  a 
largrer  sum,  which  he  would  do  if  he  took  a  sum 
offered  as  "  all  that  was  due."  SuUesi  ▼.  Uawkim, 
8  C.  &  P.  259.  [Alderson] 

A  tender,  to  be  good,  most  not  be  dogged  by  any 
conditions. 

The  attorney  of  A  put  down  18iL  and  said  to  tiM 
other  party,  *'  I  tender  you  18^  for  Mr.  M :"— Held, 
that  this  was  &  good  tender.  Jemnmgs  v.  Majsr,  8 
C.&P.61.  [Denman] 

To  an  action  by  an  indorsee  against  the  aeecptor 
of  a  bill  of  exchange,  the  defendant  pleaded,  that, 
after  the  bill  became  due,  he  tendeicd  the  amoiwt 
of  the  bill  with  the  interest,  and  had  always  been 
ready  and  willing  since  that  time  to  pay  tiie  same; 
concluding  with  a  prqfert  m  euriam : — ^Held,  bad  en 
demurrer.  Peok  v.  Thumhridgs  or  Cromptom,  $  Lam 
J.  Rep.  (M.S.)  Exch.  74;  2  M.&W.228;  5  DowL 
P.C.  468. 

Semble — ^if  the  acceptor  of  a  bill  goes  to  the 
holder's  residence  when  the  bill  becomes  dac^  and 
cannot  find  him,  but  afterwards  tenden  him  the 
money,  such  a  plea  of  tender  would  he  good :  Per 
Lord  Abinger,  C.B.    lUd.  S  DowLP.C.  468. 

(B)  When  dispensed  with. 

Quaere — ^whether  a  tender  of  the  price  of  articles 
purchased  is  necessary,  where  the  vendor  admits 
that  he  has  them  not  in  his  possession,  and  csnnot 
deliver  them.  Jackson  v.  JtKob,  6  Law  J.  Reph.  (k.8.) 
C.P.315;  3Bing.N.C.869;  6Sc79. 

(C)  Pleading  and  Evidence. 

In  order  to  raise  the  question,  whether  a  creditor 
is  bound  to  accept  a  tender  of  part  on  account,  the 
plaintiff  should  reply,  that  at  the  time  of  the  tender 
the  other  sum  was  unpaid.  Jones  v.  Owem,  5  Law  J. 
Rep.  (n.8.)  K.B.  212 ;  5  Ad.  &  £.  222 ;  6  N.  &  K. 
620. 

Plea  to  the  residue  of  a  sum  claimed  in  an  action 
of  debt,  that  plaintiff  ought  not  further  to  maintain 
his  action  in  respect  thereof^  because  the  defendant, 
when  it  became  due,  was,  and  ever  since  has  been, 
ready  to  pay  the  same ;  and  after  it  became  due 
was  ready  to  tender  and  offered  to  tender  the  same, ' 
but  the  plaintiff  dispensed  with  an  actual  tender, 
because  the  matter  was  in  the  hands  of  his  attorney ; 
and  the  defendant  brings  the  money  into  ooiutt 
ready  to  be  paid  to  the  plaintiff,  &c : — Held,  to  be 
an  informal  plea  of  tender,  and  not  a  plea  of  pay- 
ment into  court  Turner  v.  Crossley,  7  Law  J.  Kep, 
(n.8.)  Exch.  49 ;  8  M.  &  W,  43. 

An  entry  by  a  deceased  clerk  of  the  plaintiff's 
attorney,  in  his  day-book,  of  a  tender  made  to  the 
defenduit  to  satisfy  a  claim  of  lien,  is  admissiUe  as 


THEATRE—THELLUSSON  ACT. 


597 


evidence  to  prove  the  fact  of  raoh  tender.  Markt  v. 
Lahee,  6  Law  J.  Rep.  (n.s.)  C.P.69;  3  Bing.  N.C. 
408 ;  4  Sc.  137. 


THEATRE. 

[See  Contract,  Validity  and  Legality,  Levy  v. 

Yate:'] 

If  tbe  acting  manager  of  a  theatre  conducts  him- 
self in  snch  an  imprope%manner  as  to  make  it  in- 
jurious to  the  interests  of  the  theatre  to  keep  him, 
the  lessee  or  proprietor  may  lawfully  dismiss  him. 

An  acting  manager  cannot,  under  the  words 
*'  usual  privileges  of  his  situation/'  claim,  as  matter 
of  right,  the  use  of  a  private  hox,  and  the  power  of 
giving  orders  of  admission,  though  both  are  usually 
allowed  as  matter  of  courtesy. 

What  a  stoge  manager  says  at  the  close  of  a 
season,  in  his  farewell  Mdress  from  the  stage,  as  to 
the  success  of  the  theatre,  is  evidence  against  the 
lessee  or  proprietor  upon  the  subject.  Locy  v. 
OihaidUtan,  8  C.  &  P.  80.  [Yaughan] 

What  constitutes  the  representation  of  a  part  of  a 
dramatic  production,  within  sec  2  of  8  &  4  WilL  4, 
c  16,  is  a  question  for  the  jury,  under  all  the  cir- 
cumstances of  the  particular  case,  and  not  a  ques- 
tion of  law  for  the  Judge  or  the  Court 
^  Therefore,  in  an  action  on  the  statute,  for  the 
singing  of  three  songs  from  an  opera  written  by  the 
plsjntiB^  the  Court  refused  to  disturb  a  verdict  for 
the  plaintiff  under  the  direction  of  the  Judge  to  the 
jury,  that  the  question  was  whether  there  had  been 
a  representation  of  a  part  of  the  plaintiff's  produc- 
tion within  the  act  of  parliament  PlanchS  v.  Bra- 
ham,  7  Law  J.  Rep.  (11.8.)  C.P.  2S ;  4  Bing.  N.C.  17 ; 
5Sc242. 

No  theatre,  which  is  within  twenty  miles  of 
London  or  Westminster,  but  not  within  the  liberty 
of  the  city  of  Westminster,  nor  at  a  place  where  the 
King  resides,  can  have  a  patent  or  licence  granted 
for  the  exhibition  of  ordinary  theatrical  represen- 
tations. Etring  V.  Osbaldistom,  6  Law  J.  Rep.  (h.s.) 
Ch.161;  2M.&Cr.53. 


THELLUSSON  ACT. 

The  Thellusson  Act,  which  prohibite  the  accu- 
mulation of  property  beyond  a  certain  period,  does 
not  operate  to  alter  any  disposition  made  by  a  tes- 
tator, except  only  his  direction  to  accumulate. 
Strilung  that  out,  everything  else  is  left  as  before ; 
and  all  the  other  directions  in  the  will  as  to  the 
time  of  payment,  the  substitution  of  interest,  or  any 
contingencies,  take  effect  unaltered  by  the  statute. 

A  testator  gave  certain  annuities  out  of  his  re- 
siduary estate  to  his  three  children,  **  and  requested 
the  surplus  of  the  annual  income  to  be  applied  in 
accumulation  of  the  capital  of  his  property,  for  the 
benefit  of  his  grandchildren ;"  and  after  the  death 
of  the  survivor  of  his  three  children,  he  directed  the 
residue  to  be  divided  amongpst  his  grandchildren 
then  living : — Held,  that  the  direction  for  accumu- 
lation, exceeding  twenty-one  years  from  the  tes- 
tator's death,  was  void  under  the  1st  section  of  the 
Thellusson  Act,  and  that  it  did  not  come  within  the 


exception  of  the  2nd  section : — Held  also,  that  the 
void  accumulations  did  not  belong  to  the  residuary 
legatees,  but  that  they  were  undi^osed  oil 

The  testator  having  directed  his  trustees  to  con- 
vert his  real  and  personal  estate  into  money,  when 
they  should  think  proper,  and  to  accumulate  the 
income : — Held,  that  such  part  of  the  accumula- 
tions arising  from  the  converted  real  estate,  as  waa 
void  under  the  Thellusson  Act,  belonged  to  the 
heir-at-law,  and  not  to  the  next-of-kin.  Byre  v. 
Martden,  7  Law  J.  Rep.  (h.s.)  Ch.  220 ;  2  K.  564 ;  4 
M.&Cr.23l. 

Semble — a  direction  for  the  accumulation  of  rente 
fov  the  benefit  of  the  children  of  annuitanta,  is  not 
a  provision  for  raising  portions  for  the  children  of  a 
person  taking  an  interest  under  the  devise  within 
the  exception  in  the  2nd  section  of  the  Thellusson 
Act    Skaw  V.  Rhodes,  1  M.  &  Cr.  135. 

A  testator,  after  giving  directions  for  the  accu- 
mulation of  the  rente  of  his  freehold  and  copyhold 
estates,  which  would  determine  at  the  death  of  the 
survivor  of  his  sons  and  daughter,  directed  that 
immediately  after  the  decease  of  such  survivor,  the 
whole  of  his  said  estates  should  stand  charged  for 
twenty  years  with  the  payment  of  two  third  parte  of 
the  clear  produce  of  his  said  estates  in  equal  shares 
and  proportions  of  so  much  money  as  would  in 
fifteen  years  make  in  the  whole  80,0002.,  which 
sum,  with  the  interest  and  produce  thereof,  he 
directed  should  be  divided  equally  among  all  his 
grandchildren  who  should  five  to  attain  twenty-one^ 
their  executors  or  administrators.  The  testator  died 
in  the  year  1812,  and  the  last  survivor  of  the  tes- 
tator's children  died  in  the  year  1831 : — Held,  that  the 
limitation  was  a  provision  for  accumulation  within 
the  meaning  of  the  39  &  40  Geo.  3,  c.  98  ;  that  it 
was  connected  with  the  prior  truste  for  accumu- 
lation, and  was  effectual  for  two  years  only,  and  void 
for  the  remaining  eighteen,  being  the  period  by 
which,  when  added  to  the  duration  of  the  pre- 
ceding truste,  it  exceeded  the  limite  within  which 
accumulation  was  allowed. 

Held  also,  that  such  limitetion  for  the  benefit  of 
the  grandchUdren  was  not  a  provision  for  raising 
portions  for  the  children  of  a  person  taking  an  in- 
terest under  the  devise,  within  the  exception  con- 
tained in  the  second  section  of  the  act  Shaw  v. 
nhodet,  1  M.  &  Cr.  135. 

A  testetor  devised  his  freehold  and  copyhold 
estates,  charged  with  annuities,  for  his  sons  and 
daughter,  upon  trust,  to  invest  and  accumulate  the 
surplus  produce  thereof  for  the  benefit  of  his  grand- 
children, until  the  youngest  should  attain  twenty- 
one,  when  the  accumulations  were  to  be  divided 
among  such  of  them  as  should  be  then  living ;  and 
he  directed  that  in  case  any  of  his  sons  and  daugh- 
ter should  be  living  after  the  youngest  of  his 
grandchildren  should  have  attained  twenty-one, 
the  residue  of  the  said  rente  and  profite  should  be 
further  accumulated,  and  such  accumulation  divided 
among  his  grandchildren  who  should  be  living  at 
the  death  of  the  survivor  of  his  sons  and  daughter ; 
and,  charged  as  aforesaid,  he  directed  that  after  the 
death  of  such  survivor,  his  said  estates  should  stand 
charged  for  twenty  years  with  the  payment  of  two 
third  parte  of  the  clear  produce  of  them  in  equal 
proportions  of  so  much  money  as  would  in  fifteen 
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TIMBER. 

[See  TsNAKT  fob  Life.] 


TIME. 


In  most  orden  of  the  Qiarts  of  law  and  equity 
**  BMotli'*  meana  a  Innar  month ;  and  it  so  means  in 
an  order  fcr  payment  of  money.  Attorney  Oaterd 
r.  Sew^mry,  C.P.C.  383. 

Wbere  a  iCatate  requires  that  recognizances 
sbovU  be  entered  into  ''forthwith"  after  notice  of 
aTpnd.  it  means  **  within  a  reasonable  time/*  and 
tberefore  a  period  of  nine  days,  without  cause  as- 
i^£aed  for  the  delay,  is  too  long.  Regma  t.  Wtr- 
caur  Jmttiets),  7  DowL  P.C.  789. 

in  mtUbitatms  astumptil,  the  day  alleged  in  the 
declantian  as  that  on  which  the  cause  of  action 
aocnsed.  is  immateriaL  Therefore,  where  it  appeals 
W  the  record,  that  the  writ  was  issued  a  week  before 
tbe  cause  of  action  (as  alleged  in  the  declaration) 
arose,  such  incid«at  is  not  a  ground  for  arresting 
tae  judsnncnt  Arnold  t.  Amotdf  or  AmaU  y.  AmaU, 
^  Uv  J.  Rep.  (n.8.)  C.P.  338 ;  3  Bing.  N.C.  81 ;  3 
Sc-  »47. 

In  an  action  against  the  defendant  as  acceptor  of 
a  bill  of  exchange,  he  pleaded  that  the  bill,  of  whick 
he  was  the  accommodation  acceptor,  was  indoned 
by  the  drawer  without  consideration  to  a  diird  party, 
wbo  deposited  it  with  the  plaintiff  as  a  security  upon 
retain  unlawful  wagers  and  contracts  relating  to 
tbe  future  prices  and  value  of  certain  stock  and 
pcblic  securities,  to  wit,  Spanish  Cortes  bonds,  fire, 
whereby  the  payment  of  certain  monies  to  the  plain- 
titf'wss  made  to  depend  on  the  future  prices  of  said 
s^ick,  and  that  if  Uie  price  thereof  should  be  less 
than  67L  7s.  6d.  for  the  lOOL  in  the  said  stock,  at 
certain  times,  to  wit,  the  month  of  June,  in  the  year 
afotrrsaid,  the  third  party  should  pay  the  plaintiff 
the  difierence  which  might  then  be  between  the  said 
rvspectiTe  prices  ;  but  if  the  price  of  the  said  stock 
sh.-'uid  be  more  than  the  said  specified  price,  then  the 
plaintiff  should  pay  the  difference  or  excess.  On 
the  trial,  it  appeared  in  proof,  that  the  price  of  the 
stock  at  a  future  day  was  to  be  67L  2c  6^.,  not  as 
alle^red,  67L  la.  ^ : — Held,  that  it  was  not  neces- 
isary  to  allege  the  date  of  the  settling  day,  time  not 
being  of  the  essence  of  the  contract,  as  it  is  in 
acbons  for  usury. — Held,  also,  that  the  plea,  though 
pn>Ted,  was  no  defence  to  the  action.  Robmm  ▼. 
FalUnrs,  6  Law  J.  Rep.  (n.s.)  C.P.  105  ;  3  Bing.  N.C. 
3?2:  4Sc*S.  * 

&ai6i^— that  by  rule  8  of  Hilary  term,  2  Will  4, 
the  eight  days  for  pleading  a  plea  of  pim  darram 
romtimuaneef  are  to  be  computed  exdusiyely  of  the 
first,  and  inclusively  of  the  last  day.  Dmdden  v. 
THqnet  or  Priquet,  8  Law  J.  Rep.  (n.s.)  Exch.  88; 
4  M.  &  W.  676j  7  Dowl.  P.C.  17 1. 


TIME  BARGAINS. 
[See  CoDTBACT,  Eltworth  v.  Cole,  p.  147.] 


TITHES. 
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TITHES. 

(A)  What  titheablb,  and  Title  Ta 

(B)  Setting  OUT. 

(C)  Modus  and  Exemption. 

(D)  Commutation. 

(E)  Composition. 

(F)  Actions  and  Suits. 

(G)  Pleadings  and  Evidence. 


Act  for  the  commutaaon  of  tithes,  6  &  7  WilL  4, 
c.  71 ;  14  Law  J.  Stat.  App.  1. 

Provisions  as  to  the  merger  of  tithes  in  land,  1  & 
2  Vict,  c  64 ;  16  Law  J.  Sut  125, 

Compositions  for  tithes  in  Ireland  abolished,  and 
rent'charges  substituted  in  lieu  thereof,  by  2  Vict 
c.  3;  17  LawJ.  Stat/>. 

Act  for  the  commutation  of  tithes  amended  by 
1  Vict  c  69 ;  15  Law  J.  Stat  135. 

The  acts  for  the  commutation  of  tithes  explained 
and  amended  by  2  &  3  Vict  c.  62 ;  17  Law  J.  Sut 
172,  and  by  3  Vict  c.  15  ;  18  Law  J.  Stat  11. 

(A)  What  titheable,  and  Title  to. 

[Leieu  V.  Bridgman,  3  Dig.  Law  J.  516;  8  BIL 
N.8.907.] 

A  grant  by  Edw.  6.  of  certain  tithes  originally 
appropriated  to  a  dissolved  priory,  by  the  description 
iiomne*  iUat  decinuu  garbarum,  granorum,  blodorum, 
foenifUauB  ei  agntUorum,  ae  aliaa  decimat  nostras  quaS' 
etinque,  8f€, : — Held,  to  pass  the  rectory  and  all  tithes. 
HcUsworth  v.  Fairfax,  3  C.  &  F.  1 15  ;  8  Bli.  N.8. 882. 

The  words  "  privy  tithes"  are  generally  synony- 
mous with  small  tithes;  therefore,  although  the  eccle- 
siastical survey  appeared  to  distinguish  between 
privy  tithes  and  small  tithes,  yet  this  was  held  to  be 
explained  by  a  subsequent  terrier,  which  mentioned 
privy  tithes  in  contradistinction  to  tithes  in  general 
as  being  payable  to  the  vicar,  and,  under  these  cir- 
cumstances, supported  by  evidence  of  former  vicars 
having  regularly  received  payments  called  privy 
tithes,  although  those  payments  had  been  in  some 
instances  made  for  houses  only,  and  in  other  instances 
omitted  altogether,  and  although  some  portions  of 
the  small  tithes  were  proved  by  the  defendants  to 
have  been  conveyed  away : — Held,  that  the  vicar 
was  not  entitled  to  a  decree  for  small  tithes.  Clee  v. 
Ball,  1  West,  148 ;  affirming  HaU  v.  Godson,  2  Y.  & 
C.  158. 

A  lessee  of  tithes  of  *' sheaf  com,  and  grain,"  is 
not  (in  the  absence  of  any  usage)  entitled  to  the 
tithe  of  vetches  severed  in  their  green  state.  Dare  v. 
Derham,  7  Law  J.  Rep.  (n.b.)  Exch.  196;  8  M.  & 
W.  589. 

(B)  Setting  out! 

The  reasonableness  of  setting  out  every  tenth 
turnip,  instead  of  every  tenth  heap  of  turnips  for  the 
parson,  must  depend  upon  whether  by  that  mode  of 
tithing  the  parson  has  an  opportunity  of  seeing  that 
the  tithe  is  fairiy  set  out  Clarke  v.  Clarke,  2  Y.  &  C. 
245. 

(C)  Modus  and  Exemption. 

Though  an  agreement  with  a  former  rector,  by 
which  benefits  were  given  to  the  rectory  in  lieu  of 
tithes,  is  void ;  his  successor,  whilst  in  the  enjoy- 


ment of  what  was  so  given,  cannot  maintain  a  suit 
for  the  tithes.  Plowden  v.  Thorpe,  I  West,  42 ;  over- 
ruling Thorpe  v.  Mattingleif,  8  Law  J.  Rep.  (n.s.)  Ex. 
Ea.9;  2Y.&C.421. 

Land  must  have  continued  from  all  antiquity  in 
pasture  to  support  a  modus  for  an  ancient  pasture, 
and  it  is  a  contradiction  in  terms  to  call  that  ancient 
pasture,  which  has  been  for  a  certain  number  of 
years  arable,  and  in  the  last  year  converted  into 
pasture,  merely  because  it  was  originally  ancient 
pasture. 

A  modus  may  exist,  that  certain  lands  in  a  parish 
have  from  time  immemorial  when  in  pasture,  and 
occupied  by  an  outdweller,  been  liable  to  pay  4dL  per 
acre  for  all  manner  of  tithe. 

A  modus  that  foreigners  pay  4d  an  acre  for  ancient 
pasture  land,  and  Is,  for  new  converted  land,  is  bad. 

The  probability  of  the  existence  of  a  modus,  may 
be  judged  of,  from  the  value  of  money  at  the  time  of 
legal  memory ;  and  therefore,  if  it  appears  that  the 
modus  alleged  is  nearly  equal  to  the  value  of  rent  at 
that  time,  this  evidence  is  strong  to  shew  the  non^ 
existence  of  such  modus.  Cooper  v.  Byron,  3  Y.  &  C. 
467. 

(D)  Commutation. 

Where  a  receiver  of  tithes  is  deemed  owner  of 
them,  under  the  Commutation  Act,  the  Master  shall 
without  special  order,  receive  any  proposal  as  to 
such  tithes  and  lands,  and  shall  make  his  report 
thereon,  to  be  confirmed  under  the  64th  Order  of  the 
3rd  of  April  1828.  General  Older,  March  1839, 
8  Law  J.  Rep.  (n.s.)  Ch.  250 ;  2  K.  xi 

In  suits  for  tithes,  commenced  before  the  passing 
of  the  Tithe  Commutation  Act,  this  Court  will  not, 
on  motion,  suspend  the  proceedings  on  the  mere 
ordinary  notice  of  the  commissioners  under  the  act, 
that  they  shall,  on  a  particular  day,  proceed  to  com- 
mute. 

It  is  necessary,  under  the  45th  section  of  the 
act,  if  the  commissioners  intend  to  hear  and  de- 
termiue  the  suit,  which  it  is  discretionary  in  them 
to  do,  to  give  a  specific  notice  of  such  intention. 
WethereUy.  WeigheU,  8  Law  J.  Rep.  (n.s.)  Ex.  £q.  1 ; 
3  Y.  &  C.  243. 

The  parties  to  an  action,  brought  upon  a  feigned 
issue,  under  the  provisions  of  the  Tithe  Commuta- 
tion Act,  6  &  7  Will.  4,  c  71,  are  not  precluded  by 
that  act  from  sustaining  a  bill  of  discovery  in  aid  of 
the  trial  of  such  issue.  Morris  v.  Norfolk  {Dvke),  9 
Law  J.  Rep.  (n.s.)  Ch.  273 ;  9  Sim.  472. 

(£)  Composition. 

A  verdict  and  judgment  against  a  rector,  obtain- 
ed in  proceeding^  in  prohibition  as  far  back  as  the 
year  1680,  will,  in  case  of  any  claim  to  tithes  being 
made  by  a  subsequent  rector,  be  conclusive  against 
him  of  the  existence  of  a  binding  composition  real. 

A  binding  composition  real  need  not  have  been 
made  within  the  time  of  legal  memory ;  and  it  is 
not  necessary  that  the  deed  creating  the  composition 
real  should  be  produced.  Wynniaii  v.  Lindon,  8  Law 
J.  Rep.  (n.8.)  Ch.  121. 

A  notice  to  determine  a  Michaelmas  composition 
for  tithe  given  on  March  24th,  and  stating  mat  the 
fanner  "  should  and  would  from  time  to  time,  as 
often  as  was  required,  set  out  and  throw  apart  the 
great  and  small  tithes  due  on  his  farm,"  is  a  bad 


TITHES— TITLE,  SLANDER  OF. 


▼. 


(T)  Acnoss  ASH  Sxrm, 


Act  t6  &  7  WdL  4^  CL  Ih)  iHve  bo  joiadietkn  to 


ST.ftC.iSL 
A  tilkr  cmpMECMB  ms  mtdit  in  1711«  «m1  duly 
confiziDcd  bT  c^  C«ut  of  Chaeexj  jm  1715.  This 
I  ■■!  II  Mlinii'  rai  ifl  1 1  11  ii  "^  -"''-  *T  '^  ^ — ^  "^^ 
Eaciic^ttcr.  is  a  sntcoBUMBCtdwitkui  a  year  after 
tl»p«nBHr«t'^>3ttM»2ft3WIIL4^c.l0a  An 
appeal  acaiasst  this  dtcuMi  was  aDuaaids  lodged, 
^■A  ^<oi<  k  ■*nkm—UKd  aattka  of  debt  under 
tiba  stama  2  ;!b  J  &d«.  <k  iv  Mt  aeCtbig  out  dtliea, 
m  bro^K  bT  Ai  TCCtor>— Hekt  that  the  action 
was  BOt  pRiiutaR^  aMi  that  Aa  rector  was  not  bound 
»a  wait  uadI:he<kt«fnB2natMii  of  the  appeal  THrpe 
T.Ji.iC.-««ri;ir9.i^LawJ.Rep.i^3U.)£xch.253;  5M. 

A  wctlor  a  lar  rretor.  made  the  lands,  out  of  which 
CMtaitt  tith<«  r»sed»  the  snbject  of  a  marriage  settle- 
m^ttt.  ia  the  li.»ilowin«  words : — ^*  I  grant,  bargain, 
»iriU  »nd  ivl«tt:$e  unto  J  C  and  C  C,  all  those  the  said 
Ua^  lo^ev^MT  with  all  hoDscs,  oathoases,  bnildings, 
vav9»  pAsh^  paoBages*  watcn.  eaawnents,  profits, 
ciNimM^ide^;.  adrantagfs,  emolnmaits,  heredita- 
weats.  attd  appMmaaBOM  whal«)eTer,  to  Ac  said 
pryttUM«  bekwging^  o»  te  anywisa  appertaining,  and 
the  Tvt«««MM  «r  nrv^rsMBs.  remainder  or  remainders, 
ix'ttCik  i^$u<«v  awl  pro&ts  thereoC  and  all  the  esUte, 
r^t.  tiii^.  uiterest.  aaew  trust,  freehold,  inheritance, 
pcvp^ftt .  cUim.  and  demand  ^riMterer,  either  in  law 
M^e^mtx:  i»  hi»M  the saMHanda and premims, and 
etyfx  part  theieai;  with  Aeir  recpcctiTe  rights, 
ttKwb^R..  a»d  apMitenaneca*  nnto»  &c.  nntil  the 
M^«^uuuatiatt  ^*  the  said  marriage;  remainder  to 
J  it  IMT  hlK  lemaiader  to  A  K  (defendant)  the  in- 
«MMMi  wiliew  Ibr  Ule:'*— Held,  that  the  tithes  of  the 
Um^  iit  a^tfstiMi  did  aot  pass  vndar  those  general 
«w>l«.  a»d  thai  the  htir^t.Uw  of  die  settlor  wu 
e^uil^  to  them.  Cluiiam  ▼.  Qa*rmi<t.  g  Law  J. 
H*^  vN.*«^^^^''5«:  iHing.N.C416;  2Sc7«8. 

A  ^  iw*^.  bfcU  *«  gwat  and  wall  tithsa  of  an  ancient 

pwi.  ^buh  had  bee«  dispaiked  and  thrown  mto 
vu:u^«uv^  dMMUMii  theie  being  no  endence  of 
p#<v'*V*%Hi  g*  14  w^pt  of  campoaitions  far  tiAes  by 
JZ>itt^  i¥  f^p*<«  v*  the  lands  withm  that  distnct, 
aUikx^^^b  U  «**  pi^^^W.  that  «<«a^liona  ftwr  tithes 
b.a  Ws-*!  w,CHUrl>.  paid  t^*  the  Ticafs  in  lejpect  of 
tW  NHiw«  UitsU.  iu  th^  tv^wnship  in  which  the  park 
«a»  M«u«««<  Hm*^^  IVa»^»  51 Y,  <fe  0.  144. 

X^  Ww  ^^0*iipw«  *«♦  •  Wn  agafaist  a  party  to  wu. 
W  v^  «  wii^r^t.  lHr«d*a*  a  **it  institutod  agamst  them 

l^U^s.  ^wZ^^  ^  OKif  occnpatJon.  /Wfcsr  t. 
V   .  ^o*»  «^««^*«v>4  va  ibe  w*sv«al  liAm;  that  Ae 


that  the  occupiers  of  lands  wiihin  the  manor  ac- 
counted to  the  grantees  for  some  of  the  tithes  pay- 
able in  respect  of  such  lands,  the  Court  of  Exchequer 
refused  to  allow  the  occupiers  to  set  up  the  non-per- 
ception of  the  other  rectorial  tithes,  in  answer  to  a 
biU  filed  for  an  account  of  tithes,  nor  would  it  allow 
such  non-perception  to  be  admitted  as  proof,  either 
of  exemption  of  the  occupiers  of  the  lands  from  cer- 
tain of  the  tithes  claimed,  or  of  the  right  of  the  vicar 
to  the  receipt  of  such  tithes ;  and  tiiere  being  no 
other  evidence  offered,  the  C3urt  decreed  an  account 
The  House  of  Lords  affirmed  the  decree.  Searlel 
T.  LucUm  School  or  Scarlet  v.  Pierrepomt,  4  C.  &  F.  1 ; 
2Y.&J.330;  lOBli.592. 

In  a  suit  for  tithes  in  the  Ecclesiastical  Conr^  if 
the  defendant  pleads  a  plea  which  raises  a  question 
beyond  the  jurisdiction  of  the  Court,  but  afterwsrds 
waives  it,  this  Court  will  not  grant  a  prohibition  in 
that  stage  of  the  proceedings.  Cardew  v.  Cotiey,  7 
DowL  P.C.  666. 


TITLE,  SLANDER  OF. 

An  action  for  slander  of  title  is  an  action  on  the 
case  for  special  damage  sustained  by  reason  of  the 
speaking  or  publication  of  the  slander;  and  there- 
fore, whether  it  be  oral,  written,  or  printed,  there 
must  be  an  express  allegation  c^  some  particnlar 
damage  resulting  to  the  plaintiff  firom  such  slander. 

A  declaration  stated,  that  the  plsintiff  was  pos- 
sessed of  certain  shares  in  a  silver  mine,  which  was 
worhed  and  used  for  and  on  behalf  of  the  plaintiff  and 
other  shareholders,  to  the  great  benefit,  profit,  and 
advantage  of  the  plaint!^  and  to  the  great  increase 
of  the  value  of  his  shares;  that  bills  in  Chaneeiy 
had  been  filed  by  certain  persons  claiming  a  right 
to  the  said  shares,  praying  an  account,  an  injunction 
from  selling  the  said  shares,  and  the  appointment 
of  a  manager  and  receiver  of  the  mine,  to  which  bills 
the  plaint^  and  the  other  shareholders  hsd  demur- 
red ;  and  that  the  defendant  published  in  a  news- 
paper the  following  libel — **  Wheal  Brothers  silver 
mine :  ToUerveff  v.  Mala^ ;  Htnfward  v.  Jtfolsdky. 
-—In  these  cases,  which  arose  out  of  disputes  relat- 
ing to  the  celebrated  silver  mine  Wheal  Brothers^ 
and  which  have  been  brought  into  the  court  of  the 
Vice  Chancellor,  the  learned  Judge,  after  hearing 
long  arguments  and  a  multitude  of  afiidavits,  has  set 
aside  the  demurrers,  and  granted  the  prayer  of  the 
petition,  and  persons  duly  authorized  have  arrived 
m  the  workings;"  by  means  whereof  the  plaintiff 
had  been  greatiy  injured  in  his  rights,  snd  his  shares 
were  much  depreciated  in  value,  and  divers  persons 
believed  he  had  no  right  to  the  shares,  and  diat  the 
mine  could  not  be  lawfully  worked  or  used  for  his 
benefit ;  and  the  plaintifiT  had  been  hindered  and 
prevented  from  selling  the  shares,  from  using  the 
mine  in  so  ample  and  benefidal  a  manner  as  he 
otherwise  would  have  done,  and  firom  acquiring  pro- 
fits, emoluments,  and  advantages  which  otherwise 
would  have  accrued  to  him  from  the  same : — ^Held, 
in  arrest  of  judgment,  that  the  action  was  not  for  a 
libel  on  the  plaintiff  in  the  course  of  his  business  and 
in  the  way  of  gaining  his  livelihood,  but  stricUy  an 
action  for  slander  of  his  title  to  his  shares,  and  that 
the  special  damage  alleged  was  not  sufficient  to  sus- 
tain such  an  action.  Malaehy  v.  Soper,  6  Law  J. 
Rep.  (N.8.)  C.P.  32 ;  3  Bing.  N.C.  371 ;  3  $c  723. 


TITLE  DEEDS— TREASON. 
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TITLE  DEEDS. 

The  right  to  the  title  deeds  belongs  to  those  in 
whom  the  legal  estate  vests  as  trustees,  although  the 
trusts  are  of  so  uncertain  a  nature  as  to  render  it 
difficult  to  say,  how  or  in  what  manner  they  shall 
be  executed,  and  so  complicated  as  to  render  an 
application  to  a  court  of  equity  necessary  for  the 
purpose  of  carrying  them  into  efiect  Barclay  v. 
ColUtit  7  Law  J.  Rep.  (n.s.)  C.P.  23^  ;  4  Bing.  N.C. 
6GS  i  6  Sc.  408. 


TOLLS. 


(A)  In  genkjul. 

(B)  TvBNFiKB  Tolls. 


(A)  In  general. 

In  an  ancient  charter,  the  word  ecntueiudo  does 
not  necessarily  signify  toll.  Egreimmt  {Earl)  v.  Stml, 
6  Law  J.  Rep.  (n.s.)  K.B.  205 ;  6  Ad.  &  £.  924. 

A  lease  of  a  light-house  and  the  tolls  thereof,  bv 
the  corporation  of  Trinity  House,  is  a  chattel  real, 
and  therefore  a  husband  may  assign  his  wife's  in- 
terest in  such  a  lease.  Ex  parte  ElHscn  re  Trinity 
Mouse  Corporatimf  7  Law  J.  Rep.  (n.b.)  Ex.  £q.  49  ; 
2Y.&C.528. 

(B)  Turnpike  Tolls. 

Horses  canying  lime  exempted  from  toll  in  cer- 
tain cases,  by  3  &  4  Vict  c  51 ;  18  Law  J.  SUt 
App.4L 

In  an  action  by  the  plaintiflb,  clerks  to  the  trus- 
tees of  a  turnpike  road  (brought  under  the  55th  and 
57  sections  of  the  3  Geo.  4,  c  126,  for  amending  the 
general  laws  in  being  for  regulating  turnpike  roads, 
&C.,)  against  the  defendant,  as  faimer  of  the  toUs, 
and  his  sureties,  for  non-payment  of  the  rent  agreed 
upon,  iemblef  that  the  declination  not  alleging  that 
the  agreement  for  the  tolls  was  signed  by  the  trus- 
tees letting  the  said  toUs,  or  any  two  or  more  of 
them,  or  by  their  clerk  or  treasurer,  and  by  the  one 
defendant  as  the  lessee  or  faimer,  and  by  the  others 
as  his  sureties,  or  that  the  said  agreement  was  by 
deed  or  under  the  seals  of  the  trustees,  or  any  of 
them,  is  upon  special  demurrer  ill ;  the  57th  sec- 
tion of  the  statute,  by  which  such  peculiarities  are 
required,  appearing  to  be  imperative,  not  merely 
directory.  Oldroyd  v.  Crampton,  7  Law  J.  Rep.  (n.b. ) 
C.P.57s  4Bing.N.C.24;  5Sc.256. 

Uncruehed  bones,  which  are  taken  through  a  turn- 
pike to  a  farm,  to  be  there  crushed,  and  part  of  them 
there  used  as  manure,  and  the  residue  to  be  afterwards 
sold,  and  to  be  used  as  manure  at  other  places,  are 
exempt  from  toll,  under  the  statutes  3  Geo.  4,  c.  126, 
a.  32,  and  5  &  6  WilL  4,  c.  18,  s.  1.  Pratt  v.  Brown, 
8C.&P.244.  [Gumey] 


TOWN  CLERK. 
[See  Compensation,  Rex  v.  Bridgwater,  page  140.] 


TRADE,  CUSTOM  OF. 

[See  Contract — Evidence.] 
Where  a  com-£sctor  in  London  received  a  com- 
DiGEST,  1835—1840. 


mission  to  sell  oats  of  a  certain  quality  free  on  board, 
on  account  of  a  principal  in  Ireland,  and  sold  them 
the  same  day  in  London,  in  his  own  name,  and  sent 
a  sale  note  to  his  principal,  as  "  sold  on  account  of 
his  principal": — Held,  in  an  action  by  the  com- 
factor  against  the  principal,  to  recover  damages  for 
the  oats  not  answering  the  description,  and  to  cover 
the  loss  which  the  corn-factor  had  sustained  by  sell- 
ing in  his  own  name,  that  evidence  of  a  custom  in 
the  com  trade  for  the  corn-factors  in  London  to  sell 
in  their  own  name,  was  admissible. 

Qiuere — as  to  the  form  of  declaration  by  the  corn- 
factor  against  his  principal,  in  such  a  case.  Johnmm 
V.  C/«6onM,3P.&D.236;  llAd.&£.549. 

Evidence  of  the  usage  of  trade  is  inadmissible  to 
shew  the  meaning  of  ambiguous  words,  in  a  packer's 
receipt  for  goods.  Bowman  v.  Horsey,  2  M.  &  R.  85. 
[Abinger] 


TRANSPORTATION. 

[See  Punishment.] 

The  law  relative  to  offences  punishable  by  trana- 

rrtation  for  life,  amended  by  1  Vict  c.90 ;  15  Law 
Stat.  168. 


TREASON. 

(A)  What  constitutes. 

(B)  Practice  and  Trial. 

(C)  WiTNEsasa  and  Evidence. 


(A)  What  constitutes. 

To  constitute  the  treason  of  levying  war  against 
Her  Migesty  within  the  realm,  there  must  be  an  in- 
surrection ;  there  must  be  force  accompanying  that 
insurrection,  and  it  must  be  for  an  object  of  a  general 
nature ;  and  if  a  person  acts  as  the  leader  of  an 
armed  body,  who  enter  a  town,  and  their  object  be 
neither  to  take  the  town  nor  attack  the  military,  but 
merely  to  make  a  demonstration  to  the  magistracy 
of  the  strength  of  their  party,  either  to  procure  the 
liberation  of  certain  prisoners  convicted  of  some 
political  offence,  or  to  procure  for  those  prisoners 
some  mitigation  of  their  punishment,  this,  thoi^h 
an  aggravated  misdemeanour,  is  not  high  treason. 

In  a  case  of  high  treason,  the  prisoner  is  not 
bound  of  necessity  to  shew  what  was  the  object  or 
meaning  of  the  acts  done.  The  offence  charged 
must  be  made  out  by  those  who  make  the  charge. 
Segina  v.  Frost,  9  C.  &  P.  129.  [Tindal,  Parke,  and 
WilUams] 

(B)  Practice  and  Trial. 

If  in  a  ease  of  high  treason  a  point  be  reserved 
for  the  opinion  of  the  fifteen  Judges,  their  lordships, 
if  the  case  be  argued,  will  only  hear  one  counsel  on 
each  side ;  and  as  the  counsel  are  in  the  nature  of 
amici  Curia,  their  lordships  will  hear  counsel  who 
were  not  assigned  at  the  trial 

If  cases  be  reserved  for  two  different  prisoners  on 
the  same  point,  and  both  are  argued,  the  Judges 
will  hear  each  case  quite  separately,  imless  the 
counsel  consent  to  some  other  arrangement  Begima 
V.  Frost,  9  C.  &  P.  165-6.  [Tindal,  Parke,  and  WiU 
Hams] 
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Daring  a  trial  for  high  treason,  which  was  ex- 
pected to  last  several  days,  the  Court  ordered  that 
the  prisoner's  attorney  should  have  access  to  him 
erery  day  after  the  rising  of  the  Court  till  10  p.m., 
and  before  the  sitting  of  the  Court  from  7  a.m., 
although  it  was  stated  by  the  governor  of  the  pri- 
son that  Uie  prison  was  not  open  for  any  other 
purpose  till  half-past  7  A.M.,  and  was  shut  up  for 
the  night  at  9  p.m.    Ibid.  139. 

A  person  charged  with  hiffh  treason  cannot  be 
allowed  by  the  Court,  before  which  he  is  to  be  tried, 
to  have  two  attomies,  unless  they  be  partners.  Ibid. 
182. 

In  acaseof  high  treason,  where  the  prisoner's  coun- 
sel asked  that  the  names  of  the  jurors  should  be  taken 
from  a  ballot  box,  instead  of  beins  called  over  in 
the  order  in  which  they  stood  in  the  panel,  which 
was  alphabetical,  and  this  proposition  was  acquiesced 
in  by  the  Attorney  General,  the  Court  allowed  the 
names  of  the  jurors  to  be  taken  from  a  ballot  box ; 
but  if  the  Attorney  General  had  objected,  the  Court 
would  not  have  granted  the  application.    Ibid.  135. 

On  a  trial  for  high  treason,  any  objection  to  the 
description  of  the  witness  in  the  list  of  witnesses 
must  be  taken  on  the  voire  dire,  and  comes  too  late 
aiter  the  witness  is  sworn  in  chief.    Ibid.  183. 

In  a  case  of  high  treason,  where  the  Crown  gave 
evidence  in  reply,  the  witness  in  reply  was  called 
before  the  second  counsel  for  the  prisoner  addressed 
the  Jury,  and  the  leading  counsel  for  the  prisoner 
commented  on  the  evidence  in  replv  also  before  the 
second  counsel  for  the  prisoner  addressed  the  jury. 
Ibid.  160. 

In  charging  a  jury  with  a  prisoner  in  a  case  of 
high  treason,  It  is  not  necessary  to  read  the  whole 
of  the  indictment  at  length  to  the  jury,  unless  the 
prUoner  or  his  counsel  wish  it ;  it  is  sufficient  for 
the  clerk  of  the  Crown  to  state  the  substance  of  it 
Ibid.  138. 

(C)   WiTVBUBS  AND  EviDBNCS. 

On  a  trial  for  high  treason  it  was  objected  after 
the  Jury  had  been  charged  with  the  prisoner,  but 
before  the  first  witness  was  examined,  that  the  pri- 
soner had  had  no  list  of  witnesses  delivered  to  him 
under  the  stat  7  Anne,  c.  21.  It  appeared  that  the  ' 
Indictment  was  found  on  the  11th  of  December,  and 
that  on  the  12th  of  December  a  copy  of  it,  and  of 
the  paiirl  of  the  Jurors  intended  to  be  returned  by 
t)i«*  uhvriftt  were  delivered  to  the  prisoner,  and  that, 
tm  the  I7lh  of  December,  the  list  of  witnesses  was 
dullvitri^d  to  him.  The  prisoner  was  arraigned  on 
lh«  Hint  of  December.  The  objection  to  the  de- 
ll v<try  Iff  the  lUt  of  witnesses  was,  that  the  copy  of 
iU»  (fiilUftinitnt  and  the  list  of  jurors  should  have 
Ut^tiu  all  delivered  at  the  tame  time,  timul  et  temel : — 
Ifuld,  hy  a  majority  of  the  Judges,  that  the  de- 
li vnry  lit  the  list  of  wltneNses  was  not  a  good  de- 
ll vury  in  point  of  law,  but  that  the  objection  to  the 
flKllvory  tt(  the  lUt  of  witnesses  was  not  made  in 
iiuu  tline  I  and  the  Judges  agreed  that  if  the  ob- 
juLlUifr  lisd  b««i  made  In  due  time,  the  effect  of  it 
womM  Iisvii  \w»n  a  postponement  of  the  trial,  in 
ntttiff  to  (flvw  time  for  a  proper  delivery  of  the  list 
fh,HuH  ¥.  /''rutt,  V  C,  Bt  P.  162.  [Tindal,  Parke,  and 

Wl))l»M»»| 

In  a  f>»M>  Iff  high  treason,  a  witness  was  described 
hi  iUM  lUI  iif  ¥t\Umnvu  as  "  S  S,  of  the  parish  of 


St  W,  in  the  boniigh  of  N,  in  the  coniity  of  M, 
labourer."  N  was  a  place  with  6,000  inhabitants, 
and  formed  only  a  part  of  the  pari^  of  St  W,  which 
was  a  large  parish  extending  beyond  the  borough 
of  N : — Held  sufficient,  and  that  it  was  neither  a 
misdescription  nor  too  general     Ibid.  147. 

On  a  trial  for  high  treason,  a  witnesa  was  de- 
scribed in  the  list  of  witnesses  as  "  of  Cn>ss-y-Cy]o|b 
in  the  parish  of  L.*'  The  witness  stated  that  he 
lived  near  Cross-y-Cylog  (which  means  CnMs  of 
the  Cock),  and  that  there  were  two  public-houses 
each  so  called,  and  that  his  house  was  between 
them,  and  sixty  yards  from  each.  It  was  also  proved 
that  there  was  a  cluster  of  houses  at  this  place,  and 
that  a  witness  had  directed  invoices  to  one  of  them 
as  Cross-y-Cylog: — Held,  that  the  witnesa  was  not 
properly  described.    Ibid.  150. 

tn  a  case  of  high  treason,  a  witness  was  de- 
scribed in  the  list  of  witnesses  as  '*  M  J,  of  P,  in 
the  parish  of  St  W,  in  the  county  of  M,  some- 
times abiding  at*the  house  of  his  son  J  J,  in  the 
parish  of  B,  in  the  said  county."  The  witness  oc- 
cupied a  house  at  P,  in  the  parish  of  St  W,  in  which 
his  wife  resided,  he  going  to  work  with  his  son  and 
returning  to  his  house  at  P  about  three  days  in 
every  two  months.  The  son's  house  was  in  the 
parish  of  M,  and  not  in  ihe  parish  of  B  : — Held, 
that  if  the  witness  had  been  described  as  of  P,  in 
the  parish  of  St  W,  that  would  have  been  suffident; 
but  that  as  the  latter  part  of  the  description  was  in- 
tioirect,  it  vitiated  the  whole.    Ibid.  151. 

A  was  charged  with  having  conspired  with  W  J, 
and  others  ui^own,  to  raise  insurrection  and  ob- 
struct the  laws.  It  was  proved  that  A  and  W  J 
were  members  of  a  chartist  lodge,  and  that  A  and 
W  J  were  at  the  house  of  the  latter  on  a  certsin 
day  on  the  evening  of  which  A  directed  people  as- 
sembled at  the  house  of  W  J,  to  go  to  the  rsce- 
conrse  at  P,  whither  W  J  and  other  persona  had 
gone : — Held,  that  on  the  trial  of  A,  evidence  was 
receivable  that  W  J  had  at  an  earlier  part  of  the 
same  day  directed  other  persons  to  go  to  the  raoe^ 
course ;  and  it  being  proved  that  W  J,  and  an  armed 
party  of  the  persons  assembled,  went  firmn  the  raoe- 
eourse  to  the  New  Inn,  it  was  hdd  that  evidence 
might  be  given  of  what  W  J  said  at  the  New  Inn, 
it  beinff  lul  one  transaction.  RegvM  v.  ISieOard, 
9C.&P.277.  [Patteson] 

In  a  case  of  high  treason  or  conspiracy,  the  pro- 
secutor may  either  prove  the  conspiracy  which 
renders  the  acts  of  the  co- conspirators  admissible  in 
evidence,  or  he  may  prove  the  acts  of  the  different 
persons,  and  thus  prove  the  conspiracy ;  therefore, 
in  a  case  of  high  treason,  where  it  appoued  that  a 
party  me^  which  was  joined  by  the  prisoner  on  tiie 
next  day,  the  counsel  for  the  prosecution  was  al- 
lowed to  ask  what  directions  one  of  the  party  gave 
on  the  day  of  their  meeting,  as  to  where  they  were 
to  go  and  for  what  purpose.  Regina  v.  Fro9t,  9  C  & 
P.  149.  [Tindal,  Parke,  and  Williams] 

In  a  case  of  high  treason,  evidence  had  been 
given  for  the  prosecution,  that  an  armed  party  at- 
tacked the  W  hotel,  in  which  the  magbtrates  and 
troops  were  stationed.  To  shew  that  the  intention 
of  the  party  was  not  treasonable,  but  waa  merely  to 
procure  the  release  of  certain  prisoners,  a  wimess 
was  called  to  prove  that  on  the  party  arrivihg  at  the 
hotel  gate,  they  were  asked  by  a  special  constable 
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.what  ther  Wanted,  whan  one  of  them  anawered, 
"Surrender  up  your  priaonere.'*  It  waa  proposed 
to  call  eridence  in  reply  to  shew  that  that  was  not 
said  at  the  hotel  gate : — Held,  that  this  was  proper 
evidence  in  reply.    Ihid.  169. 

If  to  an  indictment  for  treason  the  defence  set  up 
be  insanity,  the  queation  for  the  juiy  will  be, 
whether  the  prisoner  was  labouring  under  that 
species  of  insanity  which  satisfies  them  that  he  was 
quite  unaware  of  the  nature,  character,  and  conse- 
qnenees  of  the  act  he  was  committing,  or,  in  other 
words,  whether  he  was  under  the  influence  of  a 
diseased  mind,  and  was  really  unconscious,  at  the 
time  he  was  committing  the  act,  that  it  was  a 

If  the  jury  in  such  a  case  are  of  opinion  that  the 
prisoner  did  not  in  fact  do  all  that  the  law  deems 
essential  to  constitute  the  offence  charged,  they 
must  find  him  not  g^ty  generally ;  and  the  Court 
have  no  power  to  order  his  detention  under  the 
i)9  &  40  Geo.  3,.  c  94,  s.  2,  although  the  jury 
ahould  be  clearly  of  opinion  that  the  {uisoner  waa 
in  lact  insane,  such  a  state  of  circumstances  ap- 
pearing to  be  eanu  omissus  in  the  act  Regina  y. 
Oxfordt  9  C.  &  P.  525.  [Denman,  Alderson,  and 
Patteson] 


TRESPASS. 

[See  Action,  Form.] 

(A)  Whesb  maintainablb. 

|B)  Pleadings. 

C)  Etidbncb. 

[D)  Damages. 

(£)  Costs. 

(F)  Trespass  fob  Mesne  PBoriTs. 


(A)  WhBRB  MAINTAINABLE. 

A  commissioned  her  brother  to  buy  a  cow  for 
her,  and  a  fortnight  afterwards  he  bought  a  cow ; 
but  before  it  hi^  either  come  to  the  plaintiff's 
hands,  or  she  had  assented  to  the  purchase,  it  was 
taken  by  the  defendant : — Held,  that  A  had  such  a 
property  in  the  cow  as  would  enable  her  to  main- 
tain trespass.  Thomas  y.  PhiUps,  7  C  &  P.  57S. 
[Denman] 

The  daughter,  or  eyen  a  female  seryant,  of  the 
occupier  of  a  house,  has  such  a  possession  of  her 
bedroom  as  will  enable  her  to  maintain  trespass 
against  a  person  who  wrongfiiUy  forces  himself  into 
it  while  she  is  in  bed.  Lewis  y.  Ponsford,  8  C.  &  P. 
687.  [Denman] 

Where  a  landlord  by  certain  articles  of  agree- 
ment, coyenanted  with  the  defendant,  that  in  con- 
sideration of  the  rents  thereinafter  coyenanted  to  be 
paid,  he  would  demise  and  leaae  to  the  defendant, 
his  executors,  &c.,  all  such  messuages,  &c.  as 
ahould  be  erected  and  built  and  coyered  in,  upon 
all  or  any  part  of  the  land,  for  a  certain  time,  at  a 
certain  rent;  and  the  defendant  coyenanted  that  he, 
his  executors,  &c.,  would  within  the  space  of  three 
years,  erect  a  good  brick  wall,  seyen  feet  high,  along 
the  west  side  of  the  said  piece  or  parcel  of  ground ; 
and  the  defendant  entered  upon  the  ground  in  the 
articles  of  agreement  mentioned,  and  built  the  mea- 
suages,  which  were  demised  to  him  as  they  were 


completed : — Held,  that  the  defendant,  by  entering 
upon  the  ground  on  which  the  wall  was  built,  re- 
specting which  there  was  no  coyenant  by  the  owner 
to  grant  a  future  lease,  and  paying  rent,  had  the 
legal  title  in  the  hats  in  quo;  and,  consequently, 
trespass  could  not  be  maintained  against  him, 
although  there  were  no  words  of  demise  in  the 
instrument  respecting  the  ground,  of  which  the 
loots  in  quo  constituted  a  part,  the  instrument 
amounting  to  no  more  than  a  coyenant  on  the  part 
of  the  owner  of  the  land  to  grant  future  leases  of 
the  seyeral  messuages  as  they  should  be  built 
Alegander  y.  Boimh^  8  Law  J.  Rep.  (n.b.)  C.P.  5Z  ;  4 
Bing.  N.C.  799  ;  aSc.6U. 

A  person  being  in  the  custody  of  the  marshal  of 
the  ling's  Bench  prison,  was  brought  up  on  an 
order  of  the  Court  of  King's  Bench,  and  charged 
with  an  attachment  for  a  contempt,  upon  which  % 
attachment  he  was  subsequently  detained  in  cus- 
tody : — Held,  {dissentimte  Lord  Abinger,  C.B.)  that 
an  action  of  trespass  was  maintainable  against  the 
party  who  deliyered  the  order  to  the  marshal.  BrytaU 
or  BrioMty.  Clutton,  5  Law  J.  Rep.  (n.s.)  Exch.  182 ; 
1M.&W.408;  1T.&G.848;  5 Dowl. P.C. 66. 

Where  an  act  of  parliament  gaye  commissioners 
power  to  purchase  lands,  &c.,  and  directed  them  to 
make  compensation  to  persons  interested  in  lands, 
&c.,  for  damage,  &c : — Held,  that  a  party  entitled 
to  an  easement  oyer  lands  so  purchased  by  them 
could  not  maintain  trespass  for  acts  done  upon  those 
lands  to  the  prejudice  of  his  easement,  but  that,  as 
soon  as  damage  was  actually  sustained,  he  should 
claim  compensation  under  the  act  Thieknesse  v, 
Idmcaster  Canal  Company,  8  Law  J.  Rep.  (n.s.) 
Exch.  49 ;  4  M.  &  W.  472. 

A  sheriff  who  refuses  to  discharge  a  prisoner, 
committed  to  his  custody  under  an  attachment  on  a 
contempt  of  the  Court  of  Chancery,  for  not  answer- 
ing, or  not  appearing,  and  who  is  entitled  to  be 
discharged  under  the  11  Geo.  4,  c  36,  s.  13,  r.  5, 
is  not  a  trespasser  ah  initio, 

Quare— whether  he  is  bound  to  discharge  without 
a  rule  or  order  of  the  Court 

Sembk — ^if  he  is  bound  to  discharge  without  such 
an  order,  he  is  not  liable  in  trespass,  but  in  an 
action  on  the  case,  if  he  neglect  or  refuse  to  do  so. 
Smith  y.  Egginton,  6  Law  J.  Rep.  (n.8.)  K.B.  206 ;  7 
Ad.&£.167;  2N.&P.143. 

If  A  gives  B  leave  to  go  on  a  field,  in  which  A  has 
no  right,  and  B  goes  uiere,  this  will  not  make  A 
liable  as  a  oo- trespasser  with  B  ;  but  if  A  orders  and 
authorizes  B  to  go  on  the  field,  and  he  does  so,  A  is 
a  joint-trespasser  with  B,  the  latter  being  an  autho- 
rity, the  former  a  letme  and  ticenee  only.  HoMnson  y. 
Vaughtan,  8  C.  &  P.  252.  [Alderson] 

Oyerseers  who  inclosed  parcel  of  a  waste  under 
39  Geo.  8,  c.  42,  were  held  to  haye  sufficient  pos- 
session to  maintain  trespass  against  an  inhabitant 
of  the  pariA  who  destroyed  their  fence  without 
establishing  any  right  of  common,  notwithstanding 
they  failed  to  shew  the  consent  of  the  lord  of  the 
manor  to  their  inclosure.  Matson  y.  Cook,  4  Bing. 
N.C.  392;  6SC.179. 

A  tenant  at  sufl^rance,  who  is  turned  out  of  pos- 
session by  his  landlord,  without  any  demand  of 
possession,  cannot  maintain  ejectment,  but  may 
maintain  trespaas.  Doe  d.  Harrison  y.  MurreU,  8 
e^  P.  134.  [Abinger] 
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(B)  Pleadikos. 

In  trespass  for  taking  the  plaintiiTs  goods,  who 
claimed  under  a  bill  of  sale, — Held,  that  the  defen- 
dant,  on  a  plea  that  the  goods  were  not  the  plaintiff's 
goods,  might  shew  that  the  sale  was  fraudulent,  and 
prove  title  in  himselt  Ashley  v.  Minnett,  7  Law  J. 
Rep.  (n.8.)  as.  133 ;  8  Ad.  &  E.  121 ;  8  N.  &  P.  281. 

Where  a  sheriff's  bailiff  justifies  the  entering  of 
the  plaintiff's  dwelling-house,  under  a  capioi^  and 
alleges  that  the  outer  door  was  open,  to  which  the 
plaintifi^  admitting  the  writ,  pleads  de  injurid,  the 
defendant  must  prove  that  allegation,  it  being  an 
essential  part  of  the  defence.  Kirby  or  Kerhey  ▼. 
Denby,  5  Law  J.  Rep.  (n.s.)  Exch.  162 ;  1 M.  &  W. 
836 ;  1  T.  &  a.  688. 

In  trespass  for  taking  goods,  the  plea  that  the  goods 
were  not  the  goods  of  the  plainti^  puts  no  more  in 
issue  than  the  plea  of  not  guilty  cUd  formerly ;  and 
if  the  plaintiff  shews  that  he  was  in  the  peaceable 
possession  of  the  goods  when  they  were  taken,  the 
defendant  will  not  be  allowed  to  shew  that  the  goods 
were  the  property  of  a  third  person.  Ashmore  v. 
//arrfv,7C.&P.501.  [Patteson] 

In  trespass  on  pleas  of,  first,  not  guilty;  and, 
second,  that  the  goods  were  not  the  goods  of  the 
plaintiff,  and  issues  thereon,  the  defendant  cannot 
set  up  property  in  a  stranger  under  whom  he  does 
not  justify,  in  answer  to  the  plaintiff's  possession. 
Carter  v.  Johnson,  2  M.  &  R.  263.  [  Abinger] 

Proof  that  the  defendant  was  merely  a  lodger  in 
two  rooms  of  a  house,  was  held  not  sufficient  to  sup- 
port a  plea,  which  averred  that  "  he  was  lawfully 
posseHsed  of  a  certain  dwelling-house."  Monks  v. 
Di^kes,  8  Law  J.  Rep.  (k.8.)  Exch.  73;  4  M.  &  W. 
567. 

In  an  action  of  trespass  for  driving  a  carriage 
ap:ainst  the  plaintiff,  the  defence  of  inevitable  acci- 
dent must  be  specially  pleaded.  Cotterill  v.  Starkey, 
8C.  &P.69I.  [Patteson] 

Trespass  for  assaulting,  beating,  and  ill-treating 
A  B.  Pleas,  not  guilty  ;  secondly,  that  A  B  was 
making  a  noise  in  defendant's  house,  and  disturbing 
and  disquieting  the  defendant  and  his  family,  where- 
upon the  defendant  requested  her  to  leave  the  house, 
and,  upon  her  refusal,  turned  her  out  Replication, 
de  injurid ; — Held,  first,  that  the  facts  of  a  noise  and 
disturbance  in  the  house  being  proved,  and  there- 
fore the  defendant  having  an  authority  to  turn  her 
out  on  that  account,  the  motive  and  intention  with 
which  he  did  so  could  not  be  considered  upon  the 
g<'ncral  traverse  de  injurid ;  secondly,  that  me  plea 
not  justifying  the  excess  of  violence  and  wounding 
uned  towards  the  plaintiff,  she  was  entitled  to  a  ver- 
dict on  the  general  issue.  Oakes  v.  Wood,  6  Law  J. 
lUp.  (M.S.)  Exch.  200 ;  2  M.  &  W.  791. 

Trespa»B  for  breaking  and  entering  a  close,  and 
breaking  to  pieces  windlasses  and  other  nuu:hinery ; 
second  count*  for  damaging  and  destroying  wind- 
Unses,  &c.  Plea,  amongpst  others,  justifying  and 
deducing  title  to  the  close  in  which,  &c.,  and  because 
the  machinery,  in  the  first  and  second  count,  was 
Incumbering,  broke  to  pieces,  &c.  The  plea  con- 
tained no  averment  of  identity  of  the  go<Kl8  in  the 
fir^t  and  second  count  To  this  plea,  the  plaintiff 
replied,  to  so  much  as  relates  to  the  trespass  in  the 
fiftt  count,  &c,  non  dimisit;  and  as  to  part  of  the 
tr««pasftes  to  the  goods  in  the  second  count,  de  injvrid; 


and  as  to  other  part,  ezoeaa  in  remorinf : — ^Hdd, 
that,  as  the  defendants  had  not  ayened  identity  be- 
tween the  windlasses,  &c,  in  the  first  and  seeeid 
counts  mentioned,  the  plaintiff  was  justified  in  traai- 
ing  the  plea  as  separate  pleas  to  each  count,  and  tlu^ 
having  by  his  replication  pleaded  won  dimitH,  tiiat 
was  a  good  replication  to  raise  that  issue  on  tbeflnl 
count  Held,  secondly,  that  there  was  no  oihjectisB 
in  point  of  law  to  the  plaintiff  replying  dt  ftyaiMss 
to  part  of  the  goods,  and  excess  as  to  the  rest:  Vol 
held,  that  as  the  defendants  had  here  pleaded  title, 
although  it  would  have  been  sufficient  for  dMm  te 
have  relied  upon  possession,  the  replieatioii  49  hsjwrid 
was  in  this  case  bad ;  but  as  it  was  to  be  taken  as 
eeveral  replications  to  several  pleas,  tliat  did  not 
render  the  whole  replication  bad. 

The  omission  of  the  prayer  of  judgment  upon  tte 
excess  was,  before  the  new  mles,  oad  on  apedal 
demurrer.  VMan  y.  /mMt,  5  Law  J.  Repu  (ha) 
K.B.27;  8Ad.&£.741;  5N.&M.l4w 

In  an  action  of  trespass,  the  defendant  pleaded 
Uberwn  tenementum,  and  leave  and  licence.  Hie 
plaintiff  denied  the  licence,  and  replied  to  the  other 
plea,  a  demise  from  year  to  year  conuneneing  on  tiw 
16th  of  November  1886.  The  defendant  in  his 
rejoinder  denied  the  demise.  There  was  eridenee 
that  the  16th  of  November  was  the  first  day  of  cadk 
year  of  the  tenancy ;  butfrom  the  evidence,  it  teemed, 
that  the  tenancy  must  have  commenced  before  18SC 
The  defence  (which  was  sought  to  be  proved  by  an 
admission  of  the  plaintiff)  was,  that  at  the  time  of 
the  letting  the  plaintiff  had  agreed  to  give  up  the 
possession  whenever  the  defendant  required  to  have 
the  land: — Held,  that  the  allegation  ^  the  tenancy 
was  proved,  although  the  tenancy  had  begun  on  some 
16th  of  November,  several  years  before  1886,  as  a 
tenancy  every  year  is  considered  as  recommencing 
every  year.  Held,  also,  that  the  defendant  coold 
not  avail  himself  of  the  above  defence  on  these  plead- 
ings, as  the  stipulation  to  give  up  possession  ^onld 
have  been  made  the  subject  of  a  rejoinder.  Held, 
also,  that  it  could  not  be  gone  into  on  the  plea  of 
leave  and  licence,  as  it  was  a  part  of  ^e  original 
bargain.  TomkhuY,  Lawrmee,  8  C.&P.  729.  [Pat- 
teson] 

If  A  take  B's  goods  and  place  them  on  his  own 
land,  B  may  enter  to  retake  them;  and  a  pleaalleging 
these  facts,  is  a  good  justification  in  treniass  for  the 
entry.  Patrick  r.  Coleridt,  7  Law  J.  Rep.  (n.8.)  ExdL 
135;  8M.&W.483. 

A  ordered  and  authorised  B  to  sport  over  the  lands 
of  C,  which  he  did.  D,  by  the  assent  to  C,  laid  an 
information  before  a  magistrate  agunst  B  fat  tliis 
trespass  (under  the  Game  Act  1  &  2  WiD.  4,  c  82; 
s.  80).  The  magistrate  dismissed  the  complaint: — 
Held,  in  an  action  by  C  against  A  and  B  for  this  tns- 
pass,  that  the  proceedingsbefore  the  magistrate  werea 
bar  to  the  action  both  as  to  A  and  B,  under  tiie^Mi 
section  of  the  act;  and  that,  to  be  a  bar,  it  was  not 
necessary  that  the  magistrate  should  etmiet  of  the 
trespass,  it  being  sufilcient  if  he  adfudkated  between 
the  parties.  Rohinton  v.  FaughUm,  8  C.  &  P.  2$1 
[Alderson] 

In  trespass  to  a  building  and  close,  it  is  a  good 
justification,  that  the  building  belonged  to  the  defien- 
dant,  and  that  he  removed  the  goods  of  the  plaintifil 
which  were  encumbering  it,  to  the  said  elose  of  the 
plaintiff  a4Joining  thereto,  the  same  being  a  coave- 
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nient  place  for  depositing  them.  JUa  ▼.  Skuard  or 
Sheward,  6  Law  J.  Rep.  (n.8.)  Exch.  125;  2  M.  &  W. 
424. 

In  trespasB  quare  clansumJregUf  a  plea  of  enjoy- 
ment by  the  defendant  of  a  right  of  common  over 
tlie  loeuM  in  quo  tor  thirty  yean  btsfore  the  commence- 
ment of  the  suit,  (omitting  the  word  next,)  is  good 
en  special  demurrer,  as  the  statute  S  &  4  WiU.  4, 
€.71)  makes  it  incumbent  on  the  defendant  to  prove 
the  enjoyment  of  the  right  for  thirty  years  next  be- 
fore the  action.  Jane*  v.  Pricey  6  Law  J.  Rep.  (n.s.) 
C.P.  65 ;  a  Bing.  N.C.  62 ;  3  Sc.  376. 

Trespass  quare  claumm  fregit.  Plea,  that  there 
was  a  public  way  over  the  close.  New  assignment, 
that  the  defendant  committed  trespasses  extra  vianu 
The  defendant  pleaded  to  the  new  assignment,  that 
the  plaintiff  had  obstructed  the  way  mentioned, 
and  that  the  defendant  turned  a  little  to  avoid  the 
obstruction,  &c.  Replication,  de  injwrUL  At  the 
trial,  the  plaintiff  admitted,  in  his  opening,  a  way 
from  £  to  W,  and  alleged  that  this  was  the  way  ad- 
mitted by  his  new  assignment ;  the  defendant  souffht 
to  estabHsh  another  way,  from  N  to  S : — Held,  that 
it  lay  on  the  defendant,  on  these  pleadings,  to  have 
specified  which  of  these  ways  he  mtended  to  claim ; 
and  consequently,  a  verdict  having  passed  for  the 
plaintiff  at  the  trial,  the  rule  for  a  new  trial  was  dis- 
charged. Ellison  V.  JsleSf  9  Law  J.  Rep.  (n.8.)  Q.B. 
103;  11  Ad.  &£.  665;  3P.&D.391. 

When  an  action  is  brought  for  trespasses,  alleged 
to  have  been  committed  within  a  certain  time, 
which  may  have  been  committed  within  such 
time  by  some,  but  cannot  possibly  have  been  com- 
mitted by  all  the  defendants,  the  plaintiff  must  make 
an  election,  and  proceed  either  for  that  set  of  tres- 
passes which  may  have  been  committed  by  some, 
or  by  all ;  he  cannot  proceed  against  all,  for  those 
trespasses  which  could  be  committed  only  by  some. 
Feltham  v.  Cartwright,  9  Law  J.  Rep.  (n.8.)  C.P.  67 ; 
5  Bing.  N.C.  569 ;  7  Sc.  695. 

To  trespass  for  pulling  down  the  plaintiff^  s  wall, 
which  was  set  out  by  abuttals,  the  defendant  plead- 
ed, secondly,  that  the  wall  was  not  the  wall  of  the 
plaintiff;  and  fourthly,  that  it  was  a  party  wall ;  both 
of  which  issues  the  jury  found  for  the  defendant : 
— HeM,  that  the  plaintiff  was  not  entitled  to  have 
the  second  issue  entered  for  him,  on  the  ground  that 
the  juiy  roust  have  found  that  there  were  two  walls, 
one  belonging  to  the  plaintiff,  and  the  other  to  the 
defendant,  which  adjoined  each  other,  because  in  his 
abuttals  he  did  not  so  describe  his  wall. 

Semble,  that  the  fourth  plea  was  no  answer  to  the 
action.  Murley  r.  M*£>ermot,  7  Law  J.  Rep.  (n.b.) 
as.  242;  8Ad.&E.138;  3N.&P.356. 

In  trespass  against  several  defendants,  where,  upon 
proof  of  trespasses  afBrating  different  defendants,  the 
counsel  for  the  plaintiff  elects  to  proceed  on  the 
trespasses  affecting  two  only  of  the  defendants,  he 
cannot  afterwards  proceed  (even  as  against  those 
defendants)  on  other  trespasses  aflecting  all  the  de- 
fendants. The  defendants  against  whom  the  counsel 
abandons  the  case,  ought  not  to  be  acquitted  till  the 
special  pleas  in  which  they  have  joined  are  disposed 
o£  JUtchtn  v.  Teakt  2  M.  &  R.  30.  [Patteson] 

Trespass  for  assaulting  the  plaintiff,  and  striking 
him  with  a  bludgeon,  and  with  the  said  bludgeon 
striking  and  pushing  him  down  to  and  upon  the 
giottn£    Pleas,  first,  not  guilty;  secondly,  as  to 


aeetadUng,  heating  and  iU-treoHng  the  plainti^  that 
the  defendant  was  possessed  of  a  public-house,  that 
plaintiff  made  a  great  noise  and  disturbance  therein, 
and  obstructed  the  business;  whereupon  defendant 
requested  him  to  cease  from  making  such  noise  and 
disturbance,  and  to  leave  the  house,  iniich  he  refused ; 
whereupon  defendant,  in  defence  of  his  possession, 
moUiter  manue  impotnii  to  remove  the  nlaintifi^  and 
did  remove  him  out  of  the  house ;  tnirdly,  as  to 
assaulting,  treating,  and  ill-treating  the  plaintiff  sen 
assault  demesne*  Replication,  to  the  two  latter  pleas, 
de  injttrid.  At  the  trial,  the  Judge  directed  the  jury, 
that,  even  though  the  plaintiff  assaulted  the  defen- 
dant first,  if  the  defendant  struck  the  plaintiff  with 
a  bludgeon,  he  was  not  justified  on  these  pleadings: 
— Held,  that  this  was  a  misdirection. 

QiuBre,  whether  the  pleas  were  a  sufficient  answer 
to  the  whole  of  the  trespasses  charged  in  the  decla- 
ration. Oakes  v.  Wood,  3  M.  &  W.  1 50. 

(C)  Evidsncs. 

In  an  action  of  trespass,  A  claimed  the  whole  bed 
of  a  river  which  ran  oetween  his  farm  and  that  of 
B, — Held,  that  he  might  give  in  evidence  acts  of 
ownership  done  by  him  in  and  on  the  bank  of  the 
same  river  above  and  below  B's  farm,  and  opposite 
to  his  own  land.  Jones  v.  WilliamSf  6  Law  J.  Rep. 
(N.8.)  Exch.  107 ;  2  M.  &  W.  326. 

In  trespass  where  a  justification  is  pleaded,  to 
which  the  plaintiff  new  assisns,  that  the  action  is 
brought  for  another  and  different  trespass  than 
that  mentioned  in  the  plea,  and  not  guilty  is  plead- 
ed to  the  new  assignment ;  if  the  plaintiff  gives  in 
evidence  only  one  trespass,  it  is  incumbent  on  him  to 
shew  that  the  trespass  so  given  in  evidence,  is  clearly 
a  different  one  from  that  mentioned  in  the  plea,  if 
the  circumstances  are  alike,  the  jury  ought  to  con- 
sider it  to  be  the  same.  Darhy  v.  Smith,  2  M.  &  R. 
184.  [Abinger] 

If  m  trespass  for  taking  goods,  the  defendants 
plead  that  W  L  was  possessed  of  a  room,  and  that 
they  as  his  servants  removed  the  goods,  which  were 
encumbering  the  room,  to  a  convenient  distance,  this 

J>lea  is  disproved,  if  it  be  shewn  that  the  defendants 
ocked  up  the  goods  in  the  room,  and  took  away  the 
key.  Jones  v.  Lewis,  7  C.  &  P.  343.  [Coleridge] 

Two  contiguous  premises  were  sold  by  auction  to 
different  parties,  and  the  conveyances  to  the  pur- 
chasers described  them  as  in  the  occupation  of  cer- 
tain tenants,  and  all  tiiat  was  known  and  reputed  to 
be  in  the  occupation  of  those  tenants  was  conveyed. 
In  an  action,  where  the  issue  was  as  to  the  parcels 
conveyed,  a  hand- bill  circulated  at  the  auction  before 
and  at  the  time  of  the  sale,  and  seen  by  the  agent  of 
one  of  the  purchasers,  in  which  the  extent  of  the 
respective  properties  was  described,  was  held  to  be 
properly  received  in  evidence  against  him,  not  to 
controul  or  construe  his  deed  of  conveyance,  but  to 
apply  it  Murley  v.  M*Dermott  7  Law  J.  Rep.  (n.8.) 
aB.  242;  8  Ad.  &  £.  138 ;  3  N  &  P.  356. 

Parol  evidence  of  what  a  party  says  before  a  magis- 
trate, on  the  hearing  of  a  case  of  trespass,  under  the 
Game  Act  ( 1  &  2  Will.  4,  c.  32,  s.  30,)  is  admissible, 
although,  in  fact,  what  he  said  was  taken  down,  as 
this  is  not  one  of  the  cases  in  which  it  is  the  magis- 
trate's duty  to  take  down  what  is  said  before  them. 

To  a  plea  of  Uberwn  tenementum,  the  plaintiff  re- 
plied, a  demise  for  a  year,  and  so  from  year  to  year. 
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M  longM  the  plaintiff  and  defendant  ahould  respec-. 
tively  please.  Rejoinder,  that  tbe  demiae  was  from 
year  to  year,  saving  and  reserving  the  game,  with 
full  power  to  the  d^endant  to  carry  away  the  same } 
and  that  the  defendant  entered  for  that  purpose: 
"  without  this,  that  the  defendant  demised  the  close 
to  the  plaintiff  for  a  year,  and  so  from  year  to  year, 
as  long  as  the  plaintiff  and  defendant  should  respec- 
tively please,  in  manner  and  form  as  the  plaintifl^ 
in  her  replication,  hath  alleged."  Whether  this 
rejoinder  merely  puts  in  issue  the  demise  from  year 
to  year,  or  whether,  under  it  the  defendant  can  go 
into  evidence  to  shew,  that  the  demise  was  qualified 
by  a  reservation  of  tbe  game, — qtuere,  Robuuim  v, 
FattgMmi,SC,&?.  262,  [Alderson] 

One  defendant  in  trespass  against  whom  some 
primd  facie  case  has  been  made  out  by  the  plaintiff 
is  not  entitled  to  have  his  case  put  separately  to  the 
jury  in  order  to  his  being  acquitted,  and  becoming 
a  witness  for  the  other  defendants,  however  clear 
the  exculpatory  evidence  on  his  part  may  be.  Leach 
V.  HWtkum,  1 M.  &  R.  537.  rParke] 

In  an  action  of  trespass,  wiUi  a  plea  of  jusdfication 
that  the  defendant  entered  the  plaintiff's  house 
to  reclaim  his  wife,  who  was  wrongfullv  harboured 
there,  a  deed  of  separation  of  the  defendant  and  his 
wife,  is  admissible  in  evidence,  if  executed  by  the 
defendant,  although  not  executed  by  either  of  tbe 
trustees.  Leurie  v.  Ptrnqford,  8  C.  &  P.  687*  [Den- 
man] 

(D)  Damaobs. 

In  trespass  for  taking  goods  undw  process,  upon 
ft  regular  judgment,  but  in  a  place  to  which  process 
did  not  run,  the  plaintiff  may  recover  the  whole 
value  of  the  goods,  and  not  merely  the  unount  of 
damage  which  he  has  sustained  by  tikeir  being  taken 
in  a  wrong  place.  SoweUv.  Champiim,  7  Law  J.  Rep. 
(N.B,)aS.197;  6  Ad.  &E.  407;  2N.&P.627. 

(£)  Costs. 

In  trespass  enore  ekmeum  fregUf  the  def<Nidant 
pleaded  not  ffuilty,  and  that  the  close  was  not  the 
close  of  the  plaintiff: — Held,  that  a  verdict  on  these 
issues  for  the  plaintiff,  though  with  less  than  40s. 
damages,  carried  full  costs.  Pugk  v.  RaberU,  7  Law 
J.  Rep.  (N.a.)  Exch.  198 ;  4  M.  &  W.  4£8. 

In  trespaas  for  breaking  and  entering  the  plain* 
till 'R  close  and  pulling  down  a  gate,  the  defendant 

IUNtifled  under  a  right  of  way  to  a  certain  river  with 
lorses  and  carts  for  water  and  goods.  The  jury 
fuund  in  favour  of  the  defendant  as  to  the  right  for 
wstur,  and  against  him  as  to  the  light  for  goods. 
Upon  motion  to  enter  the  verdict  for  the  plaintiff, — 
ht*\d,  tlist  the  plea  being  in  its  nature  distributive, 
and  j)srt  being  found  for  the  defendant  and  part  for 
lUt*  plnlntiff,  the  verdict  should  be  entered  for  the 
il4tff  iidaiit  on  that  part  found  for  him,  and  for  the 
iiUintlffss  to  the  residue.  Held,  also,  that  the  de- 
hiuinut  was  entitled  to  the  general  costs  of  the  cause, 
and  til  the  rosts  of  all  the  witnesses  upon  the  issue 
M  lo  ihn  right  of  way  for  water,  although  some  of 
ihiM  wHiunHi'N  sUo  gave  evidence  as  to  the  right  of 
wi»y  tor  k'hmU.  Knifihi  v.  iVoore,  6  Law  J.  Rep.  (ka) 
(   I*  |;f/M  amug.N.C.8j  4SC.860;  SDowlP.C. 

411/. 

ttt  IffintMss  for  breaking  the  plaintiff's  close, 
hniU4  i'A*»¥or  illlJ,  tbe  deCendanU  pleaded,  net 


guilty,  and  that  the  close  was  wot  the  plaintiff*a 
The  real  name  of  the  close  appeared  to  be  Clover 
Moor.  The  Judge  ordered  the  record  to  be  amend- 
ed, by  inserting  the  word  Moor  instead  of  HilL  If 
on  both  the  pleas  above  mentioned,  the  jury  find  a 
verdict  for  the  plaintifi^  with  nominal  damages,  the 
plaintiff  will  1^  entitled  to  no  more  costs  than 
damages.  HowtUv.  Thowuu,  7  C.  &  P.  942.  [Cole- 
ridgej 

(F)  Tbsbpabs  fob  Mbbnb  Profiti. 

Where  judgment  in  ejectment  baa  been  allowed 
to  go  by  de&iUt,  the  plaintiff,  in  an  action  for  mesne 

Erofits,  is  entitled  to  recover  his  reasonable  costi,  ss 
etween  attorney  and  client,  and  not  merely  as  be- 
tween party  and  party.  To  a  declaration  in  trespass 
by  John  Doe  as  plaintiff,  the  defendant  pleaded,  that 
the  premises  were  not  the  premises  of  the  plaintiff: 
— Held,  that  under  this  plea  the  defendant  waa  at 
liberty  to  prove  title  in  himself^  the  judgment  in 
ejectment  not  being  eem/dnawe  agdnst  the  defendant 
unless  shewn  upon  record.  Doe  v.  B^ddart,  4DowL 
P.C.437s  2Cr.M.&R.816. 


TRIAL. 
[See  Costs — ^Practice — Wbit  of  Trial.] 

(A)  NOTICB. 

(B)  PoaTFONBMBMT. 

(C)  UndBBTAKING  TO  FROCBBD. 

(D)  Costs. 


Persons  indicted  for  felony  may  make  their  de- 
fence by  counsel  or  attorney,  6  &  7  WilL  4,  c.  114; 
14LawJ.SULApp.4L 

(A)  Notice. 
[See  Practice,  TriaL] 

By  the  practice  of  die  Court  of  King's  Bench,  the 
plaintiflE^  in  a  country  cause,  has  the  whole  of  the 
term  ensuing  that  in  which  issue  is  joined  to  give 
notice  of  trial  Douglas  v.  Whuh  4  DowL  P.C.  559. 

If  a  plaintiff  gives  notice  of  trial  £ar  a  sitting 
earlier  than  is  necesaarv  by  the  practice  of  die 
Court,  and  he  aftervrards  gives  another  notice  of 
trial  for  a  later  sitting,  but  which  is  still  within  due 
time,  the  defendant  is  not  entiUed  to  judgment  as  in 
case  of  a  nonsuit,  although  he  has  not  proceeded  to 
trial  under  his  first  notice,  nor  countermanded  it 
Btmger  v.  BUgh,  5  Dowl.  P.C.  28^. 

Where  a  plaintiff  avails  himself  of  the  terms  of 
short  notice  of  trial,  he  has  no  power  of  connter- 
mand ;  and  therefore,  if  he  does  not  proceed  to  trial, 
he  must  pay  costs  up  to  the  time  of  the  countermand. 
Doncaeter  v.  CardweO,  2  M.  &  W.  89a 

Where  a  cause  was  tried  in  the  absence  of  defen- 
dant's attorney,  before  the  time  specified  in  the 
notice  of  trial,  the  Court  set  aaide  the  verdict  with- 
out an  affidavit  of  merita.  HaiuioeB  v.  Witks,  S  DowL 
P.C.  295. 

An  indictment  for  perjury  was  found  at  tiie  Spring 
Assizes  of  1838,  and,  at  the  Summer  Assises  ef  18S8 
the  defendant  entered  it  for  trial  as  a  timvene,  he 
having  been  on  bail  more  than  twenty  days.  Tbe 
defendant  had  not  given  the  proseentor  any  netiee 
of  trial,  and  when  the  case  was  called  on,  the  eaaaad 
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for  the  prosecatkm  itatad  that  tiie  proiecator  wu 
not  prepared  to  try,  aa  he  had  reeeiTed  no  notice : 
— Held,  that  although  the  defendant  had  heen  on 
bail  more  than  twenty  days,  he  atUl  could  not  force 
the  proaecutor  to  try,  aa  he  had  g:iven  him  no  notice 
of  tnaL  The  caie,  therefore,  atwid  over  to  the  next 
Assizes.  Reeina  v.  Mmthall,  8  C.  &  P.  ^76.  [  Abinffer] 

Where  a  defendant  ia  under  terms  to  accept  snort 
notice  of  trial  for  the  first  sittings  in  term,  and  the 
plaintiff  without  any  defoult  on  the  part  of  the  de- 
fendant, is  unable  to  reply,  so  as  to  give  such  notice, 
a  short  notice  of  trial  for  ihe  second  sittings  is  inre- 
gular.  White  t.  Clarke^  8  DowL  P.C.  730. 

A  notice  of  trial  in  due  time,  according  to  the 
practice  of  the  Court,  is  irregular,  although  a  pre- 
▼aous  notice  has  been  given  which  ia  void,  and  has 
not  been  countermanded.  Fell  ▼.  Tyn§,  6  ]DowL  P.C. 
246. 

A  defendant,  after  being  arrested  in  London  on  a 
bill  of  exchange,  and  having  accepted  a  declaration 
with  notice  to  plead  in  four  days,  without  objection, 
went  over  to  Ireland,  and  waa  there  when  notice  of 
trial  was  given  to  his  attorney  in  London.  Upon 
an  application  for  a  new  trial,  upon  the  ground  that, 
being  resident  in  Ireland,  he  was  entiUed  to  four- 
teen days'  notice,  and  not  merely  to  eight  days', 
which  had  been  given,  the  Court  refused  to  interfere, 
the  affidavit  in  support  of  the  rule  merely  statinff 
that  the  defendant's  residence  was  then,  and  had 
been  for  some  time  past,  in  Cork ;  but  it  did  not 
explain  how  he  came  to  be  in  London  at  the  time  of 
the  arrest,  nor  where  his  general  place  of  residence 
was.  Lmekam  v.  Gooldf  4  DowL  P.C.  371 ;  1 T.  &  O. 
228. 

The  defendant  obtained  a  Judge's  order  for  time 
to  plead,  pleading  issuably,  rejoining  gratis,  and 
taking  short  notice  of  trial,  if  necessary,  whether 
before  the  dierifT  or  not  The  plaintiff  subsequentlT 
obtained  an  order  to  try  before  the  sheriff: — Held, 
that  the  defendant  was  not  bound  by  the  order  to 
take  short  notice  of  trial,  unless  the  plaintiff  gave  it 
for  the  next  sitting  of  the  sheriff  after  the  date  of 
the  order.  The  retaining  an  irregular  notice  of  trial 
is  no  waiver  of  the  irregularity.  Dignam  v.  Ibbottony 
8M.&W.4dl. 

A  countermand  of  trial  must  be  delivered,  not  to 
the  party  in  the  cause,  but  to  his  attorney.  Mat* 
getttm  V.  Bush,  9  Law  J.  Hep.  (r.8.)  Exch.  172. 

(B)   POBTPONSMXIIT. 

If  it  be  moved  on  the  part  of  the  prosecution,  in 
a  case  of  felony,  to  postpone  the  trial  on  the  ground 
of  the  absence  of  a  material  witness,  the  practice, 
where  the  absence  of  the  witness  can  be  traced  to 
the  acts  of  the  prisoner  or  his  friends,  is  not  to  dis- 
charge the  prisoner  from  custody,  except  on  very 
sufficient  bail;  but  where  no  collusion  appears 
between  the  absent  witness  and  the  prisoner  or  his 
friends,  the  practice  is  to  discharge  Uie  prisoner  on 
his  own  recognizance.  Res  v.  Beardmore,  7  C.  &  P. 
497.  [Patteson] 

The  prisoners  being  acquitted  of  the  rstpe,  the 
counsel  for  the  prosecution  moved  to  put  off  the  trial 
for  the  murder  until  it  could  be  ascertained  whether 
the  Crown  would  pardon  a  person  convicted  of 
bigamy,  to  whom  it  was  alleged  that  one  of  the 
prisoners  had  made  an  important  statement  The 
Judge  postponed  the  trial,  and  would  not  admit  the 


priaonen  to  bail     ReguM  v.  Owei^  9  G.  &  P.  M. 

[Wflliama] 

It  being  suggested,  before  the  commencement  of 
a  trial  for  forgery,  that  the  party  whose  name  was 
forged  was  not  forthcoming,  though  under  recogni- 
sance^ the  Judge  directed  the  prisoner  to  be  placed 
at  the  bar,  and  the  party  to  be  called  on  his  recog- 
nizance ;  and  on  its  appearing  by  affidavit  that  he 
had  apj^ed  to  the  proeecnt^Mr  to  know  if  the  matter 
could  not  be  settled  without  a  trial,  and  that  money 
should  not  be  wanting  if  it  could,  the  Judge  directed 
the  trial  to  be  postponed,  and  the  prisoner  remanded 
till  the  next  assizes,  unless  he  found  sureties  for 
his  appearance,  and  gave  seven  days'  notice  of  trial 
Rex  V.  Parish,  7  C.  &  P.  782.  [BoUand] 

Before  the  Spring  Assizes,  1840,  A  was  com- 
mitted to  take  his  trial  at  those  aasises  fcnr  shooting 
B.  The  trial  was  postponed  to  the  Summer  Assizes, 
on  the  ground  that  B  was  too  ill  from  his  wounds 
to  be  able  to  attend  to  give  evidence.  Before  the 
Summer  Assizes,  B  dic^  and  at  those  assizes  a 
true  bill  for  the  murder  of  B  was  found  against  A, 
and  application  was  made  on  the  part  of  the  prose- 
cution to  postpone  trial  to  the  next  Spring  Assizes, 
on  the  ground  of  the  illness  of  a  materia  witness. 
The  Judge  granted  the  application,  and  held,  that  A 
was  not  entitled  to  his  discharge  under  the  7th  sect 
of  the  Habeas  Corpus  Act  Begina  v.  Bewem,  9  C.  A: 
P.  609.  [Williams] 

A  motion  to  put  off  a  trial,  on  an  indictment  for 
felony,  cannot  be  entertained  till  after  plea  pleaded. 

It  is  a  good  ground  for  putting  off  a  trial  that  the 
panel  of  jurors  at  the  present  assizes  has  been  taken 
from  a  neighbourhood  where  an  excitement  has  been 
laised  against  the  prisoner  likely  to  prevent  a  feir 
trial.  Regina  v.  BoUm,  2  M.  &  R.  1 92.  [Parke  and 
Alderson] 

A  was  indicted  at  the  assizes  for  peijury.  He 
had  neither  been  in  custody  nor  on  baiL  After  the 
bill  was  found,  tiie  prisoner's  counsel  applied  to  have 
the  eaae  tried  at  the  same  assises  at  which  the  bill 
waa  found.  Hie  counael  for  the  prosecution  ob- 
jected, and  stated  that  no  notice  had  been  given  by 
the  defendant  to  the  prosecutor,  of  his  intention  to 
try  at  these  assizes,  except  the  present  application : 
— Held,  that  the  prosecutor  could  not  be  compelled 
to  try  at  these  assizes,  and  the  case  therefore  stood 
over  to  the  next  assizes.  Regina  v.  Tre^fkld,  9  C.  &  P. 
284.  [Gumey] 

Where  there  are  several  indictments  against  pri- 
aonen, on  all  of  which  they  have  been  arraigned, 
the  prosecutor  having  tried  some  of  the  indictments, 
and  failed  i^  obtaining  a  conviction,  ought  not  to  be 
allowed  to  postpone  the  trial  of  the  remaining  cases 
till  the  next  session.  Regina  v.  Fuller,  9  C.  &  P.  85. 
[Common  Seijeant] 

A  had  been  committed  for  more  than  twenty  days 
on  a  charge  of  riot  At  the  assizes  he  was  indicted 
for  feloniously  demolishing  a  house.  A's  counsel 
applied  to  postpone  the  trial,  and  to  have  a  statement 
of  the  evidence  of  sevenl  witnesses,  whose  names 
were  on  the  back  of  the  indictment,  but  who  were 
not  examined  before  the  magistrates.  The  Judge 
postponed  the  trial  till  the  next  day,  and  held,  that 
the  prisoner  was  only  entitled  to  a  copy  of  the  de- 
positions taken  before  the  magistrates. 

B  had  been  committed  for  less  than  twenty  days 
on  a  charge  of  riot,  and  was  indicted  for  Momous 
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bf  icnoD  of  a  fintCeitiue:— Held,  tte 
could  not  imintMn  an  action  of  bow 
dierifl^  vlio  had  taken  the  ei^nes  mder 
the  lessee,  inaamnch  aa  the  latter 
dftachfd  them  during  the  continuaiMT  of 
MimakaUw.  Lloyd,  6  Law  J.  Bc]i. 
jEmOlUS;  2M.&W.450. 


for  wheat,  the  defendants  pleaded  that 
waa  sold  b j  them  to  the  plaintiflRi,  nader 
that  the  payment  of  die  price  shonld 
rbj  a  banken*  diaft,  at  a  certain  date,  npon 
\j  the  plsinriffs  of  the  inyoice  and  faill  of 
and  that  the  plaintifi  failed,  on  receipt  of 
and  bill  of  lading,  to  tender  or  icnnt  a 
dnft,  and  remitted  an  acceptance  of  the 
ifti,  wherempon  the  defendants  detained  die 
•■  board  the  ressel,  rescinded  the  oondnct, 
and  diqiosfd  of  the  wheat  for  their  own  advantage: 
— field,  thai  trover  was  not  maintainable,  inaamnch 
aa  Ae  plaimiflB  oonld  not  be  said  to  have  the  right 
in  the  gooda  and  the  right  of  possesrion, 
they  tnmsmitted  upon  the  receipt  of  the  in* 
and  bill  of  lading  a  bankers'  draft,  aooording 
ia  ^  agreement,  and  which  thej  failed  to  do. 

Stmlif — that  the  form  of  remedy  should  have  been 
a  iprriil  action  on  the  case,  for  the  le-sale  of  the 
wheat,  without  waiting  a  reasonable  time  for  die 
RBitdng  of  the  bankers'  draft.  WiimMkmntT.BBV- 
hv,  S  Law  J.  Bep.  (ma)  C.P.  309 ;  6  Bing.  N.& 
Ml;  7SC.66L 

A  akeriff  who  levies  execution  on  the  goods  of  a 
dffrndant,  who  becomea  bankrupt  on  an  act  of  bank- 
mplcy  committed  befinre  the  execution,  is  liable  in 
trover  to  the  assignees  of  the  bankrupt,  notwidu 
standing  he  has  no  notice  of  the  act  of  bankruptey. 
Garlsa^  V.  Gsr/ii/tf,  4Bing.  N.C.  7 ;  4Sc587. 

Trover  is  not  maintainable  for  a  lease  assigned  to 
the  defendant  aa  a  security  for  money  advanced,  if 
the  money  has  not  been  paid. 

Qa^n — whether,  in  an  action  of  trover,  a  daim 
cf  lien  can  be  given  in  evidence  under  a  plea  of 
•'  not  guilty."  Owen  v.  Knight,  7  Law  J.  Rep.  (va) 
CJ'.27;  4 Bing. N.C. 64 ;  6Sc807;  6DowLP.C. 
244w 

Trover  is  maintainable  by  the  owner  of  cattle 
against  a  wrong-doer,  who  takes  them  out  of  the 
possession  of  the  agister. 

Trover  for  divers  cattle,  and  other  goods  and 
chattels.  Plea,  as  to  all  the  cattle,  &c  in  the  decla- 
ration mentioned,  a  fraudulent  sale  by  one  H  to 
plaintiff  Replication,  that  H  did  not  fraudulently 
sell  the  cattle,  &o.  in  the  declaration  mentioned,  to 
plaintiff  By  his  particulars  the  plaintiff  confined 
his  daim  to  a  cow.  The  jury  found  a  fraudulent 
sale  of  the  other  articles  mentioned  in  the  dedam- 
tion,  but  that  the  cow  was  the  iHt>perty  of  the  plain- 
tiiC  and  was  not  sold  by  H : — Held,  that  the  issue 
ought  to  have  been  found  for  the  plaintiff  NiduUt 
V. i^Mtonf, 6 LawJ. Rep. (ma) Exch. 7;  2Ct,U,it 
R.659;  1T.&6.  U6. 

In  trover  against  three  defendants,  the  dedara- 
tion  alleged  a  loss  of  certain  goods,  chattels,  and 
**  fixtures,"  (specifying  them,)  and  stated  a  finding 
by  two  of  the  defendants,  and  then  averred  that 
"the  said  defendants'*  afterwards  disposed  of  the 
ssid  goods,  chattels,  and  fixtures. 

After  a  general  verdict  for  the  plaintifi^ — Held, 
that  the  declaration  might  be  considered  as  laying 
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a  coiiTenxon  by  all  th«  dafendaDti ;  and  Meondly, 
tiiat  the  term  ''fixturea"  does  not  neceaaarily  mean 
thinga  affixed  to  the  freehold,  but  that  it  might,  and 
ahould  after  verdict,  receive  an  interpretation,  which 
would  support  a  declaration  in  trover.  Sheen  r, 
iUciUe,8J.awJ.Rep.(N.a.) Each. 217;  5M.&W.  175. 
By  a  contract  in  writing,  A  agreed  with  certain 
trustees,  to  build  an  hotel  for  them,  and  do  all  the 
work,  (except  the  smith's  and  ironmongery,  and  the 
painting,  plumbing,  glazing,  and  papering,)  at  a 
given  sum,  with  a  proviao,  that  if,  before  com- 

Eletion,  A  should  become  bankrupt,  it  should  be 
iwful  for  the  trustees  to  take  possession  of  the 
work  then  already  done,  and  avoid  and  put  an  end 
to  the  agreement ;  and,  that  the  trustees  should  pay 
only  BO  much  money  as  the  architect  should  adjudge 
to  be  the  fair  worth  of  the  work  actually  done  and 
fixed  by  A,  as  compared  with  the  total  sunu  Under 
the  agreement,  A  sent  some  wooden  sash-frames 
apon  the  premises,  which  were  approved  (as  all  the 
articles  furnished  were,  before  they  were  received,) 
by  the  elerk  of  the  works,  (on  behalf  of  the  trustees,) 
and  returned  by  him  to  A  with  some  iron  pnllies, 
which  belonged  to  the  trustees,  for  A  to  affix  to  the 
frames.  A  took  them  to  his  own  premises,  apart 
from  the  building,  and  fixed  the  pullies.  They  were 
in  this  state  upon  the  premises  of  A  when  he  be- 
came bankrupt,  and  the  trustees  afterwards  obtained 
possession  of  them,  and  removed  them  to  the  hotel. 
In  an  action  by  the  assignees  of  A  in  trover,  against 
the  trustees,  after  a  demand  and  refusal  of  the 
frames  with  the  pnllies  generally: — Held,  fliit,that 
no  property  in  tne  framea  passed  to  the  trustees, 
when  they  were  sent  upon  the  premises,  and  ap- 
proved, as  there  had  been  no  contract  with  reference 
to  that  particular  chattel;  secondly,  that  no  pro- 
perty in  them  passed  to  the  trustees  under  the  agree- 
ment, as  they  were  only  to  have  **  the  work  actually 
done  and  fixed ;  and  thirdly,  that  though  no  specific 
demand  and  reifusal  of  the  frames  only,  which  were 
all  the  assignees  could  claim,  was  shewn,  yet  there 
was  sufficient  evidence  of  a  conversion  of  the  frames, 
and  that  the  refusal  at  them  was  on  the  ground  that 
the  trustees  claimed  a  proper^  in  them,  and  not  on 
the  ground  that  they  merely  retained  them  to  dis- 
annex  the  iron  puUies.  Tripp  v.  Armitage,  8  Law  J. 
Rep.  (N.8.)  Exch.  107  ;  4  M.  &  W.  687. 

A  bankrupt  contracted  to  buHd  a  ship  for  the  plain- 
tifia,  of  the  dimensions  and  with  the  fittings  speci- 
fically mentioned  in  an  agreement,  for  a  certain  sum, 
to  be  paid  by  instalments,  according  as  certain  spe- 
cified portions  of  the  ship  should  be  completed,  as 
"when  rammed,"  so  much  '*when  timbered,"  the 
like  payment  **  when  decked,'*  the  like  *<  when 
launched,"  the  like,  &c.,  and  the  ship  was  to  be 
built  under  the  superintendence  of  one  J  H.  The 
ship  was  proceeded  with,  and,  before  the  bankruptcy 
of  A,  the  vessel  was  rammed  and  timbered,  and  the 
two  first  instalments  paid,  pursuant  to  the  contract, 
and  also  a  certain  sum  was  paid  to  the  bankrupt, 
before  his  bankruptcy,  by  way  of  anticipation  of  the 
third  instalment : — Held,  that  when  any  materials 
had  been  approved  by  the  superintendent,  and  used 
in  the  progress  of  the  work,  the  fabric  consisting  of 
such  materials  was  appropriated  to  the  purchaser ; 
and  that  the  payment  of  those  instalments,  at  all 
events,  appropriated  specifically  the  very  ship  ro  in 
progress,  and  vested  in  the  plaintills  the  property  in 
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that  ship :  that,  as  between  them  and  the  bankrupt, 
they  were  entitled  to  insist  on  the  completion  of 
that  very  ship,  and  the  bankrupt  was  not  entitled  to 
require  them  to  accept  any  other;  and  therefore 
that,  upon  tender  to  the  assignees  of  the  bankrupt 
of  the  several  instalments,  as  they  subsequently 
became  due,  the  plaintifis  were  entitled  to  maintain 
trover  against  the  assignees  for  the  vessel  when 
completed. — Held,  also,  that  the  ship  was  not  in  the 
order  and  disposition  of  the  bankrupt,  within  the 
72nd  section  of  6  Oeo.  4,  c.  16,  it  being  only  in  his 
possession  for  a  partictilar  purpose.  Clarke  v.  Spence, 
6  Law  J.  Rep.  (n.s.)  JLB,  161 ;  4  Ad.  &  £.  448 ;  6 
N.&M.d99. 

The  declaration  stated,  that  whereas  one  J  Y,  at 
the  request  of  the  defendant,  caused  to  be  delivered 
to  the  defendant,  and  continued  to  the  defendant 
until  the  committal  of  the  grievance,  &c.,  a  certain 
horse  of  the  plaintiff,  to  be  left  by  the  defendant  for 
J  Y,  for  certain  reward,  to  be  paid  to  the  defendant 
in  satisfaction  of  all  his  claims ;  and  it  thereupon 
became  the  duty  of  the  defendant  to  re-deliver  the 
horse  upon  the  request  of  the  said  3  Y,  upon  being 
paid  all  his  demands  in  respect  of  the  said  horse. 
The  declaration  then  averred,  tiiat  J  Y  requested  the 
defendant  to  deliver  the  horse  to  the  plaintifij  and 
the  plaintiff  then  paid  the  defendant  all  his  demands 
in  respect  of  the  said  horse,  and  requested  the  defen- 
dant to  deliver  to  him  the  said  horse ;  yet  the  defen- 
dant refused  to  deliver  the  horse  to  the  plaintiil^  but 
wrongfiilly  kept  and  detained  it  from  the  plaintiff 
for  a  long  time,  by  means  whereof  the  plaintiff  was 
deprived  of  the  profit  and  advantage  that  he  might 
have  derived  from  the  possession  and  employment 
of  the  said  horse,  and  was  prevented  from  applying 
his  care,  &c.  about  the  treatment  of  the  horse,  for 
want  whereof  the  horse  became  lame,  &c. : — Held, 
first,  that  this  was  not  a  defective  count  in  trover ; 
secondly,  that  as  the  plaintiff  had  recog^nized  the 
right  of  J  Y  to  make  a  contract  with  the  defendant, 
and  had  not  shewn  that  he  gave  notice  to  the  defen- 
dant that  the  horse  was  his  property,  he  had  shewn 
the  right  of  action  to  be  in  J  Y,  and  not  in  himself, 
and  that  the  judgn^ent  ought  to  be  arrested.  TollU 
V.  Shertt&ne,  8  Law  J.  Rep.  (n.s.)  Exch.  244 ;  5  M.  & 
W.  283. 

In  an  action  of  trover,  it  appeared  that,  the  plain- 
tiff being  the  legal  owner  of  the  goods  in  question, 
they  were  seized  while  in  the  actual  possession  of 
a  third  party,  under  an  execution  against  such  third 
party,  and  sold  to  the  defendant : — Held,  that  under 
a  plea  denying  the  plaintiff's  possession,  the  defen- 
dant might  shew  that  the  plaintiff  authorized  the 
sale;  and  that  a  jury  might  infer  such  authority  from 
the  plaintiff  consulting  with  the  execution  creditor 
as  to  the  disposal  of  the  property,  without  mention- 
ing his  own  claim,  after  he  knew  of  the  seizure,  and 
of  the  intention  to  sell.  Piekardy»  Seartf  6  Ad.  ft 
K469. 

The  owner  of  goods,  who  delivers  them  into  the 
poosession  of  another  person,  and  by  his  negligence 
or  misconduct  enables  that  person  to  appear  to  be 
the  true  owner,  and  to  deal  with  them  as  his  own, 
cannot  recover  in  trover  against  a  band  fide  purchaser, 
who  has  made  every  prudent  and  proper  inquiry 
previous  to  his  purchase.  Gregg  r.  JVeiU,  8  Law  J. 
Rep.  (if.s.)  aB.  193 ;  10  Ad.  &  E.  90 ;  2  P.  fr  D. 
290. 
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A  party  on  taking  the  benefit  of  the  Insolvent 
Act,  swore  that  certain  goods,  described  in  her 
schedule,  belonged  to  the  creditors  of  her  deceased 
husband ;  but  aherwards  brought  an  action  to  re- 
cover them,  claiming  them  as  her  own : — Held, 
that  the  fact  of  her  so  swearing,  and  afterwards 
setting  up  a  right  to  the  goods  in  herself,  was  an 
inconsistency  for  the  consideration  of  the  jury  ;  but 
that  such  oath  did  not  estop  her  from  asserting  her 
claim.     Thornes  v.  fVhUe,  1  T.  &  G.  110. 

(B)  Conversion. 

A  lent  goods  to  B,  who  died,  and  on  his  death 
the  g^ds  came  into  the  possession  of  C,  who,  when 
the  goods  were  demanded  of  him,  said  that  he 
should  do  nothing  but  what  the  law  required.  C 
did  not  afterwards  deliver  up  the  goods : — Held,  in 
an  action  of  trover  to  be  a  sufficient  conversion  by 
C.     Davies  v.  Nicholas,  7  C.  &  P.  339.  [Coleridge] 

In  trover  for  wine  warrants,  held,  that  proof  that 
on  an  application  to  the  defendant,  as  adminis- 
tratrix, she  referred  to  her  attorney,  in  whose  hands 
she  said  they  were,  was  not  sufficient  evidence  of  a 
conversion.  Canot  v.  Hughes,  5  Law  J.  Rep.  (n.b.) 
C.1M77;  2Bing.N.C.448;  2Sc.663. 

A  party  who  obtains  from  a  pawnbroker  a  form 
of  declaration  of  the  loss  of  a  duplicate,  is  bound  to 
go  before  a  Justice  of  the  Peace,  in  order  to  prove 
his  property  in  the  goods  pledged,  immediately ;  and 
the  pawnbroker  is  not  justified  in  refusing  the  goods 
to  a  person  who  presents  the  original  duplicate,  if  a 
reasonable  time  has  elapsed  for  verifying  the  de- 
claration. 

The  mere  detention  of  the  goods  for  a  reasonable 
time,  with  the  view  to  ascertain  the  real  owner,  is 
not  in  point  of  law  a  conversion  of  them. 

Whether  the  pawnbroker  has  retained  the  goods 
for  any  other  purpose  than  to  ascertain  the  true 
owner,  or  for  a  longer  period  than  was  reasonable 
for  that  purpose,  are  questions  for  the  jury  ;  if  he 
has,  then  the  refusal  to  deliver  them  amounts  to  a 
conversion.  Vaughan  v.  Watt,  9  Law  J.  Rep.  (n.s.) 
Exch.  272 ;  6  M.  &  W.  492. 

In  an  action  of  trover  for  deeds,  tlie  plaintiff,  to 
shew  a  conversion,  proved  that  the  seals  had  been 
cut  off  by  the  defendant,  and  also  gave  in  evidence 
a  statement  by  him,  in  which  he  admitted  having 
done  this  act,  but  asserted  an  authority  for  doing 
it : — Held,  that  this  assertion  did  not  necessarily 
debtroy  the  effect  of  the  admission ;  and  even  if  it 
did,  still  that  it  did  not  disprove  the  conversion, 
which  was  shewn  by  an  act  independently  of  the 
defendant's  statement  Standrivg  v.  Grundy,  6  Law 
J.  Rep.  (n.8.)  Exch.  181. 

In  trover  against  an  executor,  under  the  statute 
3  &  4  Will.  4,  c.  42,  s.  2,  for  a  watch,  alleged 
to  have  been  converted  by  the  testatrix  within  six 
months  next  before  her  death,  it  was  proved,  that 
the  testatrix,  about  eighteen  months  before  her  death, 
refused  on  demand  to  deliver  the  watch  to  the  plain- 
tiff, and  made  a  gift  of  it  to  another  person ;  that 
the  latter  restored  it  to  her  twelve  months  previous 
to  her  death,  to  enable  her  to  raise  money  on  it  by 
pawning ;  and  that  within  the  six  months,  on  an- 
other demand  on  behalf  of  the  plaintiff,  she  said  she 
would  consult  her  solicitor : — Held,  that  the  tes- 
tatrix, on  regaining  possession  of  the  watch  from 
the  party  to  whom  she  had  given  it,  was  capable  of 


committing  a  new  act  of  coDveraion ;  that  in  the 
absence  of  proof  that  she  had  actually  pawned  it,  it 
was  to  be  presumed  to  have  continued  in  her  pos- 
session until  the  time  of  the  second  demand  and 
refusal ;  and  that  the  omission  of  the  Judge  to  leave 
that  presumption  as  a  question  for  the  jury,  was  no 
misdirection  or  ground  for  a  new  triaL  Bickmend 
V.  Nicholson,  9  Law  J.  Rep.  (n.s.)  C.P.  1 ;  8  Sc  134. 

(C)  Pleadings  and  Evldkxcs. 

The  plaintiff)  having  lodged  with  the  defendant, 
left  some  boxes  at  his  house  upon  quitting.  In  an 
action  of  trover  for  these  boxes,  to  which  the  only 
plea  was  not  guilty,  the  defendant  proposed  to  prove 
a  statement  by  the  plaintiff,  that  ne  left  the  boxes 
until  he  had  satisfied  the  rent,  which  had  not  been 
done  : — Held,  that  this  evidence  was  not  admissible 
under  the  above  plea.  fVhits  v.  7*ea/«,  9  Law  J.  Rep. 
(n.s.)  as.  377;  12  Ad.  &E.  106;  4P.&D.43. 

To  trover  for  tin  plates,  the  defendant  pleaded — 
first,  not  guilty ;  second,  that  the  plaintLff  was  not 
posse^^ed  modo  etformd : — Held,  that  he  might  shew, 
under  the  second  plea,  that  he  was  a  wharfinger, 
who  had  received  goods  of  the  plaintifl^  and  that  the 
plaintiff's  agent  had,  with  the  concurrence  of  hit 
principal,  sold  the  goods  to  a  third  person,  and 
directed  the  defendant  to  hold  them  for  the  vendee, 
into  whose  name  he  had  since  transferred  them ;  hot 
that  this  evidence  was  not  admissible  under  the  fixst 
plea.  Fernon  v.  Shipton,  6  Law  J.  Rep.  (n.8.)  Exch. 
25;  2M.&W.9. 

In  trover  by  the  assignees  of  a  bankrupt,  a  plea 
denying  the  plaintiffs'  title  as  assignees,  puts  in 
issue  the  petitioning  creditor's  debt,  and  the  act  of 
bankruptc}'.  Bucktan  v.  Frost,  8  Law  J.  Rep^  (x.&) 
QB.12;  8Ad.&E.844;  1P.&D.102. 

Trover  for  taking  the  goods  of  the  plaintifiH  Pleas, 
first,  that  they  were  not  the  property  of  the  plaintiff; 
secondly,  that  the  defendant  seized  them  under  an 
execution  against  one  J  B,  being  the  goods  of  J  F, 
and  not  the  goods  of  the  plaintiff,  and  sold  them  to 
satisfy  the  execution.  Replication,  that  they  were 
the  goods  of  the  plaintiff  The  jury  found  that 
they  were  the  joint  property  of  the  plaintiff  and 
J  F : — Held,  that  the  issue  raised  on  these  plead- 
ings by  the  defendant  was,  whether  they  were  the 
sole  property  of  J  F ;  and,  therefore,  the  plaintiff 
was  entitled  to  recover.  SemblCf  per  Parke,  B,  that 
the  defendant  was  not,  under  the  circumstances, 

fuilty  of  a  conversion.     Farrar  v.  Beswick,  5  Law 
.  Rep.  (n.s.)  Exch.  225 ;  1 M.  &  W.  682 ;  1 T.  &  G. 
1053. 

In  trover  by  the  assignees  and  solvent  partner  of 
a  bankrupt,  for  the  value  of  a  policy  of  insurance, 
effected  by  the  bankrupt,  and  in  the  possession  of 
the  defendant,  an  insurance-broker,  who  pleaded  a 
right  of  lien  for  a  debt  under  the  custom  of  trade, 
it  appeared  that  the  defendant  had  lost  his  right  of 
lien  by  taking  a  bill  of  exchange,  payable  at  a  future 
time,  as  security  for  the  debt: — Held,  that  the 
defendant  could  not  justify  the  retaining  of  the 
policy  upon  the  ground  of  a  mutual  credit  between 
him  and  the  bankrupt  Such  ground  should  have 
been  pleaded,  and  the  party  should  have  brought 
himself  within  the  50th  section  of  6  Geo.  4,  c.  16, 
by  which  mutual  credits  may  be  set  off  Hewmm 
V.  Guthrie,  5  Law  J.  Rep.  (n.s.)  C.P.  283 ,-  2  Bing. 
N.C.  755  ;  3  Sc.  298. 
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To  a  count  in  trover  for  taking  a  sheep,  the  venue 
being  laid  in  Herefordshire,  and  no  parish  or  place 
mentioned  in  the  declaration,  the  defendant  pleaded 
that  he  took  the  sheep  as  servant  of  J  C,  who  was 
entitled  to  hold  a  fiiir  in  a  certain  common  close,  on 
a  certain  day,  and  to  take  tolls  for  sheep  and  other 
things  sold  within  such  fair.  The  plea  contained 
the  averment  qua  est  eadem,  &c.,  and  concluded 
with  a  traverse,  absqtu  hoc,  that  the  defendant  was 
guilty  of  the  conversion  at  any  place  out  of  the  said 
common  close,  or  at  any  time  except  during  the 
said  fair : — Held,  that  the  averment  otqua  est  eadem 
was  sufficient,  and  that  the  plea  was  bad  on  special 
demurrer.  Semble — (per  Parke,  B.)  that  neither 
the  averment  of  qua  est  eadem  nor  the  special  traverse 
was  necessary.  Carvfardine  v.  Watkins,  9  Law  J. 
Rep.  (N.8.)  Exch.  63 ;  5  M.  &  W.  S33. 

The  protection  given  by  the  statute  2  &  3  Vict 
c.  29,  s.  1,  to  contracts  with  bankrupts  and  execu- 
tions against  their  property  bond  fide  executed  or 
levied  before  the  date  and  issuing  of  the  fiat  of 
bankruptcy,  is  not  receivable  in  evidence  in  an 
action  of  trover  by  the  assignee  against  an  execu- 
tion creditor  either  under  the  plea  of  not  guilty,  or 
a  plea  that  the  plaintifis  were  not  lawfully  possessed 
of  the  goods  as  assignees,  at  the  time  of  the  alleged 
conversion. 

Semble,  also,  that  the  latter  plea  does  not  render  it 
necessary  for  the  plaintifis  to  prove  the  petitioning 
creditor's  debt  Buers  v.  SauthweU,  9  C.  &  P.  320. 
[Maule] 

In  an  action  of  trover  for  household  furniture,  &c., 
where  the  declaration  stated  that  the  plaintiff  was 
possessed  of  the  goods  as  of  his  own  property,  the 
defendants,  who  were  the  assignees  of  a  bankrupt, 
pleaded,  Ist,  that  they  were  not  guilty  of  the  con- 
version, and,  secondly,  that  the  plaintiff  was  not 
possessed  of  the  goods  as  of  his  own  property :  it 
was  held  at  Nisi  Prius,  that  in  order  to  admit  evi- 
dence of  the  rights  of  the  defendants  as  assignees, 
on  the  ground  diat  the  goods  were  in  the  order  and 
disposition  of  the  bankrupt,  that  defence  should 
have  been  specially  pleaded ;  but  the  Court  of  Ex- 
chequer were  of  opinion  that  the  defence  relied  upon 
was  evidence  under  the  plea  that  the  plaintiff  was 
not  possessed  of  the  goods  as  of  his  own  property. 
Isaace  v.  Belcher,  8  C.  &  P.  714.  [Abinger] 

To  an  action  of  trover,  a  plea  that  one  lawfully 
in  possession  of  goods  pledged  them  to  the  defen- 
dant, was  held  ill.  Jaullery  v.  Britten^  4  Bing.  N.C. 
242. 

In  trover  for  goods  the  defendant  was  allowed  to 
plead — first,  not  guilty — secondly,  that  the  plaintifis 
were  not  lawfully  possessed  of  the  goods,  and  two 
other  pleas,  alleging  a  deposit  of  the  goods  in  ques- 
tion in  the  hands  of  the  defendant,  as  a  security  for 
a  bill  discounted  by  a  third  person.  Ibid,  4  Sc.  380. 

To  trover  for  an  oak  tree,  the  defendant  pleaded 
that  he  was  seised  in  fee  of  a  close,  and  being  so 
seised,  cut  down  the  said  oak  tree,  and  deliver^  it 
to  one  Richard  Roe,  who  delivered  it  to  the  plaintif!^ 
whereupon  the  defendant  took  it  out  of  the  plain- 
tiff^ s  possession,  as  he  lawfully  might;  which  was 
the  conversion  complained  of: — Held,  on  special 
demurrer,  that  the  plea  was  good.  Morant  v.  Sign, 
6  Law  J.  Rep.  (n.9.)  Exch.  14 ;  2  M.  &  W.  95. 

A  person  who  obtains  goods  by  contract,  not 
having  the  means  nor  the  intention  of  paying  for 


them,  is  a  competent  witness  in  an  action  of  trover 
by  the  person  of  whom  he  obtained  them,  for  a 
person  to  whom  he  parted  with  them  at  a  less  price 
than  he  had  engaged  to  pay  for  them.  Triebner  v. 
Soddy,  7  C.  &  P.  718.  [Tindal] 

Where,  in  trover  for  a  watch,  the  defendant 
pleaded  not  guilty,  and  no  property  in  the  plaintiff) 
but,  in  the  course  of  the  trial,  he  claimed  as  the 
representative  of  the  former  owner  of  the  watch, 
and  put  in  letters  of  administration : — Held,  that 
the  plaintiff  was  entitled  to  give  evidence  of  decla- 
rations by  the  former  owner,  that  the  watch  was  a 
gift  to  the  plaintiff  Smith  v.  Smith,  5  Law  J.  Rep. 
(n.8.)  C.P.  305 ;  3  Bing.  N.C.  29 ;  3  Sc.  352. 

(D)  Damages. 

Special  damages  may  be  recovered  in  trover,  if 
laid  in  the  declaration.  Therefore,  where,  in  trover 
for  a  horse,  it  was  laid  as  special  damage  that  the 
plaintiff  was  obliged  to  hire  other  horses,  semble, 
that  the  amount  of  damages  should  be  the  value  of 
the  pluntiff^s  horse  when  taken,  and  the  sum  he 
paid  for  hire,  deducting  what  would  have  been  the 
expense  of  keeping  his  own  horse  for  the  time. 
Dams  V.  OsweU,  7  C.  &  P.  804.  [Parke] 

In  an  action  of  trover  the  general  rule  is,  that  the 
damages  should  be  the  value  of  the  thing  taken ; 
and  if,  in  trover,  the  defendant  only  plead  that  he 
did  not  convert  the  goods,  his'  counsel  will  not  be 
allowed  to  cross-examine  the  plaintiff^  s  witnesses, 
to  shew,  in  mitigation  of  damages,  that  the  goods 
taken  really  belonged  to  a  third  person.  Pinch  v. 
Blount,  7  C.  &  P.  478.  [Patteson] 

If  in  trover  the  declaration  enumerate  a  great 
number  of  articles,  and  the  defendant  pay  money 
into  court,  and  plead  that  the  plaintiff  has  sustained 
no  greater  damages,  the  plaintiff  must  shew  what 
articles  the  defendant  has  converted ;  and  the  de- 
claration in  trover  being  general,  the  defendant,  by 
this  plea,  does  not  admit  anything  beyond  his  pay- 
ment into  court;  and  in  such  a  case  the  proper 
measure  of  damages  is  the  value  of  the  articles  which 
the  plaintiff  proves  that  the  defendant  has  taken 
and  kept ;  but  if  in  trover  for  stone-mason's  tools, 
the  plaintiff  prove  that  the  defendant  took  and  used 
some  of  the  tools  and  returned  them,  this  is  a  con- 
version, but  one  for  which  the  jury  ought  to  give 
small  damages,  and  not  the  value  of  the  tools  so 
used.     Cook  v.  Hartle,  8  C.  &  P.  568.  [Patteson] 
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(D)  Trustbb  and  Mobtoaobb  Act. 

(a)  Construction. 

(b)  Praetke  under. 


(A)  Tbust. 

(a)  Constitution, 

[See  Dbvise — Leoacy.] 

A  testator  devised  and  bequeathed  the  residue  of 
his  estate,  both  real  and  personal,  to  his  wife,  her 
heirs,  executors,  adnunistrators,  and  assigns,  for 
her  own  separate  use  and  enjoyment,  '*  having  a 
perfect  confidence  she  would  act  up  to  those  views 
which  he  bad  communicated  to  her,  in  the  ultimate 
disposal  of  his  property  after  her  decease."  On 
the  death  of  the  wife  intestate,  a  bill  was  filed  on 
the  part  of  two  natural  daughters  of  the  testator  to 
recover  the  residue  of  his  estate,  alle^ng,  that  he 
had  intended  to  leave  his  residuary  property  to 
them  after  the  decease  of  his  wife,  and  had  made 
the  disposition  before  mentioned,  on  the  faith  of  a 
promise  and  undertaking  given  by  his  wife  to  carry 
such  his  intentions  into  effect : — Held,  that  in  case 
of  such  a  promise  and  undertaking  being  clearly 
proved,  the  plaintiff  would  be  entitled  to  the  relief 
of  the  Court.  Podmore  v.  Oumting,  6  Law  J.  Rep. 
(N.B.)Ch.266;  7  Sim.  644. 

A  testatrix  indorsed  a  note  of  hand  to  A  B^  a 
married  woman,  and  inclosed  it  in  a  letter  to  her, 
stating,  that  she  had  given  it  to  A  B  for  her  sole 
use  and  benefit^  independent  of  her  husband,  for  the 
express  purpose  of  enabling  her  to  present  to  either 
branch  of  her  family  any  portion  thereof  as  A  B 
might  consider  prudent ;  and  in  the  event  of  A  B's 
death,  she  empowered  her  to  dispose  thereof,  by  will 
or  deed,  to  those,  or  either  branch  of  the  family  she 
might  consider  most  deserving  thereof: — Held, 
that  A  B  took  on  trust,  and  not  beneficially.  Stubbs 
T.  Sargont6  Law  J.  Rep.  (n.s.)  Ch.  254 ;  7  Ibid.  95  ; 
2  K.  255 ;  3  M.  &  Cr.  507. 

(b)  Construction, 

Assignment  of  a  lease  of  premises  in  trust  for  B's 
maintenance  until  twenty- one,  and  upon  his  attain- 
ing twenty-one,  to  transfer  the  lease  and  premises, 
together  with  the  accumulations,  if  any,  to  him,  his 
executors,  administrators,  &c.,  absolutely.  B  died 
before  twenty-one:  —  Held,  that  the  assignment 
gave  to  B  an  immediate  vested  interest  Stevens  or 
Stephens  v.  Frosty  6  Law  J.  Rep.  (n.s.)  Ex.  Eq.  41 ; 
2  Y.  &  C.  302. 

The  grant  of  a  lease  is  primd  facie  inconsistent 
with  an  express  trust  for  sale;  but  circumstances 
may  justify  a  departure  from  the  words  of  tJie  trust 
Evixns  y,  Jackson,  6  Law  J.  Rep.  (u.a.)  Ch.  8 ;  8  Sim. 
217. 

An  annuity  was  assigned  to  trustees,  in  trust  to 
pay  the  same  to  such  persons  as  Lady  Barrymoie 
should,  by  any  writing  signed  by  her,  notwith- 
standing her  coverture,  appoint,  but  so  as  not  to 
deprive  herself  of  the  benefit  Uiereof  by  sale  or 
other  anticipation,  and  for  want  of  such  appoint- 
ment, in  trust  to  pay  the  same  to  Lady  Barrymore, 
for  her  separate  use : — Held,  that  Lady  Barrymore 
had  not  only  a  limited  power  of  appointment,  but 
also  under  the  latter  part  of  the  clause,  the  general 
uncontrouled  dominion  over  the  annuity.  Barry' 
more  v.  Eilis,  8  Sim.  1. 


A  trust  "  to  make  sale  and  dispose  oT'  the  tes- 
tator's real  estates,  does  not  muthorisa  a  moTlgage 
where  an  intention  appears  that  the  whole  rnl 
estate  should  be  converted,  as  in  the  caae  of  a  tnst 
to  apply  the  monies  arising  from  soch  sale  in  pay- 
ment of  debts,  and  then  upon  further  tmsts  ibr  the 
benefit  of  wife  and  children.  Haldenhg  r.  Sptgortk, 
8LawJ.Rep.(N.g.)Ch.238;  lBea.S90. 

A  declaration  of  trust  haa,  in  a  court  of  equity, 
the  same  effect  as  a  transfer  of  the  legal  estate,  or 
as  the  vesting  of  a  legal  interest  has  in  a  court  of 
law.  ColUnson  v.  Patrick,  7  Law  J.  Rep.  (n-s.)  CL 
83;  2K.  123. 

A  manor  having  been  conveyed  upon  trust  for 
certain  persons,  their  heirs  and  assigns,  being  tenants 
of  certain  messuages,  &c.,  an  assignee  of  one  of 
those  messuages  was  held  not  to  have  a  right  to  the 
benefit  of  those  trusts,  because  none  of  the  assur- 
ances by  which  the  property  waa  conveyed  to  him 
expressly  mentioned  them.  Hutchkuen  v.  Morritt, 
8  Y.  &  C.  547. 

(c)  Acceptance^ 

A  conveyance  by  trustees  of  the  trust  prapei^, 
even  though  made  to  the  cestui  que  trusts,  and  ibr 
the  purpose  of  renouncing  the  trust,  is  an  accep- 
tance of  it  Ureh  v.  Walker,  7  Law  J.  Rep.  (jl-S.) 
Ch.292;  3M.&Cr.702. 

A  person  who  was  appointed  executor  and  trustee, 
who  did  not  prove,  and  received  none  of  tiie  pro- 
perty except  as  agent  to  the  executor  who  pn^ed, 
was  held  not  to  have  accepted  the  trust  Lotny  v. 
Fulton,  8  Law  J.  Rep.  (n.8.)  Ch.  814;  9  Sim.  115. 

(B)  Tbvstbb. 

(a)  Appointment, 

In  a  suit  for  the  appointment  of  new  trustees,  the 
Court  refused  to  insert  a  clause  in  the  will  autho- 
rizing the  new  trustees  to  appoint  others  in  their 
room.     Brown  v.  Brown,  3  Y.  &  C.  395. 

The  Court  declined  making  an  order  allowing  a 
feme  sole  to  propose  herself  to  be  trustee,  on  the 
pound  that,  on  her  marriage,  her  husband  might 
mterfere  with  the  trust     Brook  v.  Brook,  1  Bea.  53  L 

By  the  marriage  articles  of  a  lady  who  was  en- 
titled to  a  sum  of  2,000t,  payable  at  her  father's 
death,  it  was  provided,  that  that  sum  should  be  in- 
vested in  the  names  qf  trustees  to  be  for  that  purpose 
appointed,  and  for  ^e  trustees, />r  the  survivor  of 
them,  with  the  consent  of  the  husband  and  wife,  or 
the  survivor,  or  of  their  own  authority  to  vary  the 
securities : — Held,  that  though  no  trustees  had  been 
appointed  during  the  husband's  lifetime,  the  widow 
could  not  alone  make  the  appointment  Brmsier  v. 
Hudson,9Sim.\l, 

{b)  Removal  and  Change. 

Although  trustees  are  not  entitled,  as  against  the 
estate  they  have  undertaken  to  protect,  to  capiiei- 
ously  refuse  to  continue,  yet  if  they  find  the  trust 
estate  involved  by  intricate  questions,  which  were 
not  contemplated  by  them  when  they  undertook  the 
trust,  they  have  a  right  to  come  to  the  Court  to  be 
relieved.  Greenwood  v.  Wakrford,  8  Law  J.  Bepu 
(n.s.)  Ch.  333 ;  1  Bea.  576. 

The  Court  of  Review  cannot  remove  a  trustee, 
who  is  also  an  executor,  if  aojrthing  remains  to  be 
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done  as  exeentcur.  Ex  parU  fFWibum  re  HelUngM^ 
iMrM|SM.&A.146. 

The  Court  of  Review  can  appoint  two  or  more 
new  trttsteea  in  place  of  one  becoming  a  bankmpt 
/&ti;.and2Dea.l51. 

The  banki^iptey  of  a  trustee  ia  a  sufficient  ground 
for  his  removal  from  that  office,  although  he  has 
obtained  his  certificate,  and  the  trust  property  is  in 
the  hands  of  a  receiver.  Bambrigge  v.  BUtir,  1  Bea. 
495. 

(c)  Liabilitif. 

[Garrett  V.  Nobk,  3  Dig.  Law  J.  531  ;  6  Sim.  504; 
M*DotmeU  v.  Harding,  8  Dig.  Law  J.  531 ;  7  Sim. 
178.] 

Between  cettui  qtu  trust  and  trustee  no  lapse  of  time 
will  preclude  an  account  from  the  conunencement 
of  the  trust,  in  a  case  in  which  the  relation  of  trustee 
and  cestui  que  trust  continues,  the  transactions 
between  them  are  not  closed,  and  the  delay  of  the 
claim  is  attributable  to  the  trustee  not  having  given 
to  his  cestui  que  trust  that  information  to  which  he 
was  entitled,  and  accounted  with  him  in  such 
manner  as  he  ought  Wedderbum  v.  IVedderhum, 
8  Law  J.  Rep.  (k.s.)  Ch.  177 ;  4  M.  &  Cr.  41;  2  £. 
722. 

A  trustee  for  a  married  woman,  having  received 
notice  of  a  charge  executed  by  her,  was  held  per- 
sonally liable  for  payments  afterwards  made  to  her ; 
and  that,  notwithstanding  the  validity  of  the  charge 
was  disputed  by  her,  and  no  application  had  been 
made  for  an  injunction.  Hodgson  v.  HodgsoVf  7  Law 
J.  Rep.  (n.«.)  Ch,  5 ;  2  K.  704. 

Where,  by  the  terms  of  a  marriage  settlement,  a 
trustee  was  required,  immediately  after  the  mar- 
riage, to  compel  payment  of  a  sum  of  money  secured 
by  a  covenant  in  tne  deed,  and  he  neglected  to  do 
80  even  when  required  to  call  it  in,  and  allowed  the 
interest  to  fall  into  arrear,  and  a  suit  was  instituted 
to  compel  him  to  perform  the  trusts: — Held,  that 
having  rendered  such  suit  necessary,  he  must  pay 
the  costs.  Kirbjf  v.  Mash,  8  Law  J.  Rep.  (n.s.)  £x.£q. 
33;  dY.&C.295. 

Where  one  of  two  executors  and  trustees  re- 
ceived dividends  on  stock  to  a  large  amount,  and 
misapplied  the  same,  but  it  did  not  appear  that  such 
misapplication  was  known  to  his  co-executor: — 
Held,  that  the  co-executor  was  not  liable  to  make 
good  the  dividends  so  misapplied. 

A  sum  of  stook  having  been  sold  out  by  two 
executors,  and  the  produce  received  by  only  one  of 
them : — Held,  that  the  other  executor  was  liable  for 
the  amount  of  such  stock,  if  misapplied  by  his  co- 
executor,  who  received  the  produce  thereof.  Wil' 
Uams  V.  Nixon,  9  Law  J.  Rep.  (k.s.)  Ch.  269 ;  2  Bea. 
472. 

Semble — ^Where  a  trustee,  on  a  doubtful  point,  has 
taken  the  opinion  of  counsel,  which  is  directly  op- 
posed to  that  of  counsel  taken  by  the  opposite  party, 
but  the  trustee  offers  to  be  guided  by  the  opinion  of 
a  third  counsel,  on  a  case  stated  on  instructions 
approved  by  both  parties,  he  is  entitled  to  his  costs 
of  a  suit  under  which  a  decree  is  made  against  him, 
directing  him  to  do  an  act  which  his  counsel  advised 
him  he  was  not  bound  to  do,  and  especially  where 
the  trustee  was  not  permitted  to  inspect  the  case 
and  opinion  of  counsel  taken  by  the  other  party. 

A  trustee  is  entitled  to  the  costs  of  taking  the 


opinion  of  eounsel  for  his  guidance.  P6<^  v.  Pate, 
8LawJ.Rep.  (N.8.)Ch.323;  1  Bea.  600. 

Where  a  trustee  holding  61.  per  cent,  stock  dis- 
sents from  the  conversion  of  it  to  4/.  per  cents,  under 
the  statute  8  Geo.  4,  c.  9,  thereby  exercising  a  rea- 
sonable discretion,  the  Court  will  protect  him ;  but 
where  it  is  charged  by  the  bill  that  the  dissent  was 
under  the  circumstances  injurious  to  the  property, 
an  inquiry  will  be  directed  as  to  how  he  ought  to  have 
acted.  AngeU  v.  Dawstmy  8  Law  J.  Rep.  (h.b.)  Ex. 
£q.50;  3Y.&C.308. 

A  trustee  who  stands  by  and  sees  a  breach  of  trust 
committed  by  his  co-trustee,  is  responsible  for  it. 

A  trustee  accepting  trusts  upon  the  understanding 
that  he  should  not  be  called  upon  to  interfere  or  act 
in  the  execution  of  the  trusts,  being  aware  of  a  breach 
of  trust  committed  by  the  acting  trustee,  is  per- 
sonally liable.  Booth  v.  Booth,  8  Law  J.  Rep.  (n.s.) 
Ch.39;  1  Bea.  125. 

A  testator  died  in  March  1823.  In  January  1824, 
and  January  1825,  the  executors  and  trustees  de- 
posited part  of  the  assets  in  the  hands  of  bankers, 
on  their  notes  carrying  interest  The  bankers  failed 
in  November  1825,  and  no  necessity  having  been 
shown  for  such  deposit,  the  trustees  were  held  per- 
sonally responsible  for  the  loss.  Dark*  v.  Meartyn, 
I  Bea.  525. 

.A  trustee  or  executor  is  chargeable  with  interest, 
although  not  prayed  by  the  bill* 

A  special  case  is  requisite  for  charging  trustee  or 
executor  with  a  higher  rate  of  interest  £ban  4/.  per 
cent  Woodhead  v.  Marriott,  C.P.C.  62. 

{d)  Powers,  Rights,  and  Duties, 

A  trustee  of  a  will  was  held  to  be  entitled  to 
remuneration  for  loss  of  time  as  a  land-surteyor  in 
the  management  and  sale  of  the  estates,  the  will 
directing  that  the  trustees  should  be  paid  for  pro- 
fessional assistance  and  loss  of  time,  ff^ltts  v.  Kibble, 
I  Bea.  559. 

Where  a  testator  has  reposed  a  discretion  in  his 
trustees  as  to  the  application  of  rents  and  profits  in 
the  maintenance,  &c  of  his  widow  and  children,  the 
Court  will  not  interfere,  in  the  absence  of  miscon- 
duct, without  their  consent  ColUns  v.  Fining,  C.P.C. 
472. 

Upon  marriage,  certain  stock  was  settled  in  trust 
for  the  husband  for  life,  remainder  to  the  wife  for 
life,  with  remainder  to  the  children  of  the  marriage. 
After  the  death  of  the  husband,  A  and  B  became 
trustees  of  the  fund ;  and  an  account  was  opened 
between  B  and  the  widow,  in  respect  of  certain  re- 
ceipts and  payments  and  bills  of  costs,  upon  which 
account  there  was  an  apparent  balance  due  to  B. 
B,  as  trustee,  received  the  dividends  of  the  trust 
funds,  to  which  the  widow  was  entitled  for  her  life : 
— Held,  that  B  was  entitled  to  retain,  out  of  such 
dividends,  the  balance  due  to  him  from  the  widow. 
Russelv.  Buchanan,  9  Law  J.  Rep.  (n.s.)  Ch.  129. 

By  a  settlement,  it  was  declared  that  it  should  be 
lawfbl  for  the  trustees,  at  the  request  and  by  the 
direction  of  the  tenant  for  life,  to  sell  the  property : 
— Held,  that  the  trustees  had  a  discretion,  over  which 
the  Court  had  no  controul.  Thomas  v.  Dering,  6  Law 
J.  Rep.  (N.8.)  Ch.  267 ;  1  K.  729. 

Where  such  of  the  trustees  of  a  fund  in  India 
who,  at  the  creation  of  the  trust,  were  resident  there, 
have  died  or  left,  the  trustees  in  England  were 
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held  to  be  justified  in  giving  to  agents  in  India  the 
controul  and  management  of  funds  invested  there, 
hot  not  of  cash  balances.  Munch  v.  CockereU,  9  Law 
J.  Rep.  (n.8.)  Ch.  153 ;  9  SioL  3S9. 

A  trustee,  for  a  particular  purpose,  must  not  in- 
termix the  trust  fund  with  other  trust  funds,  and 
apply  the  whole  in  the  manner  he  thinks  fit.  Attomtp 
General  v.  Goldsmiths*  Company^  C.P.C.  292. 
>  Where  a  manor  is  conveyed  to  trustees  upon  trust, 
to  divide  the  profits  of  it  amongst  the  tenants  of  the 
manor,  it  is  tne  duty  of  the  trustees  not  to  let  the 
riff ht  of  sporting  to  any  of  the  tenants,  upon  terms 
.  advantageous  to  them  as  tenants ;  but  to  make  the 
best  profit  they  can  by  letting  the  right  of  sporting 
to  all  eligible  persons,  whether  tenants  or  otherwise, 
and  to  divide  the  profit  so  made  rateably  amongst 
the  cestui  que  trusts.  Hutdtinson  v.  Morritt,  3  Y.  &  C. 
547. 

A  testator  directed  his  trustees,  at  the  expiration 
of  three  years  after  his  death,  to  pay  10,000£,  which 
he  charged  on  an  estate  devised  to  his  son,  one  of 
the  trustees,  to  his  daughter's  husband,  on  condition 
that  he  would,  to  the  satisfaction  of  the  trustees, 
give  to  them  the  best  and  most  sufficient  security  in 
his  power,  so  that  the  10,0002.  might  be  effectually 
secured  to  them  upon  certain  trusts  for  the  testator's 
dauffhter  and  her  children.  The  son  paid  the  money 
to  the  husband  before  the  expiration  of  the  three 
years,  and  the  trustees  took  a  bond  for  securing  it : 
— Held,  that  they  were  justified  in  anticipating  the 
time  of  payment,  but  not  in  taking  the  bond.  MUls 
V.  Osborne,  7  Sim.30. 

In  a  contest  between  cestui  que  trusts,  it  is  the 
duty  of  trustees  to  abstain  from  taking  part  with 
either  side.  Richardson  v.  Bank  of  England,  8  Law 
J.  Rep.  (M.S.)  Ch.  1 ;  4  M.  &  Cr.  165. 

If  the  income  of  a  fund  be  devoted  to  a  trust  from 
a  particular  day,  every  party  in  whom  such  fund 
is  vested  is  bound  to  hold  and  manage  it  so  as  to 
have  the  fund  applicable  to  such  purposes  at  the 
time,  whatever  may  become  of  the  intermediate  pro- 
fits. Attorney  General  v.  AspinaU,  or  Attorney  General 
V.  Liverpool  (Corporation),  7  Law  J.  Rep.  (n.s.)  Ch. 
51;  2M.&Cr.613. 

(e)  Investment  by. 

The  testator  devised  his  real  and  personal  estate 
to  trustees,  their  heirs,  executors,  and  administrators 
to  raise  thereout  4,500^,  (in  case  his  mortgage  se- 
curities  should  not  at  his  decease  amount  to  that 
sum,)  and  to  invest  the  same,  and  apply  such  of  the 
proceeds  as  might  be  necessary  in  the  rearing,  edu- 
cation, and  maintenance  of  his  grandchUd,  M  A, 
until  her  age  of  twenty-five  years,  and  then  to  pay 
the  whole  to  her  for  her  separate  use ;  and  after  her 
decease,  to  divide  the  same  amongst  her  children. 
If  she  should  leave  no  children,  then  amongst  his 
other  grandchildren,  at  twenty-five : — Held,  that  it 
was  the  trustees'  duty  to  raise  and  invest  the  4,500iL 
as  soon  as  possible,  though  none  of  the  grandchildren 
had  attained  twenty- five.  Richards  v.  Perkins,  3  Y.  & 
C.  299. 

A  trustee  to  whom  personal  estate  was  bequeathed 
in  trust,  to  invest  in  the  SL  per  cents,  and  to  accu- 
mulate the  dividends,  having  invested  it  on  a  mort- 
gage, was  held  liable  to  purchase  so  much  3/. 
per  cent,  consols  as  might  have  been  purchased  at 
the  fair  market  price,  with  the  sum  advanced  on 


the  security,  at  the  date  of  such  security,  and  also 
to  make  good  the  amount  of  the  accomuUted  fond 
which  would  have  arisen,  if  the  dividends  had  been 
from  time  to  time  duly  invested.  Pride  v.  Fooks,  9 
Law  J.  Rep.  (n.8.)  Ch.  234 ;  2  Bea.  430. 

Two  executors  were  empowered  by  will  to  lend 
money  on  government,  real,  or  personal  security. 
One  of  them  lent  part  of  the  fund  to  the  other  and 
his  partner  in  trade  upon  mortgage.  The  mort- 
gagors having  become  bankrupt,  and  the  mortgaged 
property  producing  on  a  sale  considerably  less  than 
the  sum  advanced, — Held,  that  the  executors  were 
liable  for  the  deficiency. 

Semble  —  the  rule  ihat  two- thirds  of  the  value 
may  be  advanced  on  mortgage,  applies  only  to  pro- 
perty of  permanent  value,  not  to  houses  and  biuld- 
ings.  Stickney  v.  Sewell,  1  M.  &  Cr.  8. 

rower  of  executors  as  to  investment  over  funds 
under  a  power  to  employ  them  in  any  manner  they 
should  think  proper.  Didcenson  v.  Player^  C.P.C.  1 7& 

(/)  Conveyances  Jrom. 

Real  estates  were  devised  to  a  trustee  upon  tms^ 
on  a  given  event,  to  convey  them  to  certain  parties, 
upon  one  of  them  electing  which  he  would  take.  A 
party,  in  whom,  as  satisfied  mortgagee  at  the  date 
of  the  will  and  death  of  the  testator,  a  satisfied 
mortgage  term  in  one  of  the  estates  was,  was  held 
bound  to  execute  a  deed  of  surrender  of  the  term  to 
the  trustee,  and  the  cestui  que  trusts  were  held  not  to 
be  necessary  parties  thereto.  Poole  v.  Pats,  8  Law  J. 
Rep.  (n.b.)  Ch.  323 ;  1  Bea.  600. 

(g)  Actions  and  Suits  by  and  against 

If  a  trustee,  having  discretion  to  sell  trust  pro- 
perty, submit  to  a  decree  for  sale,  the  Court  is  not 
therefore  bound  to  carry  the  sale  into  execution. 
Policy  V.  Seymour,  7  Law  J.  Rep.  (n.8.)  Ex.  £q.  12; 
2  Y.  &  C.  708. 

A  trustee  having  borrowed  part  of  the  trust 
monies,  acknowledged  the  trust  by  a  deed  poll : — 
Held,  that  the  cestui  que  trusts  thereby  became  his 
specialty  creditors.  Turner  v.  Wardle,  and  Barker  v. 
Wardle,  7  Sim.  80. 

A  bill  was  filed  by  a  cestui  que  trust  against  a  sor- 
viving  trustee  and  the  representative  of  B,  a  de&olt- 
ing  trustee,  to  obtain  a  proper  investment  of  the 
trust  fund.  B's  representative  did  not  admit  assets, 
but  admitted  that  he  had  in  his  hands  part  of  B's 
estate,  which  he  paid  into  court  under  the  order  of 
the  Court  A  decree  was  obtained,  by  which  B's 
estate  was  declared  liable  to  make  good  the  trust 
fund,  and  accounts  were  ordered  to  be  taken  of  B's 
estate.  A  creditors'  suit  was  instituted  for  the  ad- 
ministration of  B's  estate,  and  the  common  decree 
obtained : — Held,  that  the  decree  in  the  first  suit  did 
not  entide  the  plaintiffs  therein  to  the  whole  fund 
paid  into  court  in  that  suit,  but  only  to  a  proportional 
part  of  it  with  the  other  creditors  of  B.  Smith  v. 
Birch,  9  Law  J.  Rep.  (n.8.)  Ch.  349. 

The  trustee  of  a  marriage  settiement  concurred 
in  a  breach  of  trust,  by  lending  the  fund  to  the  hus- 
band on  a  security  not  warranted  by  the  settlement: 
— Held,  that  the  representatives  of  such  trustee 
could  maintain  a  bill  against  the  husband  and  other 
cestui  que  trust,  for  the  restitution  of  the  fund. 
Greenwood  v.  Wakrford,  8  Law  J.  Rep.  (n.s.)  Ch. 
833;  1  Bea.  576. 


TRUST  AND  TRUSTEE. 


615 


(A)  Breach  qf  Trust. 

As  to  what  acts  are  a  breach  of  trust  in  trustees 
of  a  dissenting  meeting  house,  see  Mittigan  v.  Mit" 
cheU,  7  Law  J.  Rep.  (n.s.)  Ch.  87 ;  3  M.  &  Cr.  72. 

A,  a  married  woman,  and  B,  are  administratrix 
and  administrator,  with  the  will  annexed,  of  C's 
effects.  The  husband  of  A,  and  B,  place  the  pro- 
ceeds of  C's  estate  in  a  banker's  hands,  in  their  two 
names,  and  it  is  agreed  between  them,  that  all 
cheques  on  the  banker  shall  be  signed  by  both  of 
them.  The  husband  of  A  dies,  and  B  draws  out  the 
whole  balance  of  the  funds  in  the  banker's  hands : — 
Held,  that  the  personal  representatives  of  A' s  hns- 
hand  are  liable  to  make  good  the  loss  out  of  the 
husband's  estate.  Clough  t.  Bond,  8  Law  J.  Rep. 
(n.s.)  Ch.  51 ;  3  M.  &  Cr.  490 ;  s.  c.  Chugh  t.  Dixon, 
8  Sim.  694. 

Interest  was  decreed  at  51.  per  cent  on  a  cash 
balance  which  trustees  had  left  uninvested  in  the 
hands  of  their  agents. 

In  charging  trustees  with  loss,  from  the  miscon- 
duct of  their  agents,  it  is  not  sufficient  to  prove  it 
might  have  been  prevented  with  extraordinary  care 
and  caution;  and  a  trustee  is  not  held  liable,  if, 
acting  strictly  within  the  line  of  his  duty,  he  exer- 
cises reasonable  care  and  diligence. 

Xhere  is  a  clear  distinction  between  the  degree  of 
knowledge  and  sanction  necessary  to  exonerate  a 
trustee  from  that  which  was  clearly  a  breach  of 
trust,  and  that  which  is  necessary  to  preclude  the 
cestui  que  trust  from  complaining  of  that  not  being 
done,  the  omission  to  do  which,  with  the  concurrence 
of  the  cestui  que  trust,  never  constituted  a  breach  of 
trust  In  the  first  case,  it  is  used  to  release  a  right, 
and  to  discharge  an  obligation  already  perfected  by 
the  breach  of  trust ;  and  in  the  latter  only  to  pre- 
vent a  right  from  arising  from  the  non- performance 
of  a  duty  which  it  was  competent  to  the  cestui  que 
trust  to  dispense  with.  Munch  v.  Cockerell,  9  Law  J. 
Rep.  (n.s.)  Ch.  153. 

The  trustees  of  a  savings  bank  were  held  person- 
ally liable  for  a  breach  of  trust,  in  the  misapplication 
of  the  surplus  fund  of  the  bank,  though  the  money 
was  expended  in  a  public  improvement  of  the  town. 
Holmes  v.  Htnty,  4  C.  &  F.  99 ;  10  Bli.  N.s.  255. 

A,  B,  C,  and  D,  were  co-trustees  of  a  charity, 
under  a  will,  which  directed  that  one  trustee  in  ro- 
tation should  be  the  acting  trustee  for  the  current 
year,  and  keep  the  accounts.  A,  being  the  acting 
trustee  in  a  particular  year,  applied  some  of  the 
funds  to  his  own  use,  without  the  knowledge  of  the 
other  trustees.  A  was  succeeded  by,  and  delivered 
his  accounts  to  B,  who  delivered  his  accounts  in  like 
'manner  to  C,  the  next  acting  trustee.  The  Court 
held,  that  D  was  not  liable  for  the  breach  of  trust 
committed  by  A.  Attorney  Generalv.  Holland,  7  Law 
J.  Rep.  (n.s.)  Ex.  Eq.  51 ;  2  Y.  &  C.  683. 

A,  a  partner  in  a  house  of  agency  in  India,  died, 
having  by  his  will  directed  his  estate  to  be  called  in, 
and  invested  on  certain  trusts,  and  appointed  two  of 
his  co-partners  his  executors.  They,  however, 
suffered  his  share  in  the  partnership  to  remain  in 
the  house.  After  A's  death,  B  and  C  were  admitted 
as  partners;  and  they  knew  that  A's  share  was 
remaining  in  the  house,  and  that  it  was  subject  to 
the  trusts  of  his  will.  They  afterwards  retired,  and 
other  partners  were  admitted.    The  house  ultimately 


failed : — ;Held,  that  B  and  C  were  not  responsible 
for  the  breach  of  trust  committed  by  their  co-part- 
ners, the  executors.     Twyford  v.  Trail,  7  Sim.  92. 

It  being  the  duty  of  A,  under  the  trusts  of  a 
settlement,  to  remit  a  sum  of  1,000/.  from  India,  to 
B,  C,  and  D,  in  England,  he  permitted  it  to  remain 
in  the  hands  of  private  traders,  in  whose  hands  it  was 
lost : — Held,  that  A  was  responsible  for  it,  though 
it  had  been  properly  invested  by  those  parties,  and 
been  sold  out  at  the  request  of  the  cestui  que  trusts, 
and  the  loss  was  occasioned  by  their  subsequent 
bankruptcy,  and  the  bankruptcy  of  their  correspond- 
ents in  London,  on  whom  Uiey  had  drawn  bills  for 
the  amount     Bacon  v.  Clark,  3  M.  &  Cr.  294. 

(0  CosU. 

[In  Taylor  t.  Tabrwd,  3  Dig.  Law  J.  583,  there  ig 
an  error ;  the  trustees  were  allowed  their  costs.  See 
6  Sim.  281.] 

A  trustee,  who  acted  bond  fide  under  a  will  which 
was  supposed  to  be  altogether  valid,  but  which 
turned  out  to  be  invalid  as  to  the  real  estate,  is  en- 
titled to  be  indemnified  out  of  the  personal  estate. 
Edgecumhe  v.  Carpenter,  1  Bea.  171. 

Where  part  of  an  estate  devised  in  trust  for  cha- 
ritable purposes  has  been  sold  under  the  provisions 
of  the  London  Bridge  Act,  the  Court  has  no  power 
to  order  the  expenses  of  the  trustees  incidental  to 
the  sale  to  be  paid  out  of  the  proceeds,  although  the 
will  directs  that,  if  the  trustees  shall  be  at  any 
charge  to  defend  what  is  committed  to  their  support, 
the  estate  shall  defray  it  Ex  parte  Thorogood  re 
London  Bridge  Acts,  5  Law  J.  Rep.  (n.s.)  Ex.  Eq.  97 ; 
s.  c.  Ex  parte  Towgood,  1  Y.  &  C.  588. 

A  trustee  who  had  committed  a  breach  of  trust, 
was  held  entitled  to  the  general  costs  of  the  suit 
as  between  solicitor  and  client ;  but  was  directed  to 
pay  as  between  party  and  party  the  costs  relating  to 
the  inquiry  arising  out  of  the  breach  of  trust  Pride 
V.  Fooks,  9  Law  J.  R«p.  (n.s.)  Ch.  234 ;  2  Bea.  430. 

Where  persons  intrusted  with  the  administration 
of  a  fund  have  incurred  legitimate  and  proper  ex- 
penses in  performing  duties  thrown  upon  them  by 
their  fiduciary  situation,  they  have  a  right,  both  at 
law  and  in  equity,  to  reimburse  themselves  out  of 
the  funds  in  their  hands,  without  special  provision 
to  that  efiect  Attorney  General  v.  Norwich  (Corpo- 
ration), 2  M.  &  Cr.  406. 

Wnbere  a  solicitor  is  appointed  trustee,  and  acts 
professionally  in  the  matters  of  the  trust,  he  is  not 
entitled  to  hia  usual  costs  as  a  solicitor,  but  merely 
to  the  costs  out  of  pocket  Moore  v.  Frowd,  6  Law 
J.  Rep.  (N.s.)  Ch.  372 ;  3  M.  &  Cr.  45. 

(C)  Cestui  auE  trust. 

A  tenant  for  life  having  incumbered  the  fund,  and 
notice  thereof  having  been  given  to  the  trustees, 
they  requested  him  to  appoint  new  trustees  in  their 
places ;  not  having  done  this,  they  filed  a  bill  for  the 
appointment  of  new  trustees  : — Held,  that  the  tenant 
for  life  having  caused  the  necessity  of  coming  to  the 
Court,  his  interest  ought  to  bear  all  the  expenses  of 
the  suit  Coventry  v.  Coventry,  6  Law  J.  Rep.  (n.s.) 
Ch.275;  IK. 758. 

The  interest  which  a  party  takes  under  a  settle- 
ment, is  liable  to  make  good  any  breach  of  trust  or 
other  liability  which  he  may  have  incurred  under  it, 
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and  that  though  the  lettlement  is  effected  hy  distinct 
deeds.     Woodyatt  y.  Gretky^  8  Sim.  180. 

If  a  eeMtui  que  tnut  has  obtained  any  benefit  from 
a  breach  of  trast  in  which  he  has  concurred,  the 
trustee  ought  to  be  compensated  in  respect  of  it 
Booth  y.  Booth,  8  Law  J.  Rep.  (n.b.)  Ch.39 ;  1  Bea. 
125. 

(D)   T&UBTEX  Alio  MORTOAQSS  AcT. 

[See  1  Wni  4,  c  60.] 
(a)  CoMtnuitUm, 

[Re  Deardem,  S  Dig.  Law  J.  582 ;  3  M.  &  K.  508.] 

The  devisee  of  a  mortgagee  in  fee,  and  who  has 
a]so  a  beneficial  interest  in  the  mortgage  money,  is 
not,  within  the  8th  section  of  1  Will.  4,  c.  60,  a  trus- 
tee for  the  executors  of  the  mortgagee.  JSx  parte 
Pa^ne,  5  Law  J.  Rep.  (n.8.)  Ch.  259 ;  6  Shn.  645. 
[Otherwhe  decided  tineo  in  EtparteWhitton,  1  K.278.1 

A  mortgagee  in  fee  died  intestate,  as  to  his  real 
ettate,  before  the  mortgage  money  was  paid,  it  not 
being  known  who  was  his  heir: — Held,  that  his 
heir  was  to  be  regarded  as  a  trustee  within  the 
meaning  of  1  Will.  4,  c.  60,  s.  8,  as  explained  by  4  & 
5  Will.  5,  c.  28,  t.2.  Re  Stanley,  6  Law  J.  Rep.  (ir.s.) 
Ch.seit  7  Sim.  170. 

Where  the  Rurriying  trustee  is  out  of  the  jurisdic- 
tion, the  Court  has  power  to  appoint  new  trustees, 
under  section  22  of  the  act  1  Will.  4,  c.  60,  although 
there  is  In  the  deed  creating  the  trust  a  power  to 
appoint  new  trustees.  R§  Pauntleroy,  8  Law  J.  Rep. 
(]f.s.)Ch.867t  10  Sim.  252. 

The  «th  section  of  the  act,  1  Will.  4,  c.60,  applies 
to  a  case  in  which  the  executors  of  a  mortgagee  had, 
under  a  power  of  sale,  agreed  to  sell  the  mortgaged 

E remises,  and  require  a  oonyeyance  from  the  mfant 
air  of  the  mortgngee  to  the  purchaser.  Re  Kent, 
B  Law  J.  Rep.  (n  a.)  Ch.  169 ;  9  Sim.  501. 

The  assignee  of  the  life  interest  of  the  assignor  of 
the  dividends  of  stock  to  secure  the  payment  of  an 
annuity  granted  by  the  asAignor,  is  the  person  or  one 
^the  pertom  hen^inllv  entitled  to  such  diyidends, 
within  the  act,  1  Will.  4,  c.  60,  s.  11. 

The  (^ourt  cannot  direct  the  officer  of  the  Bank 
to  pay  the  dividends  on  stock  standing  in  the  name 
of  a  trustee  out  of  the  jurisdiction,  to  the  person  or 
pi^rsona  fVom  time  to  time  beneficially  entitled  to 
nurh  dividends  \  but  may  direct  funds  to  be  trans- 
fiTrrd  or  paid  by  the  officer  of  the  Bank,  to  a  new 
truN(0^,  appointed  in  the  place  of  the  trustee  out  of 
fhi*  Jurlsdiotion.  Re  King^  9  Law  J.  Rep.  (n.b.)  Ch. 
Ufi7. 

Tlirt  (!<Mirt,  under  the  statute  1  Will.  4,  c.  60,  s,  8, 
httn  Jiiriisdicliori  to  appoint  a  person  to  reconvey 
inor(^n{/f'd  prmniscR,  in  the  place  of  the  heir  of  the 
n^^lti^^^t^^^'t^^  It  not  hcin^;  known  who  is  such  heir. 
//*  Ihlilnma  ft  purtu  Jhrd,  9  Law  J.  Rep.  (n.b.)  Ch. 

A  ttuniuH^ru  was  rfftidentout  of  the  jurisdiction : 
fluid.  tUt  t\w  vnne  was  not  within  the  1  Will.  4, 

t  tut  i  iliii  ilk  n  Will.  4.  c.  23 ;  or  the  1  &  2  Vict 

p  mi     thPfn  V.  Ititldfn^  1  Hea.  207. 

'\  III  fitxi  Hior  of  thi«  mirvivor  of  three  trustees  de- 

I  \\ht  A  iu  jirovw  his  will;  -Held,  that  the  case  was 

•m»Mm  (Iiu  I  Will.  4,  c.  00.  Kx  parte  Hagger,  1  Bea. 

hu  tut  |iNtitrf«  of  lands,  or  an  exchange  of  lands 
0,\,^9k  H  num  of  money  forms  part  of  the  considera- 


tion by  way  of  equality  of  exchange,  docs  not  oome 
within  the  operation  of  1  WilL  4,  c  60,  so  as  to  enaUe 
an  infant  heir  to  convey.  Turner  v.  BdgtU,  6  Law  J. 
Rep.(N.s.)Ch.20I;  IK. 502. 

A  testatrix  directed  funds  to  betxansfened  in  die 
bank  books,  into  the  names  of  A  B  and  wife,  and 
their  children,  who  were  infants,  for  the  benefit  of 
A  B  and  wife,  for  life,  with  remainder  to  their  clul- 
dren.  This  was  done,  and  a  suit  being  institiited 
for  the  performamce  of  the  trusts : — Held,  that  the 
Court  had  no  jurisdiction,  under  the  1  WilL  4»  e.  60, 
to  order  the  ii^nts  to  transfer  the  fond  into  oooxt 
WatU  V.  ScHvent,  1  Bea.  223. 

On  a  petition  for  a  reference  to  the  Master  to  as- 
certain, under  the  Infant  Mortgagee  and  Trustee 
Acts  (1  Will.  4,  &  60,  &  1  &  2  Vict  c.  69,)  it  was  held, 
that  the  act  1  &  2  Vict  c.  69,  s.  3,  did  repeal  the 
former  acts  as  to  cases  not  within  the  expreas  pro- 
visions of  the  last  act  Re  Gaythome,  8  Law  J.  Rep. 
(M.S.)  Ch.  45;  s.  c.  Ae  WiUon's  Estate,  Ibid*  46;  8 
Sim.  392. 

Several  trustees  appointed  on  petition,  under  the 
act  I  WilL  4,  c.  60,  m  the  stead  of  a  sole  survivi^ 
lunatic  trustee. 

New  trustees  app<nnted,  under  the  act,  of  a  sum 
of  money  charged  by  will  upon  real  estates  in  the 
West  Indies,  and  another  aum  secured  by  a  bond. 
Re  Welch,  7  Law  J.  Rep.  (n.s.)  Ch.  169 ;  S  M.  &  Cr. 
292. 

Leaaehold,  as  well  as  freehold,  charity  estates  are 
within  the  23rd  section  of  1  WilL  4,  c.  60,  where  all  the 
trustees  are  dead ;  and  a  direction  will  be  made  under 
that  section  for  the  appointment  of  new  trustees; 
and  that  a  proper  person  be  appointed  to  convey  and 
assign  the  estates  accordingly.  Re  SL  AnthoUn  Tfmsl 
EttaUt,  7  Law  J.  Rep.  (n.8.)  Ch.  269. 

(5)  Practice  under. 

One  of  two  executors  appearing,  from  the  pro- 
ceedings in  the  cause,  to  be  a  trustee  within  the 
meaning  of  the  1  WilL  4,  c  60,  of  a  fund  standing  in 
the  testator's  name,  and  it  being  proved  by  affidavit 
that  he  was  living  out  of  the  jurisdiction,  the  Court, 
without  a  reference  to  the  Master,  made  an  order 
under  this  act  for  the  transfer  of  the  fund  hj  Us 
co-executor.  Parker  v.  Bumey,  1  Bea.  492. 

The  request  in  writing  mentioned  in  stat  1  WilL  4, 
c.  60,  8.  10,  means  a  private  request  by  die  party 
requiring  the  transfer  under  that  act;  therefisre, 
service  of  an  order  of  the  Court,  by  which  the  transfer 
was  directed  to  be  made,  does  not  amount  to  a  request 
in  writing  within  the  meaning  of  tlie  act  Madge  v. 
Rileif,  3  Y.  &  C.  425. 

Where  a  person  has  been  ordered  under  1 1  Geo.  4. 
8c  1  WilL  4,  c.  60,  s.  8,  to  convey  trust  property  in  the 
place  of  a  refdsing  trustee,  it  is  not  necessary  that  ha 
should  execute  a  jiew  deed,  reciting  the  order,  but  he 
may  execute  the  deed  tendered  to  the  trustee,  and  it 
ahould  be  expressed  in  the  attestation  clause,  that 
he  has  executed  it  in  the  place  of  the  trustee  in  pur- 
suance of  the  order.  Ex  parte  Foley,  8  Law  J.  Rep. 
(n.8.)  Ch.  56 ;  8  Sim.  395. 

The  powers  given  by  the  1  WilL  4,  c.  60,  do  not 
extend  to  property  in  a  foreign  counti^. 

The  order  of  reference  to  the  Master,  in  the  case 
of  a  trustee  being  lunatic,  as  well  as  the  order  ap- 
pointing a  person  to  convey  in  his  place,  must  be 
made  by  the  Lord  Chancellor. 
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The  Court  will  not,  under  the  act|  direct  the  exe- 
cution of  any  instrument,  the  effect  of  which  is  not 
to  transfer  the  legal  right  in  the  subject-matter. 

(hun-et  whether  any  covenants  or  provisions  be- 
yond the  mere  transfer  or  conveyance  of  the  trustee's 
interest,  can  be  introduced  in  a  deed  executed  under 
this  act  Price  v.  Dewhurst,  8  Law  J.  Rep.  (n.s.)  Ch. 
267  ;  8  Sim.  617. 

Upon  an  apptication,  under  the  1  Will.  4,  c.  60,  for 
the  transfer  of  a  sum  of  stock  standing  in  the  name 
of  a  lunatic  trustee,  the  Lord  Chancellor  refused  to 
adopt  the  facts  as  found  in  a  suit  in  the  Exchequer, 
and  directed  the  usual  reference.  Re  Prideaux,  7 
Law  J.  Rep.  (n.s.)  Ch.  82 ;  2  M.  &  Cr.  640. 

Where  an  infant  is  declared  by  the  Court  to  be  a 
trustee  within  the  meaning  of  the  act,  the  Court 
will,  at  the  same  time,  direct  a  conveyance  to  be  made, 
without  requiring  a  petition  to  be  presented.  MeUer 
or  Miller  v.  Knightt  5  Law  J.  Rep.  (n.s.)  Ch.  168 ; 
1  K.  129. 


.   TURNPIKE. 

Certain  returns  relative  to  turnpikes,  required  by 

2  &  3  Vict  c.  40 :  17  Law  J.  Stat  83. 

Tolls  for  over- weight  may  be  reduced.  2  &  3  Vict 
C.46;  17LawJ.Statl24. 

Provision  made  for  meetings  of  trustees,  by  3  &  4 
Vict  c.  39;  18  LawJ.  SUt  54. 

Where  ihe  value  of  several  interests  is  to  be  as- 
sessed by  the  jury  impanelled  under  the  3  Geo.  4, 
c  126,  s.  85,  (&e  Turnpike  Act,)  an  inquisition  find- 
ing one  gross  sum  only,  is  invalid. 

An  inquisition  having  been  taken,  and  the  jury 
having  returned  their  verdict, — Held,  that  it  was  not 
premature  to  remove  that  inquisition  by  certiorari 
before  the  trustees  had  made  any  order  upon  it 

Semble,  that  the  notice  required  to  be  given  to  the' 
parties  interested  previous  to  the  sununoning  of  the 
jury,  should  appear  in  the  inquisition. 

The  certiorari  to  remove  proceedings  under  the 

3  Geo.  4,  c.  126,  is  not  taken  away  by  the  4  Geo.  4, 
c.  95. 

A  defect  in  the  inquisition  cannot  be  remedied  by 
any  subsequent  proceeding.  Rex  v.  Norwich  and 
Watton  Road  Trustees,  6  Law  J.  Rep.  (n.s.)  K.B.  41 ; 
6Ad.&E.563;  1N.&P.32. 

A  local  act  for  making  a  new  turnpike  road  autho- 
thorized  the  trustees  to  take  or  pull  down  the  houses, 
buildings,  &c.,  described,  making  or  tendering  satis- 
faction to  the  owners  or  proprietors  thereof^  for  the 
same,  or  for  any  loss  or  damage  they  might  sustain 
thereby:— Held,  first,  (Coleridge,  J.,  dulntante,)ihtX 
a  lessee  for  years  was  an  owner  or  proprietor  within 
the  meaning  of  this  clause;  secondly,  that  the 
making  compensation  was  not  a  condition  precedent 
to  the  trustees'  right  to  take  the  houses.  Lister  v. 
Loblev,  6  Law  J.  Rep.  (n.s.)  K.B.  200;  7  Ad.  &  £. 
124. 

Section  43  of  the  General  Turnpike  Act,  4  Geo.  4, 
c.  95,  empowering  conmiissioners  of  turnpike  roads 
to  remove  their  clerks,  &c.,  must  be  taken  in  con- 
junction with  section  39,  which  requires  certain 
notices  to  be  given,  when  it  is  intended  to  revoke  any 
order  of  the  commissioners.  And,  therefore,  where 
conunissioners  had  discharged  a  clerk  by  a  resolu- 
tion made  without  such  notices,  a  mandamus  was 
granted  to  restore  him, —  although,  at  a  former 
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meeting  the  conunisaionera  had  ordered  proper 
notices  to  be  given  of  a  meeting  for  the  purpose  of 
such  discharge,  and  the  notice  had  not  been  given, 
nor  the  meeting  held,  owing  to  the  misconduct,  as 
was  alleged,  of  the  clerk  himself.  Rex  v.  Wrexham, 
Ruthin f  and  Denbigh  Turnpike  Roads  (Trustees),  6 
Ad.&£.581. 

A  project  having  been  formed  for  making  a  new 
line  of  road,  and  also  a  diversion  of  another  road,  in 
certain  parts  of  Staffordshire,  previous  to  an  appli- 
cation for  an  act  of  parliament,  the  following  docu- 
ment was  drawn : — •"  At  a  meeting  of  the  trustees  of 
the  Great  Chell  and  Shelton  road,  holden  this  day, 
it  appearing,  from  the  estimates  laid  before  it,  that 
to  efiect  the  objects  which  the  trustees  have  in  view, 
namely,  the  new  line  from  the  Albion  Inn  in  Shelton 
to  Lane  End,  and  the  diversion  from  Mr.  Radcliffe'a 
manufactory  to  Sneyd  Green,  an  expense  of  4,600/. 
wiU  be  involved,  including  the  land  which  will  be 
required;  it  was  proposed,  that  the  necessary  appli- 
cations be  made  without  delay,  in  order  to  raise 
funds  to  meet  the  expenses  referred  to;  and  the 
gentlemen  under-named  have  proposed  to  subscribe 
such  sums  for  the  purpose,  as  are  set  opposite  to 
their  respective  names,  and  which  it  is  proposed  to 
secure  the  repayment  of,  with  interest,  by  way  of 
mortgage  on  the  tolls."  To  this  document  the  de- 
fendant's name  was  added,  as  a  subscriber  for  50/. 
An  act  of  parliament  was  afterwards  obtained,  under 
which  part  of  the  work  was  completed.  Three  calls 
of  10/.  each  were  made  upon  the  subscribers,  and  a 
demand  was  proved  upon  the  defendant  for  each 
call,  when  he  promised  payment  By  3  Geo.  4,  (^  126, 
8.  82,  an  agreement  In  writing  is  necessary,  to  make 
a  party  liable  for  any  sum  they  may  have  subscribed 
towards  making  or  repairing  any  turnpike  road  or 
highway ;  and  in  the  schedule  to  the  act,  a  form  of 
such  agreement  is  given.  By  the  9  Gea  4,  c.  77, 
ss.  6  &  7,  part  of  section  82  of  the  former  act  is 
repealed.  In  an  action  of  debt  against  the  defendant, 
for  the  amoimt  of  the  three  calls, — Held,  first,  that 
that  part  of  section  82,  which  required  an  agreement 
in  writing,  was  not  repealed  by  the  subsequent 
statute,  but  that  such  agreement  was  still  necessary; 
secondly,  that  the  document  above  set  out  was  not 
an  agreement,  but  only  a  proposal,  upon  which  the 
defendant  was  not  liable  for  calls ;  and  thirdly,  that 
as  this  was  not  an  agreement,  no  promise  by  the 
defendant  to  pay  the  calls,  could  have  any  operation 
upon  it  Meigh  v.  CUnton,  9  Law  J.  Rep.  (n.s.)  Q.B. 
92;  llAd.&£.418;  3P.&D.211. 


UNLAWFUL  COMBINATION. 

Where  a  society,  in  consequence  of  administering 
to  its  members  an  unlawful  oath,  is  an  unlawfiU 
confederacy  under  the  statutes  37  Geo.  3,  c.  123 ; 
39  Geo.  3,  c.  79;  52  Geo.  3,  c.  104 ;  and  57  Geo.  3, 
c.  19,  a  person  charged  with  embezzlement  as  clerk 
and  servant  to  such  society,  cannot  be  convicted. 
Reginay.  Hunt,  8  C.  &  P.  642.  [Bosanquet  and  Cole- 
ridge] 


USE. 

On  the  construction  of  shifting  clauses  in  a  will, 
the  words  **  younger  son  or  daughter,"  were  con- 
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•trued  distributively,  vis.  a  son  younger  tlian  a  son, 
or  a  daughter  younger  than  a  daughter,  that  the 
estates  were  intended  to  shift  only  from  sons  to  sons, 
and  from  daughters  to  daughters.  Searitbriek  t. 
Eecleston,5C.&F.S9S. 


USE  AND  OCCUPATION. 

[See  CoNTBACT,  SeeUon  v.  Booths  p.  151 — Landlord 

AND  Tenant.] 

(A)  Whebb  maintainable. 

(B)  Vbnub. 

(C)  Plbadinob  and  Eyidbnce. 


(A)   WhEXLE  IIAINTAINABLB. 

Evidence  of  a  written  agreement  for  a  tenancy  to 
commence  at  a  future  day,  is  not  sufficient  to  sus- 
tain  an  action  for  use  and  occupation  subsequent 
to  that  day,  but  some  proof  of  taking  possession  of 
the  premises  or  of  occupation  must  be  given.  Docter 
V,  Stanley,  9  Law  J.  Rep.  (n.s.)  C.P.  199. 

The  representatives  of  a  lessee  for  a  term  of  years 
offered  to  surrender  their  term,  which  the  lessor 
refused  to  accept,  and  they  underlet  the  premises. 
At  the  expiration  of  the  term,  their  tenant  held  the 
possession  against  their  will,  and  the  lessor  could 
not  enter.  They  distrained  upon  the  tenant  during 
such  holding  over,  and  recovered  an  arrear  of  rent : 
before  the  next  quarter-day  he  quitted,  and  they 
tendered  the  possession  to  the  lessor,  who  refused 
to  acpept  it : — Held,  that  they  were  liable  in  use 
and  occupation  for  the  period  so  held  over  by  their 
tenant,  but  not  for  a  year's  rent.  Ibbs  v.  Richardson, 
8  Law  J.  Rep.  (n.8.)  aB.  126 ;  9  Ad.  &  £.  849 ;  1 
P.&D.618. 

A  agreed  with  B  to  take  a  lease  of  B's  iron  ore  at 
N  for  forty  years,  at  a  certain  rent,  engaging  to  work 
the  several  veins  of  ironstone,  limestone,  &c.  in 
certain  stipulated  proportions;  and  B  agreed  to 
grant  such  lease : — Held,  that  by  this  agreement  B 
took,  not  a  mere  licence,  but  a  right  constituting  an 
hereditament  within  stat  1 1  Geo.  2,  c.  19,  s.  14,  in 
respect  of  which  A  might  sue  him  for  use  and  occu- 
pation. Jones  V.  Reynolds,  4  Ad.  &  £.  805 ;  6  N.  &  M. 
441. 

In  an  action  for  use  and  occupation,  it  is  not  a 
ground  for  a  nonsuit  that  the  plaintiff  does  not  pro- 
duce a  written  agreement  imder  which  the  premises 
are  held,  if  the  evidence  given  by  the  plaintiff  in 
support  of  his  case,  does  not  disclose  the  existence 
of  such  an  agreement  Fry  v.  Chapman,  5  DowL  P.C. 
265. 

A,  himself  a  leaseholder  of  a  house,  entered  into 
an  agreement  with  B  to  grant  him  an  under-lease  of 
the  house  for  twenty  years  and  a  fraction,  firom  Mid- 
summer 1836.  B  entered  into  possession  and  paid 
rent  to  A,  and  underlet  a  portion  of  the  house  to  C, 
ftrnn  Michaelmas  1836,  and  received  from  C  the 
first  quarter's  rent,  due  at  Christmas  1836.  On  the 
Uth  of  January  1837,  B  wishing  to  part  with  his 
interest  before  Uie  execution  of  the  lease,  wrote  to  A 
requesting  him  to  insert  the  name  of  D  instead  of 
his.  D  a  few  days  after  sent  to  A  a  written  consent  to 
become  his  tenant,  on  the  same  terms  as  B  had  agreed 
to  \  and  in  consequence,  the  lease  was  on  the  loth  of 
March  1837,  granted  by  A  to  D,  instead  of  to  B. 


D  brought  an  action  for  use  and  occupation  against 
C,  to  whom  B  had  underlet  a  part  of  the  house,  and 
claimed  the  quarter's  rent  due  at  Lady-day  1837: 
— Held,  that  he  was  entitled  to  recover.  Grten  t. 
London  Cemetery  Company,  9  C.  &  P.  6.  [Denmsn] 

A  party  actually  occupied  premises  which  had 
been  let  to  him  under  a  written  agreement ;  and  in 
the  course  of  his  tenancy  a  nuisance  occurred,  which 
put  an  end  to  the  comfortable  occupation  of  the 

E remises.  This  nuisance  was  not  remedied  by  the 
mdlord,  and  the  tenant  quitted  as  soon  as  he  could 
obtain  other  premises : — Held,  that  he  was  not  liable 
to  rent  for  the  period  between  the  time  of  the  occor- 
rence  of  the  nuisance  and  that  at  which  he  quitted 
the  premises.  Cowtev.Goodwtn,  9C.&P.378.  [Den- 
man] 

(B)  Venue. 

Semhle — that  debt  for  use  and  occupation,  upon  s 
parol  demise  by  the  assignee  of  the  reversion  againit 
the  lessee,  is  not  a  local  action.  Mortimer  v.  /Vwdy, 
7  Law  J.  Rep.  (n.s.)  Exch.  174 ;  3  M.  &  W.  602. 

(C)  Plsadinos  Aim  EriDBircs. 

Under  the  plea  of  non  assumpsit  in  an  action  for 
use  and  occupation,  the  defendant  may  g^ve  in  eri- 
dence  a  notice  from  a  mortgagee  to  pay  the  rent  to 
him,  and  thereby  discharge  himself  from  rent  which 
becomes  due  subsequent  to  such  notice.  But  pay- 
ment to  the  mortgagee  of  rent  due  before  the  notice, 
must  be  specially  pleaded.  WaddiU»e  t.  Bantett,  I 
Law  J.  Rep.  (N.8.TC.P.  145;  2  Bing.  N.C.538;  2 
Sc.  763 ;  4  Dowl.  P.C.  847. 

Where  a  tenant  by  a  written  agreement  has  agreed 
to  take  premises  from  a  future  day,  it  is  not  enough 
In  an  action  for  use  and  occupation  to  put  in  me 
agreement,  but  evidence  must  also  be  given  of  sook 
'occupation  under  it  WooUeyy.  Wailing,  7  C.  &  P. 
610.  [Patteson] 

If  a  down  be  let  by  an  instrument  not  under  seal, 
for  the  purpose  of  digging  copper  ore,  an  action  for 
use  and  occupation  may  be  maintained,  if  the  de- 
fendant has  ever  taken  possession ;  and,  if  he  has 
once  taken  possession,  he  is  liable  to  all  subsequent 
rent  until  the  determination  of  the  tenancy,  whether 
he  has  continued  to  work  the  minerals  or  not;  hot 
if  the  defendant  merely  caused  holes  to  be  dug  on 
the  down,  and  had  them  filled  up  immediately,  with 
a  view  merely  to  ascertain  what  sort  of  a  bargain  he 
was  about  to  make  or  had  made,  that  would  not  be 
a  taking  of  possession. 

In  an  action  for  use  and  occupation,  a  judgment 
in  a  former  action  for  use  and  occupation  between 
the  same  parties,  given  in  favour  of  the  plaintiH^  is 
evidence  of  the  defendant's  having  occupied,  but  is 
not  conclusive,  and  the  jury  ought  to  take  into  their 
consideration  all  the  circumstances  under  which  that 
judgment  was  obtained.  Jones  v.  Reynolds,  7  C.  &  P. 
335.  [Coleridge] 

In  an  action  for  use  and  occupation,  the  only  evi- 
dence to  shew  that  the  plaintiff  was  landlord  of  the 
premises  was,  that  he  went  to  the  defendant,  who 
was  the  tenant,  and  said  that  he  had  bought  the 
premises,  whereupon  the  tenant  wished  him  joy  of 
the  purchase;  and  that  on  the  plaintiff  sending  to 
demand  rent,  the  tenant  refused  to  pay,  because  he 
had  had  notice  to  quit,  and  an  action  brought  against 
him,  but  said  he  would  give  up  the  premises  to  die 
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plaintiff  at  the  expiration  of  the  notice : — Held,  that 
this  was  evidence  to  go  to  the  jury ;  but  the  Judge 
intimated,  that  it  would  be  dangerous  to  acton  such 
alight  evidence,  and  that  if  the  plaintiff  had  the  le^psl 
title  to  the  property,  he  ought  to  shew  it  Steplmm 
V.  Xymr,  8  C.  &  P.  389.  [Gumey] 

To  constitute  a  defence  to  an  action  for  use  and 
occupation  of  a  house  taken  bv  the  defendant  under 
a  written  agreement  at  a  stipulated  sum  per  annum, 
it  is  not  enough  to  shew  that  the  defendant  was  a 
lunatic,  and  that  the  house  was  unnecessary  for  her; 
but  it  must  be  also  shewn  that  the  plaintiff  knew 
this  and  took  advantage  of  the  defendant's  situation, 
and  if  that  be  shewn,  the  jury  should  find  for  the 
defendant;  and  they  cannot  on  these  facts  find  a 
verdict  for  the  plaintiff  for  any  smaller  sum  than 
that  specified  in  the  agreement  Dane  v.  Kirkwall 
(Fiseauntes*),  8  C.  &  P.  679.  [Patteaon] 


USURY. 


Certain  biUa  of  exchange  and  promissory  notes 
exempted  from  the  operation  of  the  laws  relating  to 
usury  by  1  Vict  c.  80 ;  15  Law  J.  Stat  157. 

That  act  extended  and  amended  by  2  &  3  Vict 
c37;  17LawJ.Stat69. 

^  Where  an  association  raised  fimds  by  contribu- 
tion,  portions  of  which  were  to  be  advanced  to  the 
members  upon  certain  conditions,  viz.  that  the 
portions  were  to  be  set  up  to  auction,  and  advanced 
to  the  highest  bidder,  who,  in  addition  to  the  sum 
bid,  was  also  to  pay  52.  per  cent  interest : — Held,  that 
advance  was  a  partnership  transaction,  not  a  loan  of 
money ;  consequently,  that  a  promissory  note  given 
by  the  defendant,  as  the  highest  bidder,  for  the  sum 
advanced,  with  interest,  was  not  tainted  with  usury. 
Silver  v.'  Bametf  9  Law  J.  Rep.  (n.s.)  C.P.  118 ;  6 
Bing.  N.C.  180 ;  8  Sc.  300. 

The  58  Geo.  3,  c.  93,  only  applies  to  protect  bills 
given  on  usurious  contracts,  which  come  into  the 
hands  of  bond  fidt  holders,  upon  discount,  or  where 
the  consideration  passes  at  the  time  of  the  transfer, 
and  does  not  protect  a  holder  who  receives  them  to 
secure  an  existing  debt 

The  3  3r  4  Will  4,  c.  98,  s.  7,  protecto  bills  given 
on  usurious  considerations,  which  are  made  payable 
MS  demand,  FaUamee  v.  Siddell,  7  Law  J.  Rep.  (n.s.) 
aB.30;  6Ad.&£.932;  2N.&P.78. 

In  an  action  by  the  indorsee  against  the  acceptor 
of  a  bill  of  exchange  payable  three  months  after 
date,  given  for  a  debt  due  on  an  account  stated, 
usury  cannot  be  pleaded  since  the  statutes  8  &  4 
Will.  4,  c  94,  and  7  WiU.  4.  &  1  Vict  c.  80.  King 
v.  Braddou,  8  Law  Rep.  (h.b)  Q.B.  280 ;  10  Ad.  & 
£.675;  2P.&D.546. 

The  stetutes  3  &  4  Will  4,  c.  98,  s.  7,  and  1  Vict 
c.  80,  contemplate  only  the  case  of  interest  taken 
upon  or  secured  by  a  bill  of  exchange  or  promissory 
note,  as  the  real  and  bond  JUU  ground  of  the  debt, 
and  do  not  extend  to  the  case  of  a  bill  of  exchange 
or  promissory  note,  given  in  addition  to  a  security 
of  another  nature,  not  protected  by  tiie  statute. 

Therefore,  where  the  loan  was  agreed  upon,  and 
entered  into  between  the  parties  as  a  loan  upon  the 
security  of  the  deposit  of  tne  lease  of  the  defendant's 
house,  and  the  security  of  a  promissory  note  and 
warrant  of  attorney  was  added  to  the  security  of  the 


deposit  for  the  purpose  of  legalising  the  demand  of 
interest  beyond  6L  per  cent : — Held,  that  as  the 
loan  was  not  made  upon  the  security  of  the  pro- 
missory note,  the  transaction  was  not  protected  i 
that  the  debt  was  invalid,  and  the  warrant  of  attorney 
given  to  secure  such  debt  was  invalid  also.  Ber- 
nngtm  v.  CoUie,  8  Law  J.  Rep.  (n.b.)  C.P.  175 ;  5 
Bing.  N.C.  832  ;  7Sc.302. 

An  agreement  was  made  between  A  and  B,  that 
A  should  lend  B  a  sum  of  2002.,  at  It.  in  the  pound 
per  month,  and  that  it  should  be  a  continuing  loan 
for  so  long  time  as  the  parties  should  please ;  and  it 
was  agreed  that,  to  evade  the  usury  laws,  promissory 
notes  should  be  g^ven  at  one  month  after  date,  and 
renewed  at  interest  of  Is.  in  the  pound  per  month. 
In  pursuance  of  this  agreement,  A  lent  B  201.,  for 
which  B  gave  A  12.,  and  made  his  promissory  note 
for  20/.,  payable  one  month  after  date  to  H,  as  an 
agent  and  trustee  for  A : — Held,  in  an  action  on  the 
note  by  H  against  B,  that  since  the  statute  1  Vict 
c  80,  these  £scts  did  not  amount  to  a  defence,  and 
that  the  promissory  note  was  not  void  on  the  ground 
of  usury.  Holt  v.  Myer  or  Mitrt,  8  Law  J.  Rep.  (m.8.  ) 
Exch.  233 ;  5  M.  8c  W.  168. 

A,  wishing  to  borrow  a  sum  of  money,  applied  to 
B,  a  solicitor,  who  agreed  to  lend  on  the  deposit  of 
deeds  as  a  collaterid  security  upon  bills  at  three 
months,  at  the  rate  of  10^  per  cent  Interest,  with 
an  understanding  that  the  bills  should  be  renewed 
every  three  months  for  a  period  of  eighteen  months. 
It  appeared  that  the  bills  were  occasionally  overdue 
between  the  periods  of  their  being  renewed;  and 
that  interest  at  10)2.  per  cent  was  calculated  and 
paid  upon  the  bills  for  such  period : — Held,  not  to 
be  usurious,  but  to  be  protected  by  the  statute  3  8c  4 
Will.  4,  c.  98,  s.  7.  Ex  parte  Terrewest  re  Poynter, 
9  Law  J.  Rep.  (n.8.)  Ch.  6 ;  M.  &  Ch.  351 ;  4  Bea. 
144:  overruling  s.  c  M.  &  Ch.  146 ;  8  Law  J.  Rep. 
(n.b.)  Bankr.  46 ;  3  Dea.  590. 

Qtuere — whether  an  agreement  by  an  English 
firm  to  pay  a  French  firm  6L  per  cent  on  balances 
in  the  hands  of  the  English  firm  is  usurious. 

On  an  issue,  a  verdict  was  found,  that  it  was 
usurious.  Ex  parte  OtUUebert  re  Trye,  7  Law  J.  Rep. 
(n.b.)  Bankr.  25;  2  Dea.  509;  3M.&A.465. 


VACCINATION. 
[See  tiie  3  &  4  Vict  c  29 ;  18  Law  J.  Stat  36.] 


VAGRANT. 

The  acts  for  punishing  idle  and  disorderly  persons 
and  rogues  and  vagabonds  amended  by  1  &  2  Vict 
C.88;  16  Law  J.  Stat  57. 


VARIANCE. 
[See  Ahxndment — Plbading — Practice.] 

Chanter  v.  Leeee,  8  Law  J.  Rep.  (N.a.)  Exch.  58 ;  4 
M.&W.  295;  afiirmedinerror,9LawJ.Rep.  (n.b.) 
Exch.327;  5M.&W.698.  See  this  case  <nKe,  page 
149. 

Where  the  plea  stated  a  covenant  in  an  agreement 
to  be  to  demise  the  whole  of  the  land  descnbed,  and 
the  agreement  itself  contained  a  covenant  to  demise 
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Ae  BMMMfcs  mIj  »  dbey  ihMld  be 
fanit  vpoB  the  faai:—Hcld,  *  Cttd 
Held  alM^  thst  *  pica,  wtatinf  ta 


Pt^rwU  ▼. 


SlLftK. 


If 


who 


cvBtanun^  a  faeeac«  to  erect  a  wall,  being  dknt 
abowt  tbe  mjiftlainiiiyrfit.  AUimtdrr  ▼.  Amkb,  8 
Law  J.  BcfL  (x^j  C.P.  »:  4  Kn;.  N.C.  799;  % 
Sc«ll. 

Keeping  tbe  dfedaiatiaB  tOi  jvt  befbee  tbe  ezpi* 
ntioo  of  tme  to  pleads — Held,  bo  vanrcr  of  a 


T.  £faon,  3 
Bisg.  N.C.  882 ;  5  Sc  149. 

A  Tariaace  beCveca  a  debntioa  and  the  proceu 
is  an  imgnlaiity,  in  iiaptct  of  whieh  an  ^vpliea- 
tian  sboold  be  Mirfg  in  vacatiaB  pranptly  to  a 
Jndgeat  dumben^ 

If  sock  an  application  be  made,  and  the  Jndge 
lefiise  to  interfere^  a  plea  under  proteit  daring  raca- 
tkm  is  not  such  a  wairer  as  will  present  tfie  de- 
lendant  fioin  appealing  to  tbe  Cooit.  Twy  t. 
SUwrms,  6  DowL  P.C.  275. 


VENDOR  AND  PURCHASER. 

[See  Contract — Lease — Specuic  Pee- 

FOEMANCS.] 


(A) 
(B) 
(C) 


(I^) 


(E) 


Lien  of  Yendob. 

COHTBACTS  AKD  COHDITIOKS  OF  SaLS. 

Title. 

(•)  IngtnermL 

(b)  Bvidtneerf: 

PURCHASEE. 

(a)  Right*  tmd  FnUetum  tf. 
h\  Lialriliiw  oad  Duties, 

(c)  Paywtent  tf  Pmrckate-wtoiieff  mto  CaurL 

(d)  Cmimpanet  la 
Sale. 

(a)  CfReverriom*. 

(b)  Under  the  Omrt  rf  Ckmuenf. 

(c)  Under  AcU  rf  ParUamenU 
Id)  Where  void  or  eet  aside. 
Option  to  purchase. 
Interest  on  Purchase >monbt. 
Actions. 

Costs. 


(A)  Lien  op  Vendor. 

A  vendor  of  some  mines,  who  by  express  agree- 
nirnt  had  a  lien  for  his  unpaid  purchase-money, 
flled  a  bill  to  enforee  that  Hen,  and  to  recover  from 
the  purchasers  the  value  of  the  minerals  they  had 
got,  and  by  getting  which  they  had  made  the  pre- 
niives  an  inadequate  security :  a  demurrer  for  want 
of  D(iuity  was  overruled.  Jttwood  v.  5*11111^  8  Law 
J.  Hup.  (n.8.)  Ch.  145 ;  9  Ibid.  132. 

A  vendor  in  lieu  of  the  price  of  8,000A  agreed 
to  aofopt  an  annuity  of  lOOi  a  year  for  the  joint 
lives  of  her  intended  husband  and  herself,  in  case 
the  purchoMF  should  so  long  live,  the  purchaser 
ttigaging  that  his  personal  representatives  should, 
within  three  months  after  his  decease,  in  certain 
events,  but  not  in  all  evenU,  pay  a  further  sum  of 
4,000/.  This  Is  not  a  security,  but  a  substitution 
fm  the  price,  and  the  lien  of  the  vendor  on  the 


thattke 
eoftlK 
partofitwitfaont  die  knowledge  of  the 
or  the  eesim  qme  inst^  he  baa  no  ficn  on  tbe 
fer  tbe  part  ao  leCained.    White  v. 
40L 

Vendors  of  an  estate  olitainwl  a 
perfonnanee,  and  -a  dectamlaan  that  if  tbe 
were  not  paid  by  a  certain  day,  thecstate  sfaonU  be 
sold,  the  proceeds  paid  to  the  pkrintiflh,  and  tbe 
parefaaser  be  personally  liable  ftr  die  AtlkJemy. 
Tbe  pnrebaser  died  inaolvcBt  belbie  the  day  fixed 
for  pajrment,  and  a  cvedilovs'  snit  having  been  in- 
stituted, tbe  vendois  filed  a  bill  of  reviver  and  sm^ 
plement  to  have  the  benefit  ef  the  oeditavar  snit, 
and  then  petitioned  to  be  at  liberty  to  pnrve  ^ 
whole  amount  of  the  parehase-moBiey  aa  cjeditins 
by  decree,  and  to  be  dedaied  to  havie  a  lien  npon 
the  estate  for  deficiency.  An  order  was  made  npon 
that  petition,  that  the  estate  should  be  sold  inme- 
diateiy,  reserving  the  qnestioo  oi  the  amonnt  of 
proof: — Held,  on  further  directions^  that  die  vcndocs 
were  only  entitled  to  prove  for  the  deficiency,  being 
bound  by  the  terms  of  the  decree  in  the  onc^bu 
snit 

Qtuere — if  not  so  bound,  vdiedier  thej  would  be 
entitled  to  prove  the  whole  amonnt  iZeawv.  Tomg, 
9  Law  J.  Rep.  (v.e.)  Ex.  £q.  41 ;  3  T.  &  C.  199. 

(B)  Contracts  and  Conditions  of  Sale. 

At  a  sale  by  auction  of  an  undivided  moiety  of 
some  building  ground,  the  biddings  were  made  at 
so  much  per  square  yard : — Held,  that  the  amoant 
oflitred  per  square  yard,  multiplied  by  the  whole 
number  of  square  yards,  was  to  be  paid  for  the 
moiety ;  and  that  the  biddings  were  not  to'  be  con- 
sidered as  made  for  the  entirety  of  the  property,  and 
half  the  amount  only  to  be  paid  for  the  nunety. 
Chamberlain  v.  Lee,  8  Law  J.  Rep.  (n.8.)  Cb.  266. 

Leasehold  premises  were  sold  by  ancdon,  de- 
scribed as  ao  eligible  investment,  well  secured,  and 
with  a  reversionary  interest  By  the  provisions  of 
a  public  and  local  act  for  the  building  of  a  market, 
the  premises  were  liable  to  be  taken  for  the  market 
at  any  time.  No  notice  was  given  of  this  liability 
in  the  particulara  of  sale,  and  there  was  no  exprea 
warranty  of  title.  The  jury  found  that,  in  point  of 
fact,  the  vendee  had  no  notice  of  this  liability : — 
Held,  first,  that  the  plaintiff  was  not  justified  in 
describing  this  contract  as  a  warranty  of  a  dear 
titie,  free  from  all  charges,  incumbrances,  and  lia- 
bilities; but,  secondly,  that  the  purehaser  was 
entitied  to  rescind  the  contract,  when  he  discovered 
that  the  premises  were  subject  to  be  taken  under  the 
Market  Act  Ballard  v.  JVay^  5  Law  J.  Rep.  (n.s.) 
Exeh.207;  1M.&W.520;  1T.&G.85L 

The  bought  and  sold  notes  for  the  purchase  (^ 
palm  oil  differed  in  these  respects : — the  fonner  wss 
for  '*  100  tons  of  oil,  at  31^  10«.  per  ton,  to  be  taken 
from  the  quay  at  landing  weights,  with  customaiy 
allowances,  to  be  deUvered  from  the  Speedy  or 
Charlotte,  expected  to  arrive  about  November  or 
December  next ;  and  should  the  said  vessels  be  kst, 
this  contract  to  be  void ;" — tbe  latter  omitted  the 
mention  of  the  weights  and  allowances,  and  was 
"  ex  S^dy  and  CharlotU  to  arrive."      Evidence 
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of  mercantile  usage  wa$  reoeived  to  eonttnie  the 
notes ;  and,  according  to  that  evidence,  there  was  no 
material  variance: — Held,  that  the  evidence  was 
properly  received,  and  the  contract  was  valid.  BoU 
V.  Rmfjur,  6  Law  J.  Rep.  (11.8.)  Exch.  172 ;  1  M.  & 
W.84d;  1T.&6.820. 

B  and  J,  who  were  hrokers  at  Liverpool,  were 
employed  bv  merchants  in  London  to  sell  a  cargo 
of  goods  which  had  arrived  at  the  former  port 
They  had  all  the  indieia  of  the  owne^ip  of  the 
goods,  and  sold  one  parcel  to  the  defendant,  which 
diey  invoiced  in  their  own  names.  They  subse- 
quently sold  him  another  parcel,  and  then  made 
out  a  bought  and  sold  note  in  the  names  of  their 
principals.  After  the  second  sale,  he  accepted  a 
bill  of  exchange  for  B  &  J,  not  specifically  on 
account  of  the  first  purchase.  It  appeared  that  B  &  J 
sometimes  sold  on  their  own  account,  and  sometimes 
as  brokers,  and  that  their  principals  were  in- 
debted to  them  in  respect  of  advances  on  these 
goods.  The  defendant  paid  the  London  merchants 
for  the  second  parcel,  but  claimed  to  set  off  the  bill 
against  the  price  of  the  first  The  jury  found,  that 
the  defendant  had  notice  that  the  goods  belonged  to 
another  person,  but  believed  that  B  &  J  had  au- 
thority to  sell  them  on  their  own  account,  and  was 
not  bound,  using  the  ordinary  precaution  of  mer- 
ohants,  to  make  Airther  inouiry  when  he  accepted 
the  bill,  and  they  retumea  a  verdict  for  the  de- 
fendant The  Court  refused  to  disturb  that  verdict 
Warner  v.  M*Kay,  5  Law  J.  Rep.  (k.8.)  Exch.  276; 
1M.&W.591;  1T.&G.965. 

In  an  action  to  recover  the  deposit  money  paid  by 
the  vendee  upon  the  non-fulfilment  of  a  written 
agreement  for  the  purchase  of  a  public-house, 
whereby  the  defendant  agreed  to  give  the  plaintiff 
possession  on  or  before  a  certain  day: — ^Held,  that 
the  agreement  was  not  invalidated  in  consequence 
of  the  vendor  having,  at  the  time  of  the  agreement, 
no  licence  to  assign  from  the  ground  landlord,  as, 
by  the  condition  of  his  lease,  he  was  bound  to  have, 
as  the  licence  could  not  be  made  out  until  it  was 
known  in  whose  name  it  should  be  filled  up. 
Neither  was  it  an  objection  to  the  agreement,  that 
the  defendant  had  not  registered  the  assignment  of 
the  premises  in  question  to  him,  nor  various  other 
assignments,  previous  to  his  own,  inasmuch  as  the 
objection  could  be  cured  at  any  time  before  the 
completion  of  the  purchase,  as  there  was  no  sub- 
sequent purchaser  who  had  registered  the  assign- 
ment to  himself.  Stowell  v.  Rohituoiit  6  Law  J.  I^p. 
(K.8.)C.P.d26,'  8Bing.N.C.928i  6Sc.l96. 

Au  agreement  between  J  L,  a  ship-builder,  the 
plaintiff  and  other  parties,  set  forth  the  particulars 
of  the  build  and  description  of  a  new  ship,  one- 
third  built,  in  the  yard  of  J  L,  specifying  the  di- 
mensions and  materials  of  the  vessel,  and  that  it 
was  to  be  completed,  fitted  out,  and  launched  by  a 
given  time  for  a  certain  sum,  the  plaintiff  and  the 
other  parties  engaging  to  take  shares  <'in  the  before- 
mentioned  vessel,  as  set  opposite  to  their  names," 
and  also  for  payment  by  bills,  cash,  and  materials. 
J  L  having  become  a  bankrupt  before  the  vessel 
was  completed : — Held,  that  the  plaintiff  could  not 
maintain  trover  against  J  L's  assignees,  as  the 
agreement  did  not  amount  to  a  sale  of  the  vessel  in 
its  then  present  state,  but  was  an  entire  contract  to 
purchase  when  finished, — ^until  which  time,  no  pro- 


perty passed  to  the  purchaser.  Lmdkr  v.  Bttr- 
Unsw,  6  Law  J.  Rep.  (n.8.)  Exch.  160 ;  2  M.  &  W. 
602. 

L  &  Co.  brokers  at  Liverpool,  sold  hemp  by 
auction  at  their  rooms,  and  gave  an  invoice,  de- 
scribing the  goods  "as  bought  of  L  &  Co.,"  and 
received  part  of  the  price,  but  failed  to  deliver  the 
goods.  An  action  being  brought  against  them  by 
the  purchaser  for  the  non-delivery,  and  for  money 
had  and  received : — Held,  that  L  &  Co.  had  made 
themselves  responsible  as  sellers,  by  the  invoice; 
and  could  not  defend  themselves  by  evidence  tend- 
ing to  shew  that  they  sold  as  agents,  and  had  in- 
timated that  fact  before  and  at  the  time  of  the  sale, 
and  that,  the  principals  being  indebted  to  L  &  Co., 
the  invoice  had  been  made  out  in  their  names,  ac- 
cording to  a  custom  of  brokers  in  LUfefpoolf  to 
secure  the  passing  of  the  purchase-money  through 
their  hands.  Jonet  v.  Littledale,  6  Law  J.  Rep.  (n.s.) 
K.B.  169 ;  6  Ad.  &  E.  486  ;  1  N.  &  P.  677. 

Certain  premises  were  sold  under  a  contract,  by 
which,  in  consideration  of  8002.,  paid  by  way  of 
deposit,  and  in  part  of  the  consideration  of  6,6001 
agreed  upon  for  the  price,  they  were  to  be  sold,  and 
possession  was  to  be  given  on  a  certain  day.  It 
was  stipulated  that  1,000/.  should  be  paid  as  liqui- 
dated damages,  in  case  of  the  non-performance  of 
the  contract  On  the  appointed  day,  possession 
not  being  given  up,  the  purchaser  reftised  to  com- 
plete his  contract,  and  brought  an  action  for  mon^ 
nad  and  received,  to  recover  his  deposit,  but  fiuled, 
as  the  vendor  was  not  shewn  to  have  refiised  to 
complete  the  sale.  The  vendor,  after  the  com- 
mencement of  that  action,  sold  the  premises  to 
another: — Held,  that  the  purohaser  was  then  en- 
titled to  maintain  an  action  for  money  had  and 
received,  to  recover  his  deposit,  and  that  a  plea  of 
judgment  recovered  for  the  defendant  was  not  sus- 
tainable, as,  though,  the  deposit  was  the  subject  of 
each  action,  the  cause  of  action  was  different  Pal- 
mer V.  Temple f  8  Law  J.  Rep.  (ir.8.)  Q.B.  179 ;  9  Ad. 
&E.508;  1P.&D.379. 

As  to  what  special  conditions  a  mortgagee  selling 
under  a  power  of  sale  may  make,  see  Hobton  v.  BeUf 
8  Law  J.  Rep.  (n.&)  Ch.  241 ;  2  Bea.  17. 

The  conditions  of  sale  represented  that  a  certain 
deed,  under  which  an  interest  was  claimed  in  the 
estate,  was  a  forgery,  and  that  the  vendor  had  made 
his  afiidavit  to  tluit  effect,  and  that  therefore,  the  pur- 
chaser should  not  take  any  objection  to  the  title  by 
reason  of  that  deed.  The  purchaser  afterwards 
reftised  to  complete  the  purchase,  brought  an  ac- 
tion for  his  deposit  and  obtained  a  verdict,  the  jury 
declaring  the  deed  to  be  genuine.  A  court  of  law 
having  afterwards  held  tluit  the  purchaser  was  pre- 
cluded from  rescinding  the  contract,  on  the  ground 
that  the  statement  of  the  plaintiff  turned  out  to  be 
untrue,  the  vendor,  in  case  he  could  make  a  good 
title  in  other  respects,  was  held  entitled  to  a  decree 
for  the  specific  performance  of  the  contract  with 
costs.     CaUett  v.  CwraU,  3  Y.  &  C.  418. 

By  conditions  of  sale,  it  was  stipulated  that  the 
vendor  of  an  estate  which  was  sold  in  lots  should 
deliver  an  abstract  of  the  title  to  the  purchasers, 
and  deduce  a  good  title ;  but  that  as  to  a  part  of  the 
estate,  acquired  under  an  ineloeure  act,  he  should  not 
be  bound  to  shew  any  title  thereto  prior  to  the 
award ;  and  it  was  further  stipulated  that  the  vendor 
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tbe  tunc  ibr  the 
9La«J.Bep.(xjL) 


3  Duf.  LavJ.^M;  6 

«  eZXK  VOlciL  S  3B2C  JedttfO^ 

is  jorasittnaiit  '^  -nar  .mrtT  in  ccfcp^etiiLg  hit  tkic^ 
me  «ciiier  iUK  <i  r^oc  » 
piecim  :&«f«<nd  Ti'iim  ^. 

A  pttR  Aftwr  aM  Y  ««acncc  lor  SB  indcnuuty,  which 
libe  Ciiart  viZI  decree ;  ooc  ui  the  absence  of  any 
a^:rc«fz!tfnc»  Kbe  Coazt  has  mc  power  to  ovder  an  ia- 
«i«riuL:rr  to  be  grren  hj  the  TCBdor  to  the  purchaMT, 
vh«e«  ^  »nnner  ia  aaabie  to  make  a  mffidcnt  title 
W  part  «t' the  sabjeet  of  the  coatnct.  Afftetif.Aak* 
iMmiLawJ.  Rep.v3^>Ch.71;  lH.ftCr.105. 

A  pMchiiet  t»  compelUhfo  lo  take  a  title  de- 
«A  the  uTaliaiiT  of  a  Tolvatary  MttlcmeiiL 
«VM;  ^  Law  J.  iUpL  CSA)  Ch.  169;  1 M.  ft 
Ct.  17. 

Vpott  the  death  of  ooe  of  two  portacn  inteatate, 
the  petwtoal  ivpre«iitetiT«t  of  the  deeeaeed  partner 
^[VKd  lo  sell  hia  moiecy  of  the  real  property  of  the 
paitner^ip  to  the  nuriring  partner,  and  at  the 
same  time  stipulated  that  they  would  Aimish  him, 
at  their  own  expenae,  with  an  aoetract  of  their  title 
to  that  moietT; — Hdd,  that  they  were  bound  to 
t\inii$h  the  vsual  abstract  of  title,  and  not  merely 
the  iettets  of  administration  under  which  they  acted 
in  ivUtion  to  the  intestate's  personal  estate.  Mwru 
v«  kti^*^.  t  W  ft  C  1«». 


In  l^J;!^  A«  a  trader,  conveyed  hia  estatea  and 
eeruin  monies  due  to  him,  which  were  aubotantialW 
the  whtUe  of  his  piopcity,  to  trustees  in  trust,  to  aell, 
C^iv  ami  pay  his  creditors.  In  IS^  the  trustees 
»^4d  >MkH  of  the  esutes  to  B:  and  A  joined  with  the 
tr\i»iee«  in  the  convevance  to  B.  In  1858,  B  sold 
the  purt^hsM^  premises  to  D,  who  ol^ected  to  the 
titUs^w  the  i;n»uad  that  the  coneeTanceof  1828  was 
an  act  va  h*M>kr\ipicy.  No  oiwimission,  however,  had 
\vim\\  aK«"^*<  A :-  Held,  that  the  conveyance  to  B 
wa»  pv\>teet«Hi  by  the  86th  section  of  the  Bankrupt 
Acts  (•Vi*'wAV  (fUtri\  v.  IMmtm^  7  Sim.  121. 

Where  the  vendor  has  executed  a  deed,  which 
%\\\^hi  »•  mvH,Mhly,"  by  extrinsic  circumstances,  be 
an  act  of  hauKiniplcv.  it  *iU  not  be  held  an  objection 
l>»  the  tuU\  unless  the  >wirty  objecting  shews  some 
**  Otvent  pr\tbahilit>  "  that  it  will  be  an  act  of  bank- 

The  fx|MY*Mvvna  of  5^ir  J,  Leach,  in  Hortlepy. 

V\m\  e\ce|»tuuw  tt>  the  Master's  report  of  a  good 
IUU\  \W\sl  tlM^l »  ve\MU«f,  tenant  in  tail,  can  make  a 
lloi4  tuUs  >fctiho*M  riiKi  barring  the  entail  under  the 


Sft4WilL^CL74;  hut  the 

to  retain  the  purchase^money  till  the  i«»ltiM«t  q£ 

the  conveyance. 

The  inrohnent  under  the  S  ft  4  WilL  4,  c  74,  h» 
relation  to  the  date  of  the  deed,  except  as  fTcepted 
by  the  74th  section  of  that  Act  Cattei  v.  Cmml,  9 
Law  J.  Bep.  (h.b.)  Ex.  £4|.57 ;  4  Y.  ft  C.  228. 

If  a  vendor  intends  to  deprive  a  purchaser  of  the 
right  to  the  production  of  any  evidraoe  necessary  te 
verify  the  title,  beyond  what  the  title  deeds  in  his 
own  custody  will  supply,  he  is  bound  to  make  that 
intention  previously  known  to  the  porchaaer  in  dev 
and  explicit  tenns.  Stmtkbgr.  HmU,  2  M.  ft  Ce.  207. 

A  party  contracted  for  the  purchase  of  the  benefit 
of  an  agreement  for  the  lease  of  a  public-house,  and 
also  of  the  stock  and  good  will.  He  entered  into 
possession  before  the  leaae  had  been  granted,  paid 
part  of  the  purchaae-money,  and  mortgaged  his 
interests: — Held,  that  after  this  mode  of  deling,  ha 
was  not  entitled  to  call  for  the  production  of  the 
Icaaor's  title,  or  for  evidence  that  the  lease 
in  cQoJwmity  with  the  power  under  which  it 
granted.  i^oydM  v.  Af£2, 1  Bea.  837. 

All  objectiona  to  a  title  were  to  be  taken  widiin 
twenty-one  days  from  the  ddiveiy  of  the  ahatiac^ 
or  be  deemed  waived,  and  time  was  in  that  rcepeet 
to  be  considered  of  Uie  essence  of  the  cootract: — 
Held,  that  the  twenty-one  days  did  not  hqpn  to  run 
until  a  peiliect  abatract  bad  been  delivered.  BUsia 
V.  BeU,  8  Law  J.  Ben.  (N4k)  Ch.  241 ;  2  Bea.  17. 

Where  title-deeds  are  in  the  hands  of  persons 
residing  in  difierent  parts  of  the  coimtry,  the  vcndar 
must  bear  the  expense  of  the  purchaser  sending  a 
clerk  to  compare  the  abatract  with  the  title-deeds. 
Biightt  V.  Wjftme,  8  Sim.  85. 

Where  a  strip  of  land  lies  between  the  highway 
and  the  a4joining  incloaurea,  the  legal  preeumptioB 
is  that  the  soil  b^ongs  to  the  owner  of  tne  ac^oiniqg 
old  indosure.  Soomu  v.  MorreU,  1  Bea.  251. 

Where  a  party  sells  goods  to  A,  and  makea  out 
an  invoice  to  bun,  and  directa  a  warehouseman  to 
tranafer  them  to  him,  which  he  doea,  the  vendor 
cannot  afterwards  set  up  the  title  of  B  as  a  joint 
purchaser  with  A ;  and  evidence  of  B's  title  is  not 
admissible  in  an  action  ui  trover  against  the  vendor, 
though  there  be  a  plea  alleging  £e  joint  propeitf 
of  A  and  B,  and  issue  thereon.  Kieram  v.  Samdan, 
6  Law  J.  Rep.  (n.8.)  ILB.  145 ;  6  Ad.  ft  £.  515 ;  1 
N.  ft  P.  625. 

Land  was  devised  to  T  C,  after  the  death  of  his 
mother,  and  to  his  issue  in  tail,  subject  to  a  payment 
of  2t  per  aimum  to  bis  sister,  M  C.    During  the 
life  of  the  mother,  T  C  duly  assigned  his  own  lift 
estate  to  M  C  and  R  W,  upon  trust,  to  receive  the 
rents  and  apply  them  to  keep  the  tenements  in 
repair,  to  pay  to  M  C  her  annuity  of  2Z.,  snd  to  psy 
the  residue  to  T  C.    After  the  mother's  death,  (& 
W  being  dead)  M  C  received  the  rents  for  a  sboit 
tiipe,  since  which  they  had  been  received  by  T  C. 
In  February  1836,  T  C  advertised  the  estate  for 
sale,  and  it  was  purchased  under  the  following  con- 
dition of  sale :  **  That  the  premises  were  to  be  sold, 
subject  to  a  yearly  rent  of  2/.,  payable  during  the 
life  of  M  C,  and  which  said  M  C  had  given  notice^ 
that  in  consequence  of  a  certain  alleged  indoitorab 
bearing  date  August  19,  1817,  whereby  she  alleges 
that  T  C  conveyed  all  his  right  and  interest  in  the 
premises  unto  R  W  (now  deceased)  and  the  said 
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M  C,  for  the  tenn  of  hin  the  said  T  C'b  life,  upon 
certain  trusts  in  the  alleged  indentnre  contidned, 
and  that  no  conveyance  of  the  premises  conld  be 
made  without  the  concurrence  of  her,  the  said  M  C, 
and  who  thereby  declared  she  should  refuse  to  exe- 
cute any  such  conveyance,  the  said  T  C  declared| 
that  the  said  alleged  indenture  is  a  fabrication,  and 
has  made  a  solemn  affidavit  that  he  never  executed 
any  such  indenture,  and  that  such  indenture,  as  far 
as  concerns  any  supposed  signature  or  mark  of  him, 
the  said  T  C,  is  a  forgery ;  and  the  opinion  of  Sir 
J  C,  his  Majesty's  Attorney  General,  and  Mr.  K, 
haye  been  taken,  as  to  the  necessity  of  M  C's  con- 
curring in  the  sale,  and  were  in  fayour  of  T  C's 
being  able,  by  virtue  of  the  Act  for  abolishing  fines 
and  recoveries,  to  make  a  good  title  to  the  premises, 
vrithout  the  sanction  and  coneurrenoe  of  the  said 
M  C.  And  the  yendor  is  also  prepared  to  prove, 
that  on  the  trial  of  an  action  of  replevin,  of  S  v.  the 
said  M  C,  the  presiding  Judge  expressed  himself 
fkyourably  to  the  right  of  the  said  T  C  to  conyey 
without  the  concurrence  of  M  C.  The  purchaser, 
therefore,  shall  not  make  any  objection  on  account  of 
the  said  alleged  indenture,  nor  be  entitled  to  call 
for  the  concurrence  of  M  C ;  but  if  the  purchaser 
shall  think  fit,  in  order  to  indemnify  him  against  all 
actions,  suits,  or  other  proceedings,  claims,  and  de- 
numds  by  the  said  M  C,  a  portion  of  the  purchase- 
money,  not  exceeding  200{.,  may  remain  as  a  charge 
by  way  of  mortgage  on  the  premises,  at  interest, 
after  the  rate  of  ^  per  cent ;  and  that  such  charge, 
at  the  option  of  the  purchaser,  shall  remain  on  such 
security  during  the  life  of  the  said  M  C,  and  for  a 
period  not  exceeding  twelve  months  after  her  de- 
cease." 

In  an  action  of  assumpsit,  for  money  had  and  re- 
eeiyed,  brought  by  the  purchaser  against  T  C,  to 
recover  the  sum  paid  as  a  deposit,  on  the  trial  of 
which  the  jury  found,  that  the  deed  of  the  19th  of 
Anffust  1837,  was  the  deed  of  the  defendant:  — 
Held,  that  the  action  waa  not  maintainable  as  upon 
a  rescinded  contract,  eyen  if  the  representation  that 
the  deed  was  a  forgery  amounted  to  a  warranty,  for 
the  breach  of  which  an  action  would  lie. 

Held  also,  that  under  the  conditions  of  sale,  the 
purchaser  was  precluded  from  insisting  upon  any 
species  of  objection  to  the  title  which  might  arise 
out  of  the  alleged  deed.  CwrraUy.  Cattell,  8  Law  J. 
Rep.  (N.8.)  Exch.  225  ;  4  M.  &  W.  784. 

(b)  Emdence  qf, 

A  mortgagee  had  a  power  of  sale,  in  case  of  default 
being  made  in  payment  of  mottgag^-money : — Held, 
that  the  unsupported  solemn  declaration  under 
5  &  6  Will  4,  c  62,  of  the  mortgagee  alone  of  a 
de&uU  having  been  made,  was  not  sufficient  evi- 
dence of  the  fact  as  between  vendor  and  purchaser. 

The  certificate  of  a  stock-broker  of  a  fund  stand- 
ing in  the  Bank,  held  insufficient  evidence  of  that 
fact  as  between  vendor  and  purchaser.  The  pur- 
chaser was  also  held  entitled  to  evidence  as  to  the 
time  of  the  death  of  the  trustees,  and  to  an  ex- 
planation of  the  transaction  between  the  mortgagor 
and  mortgagee.  Hobton  v.  BbU^  and  Glifnn  v.  Bell,  8 
Law  J.  Rep.  (n.s.)  Ch.  241 ;  2  Bea.  17. 

A  good  title  may  be  made  to  an  estate,  although 
the  origin  cannot  be  shewn  by  any  deed  or  will ;  but 
it  must  be  shewn  that  there  has  been  such  a  long 


anintMTupted  possession,  ei^oyment,  and  dealing 
with  the  property,  as  affords  a  reasonable  presump- 
tion that  there  is  an  absolute  title  in  fee  simple^ 
CottreUv.  WtUkvUy  1  Bea.  861. 

(D)    PUBCHASER. 

(a)  Bight*  <md  ProUcihn  qf. 

Pnrchasers  protected  against  judgments.  Crown 
debts,  lis  pendens,  and  fiats  in  bankruptcy  in  certain 
cases,  by  2  Vict  c.  11 ;  17  Law  J.  Stat.  11. 

A  person  purchasing  an  annuity  granted  out  of  an 
annmty  cha^^  on  an  estate  which  was  the  subject 
of  litigation  at  the  time  of  the  purchase,  held  to  be 
a  purchaser  for  a  valuable  consideration  vrithout 
notice,  as  the  original  annuity  was  not  sought  to  be 
impeached  in  the  suit  Houlditch  v.  Wallace,  5  C.  & 
F.  629. 

Where  a  covenant  for  title  is  in  gross,  and  doee 
not  pass  upon  a  conveyance  to  the  purchaser,  it  is 
competent  for  the  original  covenantee  to  maintain 
an  action  on  a  breach  of  the  covenant,  for  the  benefit 
of  those  who  purchased  from  him,  and  that,  notwith- 
standing such  original  covenantee  is  not  damnified. 

Semble — that,  in  case  of  breach  of  covenant,  the 
Court  will  compel  such  covenantee  to  lend  his  name 
to  the  purchaser,  in  order  to  enable  him  to  bring  an 
action  on  the  covenant 

Whether  covenants  for  title  run  with  copyhold 
lands,  qtiare.  Riddett  y.  Riddell,  6  Law  J.  Rep.  (K.8.) 
Ch.102:  7  Sim.  529. 

By  conditions  of  sale,  the  purchase-money  was 
to  be  paid  in  May,  and  if  not  paid,  from  any  cause 
whatever,  interest  was  to  be  paid  till  the  purchase 
was  completed,  and  the  purchaser  to  be  let  into  pos- 
session firam  the  quarter-day  next  preceding  the  day 
of  payment  Payment  was  made  in  December : — ^ 
Held,  that  the  purchaser  paying  interest  firum  May 
was  entitled  to  the  rents  f^om  the  25th  of  March. 
Nicholson  v.  Nicholsw,  6  Law  J.  Rep.  (n.8.>  Ch.  51. 

If  a  bill  l^  a  purchaser  for  specific  performance 
be  dismissed,  the  Court  cannot  order  the  deposit  to 
be  returned ;  but  seeus  if  the  bill  be  filed  by  the 
yendor.  Jfflett  v.  Ashton,  5  Law  J.  Rep.  (n.s.)  Ch.  71. 

Semble — that  a  purchase  for  a  valuable  consi- 
deration without  notice,  is  available  as  a  defence 
against  a  plaintiff  who  relies  on  a  legal  title.  Payne 
y.  Compton,  2  Y.  &  C.  457. 

The  rule  relieving  a  purchaser  from  seeing  to  the 
application  of  his  purchase-money,  where  there  is  a 
general  charge  of  debts  and  legacies,  has  reference 
to  the  state  of  tilings  at  the  death  of  the  testator ; 
and  if  the  debts  are  afterwards  paid,  leaving  the 
legacies  charged,  that  circumstance  cannot  alter  the 
rule.  Eland  v.  Eland,  8  Law  J.  Rep.  (n.8.)  Ch.  289 ; 
4  M.  &  Cr.  420. 

The  rule  that  a  purchaser  for  yaluable  consi- 
deration without  notice,  is  protected  by  the  legal 
estate,  extends  not  only  to  cases  where  his  title  is 
impeached  by  reason  of  some  secret  act  done  by  the 
yendor,  or  those  under  whom  he  claims,  but  to  cases 
also  where  his  title  is  impeached  by  reason  of  the 
falsehood  of  a  fact  of  title  asserted  by  the  yendor,  or 
those  under  whom  he  claims,  provided  such  asserted 
title  is  clothed  with  possession,  and  the  falsehood  of 
the  alleged  fact  could  not  have  been  discovered  by 
reasonable  diligence.  Jonesv.  Powks,  3  M.  &  K.  581. 

A  renewable  lease  of  tithes  was  devised,  in  1752, 
to  A,  on  condition  to  discharge  a  certain  farm  from 
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tithes,  payable  to  the  owner  or  occupier  of  such 
tithes.  After  various  renewals,  the  lease  was  sold  to 
a  purchaser,  who  renewed  in  1817.  No  tithes  were 
collected  from  the  farm  between  1752  and  1817  : — 
Held,  that  the  purchaser  could  not  sustain  a  bill  for 
tithes  as  to  that  farm,  as  the  non-receipt  of  tithes, 
and  certain  recitals  in  the  conveyance  to  him, 
amounted  to  notice  of  the  terms  of  the  wilL  Webb 
V.  Lmgmr,  6  Law  J.  Rep.  (n.8.)  Ex.  £q.  49 ;  2  Y.  &  C. 

247. 

The  Court  will  not  compel  a  vendor  to  give  an 
indenmi^,  unless  vendor  and  purchaser  have  con- 
tracted for  it  J^Utt  V.  A§hiim,  5  Law  J.  Rep.  (n.s.) 
Ch.71s  lM.&Cr.l05. 

(6)  LiabiUtiesimd  Duties, 

A  testator  devised  his  estates  charged  with  debts 
and  legacies.  The  devisee  mortgaged  the  estate  to 
A,  subject  expressly  to  the  legacies.  A,  having 
called  in  his  money,  and  the  devisee  requiring  a  fur- 
ther advance,  they  joined  in  mortgaging  the  es- 
tate to  B,  but  not  expressly  subject  to  the  legaciesi 
and  B  was  informed  falsely  by  the  devisee,  that  all 
the  legacies  had  been  paid  :— Held,  that  B  took  the 
esUte  subject  to  the  legacies.     Rogen  v.  Rogers,  6 

Sim.  364. 

Where  a  tesUtor  charges  his  real  esUte  with  his 
debts  generally,  a  purchaser  of  the  estate  is  not 
bound  to  see  to  the  application  of  the  purchase- 
money. 

A  testator  **  first  directed  all  his  just  debts  to  be 
paid."  Ho  devised  to  A  and  B  an  advowsoo,  in 
trust,  to  present  his  younger  son  C,  when  vacant, 
audi  subject  tliereto,  in  trust  for  sale,  and  to  pay  the 
money  "  equally  between  his  (tesUtor's)  daughters 
who  Bhoulu  be  then  single,"  and  he  appointed  A,  C, 
and  K  executors.  The  personal  estate  being  insuf- 
lloletit  to  nsy  debts,  A  and  B  contracted  to  sell  the 
advowsuti  before  any  vacancy  had  occurred,  and  C 
and  IC  ounuurred  In  the  sale,  but  were  not  parties  to 
the  eotitrsrt :  Held,  in  a  suit  for  specific  perform- 
aiiee  by  the  executors  and  trustees  against  the  pur- 
eh«*er.  flrtit,  that  the  executors  and  trustees  might 
JolnNiieo  iilsintlflsi  secondly,  that  they  could  make 
a  tffiiid  lllle  to  a  purchaser,  without  a  suit  being  in- 
slUuled  t4)  ascertain  a  deficiency  and  the  necessity 
Iff  Ni'llhitf  the  advowson ;  thirdly,  that  the  purchaser 
WMH  not  bound  to  inquire  whether  there  was  sufficient 
lit  her  proiifirtv  which  ousht  to  be  first  applied  in 
psyiitent  of  aebts;  and  fourthly,  that  he  was  not 
11111111(1  to  see  to  the  application  of  the  nurchase- 
iniiney,  Mhaw  v.  Borrer,  0  Law  J.  Rep.  (n.8.)  Ch.  864; 

I  K .  nnu. 

Where  there  is  s  general  charge  for  the  payment 
of  fli'hlM,  a  tmr(«hAi«cr  is  not,  generally  speaking, 
hiMiiid  Ui  »ee  til  the  application  of  the  purchase- 
wnm»f,  flhnlhross  v.  /;<xofi,  7  Law  J.  Rep.  (n.s.)  Ch. 
( MO      mml  V.  Eland,  H  Ibid.  289  j  4  M.  &  Cr.  420. 

The  eqiiKahle  amiignee  of  a  lease  is  liable  in 
M\\i\\i  Ui  ihileftinify  hU  assignor  (the lessor)  in  re- 
nyH  ( (if  hreiM'hes  of  covenant  in  the  lease,  occurring 
ftM^r  (he  ei|tiilNhle  aNNignment.  Closes.  WUberforce, 
H  \,nm  J.  lUp.  (M.S.)  (Jh.  101 ;  1  Bea.  112. 

(/')  t'ftymfinf  qf  Pur  chats -money  into  Court. 

A  put!  hn*t  r,  under  the  circumstances,  was  allowed 
h*  iiHf  hU  )»Mr«'h«i»e- money  into  court,  and  to  be  let 
luUt  <he  |ii»Me«»liin  and  rscelpt  of  the  rente  and  pro- 


fits, without  prejudice  to  any  objections  to  tlK  title. 
MarfeU  v.  Rudge,  2  Y.  &  C.  666. 

A  motion  by  vendor  that  a  puxehaaer  who  had 
taken  possession  should  pay  the  purchase-money 
into  court,  refused ;  the  agreement  admitted  by  the 
answer  differing  from  that  stated  by  the  bilL  Biamu 
V.  Glastonbury  Nmoigation  Company,  C.P.C.  42. 

*  (d)  Conveyance  to. 

A  defendant,  who  is  an  incumbrancer  on  an  estate 
sold  under  the  decree  of  the  Court,  and  who  has  con- 
curred in  settling  conditions  of  sale,  describing  sudi 
estate  as  being  to  be  sold  free  firom  incumbrsnecs, 
will  be  ordered  to  concur  in  carrsring  the  sale  into 
effect,  and  to  execute  the  conveyance  of  the  estate  to 
the  purchaser,  free  from  his  incumbrance.  TomBn 
V.  Harold,  9  Law  J.  Rep.  (n.s.)  Ch.  1 19. 

In  a  suit  for  specific  performance  of  a  contract,  in 
which  it  was  agreed  that  the  purchaser  ahould  be 
entitled  to  the  rents,  on  a  day  named,  or  from  soch 
time  as  the  purchase  should  be  completed ;  tiie  con- 
veyance was  directed  to  be  dated  on  the  day  on 
which  a  good  title  was  first  shewn.  Totonoemd  v. 
Clutmpemoume,  3  Y.  &  C.  605. 

(£)  Salb. 

(a)  Of  Reversions. 

Under  a  contract  for  the  purchase  of  a  reversion- 
ary interest,  expectant  on  the  falling  of  lives,  for  a 
price  to  be  paid  at  a  fixed  day,  with  a  further  sum 
for  any  increased  value,  by  the  dropping  of  lives^ 
notwidiBtanding  a  long  delay  in  the  completion  ef 
the  purchase,  Sxe  vendor  was  held  not  to  be  entitled 
in  respect  of  any  increased  value  by  the  wearing  of 
the  lives.  Chaa^femowne  v.  Brooke,  4  C.  &  F.  SSB ; 
9  Bli.N.8. 199. 

A  was  entitled,  for  the  joint  lives  of  himself  and 
his  father,  to  a  rent-charge  of  500L,  charged  on  an 
estate  of  which  his  father  was  tenant  for  life»  wiUi 
remainder  to  himself  in  fee.  A  having  agreed  to  sell 
to  B  a  perpetual  rent-charge  of  500L  issuing  out  of 
the  estate,  assigned  to  B  the  rent-chaige  to  which  he 
was  entitled,  and  conveyed  his  reversion  in  fee  ts 
trustees,  in  trust,  to  secure  to  B  a  rent-charge  ef 
6001,  a  year,  to  commence  on  the  termination  of  the 
prior  rent-charge : — Held,  that  the  tranaaction  was 
not  to  be  considered  as  a  sale  of  an  interest  in  rever- 
sion, as  A,  when  he  made  the  agreement,  had  it  in 
his  power  to  secure  to  B  a  perpetual  rent-charge  ef 
5002.  in  possession.     Wardle  v.  Carter,  7  Sim.  490. 

(b)   Under  the  Court  4^  Chancery. 

The  particulars  of  a  sale  by  auction,  described 
Lot  13  as  first-rate  building  ground,  subject  to  the 
same  righte  of  way  and  paassge,  and  other  rights 
and  easemente  over  the  same,  as  are  now  enjoyed 
under  the  existing  leases  of  the  Crescent  houses. 
The  description  of  Lot  12  stated,  that  the  purchasers 
of  the  lot  would  be  entitled  to  a  right  of  cairisge 
and  foot  way,  thirteen  feet  wide,  over  Lot  13,  on  the 
northern  boundary  thereof,  as  shewn  upon  the  pisn; 
and  it  also  contained  certain  reservations  similar  to 
those  in  Lot  7,  which  were  set  out  in  the  deacrip- 
tion  of  that  lot,  and  were  said  to  be  shewn  on  the 
plan.  It  was  also  told  where  the  lease  of  Lot  7  was 
to  be  found,  and  it  was  said  that  it  would  be  pro- 
duced at  the  sale.  The  particulars  of  the  other  lots 
stated  the  reservation  as  in  Lot  7,  and  as  shewn  in 
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thd  plan.  The  plaintiff  became  the  purchaser  b^  a 
single  contract  of  Lots  12  and  13,  and  upon  finding 
that  the  inhabitants  of  the  other  houses  of  the  Cres^ 
cent  had  a  right  of  way  not  delineated  upon  the  plan, 
with  the  privilege,  amongst  others,  of  carrying  dung, 
compost,  &&,  to  their  gardens,  he  abandoned  the 
contract  altogether,  and  required  the  return  of  his 
deposit,  &c. : — Held,  that  in  consequence  of  the 
constant  reference  to  the  plan  of  the  premises,  (fur- 
nished, it  was  to  be  presumed,  for  the  purpose  of 
affording  all  necessary  information,)  it  was  not  ne- 
cessary for  the  purchaser  to  investigate  the  cove- 
nants in  the  lease  of  Lot  7,  under  which  tne  right  of 
way  in  question  was  given,  although  it  was  stated  in 
the  description  where  such  lease  was  to  be  found, 
and  that  it  was  to  be  produced  at  the  sale.  Also, 
that  the  misdescription  vitiated  the  sale  of  Lot  18, 
and  that  it  had  the  same  e^ct  as  to  Lot  12,  inas- 
much as  the  sale  of  belli  was  treated  as  one  contract, 
and  to  be  paid  for  as  such ;  consequently,  that  the 
plaintiff  had  a  right  to  rescind  his  contract  alto- 
gether, although  the  particulars  contained  a  condi- 
tion of  sale,  that  if  any  mistake  were  made  iu  the 
description  of  the  premises,  or  any  other  error  what- 
ever should  appear  in  the  particulars  of  the  present 
sale,  such  mistake  or  error  should  not  annul  the 
sale,  but  a  compensation  or  equivalent  should  bo 
given  or  taken  as  the  case  might  require.  Dykes  v. 
Blake,  7  Law  J.  Rep.  (n.s.)  C.P.  282  ;  4  Bing.  N.C. 
463;  6  Sc.  820. 

Where  part  of  an  estate  had  been  sold  in  four 
lots,  at  sinns  amounting  together  to  710/.,  the  bid- 
dings were  ordered  to  be  opened,  and  the  lots  resold 
in  one  lot,  an  advance  being  offbred  of  160/1  on  the 
whole  amount  of  710/.  Wards  v.  Cookct  7  Law  J. 
Rep.  (n.s.)  Ch.  150 ;  9  Sim.  87. 

A  morteagee  purchased  part  of  the  mortgaged 
estate.  His  principal  and  interest,  calculated  up  to 
the  24th  of  March,  exceeded  the  purchase-money. 
He  was  let  into  possession  firom  the  preceding 
Christmas.     Bates  v<  Btmnor,  7  Sim.  427. 

Biddings  were  opened  at  the  instance  of  a  party  to 
the  cause,  who  had  had  liberty  given  to  bid  at  thefor- 
mer  sale,  and  who  was  aware  of  the  amount  of  the 
reserved  bidding,  on  an  advance  of  150/.  on  1,650/. 
Logan  V.  Dowbimorif  7  Law  J.  Rep.  (n.s.)  Ch.  130. 

(c)   Under  Acts  qf  Parliament. 

A  railway  company  having,  under  the  powers  in 
their  act,  paid  the  purchase-money  of  a  piece  of 
land  into  court,  in  consequence  of  some  objection  to 
the  title,  the  party  in  possession,  whom  the  act 
directed  to  be  deemed  the  owner  until  the  contrary 
was  shewn,  obtained  the  money  out  of  court  on  his 
own  affidavit  of  title.  Ex  parte  Grawge,  t»  re  Great 
Western  Railway,  8  Y.  &  C.  62. 

Semble — ^that  where  money  is  paid  into  court  under 
the  usual  provision  in  a  railway  act,  as  to  the  pur- 
chase-money for  lands  held  by  disputed  titles,  the 
respective  interests  of  the  parties  claiming  title  to 
the  money  so  paid  into  court  may  be  adjusted  on  a 
petition  presented  in  the  matter  of  the  act  Ex  parte 
Issauchand,  3  Y.  &  C.  721. 

Under  a  railway  act,  it  was  enacted,  that  the 
monies  paid  into  court  by  the  company  for  lands 
purchased  by  them,  should,  by  order,  made  upon  the 
petition  of  the  party  interested,  be  invested  in  the 
purchase  of  odier  lands,  to  be  settled  to  the  like 
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uses  as  those  to  which'  the  lands  to  be  purchased 
stood  settled,  and  in  the  meantime  should,  by  au 
order  similarly  obtained,  be  invested  in  the  funds ; 
and  it  was  further  enacted,  that  the  Court  might 
order  the  expenses  of  such  purchases,  and  of  die 
investment  of  the  purchase-money  in  land  "or 
other  disposition  of  the  same,"  to  be  paid  by  the 
company: — Held,  that  the  company  were  liable  to 
pay  the  expenses  of  the  interim  investment  of  the 
money  in  the  funds.  Ex  parte  Onslow,  5  Law  J.  Rep. 
(N.s.)  Ex.  £q.  85 ;  1  Y  &  C.  553. 

(</)  Where  void  or  set  aside. 

Biddings  were  ordered  to  be  opened  on  an  advance 
of  80/.  on  775/.     Connell  v.  Hardie,  3  Y.  &  C.  677. 

A  purchase  of  an  annuity  by  a  party  standing  in 
a  fiduciary  character  was  set  aside. 

By  an  act  of  parliament,  a  rector  was  authorized 
with  the  assent  of  his  bishop  for  the  purpose  of  re- 
building the  rectory-house,  to  raise  a  sum  of  2,000/L 
byway  of  annuity  mr  one  or  more  life  or  lives,  upon 
the  rectory.  Thcbishop  was  the  patron  of  the  rec- 
tory, and  the  several  proceedings  connected  witli  the 
raising  and  application  of  the  money  were  directed 
to  be  taken  with  the  approbation  of  the  bishop.  The 
rector  finding  difiicul^  in  raising  the  money,  the 
bishop  lent  the  money,  and  took  the  grant  of  the 
annuity  in  the  name  of  a  trustee.  The  money  was 
lent  on  the  most  reasonable  terms  that  could  begot: 
— Held,  on  a  bill  being  filed  by  the  succeeding 
rector,  against  the  assignee  of  the  annuity,  and  the 
personal  representatives  of  the  trustee,  that  the 
grant  of  the  annuity  was  void,  and  the  deed  con- 
taining such  grant  was  directed  to  be  delivered  up 
to  be  cancelled.  Greenlaw  v.  King,  9  Law  J.  Rep. 
(n.s.)  Ch.  377.  [Affirmed.] 

A  person  having  been  induced,  by  false  repre- 
sentations made  by  the  directors  of  a  joint-stock 
company  of  its  prosperity,  and  by  the  declaration 
of  large  dividends,  when  its  affairs  were  in  a 
state  of  embarrassment,  to  purchase  some  shares 
from  one  of  the  directors,  the  purchase  was  set  aside. 
Siainbank  y.  Femley^  8  Law  J.  Rep.  (n.s.)  Ch.  142 ; 
9  Sim.  556. 

Where  lands  had  been  purchased  under  a  decree 
in  a  creditors'  suit,  the  Court,  on  the  application  of 
a  creditor,  who  had  for  four  years  acquiesced  in  the 
purchase,  and  who  was  not  supported  in  his  objec- 
tions by  the  other  creditors,  refused  to  set  aside  the 
purchase  on  the  ground  of  misdescription  of  the 
land  in  the  particulars  of  sale. 

Misdescription  of  the  quantity  of  land  in  regard 
to  the  acres  being  statute  acres  or  customary,  is  not 
matter  of  compensation,  but  a  ground  for  setting 
aside  the  sale.  Price  v.  North,  7  Law  J.  Rep.  (n.s.) 
Ex.Eq.9;  2Y.&C.620. 

Goods  were  sent  to  a  broker  for  sale ;  he  sells,  ac- 
cording to  sold  note,  ostensibly  to  A  B,  but  secretly, 
and  according  to  bought  note,  to  A  B  and  self;  A  B 
becomes  insdvent  and  the  broker  bankrupt,  and,  at 
the  time  of  bankruptcy,  the  goods  remain  in  his  pos- 
session:— Held,  that  the  contract  was  void,  and  that 
the  owner  might  reclaim  the  goods  specifically.  Ex 
parte  Hulh  re  Pemberton,  M.  &  Ch.  667 ;  4  Dea.  294. 

(F)  Option  to  purchase. 

Testator  devised  a  house  to  trustees  upon  trust, 
to  permit  his  son,  at  any  time  within  three  months 

4L 


yUUOK  A3D  fUlCTAm. 


I*  user 

^cti^mcH    uvo  UM  Bank  ^ 
tnr  •jufl«e»>.  cmzniir  jpfiiy 

^>tt)etH  :v  't:ftvtt  Tttia  't  to  th» 

fcU'iK   M.:k    *i£x.  H^.  A 

mav  Se  c«kk>i  up*m  ti»  ©•»  miemt  on  tbe  _ 
ttixiue>.  III  r««|K<vc  yti  ihat  UMreaaed  Tahaey  frooi  tke 
UhM  i^Jkm  h«  b«HMMSMtt  by  law  endtied  to  x«ccrretk< 
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vviNUlv  ii^KvU  vkiih  C  w  •\ivuU  tW  term  iw  pay- 
uivia  of  ihv  K.ilt-  vvvuN  lUK^rvtit.  Th*  iniwert  fc*- 
i^AikH^  <UWi%»na\W  ilk  A»rv<wf  la  sittch  »  way,  that  A,  by 
Ihv  v»iiK^*^*^  rtK»vviucul,  had  a  right  to  anaml  the 
vHM4U.i^  i  i  bui  Kc  Kaii  uo  *ttch  njjht,  under  the  varied 
*»K>ivuivu(}  A  iw-t»»tert,*d  »»  Jor  a  fcrfrltwre.  The 
i\mu.  on  ibc  A(>|Uicatkou  otC,  appointed  a  leceiTir 

(H)  Action*. 
Ill  an  aolU«i  aj?«ui«t  the  deftndant  to  recover 
artiMHMv*  ftM'  "<»•  P*>"»K  *»  *■*  ••^^^  pnichawd  at 
HU  MU  lioiv  a  pU^.  *lU;Ki»g  »]»**  it  was  a  condiUon 
ill  Ihw  »hIo  thHt  a  woitty  of  the  Excise  duty,  or 
m.«m»  r«lis  isrwUtnl  >>>  •h*  ^^^^  P^ P^'^i^^^^jJ** 
iMtv  i«**^^'  »«*»  piiiviiled.  should  be  paid  by  thepnr- 
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toOiswIioB.  Amcmt.  C^6lOTJ.Bcn.(BA) 

EzcIlSI;  SlL&W.244k 

In  an  actioa  to  reeover  the  dcpoait  made  npsn  a 
pmchaae,  the  defendant  b  codtled  te  be  ftiniiihid 
with  n  pazticnlar  of  the  objectkna,  aiiaing  from 
maMers  of  fiict,  to  the  ahatnet  of  tide  ddiTcrcd  la 
the  plaintiff  Sobert$  y.  Bmpkmd$,  7  Law  /.  E^ 
(SA.) Exch.  182 ;  31i.ftW.M8. 

Althongh  no  parol  evidence  can  begivcn,  in  eon- 
trudiction  to  the  terma  of  the  eonditiona  of  sale, 
vdMie  goods  an  aold  by  auction,  yet  it  is  open  to  a 
vipDdee  to  ahcw  that  it  waa  agreed  between  him  and 
^  vendor,  nreviona  to  the  sale  of  the  difienait  bli^ 
that  he  might  bny  at  the  auction  goods  to  a  eettain 
amount  in  value,  and  that  he  should  not  pay  for 
them ;  but  that  the  amount  should  be  allowed  out 
of  a  legacy  to  the  vendee,  which  the  vendor,  as 
ezeentor,  had  in  his  hands:  that  ia  to  say,  it  is 
competent  to  a  party  to  shew,  that  he  did  not  bny 
uder  the  conditions  of  sale,  but  under  a  pmats 
coBtnet  Bartlettr,ParmU,mPiaiieU,6hKwJ.Ke^ 
(ii4k)  K.B.  168 i  4Ad.&£.792;  6N.ftlLa99. 

(I)  Cons. 

[irUttpnv.  PsModt,  dDig.LawJ.541;  8IL&K. 

825.] 

Where  a  railway  act  directs  the  ezpenae  of  '^  all 
purchases"  to  be  home  by  the  company,  tins  will 
mclttde  the  expense  of  the  intermediate  investment 
of  the  money  in  the  fVtnds,  as  well  aa  the  ultiraats 
investment  in  lands  to  be  settled  to  the  same  nses. 
Ex  parte  Siihop  qf  Durham  tv  NnecatiU  amd  Car- 
Ufle  B4dhoa»fAct,  9  Law  J.  Rep.  (ha)  Ex.  Sq.  U; 
8Y.&C.690. 

Where  a  sale  had  been  diieotsd  under  a  deerse^ 


VENIRE-.y£NUE. 


627 


bttt  tlieve  wu  no  reference  to  the  BCaster  aa  to  the 

title,  and  no  available  fund  in  oouxt : — ^Held,  that 
the  purchaser  was  entitled  to  be  reimbnraed,  by  tiie 
plaintiff  the  costs  of  inTestigating  the  title  and 
eonfirmhig the pnichaie.  Berry ▼. JolmMh^Y, 8t C. 

Where  an  estate  has  been  sold  under  a  decree, 
and  the  Master  reports  sgainst  the  title,  the  por- 
ehaser  is  entitled  to  be  paid,  out  of  the  fond  in  the 
cause,  his  ooets  of  and  consequent  upon  his  be- 
CfHning  purchaser  and  investigating  the  title.  Ji- 
tamty  GemrtUy.  Newark  (Gor|mwtioR),  8  Sim.  71. 

The  costs  of  a  suit;  pr<^>erlT  instituted  against 
the  infant  heir  of  the  vendor  of  lands,  for  the  speeifte 
peiformanee  of  a  contract  of  sale,  and  for  a  con- 
veyance thereof  £rom  the  infant  defendant  to  the 
purchaser,  will  be  ordered  to  be  paid  out  of  the 
purchase-money.  Mt^andCkmiUieeRiMiigQyCompimif 
V.  IFMfaofli»,9LawJ.Rep.(N.8.)Ch.824;  llSim.f7. 

The  Court  will,  under  the  6  &  6  Will.  4, 0.69,  order 
the  guardians  or  overseers  to  pay  the  costs  incurred 
in  completing  purchases  under  the  Poor  Law  Act 
Ex  parte  AlbemarU  (Mart)  re  GmiUcrote  Umon,  7 
Law  J.  Bep.  (ii.a.)  Ex.  £q.  68. 

Purchaser,  after  long  possession  and  vexations 
objections  to  complete  the  purchase^  held  to  have 
waived  his  right  to  an  investigation  of  the  title,  and 
decreed  to  perform  the  agreement,  specifically  to 
pay  interest  at  4ML  per  eent  on  the  unpaid  purclUMo- 
money  from  the  time  of  taking  possession,  and  to 
pay  the  costs  of  the  suit  HaUr,  Laser,  fk  Y,  Si  CA9h 

The  fiu^  of  a  title  having  been  perfected  in  the 
liaster's  office,  does  not  detennine  the  question  of 
the  costo  of  a  suit  for  q»eeific  perfermance,  which 
<iepettds  upon  whether  the  defects  which  have  been 
removed  then  were  the  occasion  of  the  suit  hornet 
.▼.Jf«reA;iBea.26L 
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Where  two  pleas  are  pleaded  to  the  same  count, 
one  of  which  is  traversMl  by  the  plaintiff  and  ihe 
■other  demurred  to,  if  the  plaintiff  delivers  the  issue 
on  the  former,  there  must  be  a  eetUre,  as  well  to  try 
that  issue  as  to  assess  the  damages.  CodrmgtoH  v. 
Z;%<^  8  Law  J.  Rep.  (n.8.)  as.  41 1  8  Ad.  &  £.  449 ; 
1  P.  &  D.  167. 


VENIRE  DE  NOVO. 

The  Court  cannot  direct  a  venire  de  mmo  where 
the  proceedings  originate  in  an  inferior  court 
,Strotker  v.  J&teAtiwoa,  7  Law  J.  Rep.  (iT.8.)  C.P.  1 ; 
4  Ring.  N.C.  83 ;  5Sc846;  6  Dowl.  P.C.  288. 

A  venire  de  novo  will  not  be  awarded  where  there 
is  a  misjoinder  of  counts.  Comer  v.  Shew,  7  Law  J. 
Rep.  (H.S.)  Exch.  284 ;  4  M.  &  W.  163. 

Where  several  breaches  are  assigned,  some  of 
which  are  bad,  and  the  jury  give  general  damages, 
the  Court  will  not  arrest  the  jud^ent  in  toto,  but 
will  grant  a  venire  de  novo  to  assess  the  damages  on 
the  good  breaches.  Leach  v.  ThemaSj  6  Law  J.  Rep. 
(21.8.)  ExcK  126 ;  2  M.  &  W.  427 ;  S  DowL  P.C.  612. 

Qtuere — ^if  an  error  of  deficiency  on  the  statement 
of  fecte  appears  in  the  special  verdict,  whether  a 
venire  de  novo  may  be  awarded.  Doe  d.  Birtwkittie  v. 
.  f'aniiii;  9  BIL  Its.  32. 


VENUE. 

(A)  Whsrb  laid. 

(B)  Chanoiko. 

(C)  Bbikoiso  back. 

(D)  Matb&ial  Evidbzicx. 


(A)  Whebe  laid. 

In  covenant  by  assignee  of  lessee  against  the 
lessor,  the  plaintiff  laid  the  venue  in  Middlesex, 
notwithstanding  the  lands  to  which  the  covenant 
applied  lay  in  Surrey.  The  locality  not  appearlag 
on  the  declaration,  and  no  issue  being  raised  on  it, 
•—Held,  that  the  defendant  was  not  entitled  to  a 
nonsuit  Boyet  v.  HeweUon,  2  Bing.  N.  C.  675 ;  2 
Sc.83L 

If  a  felony  be  committed  in  that  part  of  the 
county  of  a  to¥m  which  has  been  added  to  it  by  the 
Boundary  Act,  2  &  3  Will.  4,  c  64,  and  the  Muni- 
cipal Reform  Act,  5  8c  6  Will  4,  c.  76,  it  is  triable 
in  the  county  of  the  town.  Bex  v.  Filler,  7  C.  &  P. 
837.  [Coleridge] 

An  indictment  for  misdemeanour  was  preferred 
at  the  Central  Criminal  Court  The  marginal  venue 
was  "  Central  Criminal  Court"  In  the  body  of  the 
indictment  the  fects  were  stated  to  have  taken  place 
**  at  the  parish  of  St  Mary,  Lambeth,  Surrey,  within 
the  jurisdiction  of  the  said  court*'  The  indictment 
was  removed  by  eeriiorari: — Held,  that  the  trial 
must  be  at  the  assiaea  for  Surrey.  Bete  v.  Connop, 
4Ad.&E.942. 

(B)  CBANaiKG. 

In  an  information  of  intrusion  for  lands  in  Rad- 
norshire, the  Court  allowed  the  trial  to  take  place 
in  Herefordshire,  on  a  claim  made  by  the  Attorney 
General  to  have  that  done  by  the  royal  prerogative. 
Attorney  Qeneral  v.  Pareone,  S  Law  J.  Rep.  (ir.8. 
Ezch.248;  2M.&W.28;  1T.&6.980;  SDowl 
P.C.  165. 

The  Court  will  not  change  the  venue  in  conse- 
quence of  an  allegation  in  an  affidavit,  that  the 
jurors  before  whom  the  cause  may  be  tried  wiU  be 
liable  to  costs  and  damages  in  the  shape  of  a  drainage 
tax,  to  which  they  are  obliged  by  law  to  contribute ; 
and  consequently,  that  they  have  a  direct  interest  in 
the  event  of  the  suit  Thornton  v.  Jenmngt,  8  Law  J. 
Rep.(N.8.)C.P.246;  6  Bing.  N.C.  485 ;  7  So.  593; 

7  DowL  P.C.  449. 

Circumstances  under  which  (from  the  generslity 
of  the  stotement  nukde  by  the  defendant)  the  Court 
will  not  change  the  venue.     ThomhiU  v.  Oaetler^ 

8  Law  J.  Rep.  (N.S.)  C.P.  167;  7  Sc.  272. 

It  is  regidar  to  serve  a  rule  to  change  the  veqne 
and  deliver  a  plea  at  the.same  time,  notwithstanding 
the  new  rules  of  pleading,  although  the  issue,  which 
must  be  joined  between  the  parties,  will  prevent  the 
plaintiff  from  giving  an  undertaking  to  give  material 
evidence  in  the  original  county,  or  from  fulfilling 
it    PhiUipt  V.  Chapman, 5  DowL  P.C.  250. 

The  venue  cannot  be  changed  in  a  jiocal  action, 
under  the  8  &  4  WilL  4,  c.  42,  s.  22,  until  after  issue 
joined.  £etf  v.  ^arruoa,  2  Cr. M.  &  R.  733 ;  1T.& 
0. 193:  4DowLP.C.18L 

In  sssumpsit  for  goods  sold,  &c.,  the  defendant 
pleaded  non  assumpsit  and  pa3anent,  and,  before 
issue  joined,  moved  to  change  the  venue,  on  an  affi- 
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VEJTE— TESntT  AND  VBSTRY  ACTS. 


•i.  -felt  -iiB 

"inse  •:  -r^mt  it't-i  'sad  sairrd,  bnt  tiut, 

•>•'.         .::.  -      /'T    -  -    •/    .ir    «'•/>»  fr  Ca.'^,  S 


TVe  Cmrt  •■■!*4>c«I  •»  V-:nr 

Njxwn  "^rat  *nt»   ia>^*aja  was  mo  £1  »  co 
o  mrm^totviw  Tr    Ttn    ^u:  'ww    «f*   bei=c 


,r     M^vT^xu.  Ere: 

%y  -hv  iv^t«nianr  "u  l.itv-s^j  rs*.  Tb«  pJ.imtiffthen 
v^vH:i.Mv>i,  i»itn  sitf  it.'  vnoants  cviuieBt.  ui  order  to 
c-Mii^CTf  :t  »>  M  iM Vxfx.  u?oii  in  undeTtaldng  to 
^•»t.*  *uactr»Al  -fvtuvuof  tacrrr: — H«.Ii,  that  a  JudgQ 
j.ia  'j\>«ktrr  Sij  uxa&\f  :htf  ,»r^fr:  aI<»o»  that  the  defen- 
u:»'»v  »a>"*jc  Acvj'vrsctrxi  la  the  order,  could  not 
.»  'v  rwar\i5>  ,»»j:t.»^ron  »t.  L*r*tck  ▼.  Smi^tmtt,  9  ham  J. 
K.K    vs.    K.\ch.  Iic>:  JJ  I^w;.  P.C.  Ida. 

C*w  Cvrttft  %i'l  aot  <rui:  »  niW  to  set  aside  a 
^tfx  'v't,  **Kva'i»r  ;:ic  vLi  •:.:i"''!a*  uiletiin  hisnnder- 
tav'  'sc  ti/  ;^^v  tiLi'^-'.al  e^iieace  in  s  pardcular 
v>'.  'trv  •^c  Ov*  w^'^'v-n  **<»£  haY*"^  bet?tt  made  at  the 
i»mL  S"*eir  V.  f^-;"ht^J  or  t^-inni.  6  Law  J.  Rep. 
^v*.    KxcY  :«;  :?M.v^  W.;f:3:  ^ lX>wL P.C. (M)6. 

It  Alt  AC^*'*tt  ttj.vtt  tbte  wa-rrantT  oC  a  hone,  a 
U-%'vr  >»-tr'.'»  *»v  t^K*  p\r.'^;"r»  attt«TieT»  in  the 
v\Hi  ';h  y>t  V  V-  v'sv-v  w  t'^o  attendant,  and  received 
b^  :X'  *»^^•^  -*<  -V  vL'!.i»v«jim:'*  attorney  in  the  same 

\vu  •;%     •  or ^  *^'**'  v*t  :V  unsoundness, requiring 

IV  V  -vx  'M>Jt  ^*  be  Tvturned,  aiid  stating,  that  in 
\-^>».'  o«  ni  itw  i^^iruvfAMft*  would  be  given  to  sell 
I >o  tM  "A.  '^^  .«uc  -v'tt  a?  iV  b'zh«l  bidder,  and  if 
Vv*  ^  '.<.  tvvt  f»  .»ct'  .^n  Mkould  b<  brouifht  tor  damages, 
.t.'v*  • ;  t'^.i:  •  V  V^rMf  *ouU  be  kept  at  liveiy  at 
IV  .\  v  •^'  ••  J  ^  >'\;'v"M.»  iJ»«!il  s^>M. — was  heldsuffi- 
\  oJ»i  V  •;  '"  'V  ;»^\t"  :  d""*  uuvlortaking.  to  gire 
»«Mivi  a'  c>N»oo,v  Ml  i'.i.ti  vvunty  where  the  venue 
N  ^J  Sva  »\«  t-'vNL  \»vt*ixtttoh  as  such  letter  went  to 

i^».,  o  J'i  t*'o  o*»  ••»«»«  of  a  svMt»niifio  person,  a 
MKt'Svtv  <'>v«»  t'^r  ^'vvU't*:  a  slAikinent  of  facts 
w\s'»  i^v  »♦  »i.  >u''L  V  tt:  iv^  tu>.ii  5'uoh  undertaking  ? 
^   .  I  .<  \    V.  *•  v-»  :  l..«*  J.  Kc|>w  v,N.55^)  CJ*.  129 i   4 


\KKinCT. 

|u  .4  sM-n*  v^t  Klo*\\,  ihe  Jmlgt  will  not  direct  the 
,»..v  IV  M»  d  xj^viil  wotst:  aud  the  jury  may,  if  they 
».  mK  K'vvivtv  P»»U  *  ^vuena  verrUct,  instead  of 
,,..,.  .,.  x^s  vui^  i  wiH.  ^ith  *  view  to  raise  a  quesUon 


VESTRY  AND  VESTRY  ACTS. 

[See  Chubcbwardens  and  OvEnsEEBfi — Mix- 
DAjfus — Rate.] 

By  statute  1  Jac.  2,  c  22.  (168S),  the  puisfa  of 
St.  James,  AVestminster,  was  created  by  dividing  a 
district  from  the  parish  of  St  Martin ;  and  it  was 
enacted,  that  the  inhabitanta  of  St  James's  ""shall  W 
from  time  to  time  subject  to  the  laws  and  statutes 
now  in  force,  or  hereafter  to  be  made  for  the  choiee 
of  churchwardens,"  &c.  "<  and  such  othor  Hke  paziik 
officers,  and  other  parochial  duties  within  the  sud 
parish,  in  like  manner  as  the  inhabitants  of  the  aid 
parish  of  St  Martin's  are  or  might  be  subject  aid 
liable  unto."  St  Martin's  had  been  goremed  by  a 
•elect  yestiy;  andproyisioa  was  made  for  oontinuii^ 
such  a  vestry  in  St  James's;  Before  1685  the 
practice  in  St  Martin's  on  the  election  of  the  two 
churchwardens  had  been,  that  the  vestiy  chose  them 
by  scoring  certain  prepared  lists  (the  gresteit 
number  of  scores  carrying  the  election) ;  but,  by 
usage,  the  junior  churchwarden  of  the  preceding 
▼ear  was  re-elected  of  course.  It  did  not  appesr 
how  or  when  this  practice  originated.  The  power 
of  the  select  vestry  to  choose  the  churchwaidens  was 
often  disputed  in  St  Martin's  after  1Q85 ;  and,  fiv 
the  last  two  years,  the  dections  by  them  were  dis- 
continued, and  the  officers  chown  according  to 
Stat  58  Gea  3,  c.  69.  No  alteration  was  made  in 
St  James's:  —  Held,  that  the  mode  of  election 
practised  in  1685  was  one  of  the  laws  then  in  fince, 
by  which,  under  stat  1  Jac.  2,  c  22,  the  parish  of 
St  James  was  to  be  gorerned;  and  that  the 
abandonment  of  the  custom  by  St  Martin's  did  not 
oblige  St  James's  to  discontinue  it  also. 

St  James's  had  adopted  Sir  John  Hobbonse's 
act  Agreed,  that  this  made  no  difierence.  Rtx  ▼.  St. 
James**,  IFestmmttery  (CkvrektPttrdeas),  5  Ad.  &  E. 
391. 

On  the  nomination  of  the  eight  inspectors  to  act 
in  the  election  of  yestrymen  under  stat  1  &  2 
Wili  4,  c  60,  the  decision  of  the  chairman  on  a 
shew  of  hands,  that  one  or  the  other  party  has  a 
majority,  is  not  conclusive,  but  he  is  botud  on 
requisition  from  either  side  to  take  steps  for  ascer- 
taining the  numbers. 

Qnm — ^whether  the  proper  course  on  such  re- 
quisition be  to  divide  the  meeting,  or  at  once  to 
take  a  poll.  Sembie — that  under  stat  1  &  2  WiU.  4, 
c  60,  8.  14,  a  division  is  proper. 

The  mere  existence  of  party  feeling  in  the  chair- 
num,  is  not  sufficient  ground  for  impeaching  a  nomi- 
natioo  of  inspectors  under  the  statute;  but  if  after 
improperly  refusing  to  ascertain  the  numbers  votii^, 
he  has  declared  certain  persons  to  be  the  inspectors 
nominated  by  the  meeting,  and  the  election  of  vestiy- 
men  has  thereupon  taken  place,  the  Court  will 
grant  a  mandamus  for  a  new  election,  although 
considerable  time  has  elapsed :  e*.  gr.  where  ^ 
election  took  place  May  6th,  and  a  mandamus  was 
moved  for  on  June  6th,  and  cause  was  shewn 
November  4th,  the  rule  was  made  absolute  Novem- 
ber 21st 

If  four  inspectors  have  been  impronerly  declared 
to  be  nominated  by  the  meeting,  such  mandamus 
will  be  granted,  although  the  other  four  inspectors 
were  duly  nominated  by  the  churchwardens,  snd 
officiated  at  the  election.     JUgina  v.  Si*  Ft 
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Middlemx,  (  Vestrymen  and  Chwrekwardent),  1 1  Ad.  6c 
£.15;  4P.&D.66,n. 

By  the  St  Pancraa  Vestry  Act  (59  Geo.  3,  c  89, 
8.  19y)  the  Yestrymen  (whose  continuance  in  office 
is  not  limited  to  any  particular  period)  are  em- 
powered to  appoint  the  subordinate  officers,  and  to 
remoTC  them  at  their  pleasure,  and  such  officers  are, 
by  s.  57,  to  gire  bonds  to  the  directors  of  the  poor 
(who  are  annual  officers)  for  the  faithful  discharge 
of  their  duties : — Held,  that  subordinate  officers  so 
appointed  are  not  annual  officers,  and  that  the  bonds 
g^Ten  by  them  to  the  directors  of  the  poor  are 
not  determined  by  the  latter  going  out  of  office. 
M*0akeffY.Alsion,lU.&Vr.SS6i  1T.&G.705. 

Trustees  appointed  under  a  local  act  for  building 
a  new  parish  church,  with  power  to  make  rates  for 
that  purpose,  and  for  discharging  debts  to  be 
incuirsd  under  the  act,  ere  liable  to  account  before 
parochial  auditors  appointed  under  the  Testry  act 
1  &  2  WilL  4,  c.  60,  as  a  board  haTing  controul 
OTsr  part  of  the  parochial  expenditure ;  Siough  the 
local  act  requires  such  trustees  to  keep  an  account 
of  the  assessments,  receipts  and  payments  under 
the  act,  to  be  examined  and  allowed  once  a  year  at 
quarter  sessions ;  and  though,  by  the  same  act,  their 
accounts  are  open  to  inspection  (on  payment  of  U.) 
by  any  person  liable  to  the  aboye  rates.  Bex  v.  St, 
Panenu  (Ckurch  Tnuteet),  6  Ad.  &  £.  314;  1 N.  & 
P.  507. 

A  libel  for  subtraction  of  burial  fees  was  rejected, 
the  fees  not  being  ancient  customary  fees,  nor 
baring  been  *'  settled  and  fixed"  by  the  vestrymen 
of  the  parish  (Marylebone)  under  the  local  staL  51 
Geo.  3,  c.  151,  s.  49. 

It  was  held,  that  as  the  vestrymen  had  not  exer- 
cised the  power  given  them  by  the  49th  section  of 
the  act,  to  settle  and  fix  a  rate  of  fees  for  the  new 
burial  ground  of  the  parish  (being  the  fees  in  ques- 
tion), there  were  no  fees  legally  existing ;  although 
the  50th  section  of  the  act  declares  that  the  vestry- 
men shall  not  be  enabled  to  reduce  the  rate  of  fees 
for  the  new  burial  ground  below  that  for  burials  in 
the  then  present  cemeteries  of  the  parish.  Spry  v. 
SL  Marylehone  {Directors  and  Guardians),  2  Curt  5. 

Held,  that  section  51  of  the  local  statute  51 
Geo.  3,  c.  151,  which  enacts,  '*  that  the  said  vestry- 
men (of  St  Marylebone)  shall  set  out  and  appro- 
priate   such  a  number  of  seats  for  the  gra- 
tuitous accommodation  of  the  poor  of  the  said  parish 
for  the  time  being,  and  also  such  of  the  other  pews  or 
seats  for  the  use  of  the  parishioners  of  the  said 
parish,  as  the  said  vestrymen  shall  think  necessary, 
proper,  and  convenient,  is  imperative  upon  the 
vestrymen,  and  empowers  them  to  set  out  and  ap- 
propriate the  pews  (other  than  those  for  the  poor) 
without  restriction,  and  not  subject  to  the  superin- 
tendence of  the  ordinary. — Held  also,  that  by  the 
52nd  section,  which  enacts  that  it  shall  and  may  be 
lawful  to  and  for* the  said  vestrymen  if  they  shall 
think  proper  ...  to  let  the  pews,  &c.  or  any  of 
them  (save  and  except  the  pews  or  seats  to  be  ap- 
propriated fi>r  the  gratuitous  acconmiodation  of  the 
poor  of  the  said  parish  for  the  time  being,  as  afore- 
said,) to  such  persons  only  who  shall  be  inhabitant 
householders  within  the  said  parish ;  the  vestrymen 
were  empowered  to  let  all  the  pews,  save  those  for 
the  poor,  and  consequently  to  remove  the  rector  from 
one  of  two  pews,  of  which  he  had  been  in  possession 


from  the  time  of  his  induction,  and  to  let  it  to 
another  inhabitant  householder.  Spry  v.  Flood,  2 
Curt  362. 

A  vestry  meeting  having  been  held  on  the  17th 
of  March,  at  which  a  committee  was  appointed  to 
consider  a  plan  then  produced  for  aflbrding  addi- 
tional accommodation  to  the  parishioners  in  the 
church,  and  to  report  whether  it  would  be  expe- 
dient to  adopt  that  or  any  other  plan,  at  a  subse- 
quent vestry  it  was  resolved  to  adopt  the  report  of 
the  committee,  and  to  borrow  3,3002.  on  the  security 
of  the  church  rates,  in  order  to  carry  the  plan  into 
effect  Qtuere — ^whether  the  latter  vestry  had  the 
power  of  borrowing  the  moQcy,  the  notice  pleaded 
of  the  vestry  being,  to  receive  the  report  of  the  com^ 
mittee  appointed  to  consider  the  plans  produced  to 
the  vestry  meeting  held  on  the  17th  of  March,  for 
affi>rding  additional  accommodation  to  the  parish^- 
loners  desirous  of  attending  divine  worship  in  the 
parish  church.    Blunt  v.  Hartoood,  1  Curt  655. 

A  vestry  clerk  who  is  called  as  a  witness  canno^ 
on  the  ground  that  it  may  criminate  himself,  object 
to  produce  the  vestry-book,  under  the  stat  58  Geo. 
3,  c.  69,  s.  2.  Bradsfum  v.  Murphy,  7  C.  &  P.  612» 
[Abinger] 


VEXATIOUS  ARREST. 
[See  Malicious  and  Vexatious  Ajuibst.] 


VOLUNTARY  CONVEYANCE  AND  SET- 
TLEMENT. 

A  party  largely  indebted  makes  a  voluntary  set- 
tlement, and  becomes  insolvent  within  three  years: — 
Held,  sufficient  to  avoid  the  settlement  under  the 
13  Eliz.  c.  5  ;  and  held  also,  that,  in  order  to  set  it 
aside,  it  was  not  necessary  to  prove  that  the  settlor 
was  in  a  state  amounting  to  insolvency.  Toumsend  v. 
Westaeott,  9Law J.  Rep. (ha)  Ch.241;  2  Bea.  340. 

A  voidable  conveyance  or  gift  cannot  be  set  aside 
as  against  a  purchaser  from  the  donee,  without  re- 
paying the  price  paid.  Aldboroitgh  v.  Trye,  1  West, 
221. 

A  bond  debt  being  assigned  to  trustees  on  trust 
for  such  persons  as  A,  a  feme  covert,  should  appoint, 
and  in  default  for  her  separate  use,  she  appointed  it 
to  a  creditor  of  her  husband,  to  secure  an  existing 
debt  No  other  consideration  appeared  on  the  &ce 
of  the  deed : — Held,  that  this  was  an  "  executed 
trust"  in  favour  of  the  creditor,  which  the  Court 
would  effectuate,  notwithstanding  the  apparent  want 
of  consideration.  Collmson  v.  Patrick,  7  Law  J.  Rep. 
(N.8.)  Ch.  83 ;  2  K.  123. 

By  a  marriage  settlement,  some  property,  to  the 
principal  part  of  which  the  intended  wife  was  en- 
titled for  life,  was  conveyed  to  trustees  for  her 
separate  use,  and  it  was  agreed  that  the  trustees 
should  effect  an  insurance  on  her  life,  and  pay  the 
premium  out  of  the  trust  money,  and  should  invest 
the  amount  assured  when  received,  and  pay  the 
dividends  to  the  intended  husband  for  life ;  and  after 
his  decease,  pay  as  the  wife  should  appoint,  and,  in 
default,  to  the  persons  entitled  under  the  Statute  of 
Distribution  of  intestate's  estates.  The  wife  sur- 
vived her  husband: — Held,  that  she  had  then  a 
right  to  refuse  to  keep  up  the  policy ;  and  that  this 
Court  would  not  consider  her  bound  to  perform  the 


u-?C.  H^. 


.•v-. 


„    V 


act  for  tbo 
ao  light  to 

Aitfaoosh.  eack 

«.^^  ^»*   'MK**    •»a««f  :tJ<miiwttiieotli«. 

^^    ,^^^    »   >4e^«««i.  »  jttOiier  tnutee,  fer  ij« 
^^.:    .    J*   -.n  w  j«^aief>  at  Uiti  tadMst    The 

_,ui„-.i^   —  »^»-    »•    •»<^  •**  ^*  ^*  Dtvveny.  The 
h^   .i»   «.*:•.  j-i.u.rs.  lua  »ii  nitltt to 


PCB^iV  tiK  trial,  k  ai^. 

iham  J.kep.  (ul)  £xdk  17J ;  5  W. 

CBtcnd  intD  WtwcB  tht  vs^ 
iftke  dffmdMifa 
tiKhoqr,  the 

;  ImtifhediaBilpcrfMBaBditidk, 

tiie  porapertf  «rth«  plaintiff  far  U 

bong  tried,  finled  m  the  pofonMBc^ 

hmng  nfond  to  aanndcr  hia  for 


J 


11. 


itvas  held,  tbat  tke 
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;  6  Law  J.  Ben.  (ha)  OP.Ktt; 
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WAGES. 
[SceMimB  axd  Sbbtaxi^— Ship  axd  SmFPno.] 


WARRANT  OF  ATTORNEY. 

[See  CooNOTiT.] 

(A)  Ezscunox. 

(a)  According  to  1  f  2  VicL  e.  110. 
{h)  Acevrdmg  to  1  keg.  Gen.  //i^  r«rW|  3 
wm.  4^ «.  72. 

(B)  JUDOMSHT. 

(C)  SSTTUIG  ASIDS. 


•«**^ 


.v.^ 


V*^     ^fc**- 


;.j,  :j^;fcW.*ai 


(A)  EXBCUTIOR. 
(a)  According  to\  ^2  FicL  e.  110. 

Aa  to  the  mode  of  exeeation»  lee  1  &  2  Vict 
c.  110,  &  9;  16  Law  J.  Stat  App.  1. 

To  give  Talidity  to  a  waiiant  of  attorney  under 
Ae  itat.  1  fr  2 Vict  c.  UO,  &  9,  it  ia  neoeasarythat 
tteie  shonld  be  something  different  from  animphed 
**"*'"&  or  sn  implied  attendance  of  the  attoniey 
en  behalf  of  the  party.  It  ia  neoeaaazy  that  the 
party  naming  the  attorney*  or  adopting  hun,  ahoold 
be  aenaible  of  hia  haring  the  right  to  exereiaaaB 
option  on  the  anfaject 

Judgment  waa  signed  on  a  warrant  of  attomey, 
and  execution  iasuMl  on  the  iSth  of  May.  A  nile 
to  set  aaide  the  warrant  of  attoniey  and  writ  of/ifa. 
was  obtained  on  the  9th  June: — Meld,  per  Aldtnm 
B^  dut  whether  or  not  the  non-complumoe  with  the 
terms  of  the  statute  was  an  ineguJarity  anJy»  the 
fKts  did  not  constitute  a  waiver  by  delay. 

StmUt    that  the  rule  that  an  inegularity  may  be 
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waived  by  dday,  does  not  apply  to  the  case  of  a 
wftirant  of  attorney,  which  is  Toid  for  iioo*eom- 
pliance  with  the  terms  of  the  statute.  Gripper  t. 
Brittow,  9  Law  J.  Rep.  (n.s.)  Ezcb.  324 ;  6  M.  &  W. 
807;  8  DowL  P.C.  797. 

It  is  no  ground  for  setting  aside  a  wanrant  of  at- 
torney, that  the  defendant's  attorney  was  suggested 
in  the  first  instance  by  the  plaintiff's  attorney,  pro* 
yided  he  was  actually  adopted  by  the  defendant  as 
his  attorney.  Taylor  r.  NichoU,  9  Law  J.  Rep.  (n.s.) 
Exch.  78 ;  6  M.  &  W.  91 ;  8  DowL  P.O.  242. 

Where,  on  the  execution  of  a  warrant  of  attorney, 
there  is  only  one  attorney  present,  it  ought  to  ba 
dear  that  he  is  not  the  plaintiff's  attorney. 

A  warrant  of  attorney  was  attested  on  behalf  of 
the  defendant,  by  an  attorney  who  had,  on  previous 
occasions,  done  business  for  the  plaintifil  and  had 
charged  him  with  the  expense  of  obtaining  and  pre- 
paring the  warrant  of  attorney : — Held,  ^t  he  waa 
not  an  attorney  '*  attending  on  behalf  of  the  defen- 
dant,' '  within  the  intention  of  the  1  &  2  Vict  a  1 10, 
s.  9.  Sandtmn  ▼.  Wutky,  9  Law  J.  Rep.  (ii.8.) 
Exch.204;  6M.&W.98;  8Dowl.P.C.  412. 

Where  a  defendant,  who  is  about  to  execute  awar* 
rant  of  attorney,  deelines  the  attendance  of  his  usual 
attorney,  but  adopte  freely  an  attorney  suggested  by 
the  plaintiff*s  attorney,  that  is  a  sufficient  nomina- 
tion of  an  attorney  by  the  defendant,  pursuant  to  1 
&2  Vict  e.  110,  s.  9.  Hak  ▼.  DaU.  8  DowL  P.O.  599. 

Where  a  party,  giving  a  warrant  of  attorney,  is 
himself  an  attorney,  no  other  attorney  need  be  pre* 
sent  at  ite  execution. 

An  application  to  set  aside  a  warrant  of  attorney 
on  such  a  ground,  cannot  be  sustained  by  a  third 
party.    Ck^  v.  Haniiy  9  Law  J.  Rep.  (n.8.)  Exch. 
.  64;  5M.&W.480. 

Where  an  attorney  usually  acting  on  behalf  of  a 
defendant  acta  on  the  part  of  a  plaintifl^  in  prepar* 
ing  a  warrant  by  the  former  to  the  latter,  his  attes- 
tation to  the  instrument  is  not  sufficient,  under  1  & 
2  Vict  c.  110,  ss.  9  &  10.  Ruing  v.  i)o^Ai»,  8 
DowL  P.O.  809. 

Where  three  defendanto  go  to  a  particular  attor- 
ney named  by  the  plaintiff  and  give  him  instruc- 
tions to  prepare  a  joint  warrant  of  attorney  from 
them  to  the  plaintiff  and  each  of  the  defendante 
freely  recognizes  the  attorney  as  acting  for  Imn, 
the  warrant  is  good,  notwithstanding  the  provisiona 
of  1  &  2  Vict  c  110,  ss.  9  &  10. 

If  an  attorney  properly  appointed  by  a  defendant 
on  his  behalf  neglecte  his  duty  to  his  client,  (if 
without  collusion  with  the  plaintiff)  it  is  no  objec- 
tion to  the  instrument ;  if,  therefore,  (without  col- 
lusion,) he  neglecte  to  inform  his  client  of  the  nature 
and  effect  of  the  warrant,  that  iaifnot  an  objection 
available  to  the  defendant.  HtAgk  v.  Frogty  7  DowL 
P.C.  748. 

•  In  order  to  render  a  cognovit  valid  according  to 
the  provisions  of  1  8e  2  Yict  c.  110,  s.  9,  although 
the  attorney  acting  for  the  defendant  may  have  been 
named  by  the  plaintiff^s  attorney,  it  is  no  objection 
to  the  vatidity  of  the  instrument,  that  the  defendant 
adopte  him,  if  he  has  a  full  opportunity  of  exercis- 
ing his  discretion  as  to  the  adoption ;  but,  if  the 
circumstences  are  such  as  to  preclude  such  exercise 
of  discretion,  the  cognovit  is  bad.  Therefore,  where 
a  defendant  was  about  to  give  a  cognovit,  and  was 
unacquainted  with  any  attorney,  and  at  his  request, 


the  plaintiff's  attorney  sent  his  cleric  for  one^  who 
came  and  acted  in  that  edacity  for  the  defendant,  a 
request  to  that  eflfoct  being  written  by  the  plaintiff's 
attorney  in  the  margin  of  the  cognovit,  the  Court 
set  aside  that  instrument  Bants  v.  Pmdny,  7 
DowL  P.C.  747. 

An  attestotion  to  a  cognovit  in  this  foimr— "  Wit^ 
ness,  George  Edwards :  defondant's  attorney  named 
by  him,  and  attending  at  his  request,"  not  sufficient 
under  1  &  2  Vict  c  110,  s.  9 ;  as  the  attorney  should 
proceed  to  declare  that  he  subscribes  as  such  attor* 
ney.    Pook  y.  fbfrte,  8  DowL  P.C.  118. 

The  mere  fieust  of  a  plaintifi^s  attorney  mentioniiig 
the  name  of  another  attorney  to  the  defendant,  & 
no  ground  of  objection  to  a  cognovit  under  the  1  &  2 
Viet  c  1 10,  a.  9,  if  the  defen&nt  freely  adopte  him. 

The  fact  of  the  plaintiff  paying  for  the  attendance 
of  the  attorney  on  behalf  of  the  defondant,'to  witness 
a  cognovit,  pursuant  to  1  &  2  Vict  c  110,  s.  9,  is 
no  objection  to  ite  validity.  P$ate  v^  W§USf  8  DcmL 
P.C.  626. 

(h)  According  to  1  Keg.  Gen,  BHary  Term,  2  WiiL  4, 

#.72. 

Where  a  prisoner  introduced  an  attorney,  who  waa 
also  a  prisoner  and  without  his  certificate,  for  the 
purpose  of  being  present  at  the  exeontion  of  a  war- 
rant of  attorney,  the  Court  refiised  to  set  aside  the 
warrant  of  attorney,  the  plaintiff  being  ignorant  of 
the  situation  of  the  party  introduced,  and  it  not  ap- 
pearing that  tiie  defendant  was  equally  so.  Cox  v. 
Camumj  7  Law  J.  Rep.  (n.8.)  C.P.  288 ;  4  Ring.  N.C. 
458;  6SC.847;  6  DowL  P,C.  625. 

It  is  not  necessary  that  the  attorney  who  attends 
on  behalf  of  a  prisoner  to  explain  and  attest  a  cog- 
novit, should  make  the  decburation  required  by  the 
rule  of  Hilary  term,  2  WilL4,  s.  72,  in  writing  on 
the  cognovit  AoWiuoa  v.  Brooktlnmkf  4  DowL  P.C. 
895. 

It  is  not  a  sufficient  compliance  with  1  Reg.  Oen« 
Hilary  term,  2  WilL  4,  s.  72,  that  an  attorney  should 
be  named  by  the  plaintiff,  and  adopted  by  the  defen- 
dant in  custody  on  mesne  process,  when  executing 
a  warrant  of  attorney.  IVhUe  v.  GssMrtfR,  6  DowL 
P.C.  476. 

If  a  prisoner  seeks  to  take  advantage  of  1  Reg. 
Gen.  Hilary  term,  2  WilL  4,  s.  72,  on  the  ground  of 
the  absence  of  an  attorney  on  behalf  of  the  prisoner, 
at  the  execution  of  a  warrant  of  attorney,  it  is  in- 
cumbent on  him  to  shew  that  he  is  in  custody  on 
mesne  process,  and  it  is  not  necessary  for  the  plain- 
tiff to  shew  that  the  defendant  is  not  Lnrit  ▼. 
OomperU,  6  DowL  P.C.  7. 

It  is  a  sufficient  compliance  witii  1  Reg.  Gen, 
Hilary  term,  2  WilL  4,  s.  72,  if  the  sttomey  attend- 
ing for  the  defendant  declares  verbally  that  he  sub* 
scribes  as  the  defendant's  attorney. 

If  a  defendant  without  fraud  represente  a  person 
not  an  attorney  to  be  one  acting  on  his  behalf,  he 
is  still  entitled  to  the  benefit  of  the  rule.  Wallace 
V.  Brockleif,  5  DowL  P.a  695. 

1  Reg.  Gen.  Hilary  term,  2  WilL  4,  s.  72,  as  to  the 
presence  of  attomies  at  the  execution  of  cognovite 
by  prisoners,  does  not  apply  to  defendante  in  cus- 
tody on  final  proeess ;  and  the  fact  of  a  sunmions 
having  issued  on  tiie  judgment,  is  immaterxaL 
France  v.  Clarkeen,  6  DowL  P.C.  699. 

Witness,  **  Henry  King,  attorney  for  the  defen- 
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dant,  8t  his  request,'*  >&  &  sufficient  attestation  within 
the  1  Reg.  Gen.  Hilary  term,  2  Will.  4,  s.  72. 

It  is  not  necessary  that  the  attorney's  declaration 
prescribed  by  that  rule,  should  be  in  writing. 

A  warrant  of  attorney  to  confess  judgment  gene- 
rally of  a  term,  is  regular,  notwithstanding  Reg. 
Gen.  Hilary  term,  4  Will.  4,  if  the  judgment  is 
signed  on  a  particular  day  of  term. 

The  plaintiff's  attorney  cannot  attest  such  warrant 
on  behalf  of  the  defendant  Todd  v.  Gomperiz,  6 
DowLP.C.296. 

In  order  to  entitle  a  defendant  to  the  benefit  of 
1  Reg.  Gen.  Hilary  term,  2  Will.  4,  s.  72,  it  is  not 
necesary  that  he  should  swear  in  terms  that  he  is  a 
prisoner  in  custody  on  mesne  process,  if  it  appear 
from  the  statements  in  the  affidavit  that  his  custody 
must  be  on  mesne  process. 

A  prisoner  in  custody  at  the  instance  of  one  plain- 
tiff is  not  entitled  to  the  benefit  of  1  Reg.  Gen. 
Hilary  term,  2  Will.  4,  s.  72,  in  respect  of  a  war- 
rant of  attorney  given  to  another  plaintifi*  while  in 
such  custody.  WeatfierallY.  Long,  GDowl.P.C.  267. 

(B)  Judgment. 

In  applying  to  sign  judgment  on  a  warrant  of 
attorney,  it  is  not  sufficient  for  the  deponent  to  swear 
that  he  believes  the  defendant  to  be  alive,  from  in- 
formation which  he  has  received,  unless  he  also 
swears  that  he  believes  th^  information  to  be  true. 
Reeder  v.  Whip,  6  Dowl.  P.C.576. 

In  order  to  sign  judgment  on  an  old  warrant  of 
attorney,  it  is  sufficient  in  support  of  an  application 
on  the  11th  of  May,  to  produce  a  letter  from  the 
defendant  dated  the  27th  of  April,  at  Nice.  OroMt- 
Uy  V.  Swamwi,  6  DowL  P.O.  478. 

In  order  to  obtain  leave  to  sign  judgment  on  an 
old  warrant  of  attorney,  it  is  necessary  to  shew  that 
the  defendant  was  **  alive,"  and  not  merely  "  seen" 
within  a  reasonable  time  before  the  application. 
Chell  V.  OUffield,  4  Dowl.  P.C.  629. 

The  Court  allowed  judgment  to  be  entered  up  on 
an  old  warrant  of  attorney,  on  the  5th  of  November 
the  defendant  not  having  been  seen  alive  since  the 
dOth  of  the  previous  September.  Stockiy,  WiUet,  6 
Dowl.  P.C.  221. 

Judgment  may  be  obtained  on  an  old  warrant  of 
attorney,  although  only  an  office  copy  of  the  affidavit 
of  its  due  execution  is  produced.  WebbY.  Webb,  4 
Dowl.  P.C.  599. 

'  The  Court  allowed  judgment  to  be  signed  on  an 
old  warrant  of  attorney,  the  application  being  made 
on  the  5th  of  November,  in  Michaelmas  term, 
although  the  defendant  had  uot  been  seen  alive 
since  two  or  three  days  before  the  1st  of  March  pre- 
vious, and  then  in  New  South  Wale&  Johnson  v. 
/y.V.  5  Dowl.  P.C.  215. 

Where  a  warrant  of  attorney  is  given  as  a  secu- 
rity to  a  person  giving  a  guarantie,  in  order  to  enter 
up  judgment,  it  is  not  necessary  to  swear  that  any 
sum  is  owing  upon  it,  if  it  is  sworn  that  the  guaran- 
tie is  still  in  force.  Pickering  ▼.  Cameil,  8  Dowl. 
P.C.SOO. 

Where  judgment  is  signed  by  mistake  against  a 
married  woman  alone,  on  a  warrant  of  attorney, 
given  by  her  dum  sola,  a  rule  nisi  only  will  be  granted 
for  vacating  that  judgment,  and  signing  another 
against  the  husband  and  wife  Pocock  v.  Fry,  8 
Dowl.  P.C.  126. 


To  obtain  judgment  on  a  warrant  of  attonKjr, 
there  must  be  a  positive  affidavit  Aat  thedefeodsat 
is  alive,  or  has  been  seen  alive  within  a  reasonable 
period ;  mere  Inference  is  not  sufficient,  even  tboagh 
it  appears  that  the  defendant  keeps  out  of  the  way. 

Personal  service  of  the  rule  nisi  on  the  defendant 
will  be  dispensed  with,  where  it  appears  that  be 
keeps  out  of  the  way.  Croft  v.  Egmanf,  8  Dowl.  P.C  59. 

In  appl3^ng  to  sign  judgment  on  an  old  warrut 
of  attorney,  it  is  a  sufficient  proof  of  the  deftndant 
being  alive,-  to  shew  that  a  cheque  of  his  has  been 
paid,  dated  thirteen  days  before  the  apphcatioiL 
Jacobs  Y,  ChiffUks,  5  DowL  P.C.  577. 

In  order  to  obtain  judgment  on  an  old  warrant  of 
attorney,  it  is  sufficient  if  the  affidavit  states  that  the 
defendant  was  *'  seen  alive  within  ten  days."  XreU 
v.  Joy,  4  Dowl.  P.C.  600. 

Wiiere  a  warrant  of  attorney  is  executed  to  two 
persons,  and  one  dies,  the  survivor  may  enter  up 
judgment  in  his  own  name.  Hind  ▼.  KimgsUm,  6 
Dowl.  P.C.  528. 

It  is  no  objection  to  signing  judgment  on  a  war- 
rant of  attorney  under  fifteen  years  old,  that  the 
defendant  is  insane.  Piggot  v.  KilMek,  4  DowL  P.C. 
287. 

The  Court  will  not  allow  judgment  to  be  entered 
up  on  a  warrant  of  attorney,  at  the  instance  of  aa 
executor,  where  the  testator  nas  only  been  mentioned 
in  the  warrant,  although  it  is  stated  in  the  defeasance 
that  the  executors  and  administrators  might  enter 
up  judgment  in  the  event  of  a  certain  sum  not  being 
paid.  Foster  v.  Clagget,  6  Dowl.  P.C.  524^ 

On  applying  for  judgment  on  an  old  wamat  of 
attorney,  it  is  a  sufficient  proof  of  the  defendant  being 
alive  that  a  letter  in  his  handwriting  has  been  n- 
ceived.  Gray  v.  Withers,  4  DowL  P.C.  636. 

Judgment  may  be  entered  up  against  a  husband  o\ 
a  warrant  of  attorney  given  by  his  wife  Am  ssh. 
Higginbottom  v.  Higginbottom,  8  DowL  P.C.  126. 

In  order  to  sign  judgment  on  an  old  warrant  of 
attorney,  it  is  indispensably  necessary  that  the 
warrant  itself  should  be  produced.  Jacobs  y.  NerUk, 
8  DowL  P.C.  125. 

In  order  to  enter  up  judgment  on  an  old  wamnt 
of  attorney,  an  affidavit  by  the  plaintiff  stating  the 
money  to  be  still  due,  is  necessary,  unless  its  abwence 
is  accounted  for,  although  the  defendant  has  agreed 
that  judgment  shall  be  entered  up.  Barton  v.  Trnner, 
8  DowL  P.C.  122. 

Where  a  defendant  was  seen  alive  in  England  on 
the  20th  of  February,  the  Court  allowed  judgment 
to  be  signed  agunst  him  in  Easter  term  on  an  old 
warrant  of  attorney,  although  he  was  still  resident 
in  France,  but  in  what  part  was  unknown.  Boffky 
V.  Western,  7  Doi*.  P.C.  601. 

The  Court  allowed  judgment  to  be  entered  up  in 
November  on  an  old  warrant  of  attorney,  although 
no  proof  was  given  of  the  defendant  being  alive  at 
a  period  later  than  that  of  the  previous  20th  of  Oc- 
tober. Poweil  V.  Howard,  8  Law  J.  Rep.  (21.S.)  CF. 
16;  6SC.826. 

Where  the  warrant  of  attorney  was  for  confessing 
a  judgment,  at  the  suit  of  the  plaintiffs,  their  exe- 
cutors or  administrators,  and  the  affidavit  attested 
the  execution  of  a  warrant  to  confess  judgment,  at 
the  suit  of  the  plaintiffs  alone,  omitting  the  vofds 
"  executors  and  administrators:*' — The  Court  allow- 
ed judgment  to  be  entered  up,  on  the  condition  of 
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j»n>dacmg  an  amended  affldATit  of  attestation.  HuU» 
T.  PoweU,  6  Laiv  J.  Rep.  (n.8.)  C.P.  236. 

Where  a  warrant  of  attorney  is  given  to  secure 
payment  of  a  certain  sum  and  interest,  judgment 
cannot  be  entered  up  for  principal  and  interest  upon 
an  affidavit,  stating  what  is  due  for  interest;  but 
there  must  be  a  reference  to  the  Protbonotajy  to 
compute  the  amount  of  interest  Page  v.  Jadii,  6 
Law  J.  Rep.  (n.8.)  C.P.  229. 

The  affidavit  of  the  attesting  witness  to  a  warrant 
of  attorney,  cannot  be  dispensed  with  merely  on  the 
ground  of  hia  illness.  Otven  v.  HoUes,  4  Dowl.  P.C. 
672. 

Where  an  attesting  witness  to  a  warrant  of  attor- 
ney refused  to  make  an  affidavit  of  the  execution,  to 
support  a  motion  for  judgment  upon  it,  and  it  ap- 
peared that  he  was  colludmg  with  the  defendant,  the 
Court  made  a  rule  absolute,  with  costs,  to  compel 
him  to  do  so.  Bx  parte  Morriton,  In  Cnfft  v.  Percwalf 
8DowLP.C.94. 

(C)   SbTTINQ  ASIOB. 

Arule«m  hadbeen  obtained  to  setaside  a  judgment 
•igned  upon  a  cognovit  given  by  the  defendant,  on 
the  ground  that  such  cognovit  had  been  given  upon 
an  agreement  with  the  defendant  personally,  wMch 
had  not  been  fulfilled.  On  shewing  cause,  the  rule 
was  discharged,  the  affidavit  on  which  it  had  been 
obtained  having  been  made  by  the  defendant's  attor- 
ney, and  not,  as  it  ought  to  have  been,  by  the  defen- 
dant  himself.  Preedy  v.  Lmfell,  1 T.  &  O.  847. 

The  Court  will  stay  proceedings  in  a  scLfa,  on  a 
judgment  on  a  warrant  of  attorney,  on  a  suggestion 
that  matters  occurred  before  the  signing  of  the 
judgment,  from  which  it  would  appear  that  nothing 
was  due  to  the  plaintifi^  and  reiier  the  case  to  the 
Master  to  report.  Greetulade  v.  Vaugkanf  8  Dowl. 
P.C.  687. 

The  defendant  had  obtained  a  rule  tdsi  to  set  aside 
a  warrant  of  attorney,  dated  the  1st  of  August  1835, 
on  his  own  affidavit,  that  when  he  gave  it  **  he  was 
an  infant  of  the  age  of  twenty  years  or  thereabouts," 
and  on  proof  of  his  register  of  baptism,  dated  the 
3rd  of  September  1815.  The  Court  discharged  the 
rule,  holing  that  the  infancy  had  not  been  suffi- 
ciently  made  out  Werner  y,  Stokes,  1 T.  &  G.  512 ;  1 
M.&W.20S;  4  Dowl.  P.C.  724. 

On  an  application  to  set  aside  a  warrant  of  attor- 
ney, pursuant  to  the  13  Eliz.  c  20,  &  1,  on  the  ground 
of  its  amounting  to  a  charge  of  a  benefice,  the  Court 
will  not  look  beyond  the  warrant  to  ascertain  the 
intention  of  the  parties,  and  therefore  will  not  read 
affidavits  for  that  purpose,  fiithop  v.  Hatehy  7  DowL 
P.C.  763. 

On  an  application  for  the  delivery  up  of  a  warrant 
of  attorney,  the  affidavits  may  be  entitled  in  a  cause. 
Thompion  v.  Faux,  5  Dowl.  P.C.  691. 


WARRANTY. 

The  defendant,  on  a  sale  of  pictures,  gave  a  bill 
of  parcels  to  the  plaintiff  in  these  words — **  Four 
pictures,  views  in  Venice,  Caualetto*' : — ^Held,  that 
it  was  rightly  left  to  the  jury,  Sipon  such  evidence, 
to  consider,  whether  the  defendant  meant  to  warrant 
these  four  pictures  to  be  the  productions  of  the  artist 
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named,  or  only  to  express  his  opinion  as  to  who  was 
the  artist ;  and,  the  jury  having  found  that  it  was  a 
warranty,  the  Court  refused  a  rule  for  a  new  trial 
Pmoer  v.  Barham^  5  Law  J.  Rep.  (n.8.)  K.B.  88 ;  4 
Ad.&£.473;  6N.&M.62. 

Upon  treaty  for  a  mare,  the  defendant  wrote  to 
the  plainti£^  **  I  will  take  the  mare  at  twenty  guineas, 
rf  course  warranted,  and  as  she  lays  out,  turn  her  out 
my  mare;"  and  again  he  vrrote,  "  My  son  wiU  be 
at  the  World's  End  on  Monday,  when  he  will  take 
the  mare,  and  pay  you ;  if  you  want  to  go  elsewhere, 
send  anybody  with  a  receipt,  and  the  money  shall 
be  paid,  only  say  in  the  receipt,  sound,  and  quiet  in 
harness."  The  plaintiff  in  answer,  wrote,  **  She  is 
warranted  sound,  and  quiet  in  double  harness ;  I  never 
put  her  in  single  harness,  as  I  never  wanted  it"  The 
mare  was  sent  to  the  World's  End,  but  without  any 
receipt  or  warranty ;  and  the  son  of  the  defendant 
took  her  away  without  paying  the  price,  and  she  was 
kept  some  days,  but  afterwards  returned  as  not 
sound.  In  an  action  for  the  price,  the  jury  found  there 
was  no  acceptance  upon  the  incomplete  warranty, 
and  for  the  defendant : — Held,  upon  motion  to  enter 
a  verdict  for  the  plaintiff)  first,  that  there  was  no 
complete  contract  in  writing ;  secondly,  that  the  son 
had  only  a  limited  authority  as  agent,  and  that  the 
defendant  was  not  bound  by  his  act  of  bringing  the 
mare  home  under  the  circumstances.  Jordan  v. 
Norton,  7  Law  J.  Rep.  (n.s.)  Exch.  281 ;  4  M.  &  W. 
155. 

The  defendant  sent  to  the  plaintiff  the  following 
order:—"  Send  me  your  patent  hopper  and  apparatus, 
to  fit  up  my  brewing  copper,  with  your  smoke- 
consuming  furnace."  The  f\imace,  as  ordered,  was 
sent  and  put  up  in  the  brewery.  In  an  action  of 
assumpsit,  for  the  price  which  had  been  agreed 
upon,  the  jury  found  that  the  smoke-consuming 
furnace  was  useless  to  the  defendant  for  his  brew- 
ery : — Held,  notwithstanding,  that  the  plaintiff  was 
entitled  to  recover  the  fall  price,  no  fraud  being 
imputed  to  him,  inasmuch  as  the  order  was  for  a 
specific  defined  article,  which  was  furnished,  and 
that  no  warranty  that  it  should  answer  for  the  re- 
quired purpose,  could  be  imported  into  the  contract 
Chanter  y.  Hopkins,  8  Law  J.  Rep.  (zi.8.)  Exch.  14; 
4M.&W.399. 

The  plaintiff  purchased  from  the  defendant  seventy- 
five  barrels  of  mess  pork,  as  the  mess  pork  of  Messrs. 
Scott  8t  Co.,  and  all  the  casks  bore  the  brand  of 
those  merchants.  In  addition  to  such  brand,  how- 
ever, some  of  the  barrels  were  marked  with  the 
letter  W,  and  the  pork  which  they  contained  was 
not  the  manufacture  of  Scott  &  Co.,  but  of  another 
merchant,  from  whom  they  had  purchased.  The 
article  contained  in  these  latter  casks  was  inferior 
to  that  which  was  manufactured  by  Scott  &  Co., 
and,  though  mess  pork,  was  not  prime: — Held, 
upon  the  &fendant's  refusing  to  take  back  the  pork, 
that  the  plaintiff  was  entitled  to  sell  the  article  and 
bring  an  action  for  the  difference  of  price  between 
that  which  was  not  &e  manufacture  of  Scott  &  Co., 
and  that  which  was ;  as  the  brand  upon  the  barrels 
amounted  to  an  engagement  that  the  pork  was  cured 
by  Messrs.  Scott  &  Co.,  and  that  they  were  not  alone 
the  consignors,  but  the  manufacturers  also.  Powelv. 
Horton,  5  Law  J.  Rep.  (n.s.)  C.P.  204;  2  Bing.  N.C. 
668;  3Sc.  110. 

Where  a  declaration  on  abreach  of  warranty  on  the 
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Bale  of  a  hone  alleged,  by  wav  of  special  damage, 
that  the  purchaser  resold  the  horse  at  an  advanced 
price,  and  was  af^rwards  compelled  to  take  it  back 
and  return  the  money: — Held,  that  the  plaintiff 
was  not  entitled  to  recover  the  di^rence  between 
the  purchase-money^  and  the  advance  at  which  he 
sold  it,  as  it  was  not  alleged  that  he  had  expended 
any  money,  so  as  to  increase  the  value  of  the  horse 
in  the  intervaL 

Qwtre — ^whether  it  could  have  been  recovered,  if 
there  had  been  any  such  averment  and  proof  thereof. 
Clare  v.  Maynard,  6  Law  J.  Rep.  (n.s.)  K.B.  138 ;  6 
Ad.&  £.  519;  1  N.&P.  701;  see  s.c.  7  C.&P. 
741. 

Crib-biting,  which  has  not  yet  produced  disease 
or  alteration  of  structure,  is  not  an  *' unsoundness," 
but  is  a  "vice"  under  a  warranty  that  a  horse  is 
<*  sound"  and  free  from  '<  vice."  Schoi^ld  v.  Robh, 
2M.&R.210.  [Parke] 

A  cough,  at  the  time  of  the  sale  of  a  horse  war- 
ranted sound,  is  an  unsoundness  and  breach  of  the 
warranty,  though  it  be  afterwards  cured  without 
any  permanent  injury  to  the  horse.  Coatesy.  Stephtm^ 
2  M.  &R.  167.  [Parke] 

A  slight  disorder  on  a  horse  at  the  time  of  a  sale, 
not  calculated  permauently  to  diminish  his  useful- 
ness, and  from  which  he  afterwards  recovers,  is  not  , 
an  unsoundness  constituting  a  breach  of  the  war- 
ranty. Bolden  v.  Brogden,  2  M.  &  R.  1 13.  [Coleridge] 

If,  in  an  action  on  a  warranty  of  pictures,  it  ap- 
pear that  before  the  sale  the  vendor  stated  to  the 
yendee  that  they  were  the  works  of  a  particular 
master,  it  will  be  for  the  jury  to  consider  whether 
tbe  vendor  made  this  representation  as  a  part  of  the 
contract  of  sale,  or  whether  the  defendant  made  the 
representation  as  matter  of  opinion  only. 

If  in  such  an  action  the  defendant  plead  turn  at' 
iumptit  only,  the  genuineness  of  the  pictures  is  not 
in  issue,  and  the  jury  only  need-consider  it  with  a 
view  to  the  amount  of  damages. 

If  the  counsel  for  a  defendant,  in  his  address  to 
the  jury,  cite  a  case,  but  call  no  witnesses,  the  defen- 
dant's counsel  has  a  right  to  observe  on  the  case 
cited.  Power  v.  Barham^  7  C.  &  P.  356.  [Cole- 
ridge] 

The  declaration,  in  an  action  on  a  warranty  of  a 
horse,  stated  that  the  defendant  undertook  and  pro- 
mised that  the  horse  was  sound  and  quiet  in  har- 
ness. The  defendant  only  pleaded  that  he  did  not 
undertake  and  promise  in  manner  and  form,  &c. 
The  evidence  was,  that  the  defendant  had  said  that 
the  horse  was  sound  and  quiet  in  all  respects : — 
Held,  first,  that  the  proof  satisfied  the  allegation, 
and,  secondly,  that  the  defendant  could  not,  under 
the  plea,  give  any  evidence  tending  to  shew  that  the 
horse  was  not  unsound.  Stftith  v.  Partaiu,  8  C.  &  P. 
199.  [Abinger] 

A  plaintiff  sued,  on  a  breach  of  warranty,  on  the 
•ale  of  wheat  The  declaration  contained  a  special 
count,  which  stated  a  warranty  that  the  wheat  would 
grow,  and  a  breach  that  it  would  not,  and  that  the 
plaintiff  was  deprived  of  great  gains,  &c.  The 
declaration  also  contained  counts  for  money  had 
and  received,  and  on  an  account  stated.  The  par- 
ticulars of  demand  were  for  the  price  of  the  wheat, 
but  were  expressly  limited  to  the  indebiiatiu  counts : 
--Held,  that  this  did  not  prevent  the  plaintiff  from 
giving  evidence  of  what  the  value  of  the  crops  might 


have  been,  with  a  view  to  his  damasea  on  the  fint 
count  Page  v.  Pam?y,  8  C.  &  P.  769.  [Patteaon] 

In  an  action  on  the  warranty  of  a  horse,  sold  by 
the  son  of  the  defendant,  as  the  agent  of  his  father, 
a  part  of  the  defence  being  that  the  son  had  no 
authority  to  warrant,  it  was  proposed  to  ask  a  wit- 
ness whether,  on  the  day  on  which  the  sale  Ux^ 
place,  the  defendant's  son,  in  answer  to  a  question 
put  by  the  witness  as  to  the  price  of  the  horse,  said 
that  he  would  warrant  the  horse : — Held,  inadmis- 
sible, as  being  a  conversation  with  a  stranger ;  but 
that  if  the  defendant's  son,  in  offering  the  horse  for 
sale,  had  offered  a  warranty,  it  might  have  been 
otherwise,  as  that  would  have  been  a  statement 
accompanying  an  act  done  in  the  course  of  his 
agency.  jiUsn  v.  DetuUme,  8  C.  &  P.  760.  [Erskine] 


WASTE  LAND, 

Primd  facie,  the  lord  of  the  manor  is  entitled  to 
all  waste  lands  within  the  manor ;  and  it  is  not 
essential  that  the  lord  should  shew  acts  of  owner- 
ship of  such  lands ;  and  evidence  that  the  public 
have  been  used  to  throw  rubbish  on  waste  land,  is 
rather  evidence  that  it  belongs  to  the  lord  than  to 
any  private  individual. 

If  a  person,  within  twenty  years,  inclose  a  portioo 
of  the  lord's  waste  by  the  licence  of  the  lord,  sndi 
person  cannot  be  turned  out  of  the  possession  of 
it  by  the  lord  without  some  act  being  done,  from 
which  a  lesral  revocation  of  the  licence  can  be  inferred. 

Primd  facie,  every  inclosure  made  by  a  tenant  ad- 
joining the  demised  premises  is  presumed  to  be  made 
by  him  for  the  benefit  of  the  landlord ;  but  this  pre* 
sumption  may  be  rebutted  by  evidence. 

If  a  lessee  inclose  land  which  is  near  the  demised 
premises,  as  being  part  of  the  premises  comprised 
m  his  lease,  this  is  not  an  adverse  possession  against 
his  landlord;  and  a  twenty  years'  possession  by 
him  will  not  enable  him  to  retain  possession  of  the 
inclosed  land  against  the  landlord.  Doe  d.  Dwrnraeok 
(EartS  V.  WilUanu,  7  C.  &  P.  332.  [Coleridge] 

A  nad,  forty- five  years  ago,  inclosed  a  piece  of 
ground  from  the  waste,  and  built  a  cottage  on 
part  of  it  He  died  twenty-nine  years  ago,  and, 
after  that,  his  widow  and  daughter  lived  on  the  pre- 
mises till  the  death  of  the  former,  a  month  before 
the  trial : — Held,  in  ejectment  by  A's  eldest  son, 
that  his  claim  was  barred,  unless  the  jury  were 
satisfied  that  his  mother  held  the  premises  by  his 
permission,  and  not  adversely. — Held,  also,  that 
the  declarations  of  the  mother  were  evidence  for  the 
lessor  of  the  plaintiff  although  she  was  not  in  the 
sole  occupation  of  the  premises,  and  although  she 
was  not  on  the  premises  when  snch  declsxations 
were  made. 

If  a  person  makes  an  encroachment  from  the 
waste,  and  dies  within  twenty  years,  this  encroach- 
ment (except  as  against  the  rightful  o¥naer)  descends 
to  his  heir,  and  does  not  go  to  his  executor.  Dioed. 
PritchardY,Jatmcey,%C,^V.99.  [Coleridge] 

If  a  person  takes  a  farm,  and  then  takes  a  bit  of 
the  waste  and  annexes  it  to  the  farm,  he  does  not 
take  this  for  himself,  but  for  his  landlord.  Doe  d. 
Harrieon  v.  MurreU,  8  C.  &  P.  184.  [Abinger] 
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WATCH  BATES. 

[See  Rate.] 

ProrisioBB  for  assessing  and  leTying  watch  rates 
in  certain  boroughs,  2  &  8  Vict  c  28 ;  17  Law  J.  Stat 
61.  That  act  amended  byS&^Victc.  28;  18  Law 
J.Statdl». 


WATER  AND  WATERCOURSE. 

If  an  ancient  ditch  has  at  one  end  anciently 
opened  into  a  stream,  and  the  owner  of  a  mill  on 
the  stream  has  kept  the  opening  at  the  end  of  the 
ditch  closed  for  twenty  years  and  more,  without 
interruption,  that  would  give  the  miU-owner  such  a 
right  to  keep  it  closed,  tiiat  the  owner  of  the  land 
adjoining  the  ditch  would  not  be  justified  in  re- 
opening the  communication,  although  it  might 
appear  that  the  communication  between  the  stream 
aud  the  ditch  was  ancient 

If  the  owner  of  the  water-mill  worked  by  a 
ground-shot  wheel,  at  a  low  head  of  water,  alter  the 
wheel  to  a  breast- shot  wheel,  which  requires  a  high 
head  of  water,  and  after  that,  for  twenty  years  and 
more,  discontinue  the  use  of  the  breast-shot  wheel, 
and  resume  the  use  of  the  ground-shot  wheel,  his 
discontinuance  will  cause  the  mill-owner  to  lose  his 
right  to  the  higher  head  of  water. 

If  a  defendimt  in  one  plea  claim  to  have  water 
flow  from  a  mill-stream  'to  a  ditch  at  all  times,  and 
in  another  plea  claim  the  right  only  at  the  time  of 
flashes,  and  the  jury  find  the  right  in  his  favour  at 
all  times,  the  Judge  will  discharge  the  jury  as  to 
the  claim  at  the  time  of  flashes. 

If,  in  an  action  against  two  for  diverting  water 
firom  a  mill,  it  appear  that  on  one  day  both  defen- 
dants cut  a  trench  in  the  bank  of  the  mill-stream, 
alleging  that  they  had  a  right  to  do  so,  and  that  the 
trench  being  filled  up  one  of  the  defendants  re- 
opened it,  it  will  be  for  the  jury  to  say  whether  both 
defendants  did  not  concur  in  the  re-opening  of  the 
trench.  Drewett  v.  Sheardj  7  C.  &  P.  465.  [Littledale] 

The  stanners  of  Devonshire  are  not  entitled  by 
cufltom  to  divert  water  from  streams  into  their 
mines,  and  for  that  purpose  to  dig  trenches  over 
other  people's  lands.  BoMtard  v.  Smithy  2  M.  &  R. 
129.  [Tmdal] 

In  an  action  against  the  defendant  for  obstructing 
the  plaintiff's  right  to  water  flowing  through  the 
defendant's  land  to  the  land  of  the  plaintifl^, — Held, 
that  such  right  was  not  lost  by  the  plaintiff  making 
certain  alterations  in  the  course  above  his  own  lan{ 
it  not  appearing  that  any  right  of  the  defendant  was 
interfered  with  or  injured  by  such  alteration: — 
Held  also,  that  the  right  was  not  lost  by  an  inter- 
ruption in  the  ancient  course  of  the  stream,  being 
that  to  which  the  plaintiff  was  entitled,  which  inter- 
ruption was  continued  to  a  period  within  twenty 
years.  /To// v.  Swift,  7  Law  J.  Kep.  (n.s.)  C.P.  209  j 
4Bing.N.C.381;  6Sc.  167. 

In  an  action  for  breaking  flood-sates,  the  defen- 
dant justified  as  the  lessee  of  a  mill,  which  he  held 
of  the  Bishop  of  W.  For  the  defendant,  old  leases 
of  the  mill  granted  by  the  Bishop  of  W  were  pro- 
duced firom  the  bishop's  registry,  and  read  in  evi- 
dence ;  and  it  was  proposed,  on  the  part  of  the 
defendant,  to  put  in  an  old  map  of  the  place  in 
question,  also  brought  fh>m  the  Bishop  of  W's 


registry : — Held,  that  the  map  was  not  admissible 
in  evidence.  Wakeman  v.  Wft,  7  C.  &  P.  479.  [Pat- 
teson] 

In  an  action  on  the  case  for  disturbing  the  plain- 
tiff in  the  use  of  a  well,  by  putting  rubbish  into  it» 
the  plaintiff  will  be  entitled  to  recover,  if,  by  means 
of  the  rubbish,  the  water  had  been  shallowed,  and 
the  well  rendered  less  convenient  for  use;  but  if 
the  efStoX  only  was  to  make  the  water  temporarily 
muddy,  that  is  too  minute  a  damage  to  support  the 
action. 

If,  in  an  action  on  the  case,  a  plaintiff,  in  the 
first  count,  claim  the  right  to  the  use  of  a  well 
as  appurtenant  to  *'  a  certain  dwelling-house,"  and, 
in  a  second  count,  complain  that  the  defendant 
obstructed  a  watercourse  which  the  plaintiff  claims 
as  appurtenant  to  "  a  certain  other  dwelling-house," 
the  word  "  other"  is  here  not  matter  of  description, 
and,  therefore,  it  is  no  ground  of  nonsuit  that  both 
the  rights  claimed  were  appurtenant  to  the  same 
house.  Taylor  y,  Bennett,  7  C.  &  P.  829.  [Coleridge] 

In  an  action  for  obstructing  a  right  of  waterway, 
to  a  close  which  has  been  divided  from  other  pro- 
perty, proof  of  user  by  the  owner  of  the  entire  pro- 
perty when  undivided,  referablei  to  another  part 
thereof,  is  no  evidence  for  the  jury.  Bowen  or  Bower 
V.  HiU,  5  Law  J.  Rep.  (n.s.)  C.P.  77  ;  2  Bing.  N.C. 
839;  2SC.635. 

Action  for  obstruction  of  a  watercourse  to  which 
plaintifb  alleged  themselves  to  be  entitled  by  reason 
of  their  possession  of  a  mill.  An  agreement  for  such 
a  watercourse,  made  twenty-eight  years  before  with 
those  under  whom  plaintil^  claimed,  being  given  in 
evidence  by  the  defendants,  it  should  nevertheless 
be  left  to  the  jury  to  presume  whether  a  grant  has 
not  been  executed.  Dewhirst  v.  Wrigley,  C.P.C.  329. 


WATERMEN'S  ACT. 

The  67th  section  of  the  Watermen's  Act  (7  & 
8  Geo.  4,  c.  76,)  which  empowers  the  Court  of 
Mayor  and  Aldermen  to  make  bye-ltws  for  regu- 
lating the  boats,  vessels,  and  other  craft  to  be  rowed 
or  worked  within  the  limits  of  the  act,  extends  to 
steam-vessela,  TisdeU  v.  Omhe,  7  Ad.  &  £.  788 ;  8 
N.  &  P.  29 ;  7  Law  J.  Rep.  (n.s.)  M.C.  48. 


WAY. 

[See  Eabeuekt — Highway — Prbscbiption — 

Rate — Turnpike.  ] 

By  deed  of  partition,  two  estates,  formerly  distinct, 
but  which  had  become  vested  in  co-parceners,  were 
conveyed  to  a  trustee,  together  with  all  ways,  paths^ 
passages,  easements,  &c.,  to  the  said  messuages,  &c. 
belonging,  appertaining,  or  therewith  usually  held 
and  occupied  or  enjoyed,  to  have  and  to  hold  the 
said  messuages,  &c.,  with  the  appurtenances,  as  to 
one  estate,  to  Uie  use  of  A  in  fee,  and  as  to  the 
other,  to  the  use  of  himself  in  fee,  to  become  tenant 
of  the  praeipe  in  a  recovery : — Held,  that,  on  this 
deed,  there  was  sufficient  evidence  of  an  intention, 
that  a  way,  which  h^d  been  usually  enjoyed  by  the 
occupier  of  the  one  estate  over  the  other,  and  which 
was  used  up  to  the  time  of  the  deed  of  partition, 
should  pass  to  the  uses  limited  as  to  the  former 
estate,  under  the  word  appurtenaneee :  and  that,  as 
the  re-lessee  to  uses  as  to  the  one  property  took  no 
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Mtate,  he  had  not  such  a  seltln  of  the  soil  of  the 
two  as  ihould  extinguish  the  right  of  way.  Jamea 
▼.  Plant,  (in  error,)  6  Law  J.  Rep.  (n.8.)  Exch.  260 } 
4AcL&£.749;  6N.&M.282. 

A  clause  in  a  private  inclosure  act  enacted,  that 
all  carriage  roads,  bridle  roads,  and  footways  over  a 
certain  part  of  the  land  allotted  to  the  defendant 
should  oe  extinguished  from  the  time  a  certain 
public  road,  fit  for  carriages  and  cattle,  should  be 
formed  and  put  into  good  and  sufficient  repair,  by 
and  at  the  expense  of  the  defendant ;  provided  that 
nothing  contained  in  the  act  should  extend,  or  be 
construed  to  extend,  to  deprive  the  plaintiff's 
father,  bis  heirs  and  assies,  or  his  or  their  agents, 
servants,  &c.,  with  or  without  horses,  of  the  right 
of  ingress,  egreu,  or  regress  to  or  from  the  ancient 
cut  or  watercourse,  to  float  certain  meadow  grounds, 
nor  to  deprive  the  parties  above  specified,  of  the 
liberty  of  ingress,  without  horses,  &c  to  repair  the 
said  cut  or  watercourse : — Held,  that  the  right  of 
ingress  at  a  particular  spot,  for  the  purpose  of  re- 
pairing the  watercourse  enjoyed  and  possessed  by 
the  plaintiff's  father,  before  and  at  the  time  of  the 
passing  of  the  act,  was  preserved  by  the  proviso  in 
the  section  ;  and  that  the  defendant  had  no  right  to 
compel  the  plaintiff  to  enter  at  a  substituted  spot. 
Held  also,  in  an  action  for  the  obstruction  com- 
plained of,  that  a  tenant  in  possession  of  part  of  the 
meadow  ground  in  question,  was  competent  as  a 
witness  to  support  the  plaintiff's  case ;  and  semble, 
that  it  was  not  necessary  to  indorse  his  name  on  the 
record  under  the  8  &  4  Will.  4,  c.  42,  s.  27.  Adeane 
v.  Mortlocke,  8  Law  J.  Rep.  (m.s.)  C.P.  138 ;  5  Bing. 
N.C.  236 ;  7  Sc.  189. 

In  trespass  qua.  clou.  fie.  the  defendant  pleaded 
that  he  and  the  occupiers  of  a  certain  house  had, 
for  twenty  years,  enjoyed,  as  of  right,  a  certain 
way  '•  from  a  certain  highway,  over  the  plaintiff's 
close,  in  which,  &c.,  to  the  defendant's  house 
and  back."  The  replication  alleged,  that  the  de- 
fendant, &c.  had  enjoyed  the  said  way  by  leave  and 
licence.  It  ^las  proved  that  the  defendsjit,  &c.  had 
a  right  of  way  over  the  plaintiff's  close  to  the 
highway,  and  across  it  to  a  field  of  the  defendant's 
on  the  other  side,  and  that  if  a  way  over  the  plain- 
tiff's close  to  the  highway  was  ever  used  for  any 
other  purpose  than  to  get  to  the  field  on  the  other 
side,  this  was  done  by  the  plaintiff's  licence : — Held, 
that  a  right  of  way  to  or  Arom  a  highway  is  a  right 
to  go  to  or  from  it,  and  to  or  from  each  and  every 

f»laco  bevond  it,  to  which  it  leads ;  and  that,  as  the 
icence  here  pleaded  was  proved  not  to  extend  to 
the  whole  of  such  right,  the  replication  failed. 
Colchester  v.  Robert*,  8  Law  J.  Rep.  (n.s.)  Exch.  195 ; 
4  M.  &  W.  769. 

Although  long  user  of  a  road  affords  evidence  of 
a  dedication  to  the  public,  yet,  as  such  dedication 
is  not  complete  without  an  intention  on  the  part  of 
the  land-owner  to  dedicate  it,  the  origin  of  the  user 
mav  be  shewn,  to  rebut  the  inference  of  the  dedi- 
cation :  and  it  may  be  shewn,  that  there  was  only 
a  licence  proceeding  from  express  agreement  and 
bargain.  Barraclough  v.  Jofumon,  7  Law  J.  Rep. 
(n.s.)  aB.  172 ;  8  Ad.  &  £.  99 ;  3  N.  &  P.  233. 

In  support  of  a  plea  of  a  way  for  twenty  years, 
for  carriages,  &c.,  evidence  was  given,  that  the  way 
had  been  used  for  all  purposes  for  which  it  had  been 
wanted  during  that  time,  but  that  coals  had  never 


been  carried  along  it,  nor  had  any  been  prodnsed 
for  twenty  years,  from  the  land  in  respect  of  which 
the  way  was  claimed : — Held,  that  it  was  a  qaestion 
of  fact  for  the  juxy,  whether  a  way  for  coals  was 
established  by  such  evidence  ;  and  that  the  circom- 
stances  of  the  case  led  to  no  inference  of  law,  in  ex- 
tension or  limitation  of  the  right.  Cowlmg  v.  Big- 
giruon,  7  Law  J.  Rep.  (11.8.)  £xch.  265  i  4 IL  &  W. 
245. 

A  deed  reserved  to  the  defendant "  a  right  of  way 
and  passage  over  a  yard  to  a  stable  and  loft  over 
the  same,  and  the  space  or  opeping  under  the  said 
loft,  and  now  used  as  a  wood-houae:"  and  also 
"  the  use  of  a  certain  part  of  the  yard,  in  common 
with  the  plaintifl^  it  bemg  the  intent  and  meaning 
of  the  parties  that  the  yard  should  be  open  and 
undivided,  as  the  same  then  was,  and  to  be  naed  in 
common  by  the  occupiers  of  the  messuages  of  the 
plaintiff  and  defendant,  in  the  same  manner  as  the 
tenants  thereof  had  been  accustomed  hitherto  to 
use  the  same."  The  defendant  afterwards  converted 
the  loft,  and  the  space  thereunder,  into  a  cottage: — 
Held,  first,  that  by  so  doing  the  right  to  ose  the 
yard  in  common  with  the  plaintiff  was  gone,  as  that 
right  was  restricted  to  a  common  uaer  of  ihe  yard 
as  it  was  at  the  time  of  the  execution  of  the  deed, 
which  was  very  different  from  the  user  after  a  cot- 
tage had  been  built  upon  it:  and,  secondly,  that 
the  right  of  way  was  gone  by  the  conversion  of  the 
loft,  and  the  space  thereunder,  into  a  cottage,  at, 
although  it  would  have  remained  if  there  had  been 
merely  an  alteration  of  the  quality  of  the  place  to 
which  it  was  given,  yet,  inasmuch  as  thia  waa  an 
alteration  of  the  substance,  the  way  was  gone. 
Allan  V.  Gomme,  9  Law  J.  Rep.  (n.&)  Q.B.  258 ;  11 
Ad.  &  £.  759 ;  3  P.  &  D.  581. 

Where  issue  is  joined  on  the  allegation  of  an 
interruption  acquiesced  in,  the  party  alleging  the 
interruption,  having  proved  a  non-user  during  part 
of  the  time,  may,  in  order  to  ahew  that  such  non- 
user  was  a  voluntary  forbearance,  give  evidence  that, 
two  years  before  the  non-user  commenced,  the  party 
claiming  the  way  paid  a  considomtion  for  beiog 
allowed  to  use  it  Tickle  v.  Broum,  4  Ad.  &  £.  369  ; 
5  Law  J.  Rep.  (n.8.)  K.B.  119 ;  6  N.  &  M.  23a 

A  reversicmer  cannot  sue  for  the  obstruction  of  a 
right  of  way,  unless  the  obstruction  be  such  as 
either  permanently  iigurea  the  estate,  or  operates 
in  denial  of  the  right.  Hopwood  v.  Sckefieldf  2  M.  & 
R.34.  [Patteson] 

The  user  of  a  way  during  the  occupation  of 
tenants  does  not  bind  the  landlord,  unless  he  was 
aware  of  it ;  but  if  the  user  had  been  for  a  great 
length  of  time,  it  may  be  presumed  that  he  was 
aware  of  it 

If  in  an  action  of  trespass  &e  defendant  pleads  a 
footway,  his  plea  is  supported  by  proof  of  a  carriage- 
way ,Jas  a  carriage-way  always  includes  a  footway. 

Agate  being  Kept  across  a  way  is  not  conclusive 
that  it  is  not  a  public  way,  as  tne  way  may  have 
been  granted  to  the  public  with  the  reservation  of 
the  right  of  keeping  a  gate  across  it  to  prevent  cattle 
straying.  Davies  v.  SUphene^  7  C.  &  P.  57a  [Den- 
manj 

In  an  action  for  obstructing  a  way  granted  by  a 
lease  from  the  defendant  to  the  plaintiff  the  Judge 
will  receive  evidence  of  the  state  of  the  premises  at 
the  time  of  granting  the  lease,  and  wiU  then  pnt  a 
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coitBtnietion  on  the  kMe  m  to  tlio  line  alMtff  whiel^ 
the  way  granted  is;  bnt  lie  inll  not  reoeiYe  evi-' 
dence  of  the  declarations  or  acta  of  the  partiea 
either  before  or  after  the  lease,  aa  shewing  where 
the  way  is  or  was  intended  to  be ;  but  if  it  be  un- 
certain on  the  words  of  the  grant  which  of  two  ways 
is  intended,  the  Judge  will  receive  parol  evidence  to 
shew  which  of  the  two  the  grantor  meant  to  grant 

If  a  way  granted  by  a  lease  cannot  be  used  by 
reason  of  its  passing  over  the  land  of  third  persons, 
and  there  is  no  oth^  way  to  the  lessee's  house,  he 
is  entitled  to  a  way  of  necessity  to  the  nearest  public 
highway  by  the  sdiortest  line  across  the  grantor's 
land. 

The  grantee  of  a  private  way  is  the  person  to 
make  it 

Whether  a  lessee  of  building  ground  is  entitled 
to  a  way  of  necessity  for  carriages  when  built — 
quare.     O^bom  v.  Wise,  7  C.  &  P.  761.    [Parke] 

In  trespass  the  plea  alleged,  that  the  way  in 
question  was  used  for  forty  years  as  of  right,  by  the 
occupier,  &c.  of  the  &rm : — Held,  that  on  a  repli- 
cation  traversing  the  use  as  of  right,  the  plaintiff 
might  give  in  evidence,  under  2  &  8  Will.  4,  c  71, 
s.  5,  that  the  way  had  been  used  by  leave  and 
licence,  and  that  an  acknowledgment  had  been 
given  bv  those  to  whom  the  use  of  such  way  had 
been  allowed.  Beasletf  v.  Clarke,  5  Law  J.  Rep. 
(N.B.}  C.P.  281 ;  2  Bing.  N.C.  705 ;  3  Sc  268;  fi 
Dowl.  P.C.  60. 

Where,  in  an  indictment  for  non-repair  of  a  public 
highway,  the  part  alleged  to  be  out  of  repair  was 
"  from  a  certain  turnpike  road  towards  and  unto  the 
parish  church,"  and  the  way  proved  was  from  the 
turnpike  road  to  a  gate  entering  the  churchyard, 
from  which  there  was  a  public  way  along  the  wall 
of  the  churchyard,  which  led  to  a  new  way,  which, 
making  an  acute  angle  with  the  first,  led  directly  to 
the  church  :~-Held,  that  the  way  was  well  described^ 
as  a  way  leading  towards  and  unto  the  church. 

Per  Lord  Denman,  C.  J.,  and  semble,  per  Cole- 
ridge, J,  if  the  way  had  been  described  as  an  im- 
memorial way  for  the  whole  length,  that  would  have 
been  untrue,  and  the  defendants  would  have  been 
entitled  to  the  advantage  of  such  misdescription. 
Rex  V.  Downskhre  {Marchioness),  5  Law  J.  Rep.  (n.8.) 
ELB.60;  4Ad.&£.232;  6N.&M.662. 

In  an  action  against  the  defendants  for  injury 
done  to  the  plaintiif  in  his  trade,  by  obstructing, 
and  continuing  to  obstruct,  a  public  way : — Held, 
that  the  remedy  by  action  was  proper,  and  the  party 
complaining  need  not  proceed  by  indictment 

The  64th  section,  of  the  statute,  under  which  the 
defendants  were  incorporated,  enabled  them  to  build 
on  certain  places,  and  thereby  to  stop  up  the  old 
way  or  passage  over  the  same,  provided  that  they 
made  an  avenue  underneath  some  of  the  buildings, 
&C. : — Held,  (dissenHente  Gaselee,  J.)  that  a  count 
in  the  declaration,  complaining  of  certain  old  ways 
being  stopped  up  for  an  unreasohable  time,  was 
substantially  good,  and  that  the  complaint  need  not 
be  for  not  opening  a  new  way. 

The  93rd  section  enacted,  "  that  no  action  should 
be  brought  after  six  months  after  the  cause  of  action 
ahould  have  arisen."  The  obstruction  complained 
of  being  found  to  exist  up  to  the  2nd  of  July,  the 
writ  was  sued  out  on  the  30th  of  December,  when 
the  six  months,  except  two  days,  had  elapsed: — 


Held,  thai  the  plaintiff  was  entitled  to  recover 
damages  only  for  those  two  days,  and  that  the  ver- 
dict should  be  reduced  to  the  amount  of  those  da- 
mages. WUks  V.  Hungerfird  Market  Compamf,  5  Law 
J.Rep.(N.s.)C.P.23;  2  Bing.  N.C.  281 ;  2Sc44& 
An  indictment  for  obstructing  a  highway,  by 
placing  a  gate  across  it,  stated  the  way  to  be  *'  firom 
the  town  of  C,"  to  a  place  called  H,  and  charged  the 
obstruction  to  be  *'  between  the  town  of  C"  and  H. 
By  a  local  paving  act,  the  limits  of  the  town  of  C 
were  defined,  ana  the  locus  in  quo  was  within  those 
limits ;  and  the  prosecutor  relied  on  the  local  turn- 
pike acts,  which  prohibited  the  erection  of  gates 
widiin  the  town : — Held,  that  the  indictment  could 
not  be  sustained,  as  the  terms  ''from"  and  ''be- 
tween," excluded  the  town ;  and  that,  according  to 
the  limits  defined  by  the  local  paving  act,  which  the 
prosecutors  relied  on,  as  bringing  the  obstruction 
within  the  other  local  acts,  the  obstruction  was 
shewn  to  be  in  the  town.  Regina  v.  Fisher,  8  C.  ft 
P.  612.  [Patteson] 


WILL. 


[See  Chabitt  —  Dbviss  —  Legacy  —  1  Vict 
c.  26;  15  Law  J.  Stat  33.] 

(A)  Validity.* 

(a)  In  general. 

(b)  Execution  and  Attestation. 

(B)   PnOBATB. 

^C)  Pbobatb  Dxtty. 
(D)  Rbvocatioh. 

(E)    CONSTBUCTIOH. 

(F)  Codicil. 

(G)  Election  ijndbe. 

(H)  Destboyino  and  concealing. 
(I)  WiTNESBBs  AND  Evidence. 


(A)  Validity. 
(a)  IngeneraL 

If  a  British  subject,  domiciled  in  a  illreign  conn- 
try,  by  his  will  appoints  A  his  executor,  but  makes 
a  disposition  of  his  personal  property,  which,  though 
valid  by  the  laws  of  England,  is  invalid  by  the  law 
of  that  foreign  countrv,  the  Court  of  Chancery  is 
at  liberty,  notwithstanding  probate  may  have  been 
granted  to  A  in  this  country,  to  hold  that  the  will 
has  no  operation  beyond  appointing  A  the  executor. 
Thornton  v.  Curling,  8  Sim.  310. 

The  donucile  of  origin  continues  until  another  is 
acquired.  A  new  domicile  is  not  acquired  by  resi- 
dence, unless  it  be  taken  up  with  an  intention  of 
abandoning  the  former  domicile. 

A  Frenchman  having  quitted  France  in  1792,  in 
consequence  of  the  Revolution  in  that  country,  and 
having  resided  in  England  until  1814,  when  he  re- 
turned to  France,  and  firom  that  time  resided  occa- 
sionally in  both  countries,  held  not  to  have  aban- 
doned his  original  domicile. 

The  validity  of  a  will  is  to  be  determined  by  the 
law  of  the  country  where  the  deceased  was  domi- 
ciled at  his  death.  Be  Bonnetfol  v.  De  Bonneval,  1 
Curt  857. 

The  deceased  died  on  the  20th  of  April  1836,  pes- 
sessed  of  real  and  personal  estate,  together  of  the 
value  of  about  1,000,0002.  Two  papers,  A  and  B, 
alleged  to  have  been  found  at  the  deceased's  death 
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in  his  fast-locked  repocitoiy  annexed  together  by 
wafers,  and  sealed  up  in  an  envelope  indorsed,  **  The 
will  of  James  Wood,  Esq.,  2nd  and  3rd  December 
1834,"  were  propounded  as  together  containing  the 
wilL  A,  which  was  headed  "  Instructions  for  the 
will  of  me,  James  Wood,  Esq.,  of  Gloucester,"  was 
dated  the  2nd  of  December  1834,  and  was  signed 
by  the  deceased,  but  not  attested,  purported  to  ap- 
point four  gentlemen  by  name  executors,  to  desire 
them  to  take  possession  of  his  personal  estate,  sub- 
ject to  the  payment  of  debts  and  "  such  legacies  as 
I  may  hereafter  direct,"  and  to  declare  he  would 
dispose  of  his  real  estates  by  writing  indorsed  thereon. 
Paper  B,  a  separate  paper,  dated  Srd  of  December 
1834,  signed  by  the  deceased  and  attested  by  three 
witnesses,  began, — **  I,  James  Wood,  Esq.,  do  de- 
clare this  to  be  my  will  for  disposing  my  estates, 
as  directed  by  my  instructions,"  gave  all  his  real  and 
personal  estates,  "  which  I  may  not  dispose  of,  and 
subject  to  my  debts  and  to  any  legacies  or  bequests 
of  any  part  thereof,  which  I  may  hereafter  naake, 
&0.,  to  my  executors,"  not  naming  or  otherwise 
describing  them.  Both  papers  were  very  informal, 
were  in  the  handwriting  of  one  of  the  executors  (the 
deceased's  attorney),  and  ultimately  appeared  to 
have  been,  by  such  attorney,  annexed  together, 
sealed  up  in  the  envelope,  indorsed  and  locked  up 
in  the  deceased's  bureau  durinff  his  last  illness,  and 
without  his  direction  or  knowledge: — Held,  that  the 
presumption  of  law,  that  instructions  are  superseded 
by  the  execution  of  a  will,  was  not  repelled;  that  the 
two  papers  not  being  published  together  as  the  will 
of  the  deceased,  nor  annexed  with  his  knowledge, 
and  A  not  being  unequivocally  referred  to  in  B, 
A  formed  no  part  of  deceased's  will ;  that  conse- 
quently the  interest  of  the  four  parties  named  in  it 
as  executors,  was  at  an  end,  and  that  there  was  no 
party  before  the  Court  wi^  an  admitted  interest 
who  could  propound.  B  prayed  probate  of  it,  or 
administration  with  it  annexed.  The  Court,  there- 
fore, pronounced  against  A,  made  no  decree  as  to  B, 
and  condemlkd  the  parties  propounding  A  and  B, 
in  the  costs  of  one  of  the  next-of-kin. 

Another  paper  propounded  as  a  codicil,  by  lega- 
tees named  in  it,  opposed  by  the  asserted  executor 
and  by  all  the  next-of-kin,  dated  July  1835,  alleged 
to  be  an  holograph  of  and  signed  by  the  deceased, 
and  to  have  been  sent  in  an  anonymous  note,  by  the 
three -penny  post,  to  one  of  the  legatees,,  leaving 
legacies  amounting  altogether  to  210,0002.,  and  re- 
ferring to  a  legacy  in  another  codicil  not  forthcoming, 
which  paper  was  partially  torn  and  partially  burnt, 
and  was  alleged  to  have  been  so  done  and  other 
testamentary  papers  to  have  been  destroyed  after 
the  deceasea's  death,  or  in  his  lifetime  unknown  to 
him : — Held,  that  as  the  evidence  of  handwriting 
was  contradictory,  though  the  affirmative  prepon- 
derated, and  the  disposition  was  probable,  the  Court 
could  not  judicially  pronounce  the  codicil  to  have 
been  the  act  of  the  deceased,  and  consequently 
would  not  inquire  whether  it  were  cancelled  or  not; 
or,  if  cancelled,  whether  such  cancellation  was  the 
act  of  the  deceased.     Wood  v.  Goodlake,  2  Curt  82. 

The  will,  dated  and  executed  on  the  15th  of  No- 
vember 1839,  of  a  testator  who  was  labouring  under 
certain  delusions  on  the  three  previous  days  to  its 
execution,  and  who  destroyed  himself  on  the  day 
ibilowing  the  16th,  while  under  temporary  insanity. 


was  pronounced  for,  and  the  coats  of  the  Queen's 
proctor,  who  opposed  the  will  on  behalf  of  the  Crown, 
refused.  Chamber*  v.  Queen's  Proctor,  2  Cart  415. 

The  onus  probandi  in  every  ease  lies  upon  tlie 
party  who  propounds  a  wilL 

Where  Uie  party  who  prepares  a  will  takes  a 
benefit  under  it,  that  is  a  circumstance  which  ex- 
cites the  suspicion  of  the  Court ;  and  unless  thst 
suspicion  be  removed,  the  Court  will  not  pKonoonce 
in  favour  of  the  instrument 

A  will  prepared  by  the  deceased's  solicitor,  under 
which  he  took  a  considerable  benefit,  the  only  sod  of 
the  deceased  being  excluded,  and  the  deceased  being 
of  weak  though  of  testable  capacity,  under  the  ai' 
cumstances  was  pronounced  for,  affirming  the  len- 
tence  of  the  Prerogative  Court,  with  costs.  jBerry  v. 
Buttin^  1  Curt  638. 

The  will  of  a  married  woman,  prepared  by  the 
husband's  solicitor  unknown  to  the  deceased,  from 
instructions  given  by  the  husband,  he  being  ap- 
pointed sole  executor  and  residuary  legatee,  depart- 
ing from  the  intentions  of  the  deceased  previously 
expressed  by  her,  pronounced  against,  and  the  hus- 
band condemned  in  costs.  Baker  v.  Bait,  1  Curt  125i 

The  will  of  an  aged  person  of  doubtful  capacity, 
prepared  by  a  solicitor  who  was  appointed  an  exe- 
outor  and  one  of  the  residuary  legatees,  pronounced 
against,  and  the  parties  propounding  it  condemned 
in  costs. 

Bare  execution  in  such  a  case  is  not  sufficient 

The  principles  of  law  applicable  to  such  cases. 
Durlin^  v.  Lovelandj  2  Curt  225. 

A  will  pronounced  against,  the  attesting  witnesses 
only  havmg  been  examined ;  the  deceased  being 
of  an  advanced  age  and  very  infirm,  and  the  instm- 
ment  having  been  drawn  up  from  directions  given 
by  the  executor,  and  no  instructions  being  proved  to 
have  been  given  by  the  deceased.  Saukeif  v.  .Litfryt 
1  Curt  402. 

Papers  propounded  as  the  will  and  codicil  of  a 
party  deceased,  opposed  on  the  ground  of  forgexv 
and  fraud,  were  pronounced  for  by  Sie  Court,  but  with 
great  doubt  and  difficulty,  upon  the  testimony  of  the 
two  attesting  witnesses  to  the  execution.  PanUm  v. 
mUiams,  2  Curt  530. 

A  will  being  drawn  by  a  solicitor,  in  which  a  oon- 
siderable  legacy  was  given  to  himself  and  the  me- 
dical man  and  butler  of  the  deceased,  excluding  so 
only  son,  the  presumption  of  law  is  strong  against 
the  act,  and  the  Court  requires  strong  evidence  to 
satisfy  it  that  the  act  is  the  voluntary  act  of  the 
testator.  Under  the  circumstances,  sufficient  eri- 
dence  being  given  of  the  cspacity  of  the  deceased, 
and  of  his  knowledge  of  the  contents  of  the  instru- 
ment, the  Court  pronounced  for  the  will,  and  cod- 
demned  the  son  in  costs  from  the  time  of  giving  in 
his  allegation.     Butlin  v.  Barry^  1  Curt  614. 

A  will  pronounced  against  on  the  evidence  of  the 
attesting  witness  thereto.  Stames  v.  Marten,  1  Curt 
294. 

An  allegation  pleading  the  omission  of  a  legacy 
by  mistake,  in  a  will  perfect  on  the  face  of  it,  ad- 
mitted, and  the  legacy  pronounced  for.  Casidl  v. 
Tagg,  1  Curt  298. 

The  will  of  a  seaman,  who  went  on  shore  and  there 
died  by  an  accident,  allowed  to  pass  as  that  of  s 
seaman  "  at  sea,"  under  the  stat  1  Vict  c  26,  s.  11* 
In  the  goods  of  Lay  deceased,  2  Curt  375. 
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The  tenn  <<  soldier,"  in  sect  11  of  1  Vict  c  26, 
held  to  extend  to  persons  in  the  military  service  of 
the  East  India  Company.  In  the  goods  qf  Donaldson 
deceased,  2  Curt  386. 

An  unattested  will,  made  by  an  officer  on  sendee 
at  Berbice,  allowed  to  pass  as  that  of  a  soldier  in 
actual  military  service,  iinder  1  Vict  c  26,  s.  11,  at 
the  prayer  of  the  party  whose  interest  was  preju- 
diced by  such  will.     In  the  goods  of  Phipps  deceased, 

2  Curt  368. 

(b)  Ejcecution  and  AttestaHon* 

Qiuere — ^whether  in  general  publication  be  essen- 
tial to  the  validity  of  a  will  7  Doe  d.  Spilsbury  v. 
Burdett,  4  Ad.  &  E.  1 ;  6  N.  &  M.  259. 

The  execution  of  a  will  by  a  mark  is  a  sufficient 
signing  within  the  provision  of  the  Statute  of  Frauds, 
though  the  party,  so  executing  it,  was  capable  of 
writing  his  name.  Baker  or  Tayler  v.  Deningt  7  Law 
J.  Rep.  (k.8.)  aB.  137 ;  8  Ad.  &  £.  94 ;  3  N.  &  P. 
228. 

A  power  was  to  be  executed  by  wiU,  signed,  sealed, 
and  published  in  the  presence  of^  and  attested  by 
witnesses.  A,  will  conmienced  "  I,  L  H  S,  &c.,  do 
publish  and  declare  this  to  be  my  last  will,"  and 
concluded,  "  I  declare  this  to  be  my  last  wilL  In 
witness  whereof,  I  have  to  this  my  last  will  set  my 
hand  and  seal"  L  H  S  (l.  s.)  **  Witness  A,  B  &  C :" 
Held,  by  Yaughan,  J.,  Parke,  B.,  Alderson,  B.  and 
Coltman  J.,  dissentUnte  Tindal,  C X,  Bosanquet,  J. 
and  Gumey,  B.,  that  the  publication  of  the  will  was 
not  attested  so  as  to  satisfy  the  terms  of  the  power. 
Doe  d.  Spihbury  v.  Burdett,  and  Same  v.  Skynner, 
(in  error),  9  Ad.  &  E.  987  ;  1  P.  &  D.  670. 

A  power  was  given  to  a  married  woman,  by  her 
marriage  settlement,  to  appoint  certain  lands  to 
uses,  by  her  last  will  and  testament,  *'  signed  and 
published  in  the  presence  of,  and  attested  by,  three 
witnesses."  By  her  will  she  devised  all  her  property, 
real  and  personal,  without  any  reference  to  the 
power.  The  attestation  stated  the  will  to  be  signed, 
sealed,  and  delivered  by  the  testatrix  in  the  pre- 
sence of  three  subscribing  witnesses : — Held,  that 
delivery  is  equivalent  to  publication  of  a  will ;  and 
that  tins  will  was  a  due  execution  of  tlfe  power. 
Curteis  v.  Kenrick,  7  Law  J.  Rep.  (n.8.)  Exch.  169 ; 

3  M.  &  W.  461. 

A  testator  by  his  will,  duly  attested,  gave  all  his 
real  and  personal  estate  to  his  executor,  in  trust  to  sell 
and  he  directed  him  to  pay  out  of  the  purchase- 
money  all  his  debts,  "and  also  his  legacies,  which  he 
might  bequeath  by  any  codicil  to  his  will."  By  a 
codicil,  attested  by  two  witnesses  only,  he  gave  an 
annuity  to  his  wife : — Held,  that  it  was  chained  on 
his  real  estate.  Swift  v.  Nash,  6  Law  J.  Rep.  (n.s.) 
Oh.  363  ;  2  K.  20. 

Testatrix  signed  her  will,  and  on  a  subsequent 
day  sent  for  two  witnesses  to  attest  the  same.  Upon 
their  arrival,  they  said  that  they  were  come  for  the 
purpose  of  signing  their  names  as  witnesses  to  her 
will,  which  was  then  produced,  upon  which  the  tes- 
tatrix said,  **  I  am  glad  of  it,  thank  God,"  and  tiiey 
subscribed  the  will  as  witnesses : — Held,  to  be  an 
acknowledgment  of  her  signature  by  the  deceased, 
under  1  Vict  c.  26,  s.  9.  In  the  goods  of  Warden  de- 
ceased, 2  Curt  334. 

Of  the  two  attesting  witnesses  to  a  will,  one 
having  deposed  that  the  will  was  attested  in  the 


presence  of  the  testatrix,  and  the  Other,  that  it  was 
not  so  attested, — ^The  Court  refused  to  rescind  the 
conclusion  of  the  cause  for  the  purpose  of  re-ex- 
amining the  attesting  witnesses.  Young  v.  Richards, 
2  Curt.  871. 

One  of  the  attesting  witnesses  to  a  will  having 
deposed  that  the  will  was  attested  in  the  presence  of 
the  testatrix,  and  the  other  that  it  was  not,  the  Court 
rescinded  the  conclusion  of  the  cause  for  the  pur- 
pose of  examining  other  witnesses  who  were  present 
at  the  time.    Ibid.  373.' 

A  testatrix  signed  her  will  with  a  mark,  her  name 
not  appearing: — Held,  to  be  a  sufficient  signing 
under  the  stat  1  Vict  c.  26,  s.  9.  In  the  goods  qf 
Bryee  deceased,  2  Curt  325. 

The  deceased  signed  her  will  not  in  the  presence 
of  witnesses,  and  subsequently  produced  her  will 
before  two  witnesses,  and  said  to  them, "  Sign  your 
name  to  this  paper:" — Held,  not  to  be  an  acknow- 
ledgment of  her  signature,  under  the  9th  section  of 
the  Stat  1  Vict  c.26.  In  the  goods  of  Rawlins  de- 
ceased,  2  Curt.  326. 

Of  the  three  attesting  witnesses  to  a  will,  two  de- 
posed that  the  testator  did  not  sign  the  will  in  their 
presence,  the  other  that  he  did.  The  Court  be- 
lieving, upon  the  evidence,  that  the  testator  did  sign 
the  will  in  the  presence  of  the  witnesses,  pronounced 
it  to  have  been  duly  executed  under  the  stat  1  Vict 
o.  26.    Chambers  v.  QueenU  Proctor,  2  Curt  434. 

The  signature  to  a  will,  if  acknowledged  by  the 
testator  in  the  presence  of  two  witnesses  present  at 
the  same  time,  8rc.  is  sufficient,  whether  the  signa- 
ture be  made  by  the  testator,  or  by  another  for  him. 
In  the  goods  of  Regan  deceased,  1  Cfurt  908. 

A  testator  after  the  1st  of  January  1838  erased 
certain  words  in  a  will  executed  in  July  1837,  and 
wrote  a  memorandum  stating  what  the  words  erased 
originally  were,  but  such  memorandum  was  un- 
attested. Motion  for  probate  of  the  will  as  it  ori- 
ginally stood,  was  rejected.  In  the  goods  of  Brooke 
deceased,  2  Curt  343. 

Where  there  is  a  will  with  the  sig^ture  of  the 
deceased  at  the  foot  thereof,  with  the  mimes  of  two 
witnesses  subscribed  to  it,  the  Court  will  not,  on 
motion  upon  affidavit  ex  parte,  that  the  will  was  duly 
executed,  decree  the  deceased  to  be  dead  intestate. 
In  the  goods  tf  Ay  ling  deceased,  1  Curt  913. 

A  will  signed  for  the  testator  by  one  of  the  wit- 
nesses who  attested  the  execution,  is  valid  under 
stat  1  Vict  c.  26,  s.  9.  In  the  goods  of  Bailey  deceased, 
1  Curt  914. 

A  testator  being  too  ill  to  sign  his  will,  requested 
the  drawer  thereof  to  sign  it  for  him,  which  he  did 
in  his  own  name,  not  in  that  of  the  testator : — Held 
sufficient  In  the  goods  qf  Clark  deceased,  2  Curt  329. 

The  deceased  signed  her  will  by  a  mark,  in  the 
presence  of  one  witness  who  subscribed  the  will  as 
attesting  it,  and  on  a  subsequent  day  she  acknow- 
ledged her  signature  in  the  presence  of  that  witness 
and  of  another,  who  also  subscribed  the  will,  but  the 
witness  did  not  again  subscribe  the  will :  probate  re- 
fused.    In  the  goods  ofAUen  deceased,  2  Curt  331. 

The  will  of  an  aged  testator  prepared  by  a  so- 
licitor from  instructions  given  by  an  executor  and 
legatee  in  the  will,  the  will  not  having  been  read 
over  to  the  deceased,  who  did  not  sign  the  will  in 
the  presence  of  the  attesting  witnesses,  but  merely 
acknowledged  his  signature,  pronounced  for ;  there 
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being  no  plea  giren  in  against  the  will,  and  nothing 
In  the  evidence  to  impeach  the  capacity  of  the  de~ 
ceaied.     Goo»e  ▼.  Browne  1  Curt  707. 

A  testator  intending  to  execute  a  codicil,  signed 
the  same  while  lying  in  bed,  there  being  present  in 
the  roomthe  two  witnesses  who  attested  the  codicil;  the 
curtains  at  the  foot  of  the  bed  being  drawn  at  the 
time,  one  of  the  witnesses  could  not  actually  see 
the  testator  sign  his  name,  nor  could  the  testator 
see  that  witness  subscribe  the  codicil  as  attesting  it : 
— Held,  that  the  testator  and  the  witness  signed 
their  names  in  the  presence  of  each  other,  as  re- 
quired by  the  stat  1  Vict.  c.  26,  s.  9.  Newton  t. 
Ciarke,  2  Curti  320. 

It  is  always  extremely  injudicious  to  have  a 
will  attested  by  marks,  on  account  of  the  difficulty 
of  proving  their  identity.  A  will  was  attested  by 
the  signature  T  B  Y,  and  the  marks  of  C  and  M  D. 
All  tibese  were  dead;  the  signature  of  Mr.  Y  was 
proved,  and  the  daughter  of  C  and  M  D  proved  that 
they  were  both  dead,  and  that  when  alive  they  lived 
near  the  testator,  no  other  persons  of  those  names 
living  anywhere  in  that  neighbourhood;  and  this 
witness  also  stated  that  M  D  could  not  write,  and 
C  D  could  write  his  name  only.: — Held  sufficient 
Doe  d.  Couneell  v.  Caperton^  9  C.  &  P.  1 12.  [Alderson] 

The  attestation  to  a  will  of  lands  purported  that 
the  will  had  been  signed  by  the  testator  in  the  pre- 
sence of  three  witnesses,  who  in  his  presence,  and  in 
the  presence  of  each  other,  signed  the  attestation. 
To  piove  the  execution  of  the  will,  one  of  the  three 
witnesses  wss  called,  and  he  stated  that  he  and  one 
of  the  other  three  witnesses  saw  the  testator  sign  the 
will,  but  that  the  third  witness  was  not  then  present, 
though  the  signature  to  the  attestation  was  of  his 
handwriting: — Held,  that  this  was  not  a  sufficient 
pioof  of  the  will  without  either  calling  the  tliird 
witness,  or  accounting  for  his  absence.  Doe  d.  Har^ 
home  V.  Lewu^  7  C.  &  P.  574.  [Denman] 

A  testator  after  the  Ist  of  January  1838  having 
obliterated  the  words  *'  three  or  five,"  and  substituted 
the  word  "  ^e"  in  a  will  made  in  1837,  the  altera- 
tion not  bemg  attested  as  required  by  stat  1  Yiot 
e.  26,  probate  was  granted  in  blank.  In  the  goods  of 
Livock  deceaeedt  1  Curt  906. 

(B)  Pbobatb. 

[See  EvioxNcs — ^Public  Documents.] 

A  court  of  equity  has  no  jurisdiction  to  relieve 
against  a  probate  of  a  will,  unless  the  consent  of 
the  next-of-kin  was  obtained  fraudulentiy.  GingeU 
v./rom«,  9  Sim.  639. 

A  and  his  wife,  who  were  by  birth  British  subjects, 
but  were  afterwards  domiciled  at  St  Croix,  belong- 
ing to  Denmark,  returned  to  Englsnd,  and  there 
made  a  joint  will,  disposing  of  a  mortgage  at  St 
Croix,  which  belonged  to  them  jointiy ;  they  after- 
wards made  separate  wills,  which  were  proved  in  the 
Prerogative  Court  of  Canterbury.  After  the  death 
of  tiie  survivor,  certain  proceedings  were  instituted 
at  St  Croix,  by  the  executors  named  in  the  joint 
will,  and  a  judgment  was  obtained  for  the  establish- 
ment of  that  will  The  Court  being  of  opinion  that 
the  Court  at  St  Croix  had  no  authority  to  decide  as 
between  the  contending  parties,  the  executor  of  the 
joint  will,  having  come  over  to  this  country,  was 
held  liable  to  account  to  the  parties  beneficially  in- 


terested under  the  septfate  wULb  for  the  assets  of  A 
received  at  St  Croix. 

The  law  of  the  country  in  which  a  deceased  psitj 
was  domiciled  at  his  death,  both  decides  the  rigkt 
of  succession  as  to  his  personal  estate,  and  also  itgn- 
lates  the  decision  as  to  what  constitutes  Ids  Isst  iriQ. 
Price  V.  Dewkurtty  6  Law  J.  Rep.  (H.a.)  Ch.  226;  8 
Ibid.  67;  4M.&Cr.76. 

A  testator  duly  executed  his  wfll,  with  a  legaey 
therein  of  602.  to  S  S.  Subsequently  to  the  ezcca- 
tion,  the  testator  erased  the  word  fifty,  and  snbiti- 
tuted  the  word  thirty ;  this  alteration  being  unat- 
tested, probate  of  the  will  passed  in  blank,  the  word 
fifty  being  entirely  erased.  In  ihe  goode  of  Bippm 
deceased,  2  Curt  332. 

One  of  two  executors  having  become  lunatie,  the 
probate  brought  in,  and  a  f^h  one  grsjtfed.  Intke 
goode  rf  Marshall  deceased,  1  Curt  297. 

A  motion  for  a  probate  of  a  will  sigiied  by  the  de- 
ceased, in  the  presence  of  two  witnesses  present  st 
the  same  time,  who  went  into  an  a4Joiiung  roon 
and  signed  their  names,  was  rejected.  /•  ^  goods 
ofEOie  deceased,  2  Curt  396. 

A  testator,  after  the  execution  of  his  will,  obliter* 
ated  and  erased  certsin  parts  thereof.  Probste 
granted  of  the  will  with  those  parte  in  blank,  the 
original  words  not  being  discernible  an  the  fiice  of 
the  p^er.  In  the  goods  oflbheteon  deceased,  2  Cot 
887. 

A  married  woman,  having  under  her  marriage 
settlement  a  power  to  dispose  of  her  property  by 
will,  to  be  published  by  her  in  the  presence  of  and 
to  be  attested  by  two  credible  witnesaea,"  published 
her  will  in  the  presence  of  two  witnesses,  whs 
attested  the  same,  one  of  those  witnesses  being  the 
wife  of  the  executor,  who  was  also  a  legatee  under 
the  will,  and  had  not  renounced  or  released  hii 
legacy.  Probate  granted,  leaving  the  question  st 
to  the  due  execution  of  the  jwwer  open,  /a  tkt 
goods  qf  Biggar  deceased,  2  Curt  386. 

Probate  Screed  of  a  paper,  commencing,  "besd 
of  instructions,"  and  indorsed,  '*  memorandum," 
but  concluding,  *'  this  is  my  laat  will  and  testament," 
and  signed  by  the  deceased.  Torre  t.  Castle,  1  Curt 
303. 

Probate  allowed  of  a  will,  concluding,  *'  signed 
and  sealed  as  and  for  the  will  of  me,  C  £  T  Wood- 
ington,  in  the  presence  of  us,  Thomas  Hughes,  sod 
EUen  Hughes,"  as  being  signed  at  the  foot  or  end 
thereof  In  ike  goods  of  Woodimgton  deeeaaed,2Qosi, 
824. 

Probate  having  been  granted  at  the  Cape  ef 
Good  Hope,  of  a  will,  and  an  unattested  oodidl 
thereto,  made  there  in  March  1838,  by  an  officer  in 
the  East  India  Company's  service,  probate  of  bodi 
papers  also  allowed  to  pass  here.  In  the  goods  rf 
Foy  deceased,  2  Curt  328. 

A  paper,  not  dispositive  upon  the  fooe  of  it,  nsr 
shewn  to  be  by  extrinsic  evidence,  not  entitied  to 
probate.     Gr^  ▼.  Ferard,  1  Curt  97. 

Probate  of  the  will  of  a  married  woman,  under 
a  power  was  limited  in  such  manner  as  would  lesfe 
questions  of  construction  for  the  decision  of  oooils 
of  equity.     Ledgard  v.  Garland,  I  Curt  288. 

A  B,  an  executor,  and  one  of  the  residuazy  lega- 
tees under  a  wijl,  on  the  20th  of  November  re- 
nounced probate  of  the  will,  (but  the  proxy  of 
renunciation  is  not  recorded  until  the  2ad  of  DeM- 
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ber,)  and  on  the  22nd  of  November,  by  deed  of  gift, 
conveys  bis  interest  in  the  personal  estate  of  the 
deceased  to  C  D,  (who  was  also  an  executor,)  in 
order  to  render  himself  a  competent  witness  to  sup- 
port the  will : — Held,  first,  that  the  proxy  of  renun- 
ciation took  effect  from  its  date;  secondly,  supposing 
the  renunciation  to  be  invalid^  that,  as  the  interest 
under  the  will  was  conveyed  by  deed  of  gift,  the 
party  was  a  competent  witness,  under  the  statute  1 
Vict  c.  26,  s.  17.  Monday  v.  Slaughter,  2  Curt  72. 

The  executor  and  universal  legatee  being  by  mis- 
take described  in  the  will  in  the  wrong  name,  pro- 
bate granted  to  him  in  his  proper  name,  upon  con- 
sent of  the  parties  interested.  In  the  goods  of  Shuttle- 
worth  deceased f  1  Curt  911. 

Probate  was  refused  of  a  paper  not  signed  at  the 
end.     In  the  goods  ofMilward  deceased,  I  Curt.  912. 

The  testator,  after  the  execution  of  his  will,  hav- 
ing partly  erased  the  word /our,  and  substituted  the 
void  five,  the  alteration  not  bemg  attested  as  required 
by  the  statute  1  Vict  c.  26  -.—Probate  of  the  will 
passed  as  it  originally  stood,  the  word  four  being 
sufficiently  apparent  upon  the  paper.  In  the  goods 
of  Beavan  deceased,  2  Curt  369. 

Probate  was  allowed  of  an  unattested  codicil,  made 
at  sea,  by  a  purser  of  a  man-of-war,  as  that  of  a 
seaman,  under  the  exception  contained  in  the  11th 
section  of  the  statute  1  Vict  c.  26.  In  the  goods  of 
Hayes  deceased,  2  Curt.  338. 

Probate  was  allowed  of  a  will  executed  in  India,  and 
attested  by  two  witnesses,  but  without  a  full  attes- 
tation clause ;  the  Court  presuming  that  the  statute 
had  been  complied  with.  In  the  goods  of  Johnson  de- 
ceased, 2  Curt  341. 

(C)  Pbobate  Duty. 

A  testator  gave  to  A  a  power  to  dispose  by  her 
will  of  5,0002.,  part  of  his  estate,  on  which  probate 
duty  was  paid.  A  exercised  the  power  by  her  will : 
— Held,  that  probate  duty  was  not  again  payable  in 
respect  of  the  5,0001  Vandiest  v.  Fynmore,  6  Sim. 
670. 

By  indenture  under  seal,  three  of  the  directors  of 
a  life  insurance  company  **  ordered,  directed,  and 
appointed,  that  the  capital  stock  and  funds  of  the 
company  should  stand  charged  with  the  payment  of 
the  money  insured,  to  the  executors  of  the  cove- 
nantee." The  testator  died  in  the  diocese  of  Exeter, 
and  the  indenture  was  found  within  that  diocese: — 
Held,  that  an  Exeter  probate  was  sxifficient  to  enable 
the  executors  to  recover  on  the  policy,  though  the 
defendants  resided,  and  all  the  stock  and  funds  of 
the  company  were  situate,  in  the  diocese  of  London. 
Chimey  v.  Rawlins,  6  Law  J.  Rep.  (n.s.)  Exch.  7 ;  2 
M.  &  W.  87. 

A  testatrix,  at  the  time  of  her  death,  had  pro- 
perty within  the  province  of  Canterbury,  consisting 
of  certain  written  instruments,  called  Russian, 
Banish,  and  Dutch  bonds,  which,  by  a  special  ver- 
dict, were  found  to  be  marketable  securities  vnthin 
this  kingdom,  transferred  by  delivery  only;  and  that 
it  never  has  been  nor  is  necessary  to  do  any  act 
whatsoever,  out  of  the  kingdom  of  England,  in  order 
to  make  the  transfer  of  any  of  the  said  bonds  valid. 
The  verdict  also  found,  that  all  the  bonds  came  to 
the  possession  of  the  executors,  as  part  of  the  personal 
estate  of  the  testatrix,  and  were  sold  and  delivered 
by  them  for  7,000/.  and  upwards,  without  doing  any 
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act  out  of  the  jurisdiction  of  the  Prerogative  Court : 
— Held,  that  probate  duty  was  payable  in  respect  of 
this  property.  Attorney  General  v.  Bouwens,  7  Law 
J.  Rep.  (N.8.)  Exch.  297  ;  4  M.  &  W.  17 1. 

A  testator,  who  was  domiciled  in  England,  had, 
in  the  hands  of  his  agents  in  India,  certain  securi- 
ties of  the  Indian  government,  the  principal  and 
interest  of  which  were  payable  in  India,  either  in 
cash  or  by  bills,  on  the  India  Company,  at  the 
option  of  ihe  creditor.  Shortly  before  his  death,  he 
accepted  an  offer  made  by  the  company,  to  have  his 
notes  converted  into  stock,  to  be  registered  in  Eng- 
land, and  to  be  saleable  and  transferrable  there. 
The  conversion  was  not  completed  at  the  testator's 
death,  nor  until  after  his  will  had  been  proved  in 
England;  but,  ultimately,  the  stock  was  trans- 
ferred to  his  executors : — Held,  that  no  probate  duty 
was  payable  in  respect  either  of  the  notes  or  the 
stock.    Pearse  v.  Pearse,  9  Sim.  430. 

(D)  Revocation. 

[1  Vict  c.  26,  ss.  18, 19,  20 ;  15  Law  J.  Stat  33.] 

A  testator,  by  his  will,  gave  the  residue  to  his 
wife  for  life,  and  afterwards  to  Sir  C  E  D ;  he  sub- 
sequently made  a  codicil,  but  which  did  not  affect 
the  residue,  and  he  thereby  "  ratified  and  confirmed 
his  will  in  every  other  respect"  On  the  next  day 
he  made  a  second  codicil,  by  which,  after  giving 
certain  legacies,  he  continaed,  "All  the  rest  and 
residue  of  my  property,  not  hereinbefore,  or  by  my 
will,  or  any  other  codicil,  disposed  of,  I  give  and 
bequeath  to  C  P  Y  and  Sir  C  E  D,  after  the  death 
of  my  wife,  equally  to  be  divided  between  them" : — 
Held,  that  the  second  codicil  did  not  operate  as  a 
revocation  of  tlie  g^ft  by  the  will  of  the  residue  to 
Sir  C  £  D,  and  that  he  was  therefore  entitled  to  the 
wholeresidue.  DouglasY.  Leake,  5  Law  J.  Rep.  (m.8.) 
Ch.  25. 

The  legal  estate  of  certain  leaseholds  was  vested 
in  A.  A  had  the  beneficial  interest  in  one  third 
part  absolately,  and  was  also  beneficially  entitled  to 
another  third  part  for  life,  with  a  power  of  appointing 
it  among  his  children,  and  wiUi  a  limitation  to  his 
children  equally  in  default  of  appointment  A,  by 
his  will,  bequeathed  those  two  third  parts  to  trustees 
for  the  benefit  of  his  two  daughters  and  their  children. 
He  afterwards  joined  with  C,  who  had  the  beneficial 
interest  in  the  other  third  part,  in  assigning  the 
entirety  to  a  trustee,  in  trust,  as  to  one  divided  third 
part,  for  A,  as  administrator  of  his  wife,  and  as  to 
another  divided  third  part,  for  A,  as  executor  of 
W  H,  and  as  to  the  other  divided  third,  for  C,  as 
administratrix  of  her  father : — Held,  that  the  distri- 
bution of  the  character  in  which  A  was  to  take  the 
two  divided  third  parts,  was  not  such  a  dealing  with 
the  estate  as  amounted  in  equity  to  a  revocation  of 
A'swill.  WooeUiousev.  Okill,  5  Law  J.  Rep.  (n.s.)  Ch. 
326;  8  Sim.  115. 

The  cancellation  of  a  will  under  section  6  of  the 
Statute  of  Frauds,  may  be  proved  in  any  manner 
consistent  with  the  general  law  of  evidence,  the 
statute  not  introdacing  any  new  rule  of  proofl  The 
defacing  of  it,  therefore,  may  be  shewn  by  proving 
the  declaration  of  any  person  whose  assertion  would 
be  evidence  against  the  party  setting  up  the  will ; 
and  it  is  not  necessary  that  the  will,  if  produced, 
should  bear  visible  marks  of  having  been  defaced. 
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Cfac  Sutnxe  of  Faads,  29  Car,  2,  c^  S»  a^  6, 
(scealat.  llWuLk^  1  Vkt.  c  tt,  la.  2, 20,)  a  will 
of  freefaiiki  is  noc  lepHj  rw«kcdv  if  tiie  toUtor, 
mtMMJTwg  til  dmni»  is»  dirovs  it  on  the  fire,  and 
anodicr  pczam  ^nairiir*  it  o^  a  comer  of  the  «i- 
Teiopsonlj  bemtc  bonis ;  and  aach  poaonafierwarda, 
bcin^  nEped  by  die  trtfatnr  to  gire  op  the  will, 
IKomiaes  cd  bsm  it*  and  preteads  to  hame  done  to. 
Drnd^MMdr,  Hmrit^  6  Lav  J.  Bep.  {u^)  SLB.  84; 
l»Ad.&EL2l}9:  IN.&P.^Od. 

J  X  de^naed  to  C  :(  all  her  ical  estate,  to  hold  to 
him  and  bis  heirs  upon  special  tmat  and  canfidence 
that  C  N  shooid  r«c«iTe  the  zenta,  and  apply  the 
same  to  thensesot'  the  cestafiox's  dster  M  S,for  life, 
and  after  her  drach  vpon  fozthcr  trnat  that  he,  the 
said  C  N,9hiiixld  conTer  the  said  zeal  estates  to  such 
vses»  upon  snch  trasfii^  and  to  and  for  such  intent 
and  purp«MM»  &c.aa  she,  the  said  M  S,  notwithatand- 
inac  her  coveiture.  hj  any  deed.  &c.  should  give, 
d(.  V  :st?.  and  Appcmc  The  testatrix  made  no  further 
imcadoa  ac'\«;r  estate.  M  S,  the  tesUtriz's  sister, 
a\c  in  the  '.::ccinie  ot*  the  testatrix.  C  N,  the  trustee, 
^U'c  xhti  djixzh  ^*  the  testatrix,  entered  into  posses- 
>ii;tt»  and  iizler  Kvcitic^  the  vill  of  J  X,  devised  all 
the  rvxi  csCoces*  Lite  ot  J  N,  to  T  J,  his  heirs,  &c.,  to 
bt  iti  ue  $ani<.  or  such  part  Uiereof  to  which  no  better 
^:;'.c  vvulvi  be  nutiie,  to  his  own  use  and  benefit ;  but 
ui  c«$e  :t  »hciild  appear  that  the  said  J  N  left  an 
bcU^^-Uw,  then  to  hold  the  same  in  trust  to  con- 
«e,v  the  Mid  e«utes  onto  such  heir,  &c.: — Held,  first, 
(hjkC  ihe^  de<uh  at  the  otstmi  ipu  tnut,  M  S,  in  the  life- 
tiaw  W  the  testatrix,  was  not  a  change  in  her  family 
*r\«tti  wh:cb  a  ivTOcation  of  the  will  could  be  implied. 
1 1  >  Uu  9<vvttdl> .  not  withstanding  the  death  of  the  cestui 
«f«w  ;-*^htf  la  the  LitVtiiue  of  the  testatrix,  and,  conse- 
^uvuuv.  the  v»bjevt  ot  the  will  having  altosether  failed 
and  bevvuie  iu^peratiTe»  yet  that  the  legal  estate 
Ye^c^Ni  m  the  trustee ;  and  that  the  rule  which  mplies 
t\>  thv  de>  ise  of  a  le^  trust,  does  not  apply  to  the  de- 
V  i^  v^*  a  trust  estate  so  as  to  make  it  a  laosed  devise. 
HeKi  thirdly,  that  the  words  of  the  devise  were 
ao  stTvn^  to  cxwvey  an  estate  of  inheritance,  and  the 
pur(Hn«e«  of  the  tnist  made  it  so  necessary  that  the 
trustee  to  pertortu  them  should  have  such  an  estate, 
tb^t  the  rule  which  says  the  esUte  of  the  trustee 
sOvaU  be  c\uumeu*ttrate  only  with  the  trusts  to  be 
ewvutvd,  vvttld  not  apply  to  the  present  case 
»v»  A«  to  pivvYut  the  le^  e!»tate  from  vesting  in  the 
truN-t^v  uudec  the  will :  and  that  his  devisee,  there- 
Kuv.  ivx*k  the  letfAl  estates  /W  d.  Sheliey  v.  Edlm^  5 
L^*  J.  Hep.  vN  *^^  K.B.  ISr ;  4  Ad.  &  K.  582. 

A I  wvwmK>n  Uw»  a  miU  uii^ht  be  revoked  without 
AW\  e\j»iv«a  dw'Uraii^Mi  ol*  a  present  intention  to 
ivu4%\  bui  b\  act*  and  ituiduci  which  manifested 
»wch  *u  uitcutiou.  Thcfviv'revwheie  a  tesUtor  threw 
Ki\  ^lU  on  the  lire,  >ikhich  was  rescued  from  the 
tt.4UK-x  b\  the  iWvisie>e.  so  that,  though  the  wrapper 
>kii«  jvittu  l>  humt»  the  >»iU  was  not  aflected  by  the 
liu'.  a»kI  tUc  ivwutvv  e\pr\'*sc\l  hU  displeasure,  but 
a.vl  'S»t  v»M*  An\  laivijwa^  deviating  his  intention  to 
ivu4.s*  ^^>  ^iU:  HeUl  that  in  <;jt»clment  by  the 
b..^  At  \»*  iv»  ^sv^vc  ivp>hiUd  prv^pt^rty.  the  jury 
VI vw  v^NasiU  d«^v^^l  to  ««y.  whether  what  was 
iS>  u  vlsviw  b\  tSv  ^-^t.»tv«  was  att  actual  intenUonal 
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an  unnuunried  man,  haYing  no  children  by  a  fonna 
marriage,  made  his  will  of  real  property,  and  derised 
all  the  property  he  then  had,  ™»^^*^g  no  provision 
for  the  child  of  a  future  marriage : — Held,  that  if 
he  afterwards  married,  and  had  children  of  the  mar- 
riage, such  will  was  revoked  by  operation  of  law; 
and  that  parol  evidence  to  shew  the  testator's  inten- 
tion, that  his  will  should  stand  good,  notwithstanding 
his  marriage,  and  the  birth  of  a  child,  could  not  be 
received  in  a  court  of  law. 

So  if  the  future  wife  be  provided  £9r  by  the  will 
or  otherwise,  but  not  the  child,  tJie  will  is  revoked. 

Or  if  the  testator  acquire  proper^  after  making 
his  will,  the  will  is  revoked,  if  the  child  take  no 
beneficial  interest  in  that  property,  although  he  may 
have  the  legal  estate. 

But  whether  the  will  be  revoked,  if  such  propexty 
descend  to  the  child — ^tuere.  Marston  v.  Boe  d.  l^ac, 
Soe  d.  Fox  V.  Martton  (in  error),  8  Law  J.  Rep.  (ma) 
£xch.29S;  8Ad.&£.14;  2N.&P.504. 

A  testatrix,  in  1819,  devised  the  residue  of  her 
estates  to  L  £  for  life,  with  remainder  to  his  children 
in  tail.  L  £  died  in  1821,  leaving  his  wife  pregnant 
with  a  daughter,  the  lessor  of  the  plaintiff,  who  was 
bom  in  1822.  The  only  son  of  L£  died  in  1825.  In 
1829,  the  testatrix  being  aware  of  thedeath  of  theson, 
but  ignorant  of  thebirth  and  existence  of  the  daughter 
of  L  £,  made  a  codicil,  in  which,  after  reciting  that 
by  her  will  she  had  devised  her  estates  to  L  £  for 
life,  with  remainder  to  his  first  and  other  daughten 
in  tail,  Sic,  and  that  the  said  L  £  had  departed  thii 
life  without  leaving  any  issue,  she  devised  the  estate 
in  question  to  H  £.  In  1831,  two  years  prerioas 
to  her  death,  the  testatrix  became  aware  that  the 
daughter  of  L  £  was  living,  but  she  made  no  alter- 
ation in  her  will  or  codicil  in  consequence: — Held, 
that  this  codicil  did  not  revoke  tne  will ;  and  that 
the  residue  of  the  estates  passed  to  the  lessor  of  the 
plaintiff,  the  daughter  of  L  £.  Doe  d.  Etftms  v.  £iwu, 
8  Law  J.  Rep.  (n.s.)  aS.  284 ;  10  Ad.  &  £.  228 ;  2 
P.  &  D.  378. 

A  lady  havinff  a  testamentary  power  over  a  fiind, 
of  the  validity  of  which  some  doubts  were  entertain- 
ed, concurred  in  a  deed  for  making  a  new  disposition 
of  it,  which  (as  decided  by  the  Court)  was  only  to  ope- 
rate in  the  event  of  the  invalidity  or  non-execution 
of  the  power.  He  then  made  a  will  in  exercise  of  the 
power,  and  afterwards  by  a  second  deed  appointed 
new  trustees  under  the  first : — Held  to  be  no  revoca- 
tion of  the  wilL  Phipton  v.  rumer,  9  Sim.  227. 

A  party  duly  executed  a  will  in  1835,  and  after 
the  Ist  of  January  1838,  cut  therefrom  his  signature : 
— Held,  first,  that  the  e£^ct  of  such  act  was  to  be 
considered  with  reference  to  the  provisions  of  thestat 
1  Vict  c.  26,  the  34di  section  of  that  statute  enacting^ 
that  the  act  **  shall  not  extend  to  any  will  made  be- 
fore the  1st  of  January  1838,"  not  applying  to  any 
act  done  to  a  will  after  that  date.  Secondly,  that 
the  cutting  out  of  the  ugnature  amotmted  to  a  revo- 
cation of  the  will,  imder  tiie  terms  "  tearing  or  other- 
wise destroying  the  same,'*  in  the  20th  section  of 
the  sUtute.  Hobbs  v.  Knight,  1  Curt  768. 

A  will  torn  by  the  testator  when  in  a  delirious 
state,  is  not  revoked.  Probate  of  such  will  was 
granted  on  motion.  In  the  good*  of  Shaw  deeeutd, 
I  Curt  905. 

An  allegation  pleading  parol  evidence  of  a  testa- 
tor to  rebut  the  implied  revocation  of  a  will  from 
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marriage  and  the  l>irtih  of  a  child,  admitted.  Fax  v. 
MarsUm^  1  Curt  496. 

Cancellation  of  a  will  is  not  a  revocation  thereof, 
under  the  words  "  otherwise  destroying"  the  same,  in 
the  Stat  1  Vict  c  26,  s.  20.  Stepkgns  v.  Tapr^Uy  2 
Curt  458. 

A  testator  having  left  two  substantive  wills,  the 
latter  disposing  of  the  whole  of  his  property,  although 
not  expressly  revoking  the  former  will,  nor  the  ap- 
pointment of  executors  therein,  held  to  have  revoked 
the  former,  and  to  be  alone  the  will  of  the  testator. 
Henfrey  v.  Henfrey,  2  Curt.  468. 

The  deceased  having  made  a  will,  which  she  de- 
posited with  one  of  the  executors,  caused  a  letter  to 
be  written,  desiring  that  the  will  might  be  destroyed. 
The  executor  did  not  destroy  the  will,  and  the  de- 
ceased was  not  informed  down  to  the  time  of  her 
death,  whether  the  will  had  been  destroyed  or  not ; 
but  died  without  having  altered  her  intention  to  re- 
voke, and  in  the  belief  diat  she  had  done  so : — Held, 
to  be  a  revocation.  WaleoU  v.  Oehterkmy,  1  Curt  580. 

(£)   CONSTBUCTIOH. 

[See  (D)  Revocation.] 

[1  Vict  c.  26,  88. 24,  S3 ;  15  Law  J.  Stat  S3.] 

[Barry  y,  Crvndatt,  8  Dig.  Law  J.  560;  7  Sim.  430. 
JB/&v.5e%,3I)ig.La^J.557;  7  Sim.  352.  Haw^ 
kins  V.  Hawkifu,  3  Dig.  Law  J.  487 ;  7  Sim.  178.]  ^ 

A  will  is  in  genenJ  to  be  construed  from  the  time 
of  its  date,  unless  circumstances  or  its  tenor  shew, 
that  the  death  of  the  testator  was  the  time  intended* 
The  intermediate  time  is  not  to  be  regarded. 

A  testatrix,  after  devising  her  real  estate  to  S  K, 
for  life,  and  then  to  J  K,  for  life,  if  he  survived  her, 
gave  and  devised  the  same  to  their  "  second  son,  and 
the  heirs  and  assigns  of  such  second  son  for  ever." 
At  the  time  of  miJdng  the  will,  they  had  had  three 
sons,  but  one  only  was  living,  which  circumstance 
the  testatrix  was  aware  of.  Afterwards,  and  before 
the  death  of  the  testatrix,  a  fourth  son  was  bom. 
and  died,  and  then  a  fifth  son  was  bom,  who  out- 
lived the  testatrix : — Held,  that  after  the  deaths  of 
S  K  and  J  K,  this  fifth  son  was  entitled  to  take 
under  the  words  of  the  devise.  King  v.  Beimett,  7 
Law  J.  Rep.  (n.8.)  Exch.  242 ;  4  M.  &  W.  SB. 

Where  a  will  contains  passages  struck  through 
by  the  testator,  the  Court  can  only  notice  the  fact  of 
the  obliteration,  and  cannot  read  the  words  strack 
through  in  aid  of  the  construction  to  be  put  on  the 
residue.  Doe  d.  Spencer  v.  PetUey,  5  Law  J.  Rep. 
(n.s.)  Exch.  221;  1M.&W.662;  1T.&G.882. 

Where  property  is  limited  to  A  for  life,  and  the 
will  contains  a  subsequent  limitation,  in  favour  of 
A's  children,  and  a  question  arises  as  to  which  of 
the  children  are  to  participate, — ^the  Court  will  not 
decide  the  question  until  the  death  of  A,  when  all 
the  parties  mterested  In  discussing  the  question  are 
tn  eue.  Heather  v.  Winder,  5  Law  J.  Rep.  (ir.8.)  Ch. 
41. 

A  testator  devised  his  real  estates  to- six  devisees, 
and  he  declared  his  freehold  estates  should  be  the 
primary  fund,  and  his  leasehold  estates  the  secondary 
fund,  for  the  payment  of  his  debts ;  and  he  bequeath- 
ed his  personu  estate  to  A,  exonerated  f^om  his 
debts.  One  of  the  devisees  died  in  the  testator's 
lifetime,  whereby  his  share  lapsed : — Held,  that  as 
between  the  heir-at-law,  the  next-of-kin,  and  the 


devisees  and  residuary  legatee,  the  lapsed  share  of 
the  real  and  personal  estate  ought  to  be  applied  in 
the  same  order  as  if  the  devisee  had  survived.  Fisher 
V.  Fisher,  7  Law  J.  Rep.  (n.8.)  Ch.  176 ;  2  K.  610. 

J  had  contracted  for  the  purchase  of  an  estate  at 
M,  of  which  possession  was  given,  but  no  convey- 
ance was  executed.  J  died  intestate,  and  left  F  Ms 
heir-at-law,  and  sole  next-of-kin.  Before  any  con- 
veyance to  F,  he  madehis  will : — Held,  that  the  estate 
thus  conveyed  to  F,  was  not  property  acquired  after 
the  making  of  his  will,  but  by  reason  of  his  equit- 
able interest  through  J,  this  property  was  included 
inPswilL 

F's  heir-at-law  brought  ejectment  for  the  estates 
devised  under  the  will,  against  the  devisee: — Held, 
that  parol  evidence  was  receivable  for  the  plaintifi^ 
that  J  purchased  the  estate  at  M,  as  sgent  for  F, 
the  testator,  although  J  had  contracted  in  writing 
for  the  purchase  in  his  own  name. 

The  defendant  ofiered  in  evidence  two  former 
wills  of  the  testator,  by  the  first  of  which  he  de- 
vised all  his  estates  to  J,  subject  to  an  annuity  to 
A  B,  (afterwards  the  wife  of  testator,)  for  raising 
which  annuity,  a  term  in  certain  lands  was  granted 
to  defendant;  and,  by  the  second,  he  devised  certain 
lands  to  A  B  for  life,  and  all  his  other  estates  to 
defendant  He  farther  offered  in  evidence  a  verbal 
direction  given  by  the  testator,  after  the  will  was 
made,  and  shortly  before  his  marriage,  that  a  clause 
barring  dower  should  be  omitted  in  the  conveyance 
of  certain  premises  to  him,  then  preparing : — ^Held, 
upon  a  bill  of  exceptions,  that  this  evidence  was  ad- 
missible, the  bill  not  stating  for  what  purpose  it  was 
tendered.  Marston  v.  Roe  d.  Fox  or  Roe  d.  Fox  v. 
Marston  (in  error),  8  Law  J.  Rep.  (n.3.)  Exch.  293 ; 
8  Ad.&E.14;  2N.&P.504. 

A  will  contained  the  following  clause : — '*  I  nve 
and  devise  all  my  messuage,  &c.  unto  my  niece  Mary 
Beynon,  widow,  for  life,  and  fh»m  and  after  her  de- 
cease, unto  her  three  daughters,  Mary,  Elisabeth, 
and  Ann,  to  take  in  equal  parts  and  shares,  as  tenants 
in  common,  and  not  as  joint  tenants,  and  to  their 
heirs  and  assigns  for  ever."  Mary  Beynon  had  had 
three  daughters,  bom  in  the  order  and  bearing  the 
names  in  the  will.  Elizabeth  died  some  years  be- 
fore the  wUl  was  made ;  and  after  her  death,  and 
about  three  or  four  years  before  the  date  of  the  will, 
Mary  Beynon  had  an  illegitimate  child,  whom  she 
named  Elizabeth.  She  survived  the  testator,  and 
was  the  lessor  of  the  plaintiff,  claiming  to  be  the 
Elizabeth  mentioned  in  the  will : — Held,  that  evi- 
dence was  admissible  to  shew  which  Elizabeth  the 
testator  intended  to  designate,  and  his  ignorance  of 
the  state  of  Mary  Beynon' s  family  at  the  time  of 
making  his  wilL  Doe  d.  Thomas  v.  Beynon,  9  Law  J. 
Rep.  (N.S.)  aB.  359 ;  12  Ad.  &  E.  431 ;  4  P.  &  D. 
193. 

Effect  of  direction  by  testator  to  object  of  his 
bounty  to  pay  his  debts.  Boys  v.  Morgan,  7  Law  J. 
Rep.  (N.s.)  Ch.  247 ;  9  Sun.  289. 

A  testator  devised  certain  freehold  estates  to  tras- 
tees,  to  sell,  and  he  directed  the  proceeds  to  be 
carried  to  the  fund  of  his  personal  estate: — Held, 
not  to  be  a  conversion  from  realty  to  personalty,  so 
as  to  entitle  the  next-of-kin  to  take  a  part  of  the. 
produce  which,  being  given  to  charity,  was  void 
under  the  Statute  of  Mortmain,  but  that  the  heir 
was  entitled. 
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A  testator  created  a  general  fund  of  his  real  and 
personal  estate,  out  of  which  he  gave  several  charity 
legacies,  and  the  residue  to  charitable  purposes.  The 
former  failed  as  to  the  realty,  and  the  latter  failed 
altogether : — Held,  that  the  former  were  not  entitled 
to  resort  to  the  personalty  released  in  consequence 
of  the  invalidity  of  the  latter  gift,  but  that  such 
personalty  belonged  to  the  next-of-kin.  Williams  v. 
miUamt,  5  Law  J.  Rep.  (n.s.)  Ch.  84. 

The  testator,  being  seised  of  real  and  possessed 
of  personal  property,  after  desiring  his  executors  to 
purchase  certain  annuities  for  W  and  her  children, 
out  of  such  monies  of  his  as  might  come  into  their 
hands,  devised  as  follows :  **  And  with  regard  to  all 
the  rest  of  my  property,  of  what  kind  soever,  I  do 
hereby  desire  my  executors,  after  payment  of  my 
just  and  lawful  debts  and  funeral  expenses,  to  pay 
and  make  over  the  whole  to  my  beloved  daughter, 

M  D  B,  wife  of ,  and  to  the  children  of  my  said 

daughter  afler  her  decease:" — Held,  that  the  exe- 
cutors took  no  interest  under  the  will  in  the  freehold 
property  of  the  testator,  but  that  they  had  the  power 
to  settle  the  freehold  upon  the  daughter  for  life,  with 
remainder  after  her  decease  to  her  children  in  fee. 
Knocker  v.  Bunhury,  9  Law  J.  Kep.  (n.s.)  C.P.  212  ; 
6  Bing.  N.C.  306 ;  8  Sc.  414. 

By  an  indenture,  dated  the  30th  of  September 

1816,  A  covenanted  with  trustees,  that  her  executors 
would  pay  them,  at  the  end  of  six  months  after  her 
decease,  6,000/.  in  trust  for  B.  Afterwards,  on  B's 
marriage,  A,  by  an  indenture,  dated  in  October 

1817,  in  consideration  of  the  deed  of  covenant  having 
been  delivered  up  to  be  cancelled,  settled  9,682^  6«., 
Zi.  per  cents,  on  B,  his  wife,  and  children.  A  after- 
wards by  her  will,  dated  in  1832,  after  reciting  the 
indenture  of  1816,  "  directed  her  executors  to  pay 
the  said  sum  of  6,0002.,  according  to  the  tenor,  in- 
tent, and  meaning  of  the  said  deed  of  covenant:" — 
Held,  that  B  was  absolutely  entitled  to  the  6,000^, 
and  to  his  settled  interest  in  the  consols.  Clementson 
V.  Gandy,  5  Law  J.  Rep.  (n.s.)  Ch.  260 ;  1  K.  809. 

Who  are  the  persons  comprised  in  a  gift  to  **  the 
family  of  A,"  depends  upon  the  circumstances, 
situation  of  the  parties,  the  object  of  the  testator, 
and  the  context  of  his  will  Under  the  circumstances, 
"  family"  wAs  held  to  include  the  widow. 

A  testator  directed  his  business  to  be  carried  on 
by  his  widow  and  eldest  son,  for  the  mutual  benefit 
of  the  testator's  family : — Held,  that  the  widow  was 
entitled  to  participate,  and  that  the  widow  and  son 
were  entitled  to  a  proper  remuneration  for  their 
trouble. 

Devise,  in  trust  (not  stating  to  whom),  of  all  the 
testator's  property,  freehold  and  personal,  at  his 
wife's  death,  to  be  divided  amongst  all  his  children : 
— Held,  that  the  wife  was  entitled  to  a  life  estate  by 
implication,  in  the  real  and  personal  estate,  and  that 
the  executors  and  executrix  took  the  legal  estate. 
BlackweU  v.  Bull,  5  Law  J.  Rep.  (n.s.)  Ch.  25 1 ;  1  K. 
176. 

The  word  *'  property  '*  has  the  most  extensive 
meaning,  when  used  in  a  will.  Jones  v.  Skinner^  5  Law 
J.  Rep.  (n.s.)  Ch.  87. 

A  testator  gave  life  estates  in  some  personal  pro- 
perty to  his  sisters,  Mary  and  Harriet,  in  succession, 
and,  after  their  deaths,  equally  to  his  two  brothers, 
Robert  and  John,  to  do  as  they  pleased  with ;  but 
in  case  his  sisters,  Mary  and  Harriet,  should  survive 


Robert  and  John,  after  their  deaths,  to  go  to  A  and 
W.  Robert  died  first,  Mary  aecon^  John  third, 
and  Harriet  last : — Held,  that  the  eontxngoicy  had 
not  happened,  and  that  the  representatives  of  the 
brothers,  whose  interest  had  not  been  divested,  were 
absolutely  entitled.  Terrell  v.  Cooke,  5  Law  J.  Rep. 
(n.s.)  Ch.  68. 

A  direction,  in  the  introdactory  part  of  a  will,  that 
all  the  testator's  debts,  legacies,  and  funeral  ex- 
penses should  be  paid  as  soon  as  conveniently  might 
be  after  his  decease,  was  held  to  amount  to  a  chaige 
of  his  debts  upon  his  real  estate. 

Qutere — whether  the  legacies  were  thereby  charged 
on  the  real  estate.  Oraves  v.  Graoes,  5  Law  J.  Rep. 
(N.8.)Ch,270;  8  Sim.  48. 

A  testator,  by  his  will,  gave  certain  real  and  per- 
sonal estate  to  his  daughter  for  life,  with  power  for 
her  **  to  will  the  same  to  her  issue  as  she  might 
think  fit ;  but  in  case  of  her  dying  without  issue," 
the  testator  directed  that  the  property  should  go  to 
his  brother  and  sister ;  but  if  the  brother  died  before 
the  daughter,  then  to  the  brother's  children  in  equid 
shares : — Held,  that  the  testator's  daughter  took  an 
estate  tail  in  his  real  estate,  and  an  abaolute  interest 
in  his  personalty.  Simmons  v.  Simmons,  5  Law  J.  Rep. 
(N.S.)  Ch.  198 ;  8  Sim.  22. 

A  testator,  after  giving  various  life  estatect  in  his 
real  and  personal  property,  directed  that,  if  M  H 
should,  after  the  death  of  J  and  certain  other  &st 
tenants  for  life,  die  before  N  H,  the  last  tenant  for 
life  leaving  issue  male,  then  his  trustees  shonld 
convey  one  moiety  of  his  real  estate  to  trustees,  to 
the  use  of  the  first  and  other  sons  of  M  H  succes- 
sively, in  tail  male,  with  remainder  to  N  H  for 
life,  with  remainder  to  his  sons  in  tail  male; 
and  he  directed  one  moiety  of  his  personal  estate 
to  be  invested  in  the  purchase  of  real  estate  to  be 
settled  to  the  same  uses.  The  testator  then  gave 
corresponding  directions  with  regard  to  the  other 
moiety,  in  the  event  of  N  H  dying  before  M  H. 
And  in  case  M  H  and  N  H  should  both  die  with- 
out issue  male,  then  the  testator  directed  his  trus- 
tees to  convey  his  real  estate  to  such  persons  as 
would  be  his  right  heirs  at  the  death  of  the  survivor 
of  M  H  and  N  H,  and  to  transfer  his  personal  estate 
to  such  persons  as  would  be  his  next-of-kin.  M  H 
died  without  issue  in  the  lifetime  of  J,  &c.  On  J's 
death,  N  H  claimed  an  absolute  interest  in  the 
personal  estate,  and  sufifered  a  recovery  of  the  real 
estate,  and  afterwards  died  without  issue: — Held, 
that  although  M  H  died  in  the  lifetime  of  J,  and 
although,  from  the  circumstance  of  M  H  dying  ia 
the  lifetime  of  N  H,  the  events  in  which  the  estate 
was  limited  to  the  issue  of  N  H  did  not  take  place; 
still,  under  the  terms  of  the  will,  N  H  became  en- 
titled, on  the  death  of  J,  to  both  moieties ;  and  that 
he  took  the  personal  estate  absolutely,  and  took  an 
estate  tail  in  the  real  estate.  Franks  v.  Price,  9  Law 
J.  Rep.  (N.8.)  Ch.  383. 

Following  up  the  principle,  that  the  lex  loci  do- 
micilii governs  the  distribution  of  personal  estate,  tiie 
Scotch  and  all  foreign  courts  are  bound,  in  the 
interpretation  of  a  testator's  written  declaration  of 
intention,  touching  his  personal  estate,  sitoated 
within  the  foreign  jurisdiction,  to  adopt  the  prin- 
ciples of  construction  applicable  to  such  instni- 
ments  by  the  law  of  the  testator's  domicile,  and  that 
law,  being  matter  of  fact,  is  to  be  inquired  after  like 
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other  facts ;  but  they  are  not  bound  to  adopt  foreign 
rules  of  eYidence,  every  Court  having  its  own  tech- 
nical rules  of  procedure.  Yatei  v.  Thomtont  3  C.  &  F. 
544. 

A  will  contained  the  following  leasing  power: 
*'  That  it  should  be  lawful  for  idl  the  persons  to 
whom  an  estate  for  life  was  thereby  given  in  the 
estates,  hereditaments,  and  premises  devised,  when 
they  should  be  in  possession,  by  any  deed  indented, 
to  demise  or  grant  leases  in  possession  of  the  several 
estates,  hereditaments,  and  premises  so  given,  or  any 
part  or  parts  thereof,  for  any  term  not  exceeding 
twenty-one  years,  at  the  best  rent,  &c.,  and  so  as 
such  rent  should  be  incident  to  the  reversion  and 
remainder."  A  tenant  for  life  granted  a  lease  for 
fifteen  years  of  a  messuage,  land,  and  premises,  with 
the  appurtenances,  being  parcel  of  the  estates  and 
hereditaments  devised,  "  together  with  full  liberty 
for  the  lessee,  his  executors  and  administrators,  and 
his  and  their  friends,  in  his  or  their  company,  or 
with  his  or  their  permission,  and  to  and  for  his  or 
tiieir  gamekeeper  or  servant  employed  in  that  or 
the  like  capacity,  at  all  seasonable  times  of  the  year, 
to  hunt,  course,  shoot,  and  fish,  in,  over,  and  upon 
the  said  thereby  demised  premises,  and  also  over 
any  other  of  the  farms,  lands,  and  grounds  whatso- 
ever of  him  the  lessor:" — Held,  that  this  was  not  a 
good  execution  of  the  power. 

If  the  continuance  of  the  life  of  the  tenant  for 
life  is  essential,  to  enable  the  party  to  whom  this 
liberty  of  sporting  is  given  to  enjoy  it,  and  he  relies 
upon  that  fact,  it  is  for  him  to  aver  the  continuance 
of  the  life,  and  not  for  the  other  party  to  aver  his 
death.  Dayrell  v.  Hoare,  9  Law  J.  Rep.  (n.s.)  Q.B. 
299;  12Ad.&£.356;  4  P.  8c  D.  114. 

(F)  Codicil. 

iPileher  v.  Hole,  3  Dig.  Law  J.  657  ;  7  Sim.  208.] 

A  codicil  primd  facie  confirms  so  much  of  the  will 
as  it  does  not  revoke,  and  the  will  and  codicil  being 
taken  together,  efiect  is  to  be  given  to  both  as  far  as 
the  intention  of  the  testator  can  be  ascertained. 

A  testator,  by  the  fourth  codicil  to  his  will,  ex- 
pressly ratified  and  confirmed  some  of  the  previous 
gifts.  He  also  revoked  others,  and  made  new  dis- 
positions of  parts  of  his  property,  and  '*  all  the  rest, 
residue,  and  remainder  of  his  real  and  personal 
estate  and  effects,"  he  gave  to  five  of  his  children 
equally : — Held,  upon  the  true  construction  of  the 
whole,  that  this  residuary  clause  operated  only  upon 
so  much  of  the  testator's  real  and  personal  estate  as 
was  not  specifically  disposed  of  by  the  will  and  all 
the  codicils.  CoUineT.  Wilson,  7  Law  J.  Rep.  (n.8.) 
Ch.llO. 

A  codicil  republishing  a  will  makes  the  will  speak 
as  f^om  the  date  of  the  codicil,  for  the  purpose  of 
passing  after-purchased  lands ;  but  not  for  the  pur- 
pose of  reviving  a  legacy  revoked,  adeemed,  or 
satisfied.  Powys  v.  Marufieldj  7  Law  J.  Rep.  (n.8.) 
Ch.  9 ;  3  M.  &  Cr.  859. 

A  codicil  to  a  will  pronounced  for,  the  will  itself 
not  being  fbrthcoming.  Taggart  v.  Hooper,  1  Curt 
292. 

Probate  of  a  codicil,  signed  by  the  deceased,  in  the 
presence  of  two  witnesses  present  at  the  same  time, 
but  not  attested  in  the  presence  of  the  testator,  re- 
vised under  1  Vict.  c.  26.  In  the  goode  tif  Newman 
deceased,!  Q\xrt9\^. 


A  will  and  five  codicils  being  propounded,  the  will 
and  four  codicils  were  established.  The  fifth,  being 
prepared  by  a  solicitor  in  his  own  favour,  the  deceased 
being  at  the  time  of  fluctuating  capacity,  was  pro- 
nounced against,  the  Court  not  being  satisfied  that 
the  deceased  understood  the  contents  of  the  instru- 
ment, and  intended  it  to  operate,  although  no  fraud 
was  imputed  to  the  solicitor.  Crrft  v.  Day,  1  Curt. 
784. 

Of  two  papers  of  the  same  date,  propounded  as 
codicils,  one  was  pronounced  against,  and  the  other 
established,  the  former  interfering  with  the  disposi- 
tion of  the  property  contained  in  the  deceased's  will, 
to  which  he  was  shewn  to  have  adhered  generally, 
and  the  real  intention  of  the  deceased  being  on  the 
&ce  of  the  paper  doubtful,  the  latter  being  a  simple 
and  intelligible  instrument  clear  upon  the  face  of 
it  Reynoldt  v.  Thrupp,  1  Curt  568. 

An  unattested  codicil,  without  date,  the  deceased 
dying  in  January  1839,  was  pronounced  for,  the  case 
being  bare  of  facts,  and  there  being  nothing  to  shew 
that  the  codicil  was  signed  after  the  1st  of  January 
1838,  when  the  stat  1  Vict  c.  26.  came  into  opera- 
tion. Fechell  v.  Jenkinson,  2  Curt  273. 

(O)  Election  undeb. 

Complicated  case  under  a  will,  under  which  it  was 
held  that  no  case  of  election  had  arisen.  LorUm  v. 
Kingston  {Earl),  5  C.  &  F.  269. 

Gift  to  A  for  life,  and  after  her  decease  to  his 
daughters,  Ann,  Sarah,  and  Hannah,  to  be  equally 
divided  among  them,  or  to  the  survivors  of  them ; 
Ann  alone  survived  Uie  tenant  for  life : — Admitted, 
that  Ann  was  entitled  by  survivorship  to  the  whole 
fund. 

Hannah,  by  her  will,  professed  to  dispose  of  part 
of  these  funds : — Held,  that  Ann,  who  took  benefits 
under  the  will  of  Hannah,  was  bound  to  elect 

Ann  elected  to  take  against  the  will,  by  which 
means  some  other  legatees  were  defeated: — Held, 
that  they  were  entitled,  in  proportion  to  their  de- 
feated interests,  to  the  benefits  given  to  Ann,  and 
which,  by  her  electing  to  take  against  the  will,  were 
undisposed  of.  Attorney  General  v.  Fletcher,  6  Law 
J.  Rep.  (n.8.)  Ch.  75. 

(H)  Desteoyinq  and  concealing. 

In  an  indictment  under  the  stat  7  &  8  Geo.  4, 
c  29,  s.  22,  for  destroying  or  concealing  a  will  for 
any  fraudulent  purpose,  the  purpose  ought  to  be 
stated  in  the  indictment 

If  a  defendant  concealed  a  will,  and  the  money 
which  ought  by  the  will  to  have  gone  to  A  and  B,  and 
with  it  paid  the  debts  of  the  husband  of  the  next-of- 
kin,  to  whom  he  was  a  creditor,  this  would  be  a 
fraudulent  puipoee  within  the  stat  7  &  8  Geo.  4, 
c  29,  s.  21.  Eegina  v.  Morris,  9  C.  &  P.  89.  [Al- 
derson] 

(I)  Witnesses  and  Evidence. 

The  wife  of  an  executor,  who  was  a  party  in  the 
cause,  is  not  a  competent  witness  to  support  the 
will.    Young  V.  Richards,  2  Curt  374. 

Facts  and  circumstances  which  have  no  bearing 
on  the  issue  in  the  cause,  cannot  be  pleaded  in  order 
to  discredit  a  witness.  Trevanion  v.  Trevanion,  1 
Curt  411. 

An  attesting  witness  to  a  codicil  having  jnar- 
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lied  a  legatee  thcniii,  radi  legatee  propounding  the 
codicil,  was  held  incompetent  as  a  witness  in  support 
of  it ;  and  having  jcnned  his  wife  in  the  proxy  in  the 
suit,  the  Court  directed  his  answers  to  be  given  to 
an  allegation  on  the  other  side,  as  a  party  in  the 
cause.    Mackenzie  v.  Yeo,  2  Curt.  509. 

A  person  (a  solicitor)  produced  as  a  witness  by 
the  executors  who  propounded  a  will,  having  ad- 
mitted that  he  retained  their  proctor  in  the  first  in- 
stance, and  was  responsible  to  him  for  his  bill  of 
costs,  was  held  to  be  an  incompetent  witness  on  their 
behalf!    Handky  v.  Edward*,  1  Curt  722. 

Upon  an  allegation  pleading  the  instructions  for 
the  drawing  up  snd  the  execution  of  a  will,  the  clerk 
who  drow  the  wi}],  although  he  knew  nothing  of  the 
instructions  or  of  the  execution,  is  a  competent 
witness.    BuUm  v.  Barry ,  \  Curt  617. 

An  olqection  to  the  competency  of  a  solicitor  as  a 
witness  in  support  of  a  codicil,  he  having  iimttif<^ 
that  in  the  first  instance  he  retained  the  proctor  in 
the  cause  for  the  parties  who  propounded  the  codicil, 
but  who  did  not  admit  that  he  was  rosponsible  for 
the  costs,  overruled.  Alk*  v.  M'Phereem,  2  Curt  613. 

Held,  affirming  the  Consistory  Court  of  London, 
that  facts  and  ciroumstances  having  no  bearing  on 
the  issue  cannot  be  pleaded,  in  order  to  discredit  a 
witness.     Trevamhn  v.  Tremnkm,  1  Curt  486. 

The  declarations  of  a  testator  are  admissible 
where  a  will  is  disputed  on  account  of  finnid,  cironm- 
vention,  or  forgenr.  Doe  d.  EUit  v.  Hardy,  1  M.  & 
R.  625,  [Littledale] 

In  an  ejectment  by  heir  ag^ainst  devisee,  the  so- 
licitor who  drow  the  will  was  called  to  prove  its 
execution  by  the  testator.  On  cross-examination,  it 
was  sought  to  impeach  his  character : — Held,  that 
the  defendant  could  not  be  allowed  to  call  witnesses 
to  prove  his  good  character,  such  evidence  being 
onlv  allowable  whero  the  attorney  who  prepared  the 
will  is  dead. 

In  an  ejectment  by  heir  against  devisee,  evidence 
may  be  given  on  the  part  of  the  heir,  of  declarations 
made  by  the  testator,  that  he  had  attempted  to  de* 
strov  his  wilL  Doe  d.  Beed  v.  Harris,  7  C.&P.380. 
[Coleridge] 

An  unproved  will  more  than  thirty  yean  old, 
coming  firom  the  possession  of  one  of  the  family  of 
the  testator,  may  be  read,  without  accounting  for 
the  subscribing  witnesses,  though  the  person  pro- 
ducing it  be  not  entitled  to  the  custody.  Dee  d. 
Wildgooee  v.  Pearce,  2  M.  &  R.  240.     [Coleridge] 

A  will  fifty  yean  old  was  produced  by  the  plain- 
tiff's attorney,  who  stated  that  he  received  it  tram 
B,  and  that  when  this  very  cause  was  before  an 
arbitrate^  the  defendant's  attorney,  in  the  presence 
of  the  defendant,  consented  to  this  will  being  ad- 
mitted in  evidence,  it  being  then  produced  by  B : — 
Held,  that  this  was  such  evidence  of  proper  custody 
as  would  allow  the  will  to  be  read  as  evidence  for  the 

flainti£    Doe  d.  Bawdier  v.  Owen,  8  C.  &  P.  751. 
Patteson] 

A  sentence  in  favour  of  a  draft  will,  pronounced 
in  a  suit  against  the  executors  of  a  former  wiU,  is 
binding  on  the  legatees  named  therein ;  unless  fraud 
or  collusion  can  be  shewn  between  the  parties  to  the 
suit,  or  neglect  or  misconduct  in  the  management 
of  it    HayU  v.  Haeted,  1  Curt  236. 


WITNESS. 

[See  EviDBVCs.] 
(A)  Attendance. 

(B)   COMFETENCT. 

(a)  Objectioni  to,  when  to  he 
{h)  Relative  SUuaHom. 

(c)  Interest 

(d)  When  made  competent  6y  3  4*  4  Witt.  4, 

e.  42,  M.  26  8f  27. 
(C)  Credit. 

(D)  COMHISSION  TO  EXAMINE. 

(E)  Examination. 


(a)  At  Law. 


Equity. 
(r)   Under  Judge*s  Order. 

(F)  Expenses. 

(G)  Costs. 


See  1  Vict  c.  26 ;  16  Law  J.  Stat  33,  as.  14^17, 
as  to  what  witnesses  an  admissible  in  proof  of  a  wiU. 

Parties  rated  and  pariah  officers,  being  only  no- 
minal parties,  may  be  witnesses,  by  3  &  4  Vict  c  26 ; 
18  Law  J.  Stat  34. 

(A)  Attendance. 

In  an  ejectment  by  a  devisee,  it  appeared  that  the 
defendant  had  mortgaoed  to  B,  and  had  given  him 
the  wilL  At  the  triu,  B  was  subpoenaed  to  pto- 
duce  it,  and  he  declined  doing  so^  as  it  was  part  of 
his  tide: — Held,  that  B  was  not  bound  to  ptodoce 
the  will,  and  that  secondary  evidence  of  the  coBtenis 
wen  not  admissible.  Doe d. Bawdier  v,  Omen^SCk 
P.  110.  [Abinger] 

If  the  attorney  of  the  party  who  has  subpoenaed  a 
witness,  gives  him  leave  to  be  absent  until  a  par- 
ticular time,  and  in  the  interim  the  cmse  is  calM 
on  in  the  absence  of  the  witness,  the  latter  vs  not 
liable  to  an  attachment  for  a  contempt.  Farrok  v. 
Keat,  6  DowL  P.C.  470. 

An  affidavit,  for  an  attachment  ibr  diaobcying  a 
writ  of  subpoena,  must  state  that  the  party  was  a 
necessary  witness.  Tinley  v.  Porter,  6  Law  J.  Kep. 
(n.s.)  Exch.  233 ;  2  M.  &  W.  822 ;  5  DowL  P.C.  744 

The  calling  of  a  witness  on  his  subpoena  is  mat- 
ter of  evidence  only ;  and  an  action  for  not  obeying 
a  subpouia  ad  testificemdrnm,  will  lie,  though  the  de- 
fendant was  never  called  upon  it,  i^  from  other 
evidence,  the  jury  are  satisfied  that  at  the  time  be 
was  wanted  he  could  not  have  been  present  The 
time  he  is  wanted  is  when  the  counsel,  by  whom  the 
cause  is  conducted,  requires  him  to  appear  and  gire 
evidence. 

It  is  not  necessary  to  the  maintenance  of  the  sc- 
tion  that  the  jury  should  have  been  sworn;  it  it 
enough  if  the  plaintiff  is  ready  to  go  to  trial,  and,  in 
consequence  of  the  absence  of  the  witness,  with- 
draws the  record.  Zomon^v.  Crook^  9  Law  J.  Rcp^ 
(N.S.)  Exch.  258;  6M.&W.616. 

It  is  not  competent  for  a  person  served  with  s 
sahp,  due.  tec  to  shew  that  the  instrument  he  was 
required  to  produce  was  immaterial  in  the  csos^ 
in  answer  to  a  rule  for  an  attachment  Doe  d.  BtM 
V.  KeUy,  4  Dowl.  P.C.  273. 

A  witness  is  not  bound  to  obey  a  subpoena  altered 
by  the  attoroey  from  the  sittings  from  which  it  «ii 
originally  sued  out  to  subsequent  sittings,  without 
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being  re-sealed.  Whether  a  luhpcena  has  been 
served  in  a  reasonable  time  before  the  trial,  is  mat- 
ter for  the  Court  Service  on  a  person  living  close 
to  the  place  of  trial  at  half-past  eleven  o'clock  in  the 
morning,  for  a  cause  called  on  at  two  o'clock,  is  not 
in  sufficient  time.  Barber  v.  Wood,  2  M.  &  R.  172. 
[Abinger] 

A  witness  is  not  bound  to  produce,  in  obedience 
to  a  subpcena,  a  will  which  he  holds  as  attorney  for 
a  devisee  claiming  under  it,  although  it  be  suggested 
that  it  is  a  will  of  personalty,  as  well  as  of  realty, 
and  ought  therefore  to  be  deposited  in  the  Eccle- 
siastics Court  Doe  d.  Carter  v.  James,  2  M.  &  R.  47* 
[Denman] 

The  Court  will  not  grant  an  attachment  against  a 
witness  for  disobedience  to  a  eub.  due.  tee.,  unless  it 
appears  clearly  that  the  party  absented  himself  or 
withheld  the  documents,  in  defiance  and  contempt  of 
the  Court  Regina  v.  RuueU,  Regma  v.  Maule,  7 
Dowl.  P.C.  698. 

The  declaration  stated,  that  a  certain  issue  came 
on  to  be  tried  before  certain  Justices  of  Assise,  at 
Taunton,  on  the  Slst  of  March  1838 ;  and  that  be- 
fore the  trial  of  the  said  issue,  to  wit,  on  the  21st  of 
March,  the  plaintifis  sued  out  tkiubpoeita  duces  tecum, 
directed  to  the  defendant,  commanding  him  to  appear 
before  the  said  Justices  at  Taunton,  on  the  Slst  of 
March,  and  so  from  day  to  day  until  that  cause 
should  be  tried,  which  writ  of  subpoena,  the  plain- 
tiilB,  before  the  trial,  to  wit,  on  the  2nd  of  April, 
caused  to  be  shewn  to  the  defendant;  and  that 
although  the  appearance  of  the  defendant  was  neces- 
sary and  material  at  the  said  tria],  and  although  the 
defendant  could  and  might,  in  obisdienceto  the  sub- 
pcena, have  appeared  at  the  said  trial  of  the  said 
issue,  and  have  shewn  and  produced  the  documents, 
which  were  material  evidence  for  the  plainti£b  on 
the  aaid  trial,  yet,  that  the  defendant  did  not  appear, 
although  he  was  solemnly  called  upon  for  those 
purposes,  but  wholly  neglected  so  to  do,  whereby  the 
plaintiff  was  nonsuited,  &c.    Plea,  that  the  assises 
conunenoed  at  Taunton,  on  the  Slst  of  March,  and 
that  the  subpoena  was  first  shewn  to  the  defendant 
on  the  2nd  of  April,  and  not  before.     RepHeation, 
that  the  subpoena  was  shewn  to  the  defenduit  on  the 
2nd  of  ApTu,  but  that  the  trial  took  place  after  the 
service  of  the  subpoena,  to  wit,  on  the  6th  of  April, 
and  that  at  the  time  of  ihe  service,  the  defendant 
had  notice  that  the  trial  had  not  taken  place,  and 
that  a  reasonable  time  elapsed  after  the  service,  and 
the  defendant  might  have  appeared  in  obedience  to 
the  writ: — Held,  upon  general  demurrer,  that  it 
sufficiently  appeared,  that  the  trial  referred  to  in  the 
subpoena,  took  place  at  the  assizes  mentioned  in  the 
declaration.    Secondly,  that  it  was  sufficient  to  aver 
that  "  the  appearance  of  the  defendant  was  material 
and  necessary"  at  the  trial,  without  stating  that 
the  plaintiff  had  a  good  cause  of  action.    Thirdly, 
that  the  defendant  was  liable  to  an  action  for  dis- 
obedience of  the  subpoena,  which  required  him  to 
attend  on  the  first  day  of  the  assises,  and  so  from 
day  to  day  till  the  cause  should  be  tried,  although 
the  subpoena  was  not  served  till  after  the  first  day, 
as  there  was  a  reasonable  time  before  trial  for  the 
party  to  reach  the  place  of  attendance.    Fourthly, 
that  it  was  sufficient  to  aver  that  the  defendant 
"was  solemnly  called  upon"  to  appear.     Fifthly, 
that  an  action  will  lie,  though  it  do  not  appear  that 


the  absence  of  the  defendant  was  the  sole  cause  of 
the  plaintifi^s  &ilinff  in  his  action.  Darie  v.  L&vell, 
8  Law  J.  Bep.  (N.B.)£xch.l62;  4M.&W.679. 

(B)   COMPETKNCT. 

(a)  Olgectunu  to,  when  to  be  made. 

The  proper  time  to  object  to  the  incompetency  of 
a  witness  is  upon  the  voir  dire,  when  other  evidence 
may  be  adduced  as  to  his  competency  or  incompe- 
tency. Dewduey  v.  Palmer,  8  Law  J.  Rep.  (M.S.) 
Exch.148;  4M.&W.664. 

(6)  Relative  SUuatian. 

The  grand  jury  returned  a  bill  of  indictment, 
which  contained  ten  counts  for  forging  and  uttering 
the  acceptance  of  a  bill  of  ezchinge,  with  an  in- 
dorsement, "  A  true  bill  on  both  counts,"  and  the 
prisoner  pleaded  to  the  whole  ten  counts.  After  the 
case  for  the  prosecution  had  concluded,  the  jwison- 
er's  counsel  pointed  this  out  The  grand  ju^  were 
discharged,  and  the  Judge  would  not  allow  one  of  the 
grand  jurors  to  be  called  as  a  witness  to  explain  their 
finding.     Regiitar,  Cooke,  SC.&F.M2.  [Patteson] 

A  being  tried  for  sheep-stealing,  it  was  proposed 
to  call  the  wife  of  B  to  prove  that  A  and  B  had 
jointly  stolen  the  sheep,  B  having  been  convicted  of 
it  at  the  previous  Quarter  Sessions: — Held,  that 
the  wife  of  B  was  a  competent  witness.  Regina  v. 
IFi2<faiiw,8C.&P.284.  [Alderson] 

(c)  Interest. 

The  objector  to  a  witness,  on  the  g^round  of  inter- 
est, is  bound  to  shew  the  interest  with  certainty  and 
deamess ;  and  it  is  not  enough  for  him  to  shew  cir- 
cumstances from  which  such  interest  is  only  a  prob- 
able inference,  when,  firom  other  circumstances,  it 
is  probable  that  no  such  interest  exists.  Shipton  v. 
Thormtm,  8  Law  J.  Rep.  (h.8.)  Q.B.  73 ;  9  Ad.  &  £. 
814;  1P.&D.216. 

An  executor  in  trust,  who  has  not  proved,  is  a 
competent  witness  to  increase  the  testator's  estate. 
HaU  V.  Laoer,  3  Y.  ft  C.  197. 

B,  a  partner,  and  acting  cUrector  of  a  joint-stock 
company,  procured  for  S,  who^as  not  a  partner,  at 
his  request,  some  shares  in  the  company's  stock, 
and  received  ftom  him  the  purchase- money.  S 
afterwards  reftised  toacceptthe  transfer  of  the  shares, 
and  to  pay  the  instalments  that  accrued  due  on  them, 
alleging,  as  the  grounds  of  his  reftisal,  that  he  was 
induced  to  purchase  the  shares  by  B's  false  and 
fraudulent  representations  and  concealment  Upon 
the  trial  of  an  issue,  directed  to  ascertain  the  truth 
of  these  allegations,  partners  in  the  company  were 
admitted  as  competent  witnesses  for  B.  Symes  v. 
Br<N0n,dC.&F.412. 

A  continuing  and  in-coming  partner  agreed  to  in- 
demnify the  outgoing  partner  from  the  partnership 
debts,  the  continuing  partner,  though  he  had  become 
bankrupt,  was  held  not  admissible  to  prove  the 
agreement  Warren  v.  Taylor,  6  Law  J.  Rep.  (n.s.) 
Ch.  371 ;  8  Sim.  599;  C.P.C.  174. 

A  testator  shortly  before  his  death,  made  a  pre- 
sent of  a  cheque ;  and  the  question  in  the  cause 
being,  whether  he  was  of  sound  mind  at  the  time, — 
Held,  that  the  evidence  of  a  person  who  took  benefits 
under  a  codicil  executed  at  the  same  time,  was  ad- 
missible. Turner  v.  Turner,  7  Law  J.  Rep.  (n.8.)  Ch. 
194. 
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In  a  suit  by  the  asugnee  of  an  insolvent  debtor, 
to  set  aside  a  voluntary  settlement  made  by  him  of 
certain  copyhold  messaages,  the  fact  of  the  insol- 
vent being  indebted  at  the  time  of  the  settlement, 
cannot  be  proved  by  his  unpaid  creditors,  they  hav- 
ing a  direct  interest  in  the  subject-matter  of  the 
suit  Holden  v.  Heam,  8  Law  J.  Rep.  (n.s.)  Ch.  260 ; 
1  Bea.  445. 

The  mere  liability  of  a  defendant  to  the  costs  of  a 
suit,  or  the  circumstance  of  his  having  entered  into 
evidence,  will  not,  of  itself,  preclude  his  being  exa- 
mined as  a  witness  on  behalf  of  a  co-defendant  Fan 
V.  Corpe,  5  Law  J.  Rep.  (n.s.)  Ch.  150 ;  6  Ibid.  208 ; 
8  M.  &  K.  278. 

A  party  who  had  guaranteed  the  payment  of  a 
second  mortgage,  is  an  incompetent  witness  for  the 
mortgagor  to  prove  payments  in  reduction  of  the 
first  mortgage,  thougn  he  stated  that  he  had  ascer- 
tained that  the  estate  was  sufficient  to  satisfy  both 
mortgages  in  fiilL  Wormald  v.  Mackintothj  9  Law  J. 
Rep.  (n.s.)  Ch.  7.   [Since  reversed.] 

A  man  is  an  incompetent  witness  in  support  of  a 
title  to  property  settled  to  the  separate  use  of  his 
wife,  with  remainder  to  her  children.  Hill  v.  Collett, 

8  Law  J.  Rep.  (n.s.)  Ch.  189. 

Where  a  testator  made  bequests  to  his  two  daugh- 
ters, and  afterwards  settled  portions  upon  them : — 
Held,  that  the  evidence  of  one  daughter  was  not  ad- 
missible to  prove  that  the  testator  did  not  intend  io 
adeem  the  legacy  given  to  the  other  daughter,  it 
being  likewise  in  evidence  that  the  testator  intended 
to  provide  for  his  two  daughters  equally.  Davys  v. 
Jioucfter,  3  Y.  &  C.  397. 

A  butcher  sued  three  of  the  directors  of  a  zoolo- 
f^ical  society  for  goods  supplied  for  the  animals. 
For  the  defence,  a  witness  was  called  to  prove  that 
the  plaintiff  was  a  shareholder  in  the  society.  The 
witness  was  himself  a  shareholder,  and  had  been  re- 
leased by  one  of  the  defendants : — Held,  that  the 
witness  was  not  competent,  without  being  released 
bv  all  the  three  defendants,  but  that  he  would  be  so 
if  released  by  all  three  defendants,  without  being 
released  by  the  other  shareholders.    Belts  v.  Jonetf 

9  C.  &  P.  199.  [Aldefson] 

In  an  action  ex  contractu,  a  defendant  who  has 
suffered  judgment  by  default  is  not  a  competent 
witness  for  the  plaintiff  against  other  defendants 
who  plead  to  the  action.  Green  v.  Sutton^  2  M.  & 
R.2(i9.  [Abinarer] 

In  case  for  the  infringement  of  a  patent,  a  pur- 
(!l>nNer  of  a  licence  to  use  the  patent  is  a  compe- 
li'fit  witness  for  the  plaintiff.  Derotne  v.  Fairlie,  1 
M.&R.457.  [Abinger] 

1'lircc  out  of  four  defendants  suffered  judgment 
by  default : — Held,  that  one  of  the  three  was  a  com- 
petent witness  to  produce,  on  behalf  of  the  fourth, 
tlic  partnefKhip  deed  under  which  the  four  had  been 
urtiup^  in  their  dealings  with  the  plaintiff.  Colley  v. 
/fmilh,  4  Bing.  N.C.  285 ;  5  Sc.  700 ;  6  DowL  P.C. 

In  trover  by  a  bankrupt  against  his  assignee,  the 
liiVindi  auHignce  is  a  competent  witness  for  the  de- 
tt'uiiunt  to  NUHtain  the  bankruptcy.  Giles  v.  Smithf 
J  M.tkli.^3,  [Parke] 

In  an  action  on  a  contract, an  alleged  co- contractor 
vttiU  lint  (Ic fondant  is  a  competent  witness  for  him 
itiU't  a  ri'U-uttc  by  the  defendant.  Jones  v,  Prilchard, 
•p  J.aw  J.  Jl<-|).  (N.h.)  Exch.  57 ;  2  M.  8e  W.  199. 


Where  the  payee  of  a  note,  payable  six  months 
after  date,  advanced  the  money  to  one  of  two 
partners  to  be  employed  by  him  as  his  capital  in 
the  partnership, — Held,  that  she  was  a  competent  wit- 
ness for  the  deifendant 

In  an  action  brought  by  the  maker,  after  the 
dissolution  of  the  partnership,  against  hia  copart- 
ner, on  a  covenant  to  repay  his  share  of  the  capital, 
to  prove  that  she  had  made  a  demand  of  payment, 
and  had  delivered  the  note  over  to  the  defendant, 
who  offered  it  as  a  set-off  against  the  plaintiff^s 
claim,  although  she  stated  that  she  did  not  wish  to 
withdraw  the  money  from  the  business,  but  ex- 
pected to  receive  the  money  with  interest  from  the 
defendant, — the  Court  held,  that  she  waa  a  neutral 
witness.  Hatcher  v.  Seaian,  6  Law  J.  Rep.  (n.8.) 
Exch.  5;  2M.&W.47. 

Where,  in  ejectment  to  recover  certain  tithes,  the 
lessor  of  the  plaintiff  claimed  as  heir-at-law  to  the 
purchaser,  and  a  witness  was  produced  by  the  de- 
fendants, for  the  purpose  of  proving,  that  he  him- 
self, not  the  lessor  of  the  plaintiii^  waa  the  heir  of 
such  purchaser: — Held,  that  he  was  admissible  to 
prove  such  fact,  and  was  not  incompetent  through 
interest  Doe  d.  Bath  v.  Clarke,  6  Law  J.  Rep.  (sa) 
C.P.  119 ;  3  Bing.  N.C.  429 ;  4  Sc  203. 

In  an  action  by  the  payee  of  a  joint  and  several 
promissory  note  made  by  the  defendant,  and  two 
others  as  his  sureties,  the  sureties  are  competent 
witnesses  for  the  plaintiff  Page  v.  Thawuu,  9  Law 
J.  Rep.  (n.s.)  Exch.  245  ;  6  M.  &  W.  733. 

A  residuary  legatee  is  a  competent  witness  in  an 
action  by  an  undertaker  to  recover  the  funeral  ex- 
penses of  the  testatrix,  to  prove  that  a  party,  who 
was  not  the  personal  representative  of  the  deceased, 
gave  the  order.  Green  v.  Salmon,  7  Law  J.  Rep.  (h.&) 
Q.B.236i  8Ad.&£.848;  8N.&P.388. 

In  an  action  against  one  of  the  makers  of  a  j<niit 
and  several  promissory  note,  the  other  is  not  a 
competent  witness  to  prove  the  note  was  given  for 
an  illegal  consideration.  Slegg  v.  Phillipps,  5  Law  J. 
Rep.(N.s.)K.B.156;  4Ad.&  £.852;  6N.&M.360L 

Where,  in  an  action  by  a  corporation,  a  witness 
on  the  voir  dire  states  that  he  was  a  member  of  the 
corporation,  but  that  he  has  been  disfranchised,  that 
answer  is  not  to  be  taken  as  conclusive,  so  as  to 
preclude  further  inquiry  as  to  the  mode  of  disfhm- 
chisement;  but  it  is  competent  for  the  adverse 
party  to  shew  that  there  was  no  valid  disfranchise- 
ment, and  that  the  witness  therefore  is  still  i  mem- 
ber of  the  corporation,  and,  as  such,  interested  in 
the  subject-matter  of  the  action.  Godmanchester  or 
Gumecester  (Corporation)  v.  Phillips,  5  Law  J.  Rep. 
(K.s.)  K.B.  108 ;  4  Ad.  &  £.  550 ;  6  N.  &  M.  21 L 

An  attorney,  who  undertakes  to  conduct  a  cause 
for  his  client  for  costs  out  of  pocket  in  case  he  does 
not  obtain  a  verdict,  is  incompetent  to  give  evidence 
for  his  client  at  the  trial.  Phillips  v.  Harris,  8  Law 
J.  Rep.  (n.b.)  Exch.  155. 

By  a  rule  of  the  Dramatic  Authors  Society,  all 
damages  recovered  by  any  member  of  that  society, 
in  an  action  on  this  statute,  go  (after  paying  the 
costs)  to  the  funds  of  the  society.  In  an  action 
brought  by  a  member  of  tiiis  society,  another  mem- 
ber of  it  is  not  a  competent  witness  for  the  plainti^ 
although  the  action  is. brought  by  the  plaintiff  an 
his  own  behalf,  and  not  by  the  society,  and  although 
his  attorney  does  not  look  to  the  plaintiff  for  any 
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fart  of  the  costs.     PUmchS  v.  Brakam,  8  C.  &  P.  68. 
Tindal] 

A  party,  -who  states  that  he  has  heen  released,  is 
competent  as  a  witness,  without  producing  his 
release,  even  though  his  incompetency  appears  on 
the  record.  Lunmss  v.  RoWf  8  Law  J.  Rep.  (n.8.) 
aB.  264 ;  10  Ad.  &  £.  606 ;  2  P.  &  D.  538. 

Ejectment  hy  first  mortgagee  against  the  mort- 
gagor; defence,  that  the  mortgage  was  fraudulent; 
the  second  mortgagee  heing  called  as  a  witness  to 
prove  the  fraud,  was  rejected  as  incompetent  Doe  d. 
Culhbert  v.  Bamford,  11  Ad.&  £.  786  ;  3  P.  &  D.  498. 

A  witness,  who  originally  signed  the  deed  of  the 
Liverpool  Building  Society,  and  obtained  a  share, 
by  which  he  has  an  interest  in  its  funds,  is  not 
rendered  competent  hy  exchanging  his  share  for  a 
salary  from  the  society,  and  cancelling  it  by  the 
authority  of  the  society,  or  by  releasing  his  claim 
on  it  for  salary.  Bigby  v.  JValthew,  5  Dowl.  P.C.  527. 

In  an  action  of  covenant  for  rent  and  non-repair, 
where  the  plea  alleged,  that  the  premises  came  by 
assignment  to  the  defendant's  intestate,  and  one  S, 
who  was  still  alive,  which  assignment  was  denied  by 
the  replication : — Held,  that  S  was  a  competent 
witness  for  the  plaintiff,  to  prove  that  he  never 
accepted  the  assignment  or  acted  under  it  Fowler 
v.  Roundf  9  Law  J.  Rep.  (n.s.)  Exch.  51 ;  5  M.  &  W. 
478. 

In  an  action  on  a  charter-party,  a  person  who  is  a 
partner  with  the  plaintiffs  in  the  ship,  though  not 
one  of  the  registered  owners,  is  not  a  competent 
witness  for  the  plaintiiTs,  unless  cross  releases  are 
executed  between  him  and  them.  Jackson  v.  Gttl- 
/««iy,  8  C.  &  P.  480.  [Tindal] 

In  an  action  by  a  landlord,  who  is  a  tenant  for 
life,  against  a  tenant  from  year  to  year  for  waste, 
the  remainder-man  in  tail  is  a  competent  witness 
for  the  plaintiff  Leach  v.  Thomas,  7  C.  &  P.  327. 
[Patteson] 

An  agent  who  has  received  payment  of  a  debt 
due  to  his  principal,  is  competent  to  prove,  in  an 
action  by  his  principal  against  the  debtor,  that,  after 
the  payment,  the  money  was  taken  back  from  him 
by  the  latter.  Bowers  v.  Evans,  5  Law  J.  Rep.  (n.s.) 
Exch.  143;  1M.&W.214;  1T.&G.572. 

In  an  action  by  an  oil-merchant  against  a  broker, 
for  negligently  delivering  goods  without  payment, 
which  were  not  to  be  delivered  until  paid  for,  a 
witness  was  called,  who  was  in  the  plaiiitifTs  ser- 
vice, whose  duty  it  was  to  deliver,  upon  receiving 
an  order  from  the  defendant,  and  who  had  delivered 
the  goods  without  an  order : — Held,  that  he  was  not 
a  competent  witness  for  the  plaintiff,  to  prove  neg- 
ligence on  the  part  of  the  defendant,  in  not  stopping 
the  goods  after  they  had  been  so  delivered.  Boar- 
man  V.  Brown,  8  Law  J.  Rep.  (n.s.)  Q.B.  105 ;  9  Ad. 
&E.487;  1P.&D.364. 

The  facts  of  a  business  being  carried  on  in  the 
names  of  a  witness  and  his  father  jointly,  and  of  a 
bill  delivered  to  the  defendant,  headed  "  Dr.  to  the 
plaintiff  and  son,'*  being  made  out  in  the  hand- 
writing of  the  witness,  who  was  meant  and  referred 
to  by  the  word  '*8on,*'  do  not  render  the  witness 
incompetent  through  interest,  he  being  no  partner, 
and  having  no  actual '  interest  in  the  business. 
Baker  ot  Barker  v,  Stuhbs,  9  Law  J.  Rep.  (M.S.)  C.P. 
276;  1M.&G.44;  1  Sc.  N.R.  131. 

A  creditor  of  a  bankrupt's  estate,  who  has  sold 
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his  debt,  is  a  competent  witness  in  support  of  the 
fiat    PuU'mg  V.  MeredUh,  8  C.  &  P.  763.  [Patteson] 

An  overseer  being  a  party  to  an  appeal,  cannot 
be  admitted  as  a  witness,  even  to  prove  the  service 
of  the  notice  of  appeal.  Regma  v.  Bath  {Recorder), 
8  Law  J.  Rep.  (n.s.)  M.C.  45 ;  9  Ad.  &  £.  7 14 ;  IP. 
&D.469. 

In  ejectment  by  a  person  to  recover  a  cottage 
taken  from  him  by  the  parish  officers,  as  being  a 
parish  house,  an  inhabitant,  who  has  rateable  pro- 
perty in  the  parish,  but  it  is  not  rated,  is  a  compe- 
tent witness  for  the  defendant  under  the  stat  54 
Geo.  3,  c.  170,  s.  9.  Doe  d.  Harrison  v.  Murrell,  8  C. 
&  P.  134.  [Abinger] 

In  trespass  for  entering  the  plaintiff's  closes,  the 
defendant  pleaded  a  public  right  of  way  for  car- 
riages, which  was  denied  by  the  replication.  The 
closes  were  in  the  lordship  of  T,  which  was  part  of 
the  parish  of  I.  The  roads  of  the  lordship  had  been 
from  time  immemorial  repaired  by  the  occupiers  of 
the  lands  in  it  by  agreement;  but  they  had  of  late 
contributed  to  the  highway  rate  for  the  repairs  of 
the  roads  in  the  parish  of  I.  To  disprove  tjfie  pub- 
lic right  of  way  claimed,  it  was  proposed  to  call 
occupiers  of  lands  in  T,  who  in  respect  of  those 
lands  contributed  to  the  highway  rate  of  I : — Held, 
that  they  were  not  competent  witnesses,  as  a  ver- 
dict for  the  defendant  m  this  case  would  be  evi« 
deuce,  on  the  ground  of  reputation,  to  charge  the 
parish  on  an  indictment  for  non-repair  of  this  road  ; 
and  that  the  witnesses  were  not  rendered  competent 
either  under  the  stat  3  &  4  Will.  4,  c.  42,  s.  27,  or 
the  stat  54  Geo.  8,  c.  170,  s.  9.  Fowler  v.  Port,  7 
C.&P.792.  [Parke] 

In  ejectment  by  parish  officers  to  recover  lands 
belonging  to  the  parish,  a  rated  inhabitant  is  ren- 
dered a  competent  witness  for  the  parish,  by  the 
59  Geo.  3,  c.  170,  s.  9.  Doe  d.  Boulter  or  Boulibee 
V.  Adderley,  and  Doe  d.  Batchelory.  Bowles,  7  Law  J. 
Rep.  (n.s.)  M.C.  115;  8  Ad.  &  E.  502 ;  3  N.  &  P. 
629, 632. 

In  an  action  of  ejectment  brought  by  the  overseers  of 
the  poor,  to  recover  possession  of  the  property  of  the 
parish,  which  had  been  leased  to  the  defendant,  and 
which  lease  bad  been  determined,  by  a  notice  to  quit, 
a  witness  stated  that  he  had  some  small  tenements 
in  the  parish,  which  had  never  been  rated,  and  which 
were  under  the  value  rated  in  that  parish,  nor  had 
any  church  rates  ever  been  demanded  or  paid  in 
respect  of  them : — Held,  that  at  all  events  the  witness 
was  competent,  inasmuch  as  it  did  not  appear  that 
the  churchwardens  and  overseers  would  gain  any 
advantage  to  the  parish,  by  the  recovery  in  this  ac- 
tion; and  the  witness  could  have  no  interest  to 
determine  tlie  relation  of  landlord  and  tenant,  already 
existing  between  the  churchwardens  and  overseers 
and  the  defendant 

CUiare — Wliether  this  is  a  matter  relating  to  rates 
and  cesses,  so  as  to  make  a  witness  otherwise  in- 
competent, a  competent  witness  within  the  statute 
54  Geo.  3,  c.  107.  Doe  d-  Higgs  or  Hobbs  v.  Cockell, 
5  Law  J.  Rep.  (n.8.)  M.C.  81 ;  4  Ad.  &  E.  478 ;  6  N. 
&M.179;  6C.&P.525. 

(rf)   When  made  competent  6y  3  4*  4  Will  4,  c.  42, 

M.  26  8[  27. 

The  act  of  parliament,  3  &  4  Will.  4,  c.  42,  with 
the  exception  of  the  42nd  section,  has  application  to 
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coarts  of  law  only.  Uolden  v.  Hearttf  8  Law  J.  Rep. 
(N.8.)Ch.260;  lBea.445. 

The  evidence  of  an  interested  witness  may  be  read 
in  a  suit  in  equity,  under  the  S  &  4  Will.  4,  c.  42. 
Wheat  y.  Graham,  7  Sim.  62. 

The  obligee  of  a  bond  bequeathed  it  to  A  B : — 
Held,  in  a  suit  by  the  legatee  against  the  executor^ 
that  Uie  obligor  was  an  incompetent  witness  to  prove 
that  the  bond  was,  under  the  circumstances,  irre- 
coverable against  him,  and  that  he  was  not  rendered 
competent  by  the  8  &  4  Will  4,  c.  42,  ss.  26  &  27. 
Davie*  v.  Morgan,  1  Bea.  405. 

The  person  under  whom  the  defendant  justifies  in 
trespass,  may  be  rendered  a  competent  witness  for 
the  defendant,  by  indorsement  on  the  record,  under 
8&4  Will4,  C.42.  CreevyY,  Bowman,  1  M.  &  R. 
496.  [Parke] 

Where  a  witness  would  be  liable  to  indemnify  the 
defendant,  not  only  against  the  damages  and  costs 
to  be  recovered  by  the  plaintiff,  but  also  against  the 
defendant's  own  costs,  he  is  not  competent  for  the 
defendant,  nor  can  he  be  made  so  by  indorsement 
on  the  pottea,  under  the  8  &  4  Will.  4,  c.  42,  s.  26. 
Stanley  v.  Jobson,  2  M.  &  R.  103.  [Patteson] 

Where  a  defendant  justified  a  trespass  to  chattels 
by  a  plea,  alleging  them  to  be  the  property  of  J  S, 
and  that  he  committed  the  trespass  by  the  command 
of  J  S : — Held,  that  J  S  was  not  a  competent  witness 
for  the  defendant,  and  that  he  could  not  be  rendered 
competent  by  indorsing  the  postea,  under  the  8  &  4 
Will.  4,  c.  42,  s.  26.  Oreeny.fVarburUm,2U,SiR. 
105.  [Patteson] 

A  witness  interested  in  the  result  of  a  suit  in 
equity  is  not  made  competent  on  an  issue  directed 
In  such  suit,  by  3  &  4  Will.  4,  c.  42,  ss.  26,27. 

On  an  issue  to  try  the  validity  of  a  modus  within 
a  rcrtain  district,  an  occupier  of  lands  within  the 
diNtrict,  is  incompetent  to  provesuch  modus.  Stewart 
V,  fiarnet,  1  M.  &  R.  472.  [  Alderson] 

A  witness,  who  may  be  liable  to  the  costs  of  the 
action,  as  special  danuiges,  may  be  made  competent 
by  indorsement  on  the  record,  pursuant  to  the  3  &  4 
Will,  4,  c.  42,  ss.  26, 27.  Pkkleey.  HoUings,  1  M.  & 
It.  ¥IH,  I  Parke] 

A  witness,  whose  only  interest  in  the  action  is,  that 
t1i0  virrdict  may  be  used  for  or  against  him,  is  ren- 
ilvrtiil  conipptent  by  the  3  &  4  Will.  4,  c.  42,  s.  26, 
widiout  a  release.  Therefore,  in  an  action  on  the 
tututi  for  the  negligent  driving  of  the  defendant's 
Hi  rvant,  the  servant  is  a  competent  witness  for  the 
rli;f<frtdant,  without  a  release.  Yeomansy.  Legh,  6  Law 
J,  iUp,  (s.».)  Kxch.  1 17 ;  2  M.  &  W.  419. 

Ill  art  Airtion  ngainst  a  legatee,  to  recover  the  price 
uf  a  rUntuA  »old  by  him  as  part  of  the  property 
t\tn  ift/'ftiiy  (lequcathcd,  the  executor  and  residuary 
|^(/jt  f/:c  in  A  eornp(*tent  witness  within  the3&4Will.  4, 
^  iU,  s«.  20, 27,  to  prove  declarations  by  the  testator, 
iUai  rh«  ehatlcl  was  not  his  property,  but  merely 
^lui  hy  him  upon  trial.  Bowman  y.  Wiliu,  6  Lkw 
J  )u\,.(M,n.)C.V.  188;  8Bing.N.C.669;  4Sc.387. 

A  |/laliitj<r  claimed,  as  occupier  of  a  house,  to  be 
HtUl\*4  Ut  tli«  utU3  of  water  from  a  certain  watering- 
t,\nin  llt'f  HiNtiT,  who  was  called  as  a  witness  in 
0uyjthH  ttf  tUi-  r\y!M,  stated  on  the  voir  dire,  that  she 
h*,ti  hi  «'ii  a  joint  owni'r  in  fee  with  the  plaintiff  of 
Mf/  hitut  III  rmiirrl  of  which  the  right  was  claimed, 
##f/l  U4t\  ntuv(yn\  ht^r  nhnre  to  the  plaintiff  with  the 
ifHtti  Ht¥vuttui  thr  lltlpj— Held,  that  she  was  not  a 


competent  witness,  and  thatindordng  hernaraecRitbe 
record,  under  the  8  &  4  Will.  4,  c.  42,  a.  27,  voold 
not  render  her  competent.  Steere  v.  Carwardiat,  8 
C.&P.  570.  [Patteson] 

In  an  action  by  the  assignees  of  a  bankrupt  for 
money  had  and  received,  against  a  sheriff,  who  has 
sold  the  goods  of  the  banknipt  under  an  execution, 
and  paid  over  the  proceeds  after  notice  of  an  alleged 
act  of  bankruptcy,  the  sheriff's  officer  who  acted  in 
the  execution  (if  he  has  given  the  usual  indemnity 
bond  to  the  sheriff,)  is  not  a  competent  witness  for 
the  defendant,  under  the  3  &  4  Will  4,  c.  42,  a.  26. 
Groom  v.  Bradley,  8  C.  &  P.  500.  [Coltman] 

In  an  action  for  a  tailor's  bill  for  clothes  supplied 
to  the  defendant's  servant,  the  servant  is  a  competent 
witness  for  the  plaintiff,  if  bit  name  be  indoned 
on  the  record,  under  the  3  &4  WilL  4,  c  42^  a.  27. 
Robinson  v.  Ferreday,  8  C.  &  P.  752.  [Patteson] 

(C)  Crbdit. 

Where  a  witness  gives  on  eross-examination  no- 
favourable  testimony  to  the  party  calling  him,  and 
on  re-examination  denies  having  given  a  diffirent 
account  of  the  matter  so  spoken  to,  die  party  calling 
him  has  no  right  to  discredit  him,  by  shewing  he 
had  given  such  different  account.  Holdsworth  v. 
Dartmouth  {Mayor),  2  M.  &  R.  153.  [Parke] 

On  the  trial  of  A  for  attempting  to  discharge 
loaded  arms  at  B,  the  latter  (with  a  view  to  diacndit 
his  evidence,)  was  cross-examined  as  to  whether  he 
had  not  used  violent  language  towarda  his  fiUher, 
which  he  admitted  he  had: — Held,  that  on  re>exami- 
nation  B  might  be  asked,  as  to  how  his  &ther  had 
acted  towards  him  before  he  used  the  language  that 
he  had  been  cross-examined  to. 

It  was  proposed  to  ask  a  witness,  as  to  what  an- 
other witness  had  said  on  other  occasions,  than  that 
which  was  the  subject  of  the  trial : — Held,  that  that 
could  not  be  done,  as  what  a  witness  has  said  at 
other  times,  is  only  matter  for  the  cross-examination 
of  the  witness  himself.  Regina  v.  St.  George,  9  C.  & 
P.  483.  [Parke] 

(D)  Commission  to  bxamiios. 

[See  EviDENCS,  Depositions.] 

Wliere  a  defendant  applies  for  a  commission  to 
examine  witnesses  abroad,  it  ia  not  necessary  that 
he  should  produce  an  affidavit  of  merits,  if  it  appear 
that  the  application  is  made  bondJSde,  and  not  for 
the  purpoee  of  delay.  Baddely  v.  GUmtore,  6  Law  J. 
Rep.(N.s.)£xch.ll5i  1M.&W.55;  1T.&G.369. 

In  order  to  obtain  a  commission  to  examine  wit- 
nesses abroad,  the  witnesses,  who  are  to  be  examined, 
must  be  specifically  described  by  name,  or  in  some 
other  manner.  Gttnter  v.  M*Tear  or  M^Kear,  5 
LawJ.Rep.(N.8.)£xch.ll5;  1M.&W.201;  IT. 
&  G.  245 ;  4  DowL  P.C.  722. 

A  commission  to  examine  witnesses,  directed  to 
the  Judges  of  a  foreign  court,  may  issue  without  the 
usual  clause  requiringthe  oonunissioners  to  be  sworn ; 
and  it  should  contain  words  of  authority  only,  and 
not  of  command.  Ponsfordy.  O'  Connor,  9  Law  /  Rep. 
(n.s.)  Exch.  99 ;  5  M.  &  W.  673 ;  7  DowL  P.C.  866. 

It  is  not  necessary  on  appljring  for  a  rale  min 
under  the  1  Will.  4,  c.  22,  s.  4,  for  a  commission  to 
examine  witnesses  out  of  the  jurisdiction  to  state  the 
names  of  the  examiners.  Pearon  v.  White,  5  DowL 
P.C.  718. 
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A  rule  to  examine  witnesses  abroad,  under  the  1 
WilL  4,  c.  22,  8. 4,  will  be  granted,  if  the  names  of 
some  of  the  witnesses  proposed  to  be  examined  are 
mentioned  in  the  affidavits,  although  the  names  of 
others  are  not  Btrtrford  v.  Eoithope^  8  DowL  P.O. 
294. 

In  an  application  to  examine  witnesses  abroad  by  a 
commission,  under  the  1  WilL  4,  c.  29}  s.  4,  the  Court 
will  allow  the  commission  to  go  for  the  examination 
of  witnesses  not  named  in  the  rule,  if  the  names  of 
certain  witnesses  axe  given.  Dimmtd  ▼.  FaUaiice,  7 
Dowl.  P.O.  690. 

The  Court  will  grant  a  rule  absolute  in  the  first 
instance  for  quashing  a  commission  to  examine  wit- 
nesses, pursuant  to  tl^  1  Will.  4,  c.  22,  s.  4,  where  the 
commission  has  been  granted,  and  the  application  is 
made  at  the  instance  of  the  plaintiff.  Hodges  v.  Daltf, 
8  DowL  P.C.  808. 

As  to  the  circumstances  under  which  the  Court 
will  reftise  to  grant  a  commission  to  examine  a  wit- 
ness abroad,  miless  the  money,  for  the  recovery  of 
which  the  action  is  brought,  ia  paid  into  court 
Sparks  V.  Barrettt  7  Law  J.  Rep.  (k.8.)  C.P.  65  ;  5 
Sc.  402. 

The  Court  will  not  grant  a  commission  to  exa- 
mine a  witness  in  tbe  country,  on  the  ground  of 
age,  infirmity,  and  danger  to  be  apprehended  from 
travelling,  ftc.,  unless  the  statement  thereof  be  veri- 
fied by  the  affidavit  of  a  medical  person.  Davies 
dem.,  Lowndes  ten.,  8  Law  J.  Rep.  (n.s.)  C.P.  10 ;  6 
Sc.  738. 

An  action  for  criminal  conversation  is  a  civil 
action  within  the  1  Will.  4,  o.  22,  s.  4,  in  which  the 
Court  will  grant  a  commission  for  the  examination 
of  a  witness  out  of  the  jurisdiction. 

It  is  not  necessary  that  the  affidavit  in  support  of 
an  application  for  such  a  commission  should  state, 
that  exertions  iiave  been  made  to  procure  the  at- 
tendance of  the  witness  at  the  trial  Norton  v.  Mel- 
6ottrfie,5LawJ.Rep.(N.s.}C.P.d43;  3  Bing.N.C. 
67 ;  8  Sc  398;  s.  c  Nortonv.  Lamb,  5  Dowl.  P.C.  181. 

Whether  a  party  not  joining  in  a  commission,  is 
entitled  to  cross-examine  witnesses  under  it — 
qtuere.  Steinkeller  v.  Newton,  9  Law  J.  Rep.  (n.8.} 
C.P.  262 ;  1  Sc.  N.R.  148 ;  8  Dowl.  P.C.  679. 

Where  a  witness  has  been  examined  before  com- 
missioners, the  Judge  at  the  trial  can  exclude  a  por- 
tion of  his  answer  to  a  cross  interrogatory,  from  the 
consideration  of  the  jury,  as  inadmissible,  and  retain 
the  remainder.  Tt^ton  v.  Whitmore,  9  Law  J.  Rep. 
(1I.B.)  as.  406 ;  12Ad.&£.370. 

(£)  Examination. 

(a)  M  Law. 

It  is  not  usual  to  cross-examine  witnesses  as  to 
character,  except  the  counsel  cross-examining  have 
some  distinct  charge  to  which  to  cross-examine 
them.     Re*  r,Hodgkiss,  7  C.&F.29S.  [Alderson] 

If  the  counsel  who  cross-examines  put  a  paper 
into  the  witness's  hand,  and  put  questions  on  it,  and 
anything  comes  of  those  questions,  the  counsel  for 
the  opposite  side  have  a  right  to  see  the  paper,  and 
re-examine  on  it;  but  if  the  cross-examination 
founded  on  the  paper  entirely  fails,  and  nothing 
comes  of  it,  the  opposite  counsel  have  no  right  to 
see  the  paner.  Begina  v.  Buncombe,  8  C.  &  P.  369. 
[Denmanj 


The  counsel  calling  a  witness  who  has  given  un- 
favourable evidence  in  cross-examination,  may  on 
re-examination  ask  him  questions  to  shew  induce- 
ments to  betray  the  narty  who  has  called  him. 
Dunn  V.  Jslett,  2  M.  &  k.  122.  [Denman] 

If,  on  the  trial  of  a  charge  of  murder,  a  witness 
for  the  prosecution  shews  any  unfair  bias,  the  coun- 
sel who  calls  him  may  cross-examine  him.  It  is, 
therefore,  no  objection  to  a  witness's  name  being  put 
on  the  back  of  an  indictment,  that  he  is  a  brother  to 
the  prisoner ;  and  if  he  was  present  at  the  time  the 
wound  was  given,  and  was  examined  at  the  inquest, 
and  that  at  the  instance  of  the  prisoner,  it  seems 
that  his  name  should  be  on  the  back  of  the  indict- 
ment 

Where  it  was  stated  by  the  grand  jury,  on  their 
returning  a  true  bill  for  murder,  that  an  important 
witness  was  too  ill  to  give  evidence  in  court,  the 
Judge  having  directed  two  surgeons  to  see  the  wit- 
ness, and  on  their  stating  on  the  voir  dire  that  the 
witness  was  too  ill  to  give  evidence  in  court,  the 
Judge  ordered  the  trial  to  be  postponed  to  the  next 
assizes,  and  the  prisoner  to  be  detained  in  custody. 
Begina  v.  Chapman,  8  C.  fir  P.  668.  [Abinger] 

On  the  trial  of  an  information  by  the  Attorney  Ge- 
neral for  penalties,  the  defendant  (who  had  been  held 
to  bail)  had  subpoenaed  the  officer  from  the  Queen's 
Remembrancer's  Office  to  produce  the  affidavit  on 
which  he  had  been  held  to  bail,  with  a  view  of  being 
able  to  give  it  in  evidence  to  cross-examine  the  per- 
son who  had  made  the  affidavit,  if  he  should  be 
called  as  a  witness  on  the  trial.  The  person  who 
made  the  affidavit  was  called  as  a  witness  on  the 
trial,  and,  for  the  purpose  of  cross-examining  him, 
the  defendant's  counsel  wished  to  put  in  the  affidavit: 
— Held,  that  the  officer  was  bound  to  produce  it, 
and  that  the  defendant  had  a  right  to  make  use  of 
it  in  this  way ;  but  that  if  the  affidavit  was  made  by 
another  deponent  besides  the  witness,  and  related  to 
other  persons  besides  the  defendant,  the  latter  would 
only  be  entitled  to  use  so  much  of  the  affidavit  as 
was  sworn  by  the  witness,  and  as  related  to  the  defen- 
dant himself  Attorney  General  v.  Bond,  9  C.  &  P. 
189.  [Abinger] 

Leading  questions  may  always  be  put  in  cross- 
examination,  whether  the  witness  be  a  willing  or  an 
adverse  one  for  the  party  calling  him.  Parkin  v. 
ilfo0»,7C.&P.4O8.  [Alderson] 

The  situation  in  which  a  witness  stands  towards 
either  party,  does  not  give  the  party  calling  the  wit- 
ness a  right  to  cross-examine  nim,  unless  the  wit- 
ness's evidence  be  of  sach  a  nature  as  to  make  it 
appear  that  the  witness  is  an  unwilling  one. 

If  a  witness  for  the  prosecution  disprove  the 
prosecutor's  case,  the  prosecutor  may  call  other 
witnesses  to  prove  the  facts  denied  by  the  former 
witness,  and  thus  incidentally  contradict  that  wit- 
ness, and  shew  him  to  be  unworthy  of  credit ;  but 
the  prosecutor  cannot  adduce  any  evidence  not  other- 
wise admissible,  for  the  sole  purpose  of  discrediting 
his  own  witness.  Begina  v.  Ball,  8  C.  &  P.  746. 
[Erskine] 

In  a  case  of  felony,  in  order  to  prove  that  a  wit- 
ness did  not  state  a  particular  fact  before  the  magis- 
trate, his  deposition  must  be  put  in,  and  a  witness 
cannot  be  questioned  as  to  either  what  he  did  or  did 
not  state  before  the  magistrate,  without  first  allow- 
ing him  to  read  or  have  read  to  him  his  deposition 
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taken  before  the  magistrate.  Regina  v.  Taylor ^  8  C. 
&P.726.  [Erskine] 

A  priiioner's  counsel  has  no  right  to  ask  a  witness 
for  the  prosecution,  whether  he  has  always  told  tlie 
same  story ;  the  question  ought  to  be,  "  H^ve  you 
always  said  so,  except  before  the  magistrates?" 
Regtna  v.  Shellard,  9  C.  &  P.  277.  [Patteson] 

On  an  application  for  a  new  trial,  one  of  the  wit- 
nesses  made  an  affidavit.  The  same  witness  was 
examined  on  the  second  trial.  It  was  proposed  to 
cross-examine  the  witness  from  an  office  copy  of  her 
affidavit,  which  was  ordered  by  a  Judge's  order  (in 
the  usual  form)  to  be  admitted  as  a  true  copy : — 
Held,  that  this  might  be  done,  and  that  it  was  not 
necessary  to  have  the  original  affidavit  to  cross- 
examine  upon.  Daviet  v.  Davies,  9  C.  &  P.  252. 
[Gumey] 

In  an  action  for  use  and  occupation,  the  question 
was,  whether  a  house  had  been  let  to  the  defendant 
or  her  sister.  A  witness  for  the  plaintiff  deposed, 
that  it  was  let  to  the  defendant ;  and,  while  the  de- 
fendant's witnesses  wereundei' examination  to  prove 
that  the  letting  was  to  her  sister,  the  defendant 
came  into  court  It  was  proposed  on  the  part  of 
the  plaintiff  to  recal  his  witness  as  a  witness  in  reply, 
to  state,  that  now  he  had  seen  the  defendant  again, 
he  was  quite  positive  that  it  was  she  who  took  the 
house : — Held,  that  this  could  not  be  done.  Roe  v. 
/)at(,  7  C.  &  P.  705.  [Park] 

The  rules  of  evidence  are  exactly  the  same  in  civil 
and  criminal  cases,  and  in  both  it  is  in  the  discretion 
of  the  Judge  how  far  be  allow  the  examination  in 
chief  of  a  witness  to  be  by  leading  questions,  or  to 
assume  the  form  of  a  cross-examination. 

It  is  almost  a  matter  of  right  for  a  party  to  have 
a  witness  go  out  of  court,  while  a  legal  argument  is 
going  on  as  to  his  evidence. 

If  a  witness,  called  to  prove  the  handwriting  of  a 
paper,  say,  that  he  believes  it  to  be  the  handwriting 
of  the  defendant,  from  its  contents,  and  from  other 
circumstances,  he  may  be  asked,  what  those  circum- 
stances are. 

A  reporter  to  a  newspaper,  who  is  called  as  a  wit- 
ness, cannot  be  asked  in  cross-examination,  whether 
in  articles  which  he  has  written  in  that  newspaper, 
he  has  not  called  the  opposite  party  by  nick-names, 
as  that  is  a  part  of  the  contents  of  the  articles.  Re- 
gina  V.  Murphy,  8  C.  &  P.  297.  [Coleridge] 

On  a  charge  for  forgery  of  a  bill,  a  witness  for  the 
prosecution  stated,  on  his  cross-examination,  that 
ho  went  with  the  prisoner  to  the  prosecutor,  who 
took  the  bill,  and  returned  it  to  the  prisoner  with  his 
name  on  it  The  counsel  for  the  prosecution  sug- 
gested, that  this  was  untrue,  and  that  the  witness 
had  not  stated  this  before  the  magistrate,  and  had 
made  different  statements  to  other  persons ;  and  the 
counsel  for  the  prosecution  wished  to  cross-examine 
this  witness : — Held,  that  it  could  not  be  done.  Re- 
gtna V.  Parr,  8  C.  &  P.  768.  [Patteson] 

Either  party,  at  any  period  of  a  cause,  has  a  right 
to  require  that  the  unexamined  witnesses  should  be 
out  of  court  Southey  v.  NasH,  7  C.  &  P.  632.  [Al- 
derson] 

If  a  witness  admits,  that  when  before  the  magis- 
trate he  was  cross-examined  by  the  prisoner's  soli- 
citor, the  prisoner's  counsel  may  question  him  as  to 
the  answers  he  gave,  if  it  appears  to  the  Judge  who 
is  trying  the  case,  that  no  cross-examination  is  re- 


turned by  the  magistrate.  Rex  v.  Edwards^  8  <X  &  P. 

26.  [Littledale,  Coleridge,  and  Recorder] 

In  criminal  cases,  though  the  counsel  for  tbepio> 
secution  may  content  himself  with  puttiDg  into  the 
box  a  witness  whose  name  is  on  tKe  back  of  the  bill, 
without  asking  him  any  questions  on  the  put  of  the 
prosecution ;  yet,  etmble,  it  is  better  that  he  ihoild 
be  examined,  whether  his  evidence  be  ikvouiaUe 
to  the  prosecution  <or  not,  aa  the  only  object  is  to 
discover  the  truth.  Rerma  y.  BmU^  9  C.&F.21 
[Vaughan  and  WilliamsJ 

A  magistrate  returned  with  the  depocitioiis  taken 
before  hun,  that  the  prisoner  said,  *'  I  decline  to  say 
anything:" — Held,  that  under  theae  circumstancea 
a  witness  for  the  prosecution  could  not  be  allowed 
to  give  evidence  of  the  terms. of  a  confesaion,  which 
he  stated  the  prisoner  made  in  the  pieseaoe  of  the 
magistrate,  and  while  under  examination.  Reg  v. 
Walter,  7  C.  &  P.  267.  [Abinger] 

A  witness  cannot  be  called  to  contradict  another, 
with  respect  to  a  statement  suggested  to  have  been 
made,  if  there  be  not  an  express  denial,  by  the  party 
who  is  supposed  to  have  made  it,  of  bia  having 
done  so. 

The  plaintiff  is  to  prove  his  case  to  the  aatia&o- 
tion  of  uie  jury,  and,  if  he  leaves  it  doubtful,  either 
from  the  circumstances  which  surround  it,  or  from 
the  character  of  his  witness,  the  defendant  is  entitled 
to  the  verdict  Long  v.  Hitchcock,  9  C.  &  P.  619. 
[Abinger] 

Where  a  witness  had  been  examined  before  com- 
missioners of  bankruptcy,  shortly  after  the  act  of 
bankruptcy,  semble,  that  he  might  refer  to  tbe  de- 
position he  then  madei  for  the  purpose  of  refreshing 
nis  memory  as  to  the  date.  Smith  v.  Morgan^  2  M«  £ 
R.257.  [Tindal] 

Where  a  witness,  in  cross-examination,  denies 
having  used  particular  expressions  in  the  presence 
of  the  parties,  the  opposite  counsel,  examining  a 
person  to  contradict  the  witness,  is  not  at  liberty  to 
lead  by  reading  from  his  brief  the  words  denied,  the 
conversation  spoken  to  by  the  first  witness  being 
evidence  in  itself!  Hallett  v.  Coutent,  2  M.  &  R.  238. 
[Erskine] 

If  a  pnsoner's  counsel  elicit,  by  hia  cross-exami- 
nation of  the  witnesses  for  the  prosecution,  a  state- 
ment that  the  prisoner  has  borne  a  good  character, 
evidence  may  be  given  of  a  previous  conviction 
(by  virtue  of  the  6  &  7  Will  4,  c.  Ill),  just  the 
same  as  if  witnesses  to  character  had  been  called 
on  his  behal£  Regina  v.  Gadbury,  8  C.  &  P.  676. 
[Parke] 

In  an  action  against  the  maker  of  a  promissoiy 
note,  one  of  the  subscribing  witnesses  waa  asked 
if  she  did  not  constantly  sleep  with  her  master, 
the  plaintiff  She  said  that  she  did  not: — Held, 
that  a  witness  might  be  called  for  the  defendant 
to  prove  that  she  did  so,  and  that  this  was  not 
collateral  to  the  issue ;  though,  if  the  question  bad 
been  whether  the  witness  had  walked  the  streets 
as  a  prostitute,  that  would  have  been  so,  and  had 
the  witness  denied  it,  other  witnesses  could  not  have 
been  called  to  contradict  her.  If  a  witness  come 
into  court,  and  hear  some  of  the  evidence  after  the 
witnesses  had  been  ordered  out  of  court,  it  is  entirely 
in  the  discretion  of  the  Judge  whether  be  shall  be 
examined  or  not ;  and  tbis  is  so  in  the  Exchequer, 
as  well  as  in  other  courts,  the  only  diflference  in  that 
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court  being  confined  to  revenue  cases,  in  which  the 
rule  is  strict  that  such  witnesses  cannot  be  examined. 
Thomas  ▼.  David,  7  C.  &  P.  250.  [Coleridge] 

Whether  the  counsel  for  the  prosecution,  who,  at 
the  instance  of  the  counsel  for  the  prisoner,  calls  a 
witness,  but  does  not  ask  him  a  question,  is  entitled 
to  examine  such  witness  after  he  has  been  examined 
by  the  counsel  for  the  prisofner—ftMrfv. 

^'MiM^—that  he  is.  Jt««r.  Harru,  7  C.&  P.  581. 
[Gaaelee] 

If  an  interested  witness  state,  on  the  voir  dire, 
that  he  is  released,  and  that  his  release  is  in  court, 
the  opposite  counsel  has  a  right  to  see  it,  and,  if  it 
is  on  a  wrong  stamp,  it  will  be  invalid ;  but  if  the 
witness  state  that  he  is  released,  and  that  his  release 
is  not  in  court,  he  may  be  examined  without  pro- 
duction of  the  release.  Qtutrtemum  v.  Cox,  8  C.  &  P. 
97.  [Coleridge] 

(6)  In  Equity. 

It  is  an  acknowledged  rule  of  evidence,  that  a 
collateral  irrelevant  inquiry  cannot  be  gone  into  to 
discredit  a  witness.  TenHOtU  v.  UamiUon,  M*L.  &  R 
821. 

It  is  the  business  of  the  party  who  intends  to 
cross-examine  a  witness  produced  on  the  other  side, 
to  make  the  appointment  of  time  with  the  examiner 
for  that  purpose.  Keymer  v.  Poring,  8  Law  J.  Rep. 
(N.B.)  Ch.  355 ;  10  Sim.  179. 

Under  special  circumstances,  a  witness  was  or- 
dered to  be  examined  before  the  Master  as  to  col- 
lateral facts  connected  with  the  same  points  upon 
which  he  had  been  examined  before  the  decree. 
Barkery.  Greenwood,  8  Y.  &  C.  398. 

Question  as  to  the  use,  by  a  witness  in  giving 
evidence,  of  printed  documents,  which  he  had  marked 
and  made  calculations  upon.  Home  v.  M^Kensie, 
M*L.  &  R  977. 

(c)   Under  Judge^e  Order. 

Witnesses  examined  under  a  Judge's  order,  in 
expectation  of  their  going  abroad,  are  examined  as 
much  for  one  side  as  the  other,  and  cither  party 
may  use  their  evidence  on  the  trial,  it  it  be  shewn 
that  the  witnesses  are  abroad ;  but  it  must  be  proved 
that  they  are  abroad,  and  the  statement  in  their 
depositions  that  they  are  £^ing  abroad  is  not  suf- 
ficient for  this  purpose.  Proctor  v.  Lainson,  7  C.  &  P. 
629.  [Abinger] 

(F)   EXPEKSBS. 

The  clerk  of  the  petty  bag  in  Chancery,  who  is 
subpoenaed  to  produce  the  rolls  of  Chancery  on  a 
trial  of  a  cause  at  Nisi  Prius,  is  entitled  to  charge 
and  be  paid  a  reasonable  fee  for  such  attendance, 
and  the  cost  of  conveying  the  rolls  to  and  from  the 
court    A  guinea  per  diem  is  a  reasonable  fee. 

It  is  immaterial  whether  he  attends  in  person,  or 
sends  a  clerk  with  the  rolls.  Bentaly,  Sydney,  9  Law 
J.  Rep.  (N.S.)  aB.  150;  10  Ad.  &  £.  162;  2  P.  &; 
D.  416. 

(G)  Costs. 

Where  a  defendant  succeeds  on  some  of  several 
issues,  he  will  be  entitled  to  the  costs  of  the  wit- 
nesses, who  are  called  exclusively  in  support  of 
those  issues,  but  not  of  those  who  are  subpoenaed 


or  examined  to  disprove  the  issues  found  for  the 
plaintiff.  Crowther  v.  Elwell,  7  Law  J.  Rep.  (n.b.) 
Exch.251;  4M.&W.71. 

To  an  action  for  refusing  to  deliver  goods  out  of 
a  ship  into  plaintiff's  lighter,  defendant  pleadedf 
that  though,  in  the  notice  for  delivery,  he  was 
required  to  deliver  them  upon  tender  of  die  bills  of 
lamng  and  freight,  no  bills  of  lading  or  freight  were 
tendered ;  on  which  issue  was  joined : — Held,  that 
plaintiff  was  not  entitled  to  the  costs  of  witnesses  in 
attendance  to  prove  that  it  was  not  customary  to 
tender  the  bills  of  lading  on  applying  for  goods,  nor 
to  pay  the  freight  till  some  days  after  delivery. 
Jones  V.  TobiH,  4  Bing.  N.C.  123 ;  5  Sc  440. 


WOODS  AND  FORESTS, 

A  lease  to  which  the  King  was  a  party,  was 
granted  by  the  Commissioners  of  His  Majesty'a 
Woods  and  Forests,  to  be  determined  by  notice, 
"  b V  the  Commissioners  for  the  time  being:" — 
Held,  that  the  lease  was  determined  by  a  notice 
signed  by  two  only,  out  of  three  existing  Commis- 
sioners, by  virtue  of  the  10  Geo.  4,  c  50,  s.  92. 
Coombes  v.  Button,  8  Law  J.  Rep.  (v.6.)  Exch.  278 ; 
5  M.  &  W.  469. 


WORDS,  CONSTRUCTION  OF. 

[See  Issus.] 

In  a  g^ft  over  in  a  settiement,  **  in  the  event  of 
certain  persons  dying  before  their  shares  become 
payable,"  payable  was  held  to  mean  vested.  Moeatta 
V.  Lindo,  9  Sim.  56. 

"  Government  security  '*  does  not  apply  to  Ex- 
chequer bills.  Ex  parte  ChapUn,  3  Y.  &  C.  397. 

'*  Survivor"  taken  in  its  usual  sense.  Cromek  v. 
Lumb,3Y.8cC.565. 

A  yard  for  bondmg  foreign  timber,  in  which  there 
were  a  deal  shed  and  two  buildings,  with  saw-pits, 
was  held  not  to  be  a  "  yard,"  within  the  meaning  of 
the  Commercial  Railway  Act  Stone  v.  Commercial 
Railway  Company,  9  Sim.  621. 

The  word  **  portionibus**  is  properly  employed  to 
mean  a  portion  of  the  tithes  of  one  parish  claimed 
by  the  rector  of  another  parish.  Scarlet  v.  Lucton 
Scluwl,  4  C.  &  F.  1 ;  10  Bli.  N.8. 592. 


WORK  AND  LABOUR 

A  performer  at  a  theatre,  who  is  to  be  paid  for 
nights  of  performance  on  which  he  does  not  per- 
form as  well  as  for  those  on  which  he  does  perform, 
should  not  declare  for  work  and  labour,  but  *'  for 
arrears  of  salary  as  a  hired  performer."  Frazer  v. 
iJttnn,  8  C.  &  P.  704.  [Abinger] 

On  a  count  for  work  and  labour  only,  the  value 
of  materials  cannot  be  recovered. 

Where  there  was  a  count  for  work  and  labour, 
and  another  on  an  account  stated,  and  a  plea  of  the 
general  issue  as  to  all  except  7L,  and  upon  that  a 
judgment  by  default,  and  the  jury  found  that  42. 4«. 
only  was  due  for  work  and  labour,  and  81.  for  ma- 
terials, but  there  was  no  evidence  of  an  account, — 
Held,  that  the  plaintiff  must  be  nonsuited.  Heath  v. 
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Freekmd,  6  Law  J.  R«p.  (n.s.)  Excli.  258 ;  1  M.  ft 
IV.  6M i  lT.Bt0.9\i;  6  DowL  P.C.  160. 

A  and  his  wife  boarded  and  lodged  in  the  house 
ot  n,  the  brother  of  A,  and  both  A  and  his  wife 
assisted  B  in  carrying  on  his  business.  A-  brought 
an  action  for  the  service,  to  which  B  pleaded  a  set- 
off for  board  and  lodging: — Held,  that  neither  the 
service  on  the  one  hand,  nor  the  board  and  lodging 
on  the  other,  could  be  charged  for,  unless  the  jury 
were  satisfied  that  the  parties  came  together  on  the 
terms  that  they  were  to  pay  and  be  paid ;  but  that 
if  that  were  not  so,  no  ex  pott  facto  charge  could  be 
made  on  either  side.  Daviet  ▼.  Danet,  9  C.  fie  P.  87. 
[Williams] 

WORKHOUSE. 

The  4  &  6  Will.  4.  c.  76,  and  5  &  6  Will.  4,  c.  69, 
as  to  sites  for  workhouses,  &c.,  declared  to  extend 
to  copvholds  by  1  Vict.  c.  50 ;  15  Law  J.  Stat  114. 

In  the  year  1797,  a  piece  of  waste  land  was  ob- 
tained by  the  churchwardens  and  overseers  of  a 
parish,  pursuant  to  an  Inclosure  Act,  whereon  they 
built  eight  cottages,  part  of  the  cost  of  which  was 
paid  from  a  fund  derived  from  benefactions  given 
to  the  parish  for  particular  charities,  and  the  re- 
sidue from  payments  of  money  made  to  the  over- 
seers under  the  Inclosure  Act,  which  directed,  that 
such  money  should  be  applied  to  the  relief  of  the 
poor,  and  accounted  for  as  rates.  Four  of  the  cot- 
tages, and  certain  portions  of  the  land  adjacent 
thereto,  were  used  for  the  reception  and  inhabita^ 
tton  of  parish  paupers ;  but  tne  other  four,  and 
portions  of  the  land  at  the  back  thereof,  were,  from 
the  time  of  their  erection,  let  to  independent  la- 
bourers, who,  at  the  time  of  the  letting,  were  con- 
sidered likely  to  pay  the  rent,  as  yearly  tenants,  at 
a  rent  not  equal  to  the  full  value  thereof,  such 
rent  being  always  collected,  although  the  tenants 
occasionally  received  parish  relief.  The  residue  of 
the  land  was  allotted  by  the  parish  officers  to  the 
labouring  inhabitants  of  the  parish,  for  the  purpose 
of  gardens,  without  any  reference  to  their  contri- 
butmg  or  not  contributing  to  the  poor-rate,  or  re- 
ceiving or  not  receiving  parochial  relief;  and  the 
cottages  and  the  fence  round  the  whole  of  the  land  were 
kept  in  repair  with  funds  obtained  from  the  poor- 
rates  : — Held,  that  the  foiir  cottages  so  let  to  tenants* 
the  pieces  of  land  occupied  therewith,  and  the  al- 
lotments, did  not  come  within  the  description  of 
"  workhouses,*'  so  as  to  entitle  the  guardians  of  the 
poor  to  take  and  use  them  for  the  purposes  of  the 
stntutcs  4  &  5  Will.  4,  c.  76,  and  5Si6  Will.  4,  c.  69. 
CttHtrtll  V.  Windtor  Union  (Guardiatu)  7  Law  J.  Rep. 
(k.h.)  C.P.  205 ;  4  Biog.  N.C.  348 ;  5  Sc.  716. 


Geo.  4,  c.  SI,  a.  1 1.  To  constititte  a 
temal  surface  of  the  body  most  be 
T.  Beckett,  1  M.  &  R  526.  [Paike] 


dicex- 


WOUND, 


To  eonititutP  a  wound,  it  is  necessary  that  there 
siifmld  lie  a  Hcparation  of  t])e  whole  skin;  and  a 
Hrpnrnticui  of  the  cuticle  or  upper  skin  only,  is  not 
Miiltli'liiie.     Hegha  v.  Ai*Loughiiu,  8  C.  &  P.  685. 

I  (*0llM*ill)((*] 

A  wound  Incurred  by  a  prosecutor  in  forcing  part 
tif  hU  liody  In  self-dolVneo  ajrainst  a  weapon  with 
wlili'li  thti  pritnner  was  nttnoking  him,  is  not  a 
wniiiiii  liillUMc-d  l>y  the  prisoner  within  the  stat  9 


WRECK. 


[See  SjkLTAOB.] 

Duty  of  the  lord  of  Ae  manor  widi  respect  to 
wreck  of  the  sea.  Rex  r.  Fortf-mne  Caaka  rfBremdm, 
8  Hag.  290. 

To  constitute  wreck  of  the  sea,  goods  must  have 
touched  the  g^und,  though  they  need  not  have  been 
left  dry.  Goods  afloat  on  the  high  sea  (though 
within  low  water  mark)  if  they  have  not  touched  & 
ground,  are  *<  droits."  If  they  have  touched  the 
ground,  but  are  still  moved  by  the  sea,  gwrre. 

Semhte — ^that  the  Crown  cannot  lawfbUy  gnst 
''droits"  to  a  private  person.  Rex  t.  Forty-mim 
Caakt  qf  Brandy,  9  Hag.  257. 

Things  floating,  though  between  bigk  and  low 
water  mark,  not  having  touched  dfe  ground,  cannot 
be  wreccum  maris ;  if  fixed  to  the  land  between  faigli 
and  low  water  mark,  though  with  some  water  round 
them,  they  are  ivreeeum  maris.  If  after  liaving  ones 
touched  the  land  between  high  and  low  water  mark, 
they  are  again  afloat,  they  are  not  necessarily  toreectm 
maris,  but  their  legal  character  will  depend  on  the 
particular  circumstances.  Rex  v.  Two  ikuks  rf  Tat- 
low,  8  Hag.  294. 


WRIT  OF  FALSE  JUDGMENT. 

Upon  the  reversal  of  the  Judgment  of  an  infieriar 
court,  on  a  writ  of  fklse  judgment,  the  superior 
court  should  pronounce  that  judgment  which  the 
courts  below  are  bound  to  give. 

Where  the  defendant  bdow  pleads  ml  debet,  ex- 
cept as  to  parcel,  and,  as  to  that  paroel,  a  tender, 
and  the  jury  find  such  parcel  (Mily  to  bo  due,  and 
refer  the  fact  of  tender  ^o  the  Court, — oembie  that  all 
objection  to  the  record  arising  from  the  diflerenee 
between  the  sum  claimed  and  that  found  to  be  due, 
may  be  obviated  by  ^e  plaintiff's  releasing  aU  over 
that  which  is  found  to  be  the  debt  Findi  r.  Brosk, 
6  Law  J.  Rep.  (k.s.)  C.P.  21:2  Bing.  N.C.  824^ 


WRIT  OF  INQUIRY. 

The  Court  will  not,  at  the  instance  of  the  sheriff 
stay  the  execution  of  a  writ  of  inquiry  on  a  judg- 
ment by  default  in  an  action  for  a  libel,  on  & 
ground  that  the  House  of  Commons  has  voted  the 
bcl  to  be  a  privileged  publication,  and  that  all 
persons  concerned  in  bringing  any  action  in  respect 
of  such  publication  are  guilty  of  a  breach  of  the 
privileges  of  that  house,  sioekdafe  t.  Hamsard,  8 
Dowl.  P.C.  148. 

The  43  Elis.  c.  6,  s.  2,  only  empowers  die  lodge 
who  tries  the  cause  to  give  the  certificate  uoder 
that  act,  to  deprive  the  pluntiff  of  costs.  And  in 
case  of  executing  a  writ  of  inquiry,  whether  before  a 
Judge  or  a  sheriff,  the  certificate  cannot  be  grsnted. 
Claridge  v.  Smith,  4  Dowl.  P.C.  588. 


WRIT  OF  aiOHT— WEIT  OP  TRIAL. 
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WRIT  OF  RIGHT. 

If,  in  a  writ  of  right,  the  reUtioiuhip  between  the 
demandant  and  his  ancestor  last  seised  is  incorrectly 
stated,  the  Court  will  not  order  the  mistake  to  be 
rectified  by  amendment  of  the  writ  Jenningg  v. 
Howe  {EarlY  5  Law  J.  Rep.  (n.8.)  Ch.  12. 

If  a  writ  has  issued  improvidently  out  of  the  Court 
of  Chancery,  that  Court  has  authority  to  supersede 
it,  after  it  has  been  returned  into  a  court  of  common 
law. 

In  a  case  where  no  writ  of  ri^ht  could  be  brought 
after  the  Ist  of  June  1835,  a  wnt  of  that  nature  waa 
procured  on  the  30th  of  May,  returnable  on  the  2nd 
of  November:  it  afterwards  became  inoperative,  in 
consequence  of  a  mistake  in  the  service  of  the  sum- 
mons on  the  tenants  to  appear.  The  cursitor,  after 
it  had  been  served,  altered  the  return  day  to  the  21st 
of  November,  and  the  writ  was  resealed,  and  a  fresh 
summons  served : — Held,  that  the  writ  was  to  be 
considered  as  a  new  writ  from  the  time  of  the  re- 
sealiDg ;  and  being  therefore  brought  after  the  time 
allowed  by  the  statute  3  &  4  Will.  4,  c  27,  waa 
superseded.  Foot  v.  Collint,  5  Law  J.  Rep.  (n.8.) 
Ch.225;  lM.&Cr.250. 

The  Court  has  no  jurisdiction  to  set  aside  a  writ 
of  right,  and  the  sheriff's  summons  thereon,  for 
irregularity,  by  reason  of  the  writ  having  been 
altered  and  resealed  after  the  service  of  the  first  sum- 
mons, if  the  writ  has  not  been  returned  by  the 
sheriff  Foot  v.  Sheriff,  5  Law  J.  Rep.  (n.8.)  C.P.  161 ; 
2  Bing.  N.C.  528 ;  2  Sc.  806  ;  4  DowL  P.C.  652. 

The  demandant  sued  out  a  writ  of  right,  which 
was  tested  and  sealed  by  the  cursitor,  on  the  29th 
of  December  1834;  subsequently  he  had  the  writ 
resealed,  and  the  return  altered,  in  the  succeeding 
Easter  and  Trinity  terms^  and  finally,  the  writ  waa 
resealed,  and  so  altered  as  to  be  returnable  in 
Michaelmas  tenn  1835,  when  it  was  served  upon 
the  tenant,  and  returned,  according  to  its  exigency. 
The  Court,  upon  motion,  set  the  service  aside,  as  the 
resealing  of  the  writ  was  to  be  considered  as  the 
legal  commencement  of  the  action,  and  consequently 
such  resealing  after  the  31st  of  December  1834,  was 
a  violation  of  the  statute  3  &  4  WilL  4,  c.  26,  s.  37. 
Leigh  demandant,  Leigh  tenant,  5  Law  J.  Rep.  (n.s.) 
C.P.  122;  2  Bing.  N.C.  464;  2  Sc.  666;  4  DowL 
P.C.  650. 

If  a  tenant  in  a  writ  of  right  succeed  on  demurrer 
to  the  Court,  no  issue  being  joined  on  the  mise,  he 
cannot  sign  final  judgment  Such  judgment  having 
been  signed  under  the  above  circumstances,  the 
Court,  on  error,  reversed  so  much  of  it  as  adjudged 
that  the  tenant  should  hold  quit  of  the  demandant 
and  his  heirs  for  ever.  Biekton  v.  Netbit,  6  Ad.  8i  £. 
103. 

The  questions  to  be  determined  upon  the  trial  of 
a  writ  of  right  were — ^first,  whether  the  demandant 
came  within  the  terms  of  the  will,  under  which  she 
claimed;  secondly,  whether  the  pedigree  was  proved ; 
thirdly,  whether  a  fine  levied  by  the  tenant  was  in- 
operative. The  Grand  Assize  having  found  their 
recognition  generally  for  the  tenant,  after  a  mis- 
direction upon  the  first  question,  a  court  of  error 
directed  a  veHtre  de  novo.  Daviee  v.  Lowndes  (in  error), 
7  Law  J.  Rep.  (n.8.)  Exch.  388 ;  4  Bing.  N.C.  478 ; 
5  Sc.  835. 


WRIT  OF  TRIAL. 
(A)  What  Cases  mat  bs  tbixd  bt. 

(B)   PbACTICB  BBLATINO  TO. 


(A)  What  Casbs  mat  be  tbies  bt. 

The  act  3  &  4  WilL  4,  c.  42,  s.  17,  does  not  enable 
the  under-sheriff  to  try  actions  for  torts,  though  by 
consent  of  parties.  Smith  v.  Brown,  6  Law  J.  Rep. 
(n.8.)  Exch.  216 ;  2  M.  &  W.  851 ;  5  DowL  P.C.  736. 

A  cause  ought  not  to  be  sent  down  for  trial  before 
the  under-sherifi^  under  the  3  &  4  WilL  4,  c  42^ 
s.  17,  unless  the  debt  or  demand  is  of  such  a  nature 
aa  may  be  indorsed  upon  the  writ  of  summons. 

Where,  therefore,  part  of  the  plaintiff's  claim  was 
for  unliquidated  damages,  the  Court  set  aside  the 
writ  of  trial,  and  all  subsequent  proceedings,  even 
after  verdict  Jaequot  v.  Bowra,  8  Law  J.  Rep.  (na) 
Exch.  175;  5M.&W.155. 

It  is  no  ground  of  objection  to  an  issue  being  tried 
before  the  sheriff  that  the  defendant  will  endeavour 
to  avail  himself  of  the  Gloucester  Court  of  Requests 
Act  Croarfv.jHarrM,4DowLP.C.616. 

The  Writ  of  Trial  Act  was  only  intended  to  apply 
to  very  plain  questions ;  and  after  a  Judge  at  cham- 
bers has  refused  to  make  an  order — sen^k,  that  the 
Court  will  not  entertain  a  motion  for  reviewing  his 
decision ;  not,  at  least,  unless  all  the  facts  of  the 
case,  with  what  took  place  before  the  Judge,  are 
brought  specially  before  the  Court:  and  this,  al- 
though the  party  might  under  the  act  have,  in  the 
first  instance,  come  before  the  Court  Davieay.  Lloydf 
1  T.  &  G.  28 ;  4  DowL  P.C.  478. 

A  claim  against  a  party  for  representing  that  a 
third  person  had  authorized  him  to  purchase  a  horse 
from  the  plaintiff,  who,  thereupon,  sent  it  to  the  agent, 
but  he  had  no  authority  to  purchase  it,  is,  in  sub- 
stance, a  claim  for  the  price  of  a  horse,  and  the  trial 
may  be  sent  to  the  under-sheriff  under  the  3  &  4 
WilL  4,  c.  42,  s.  17. 

Semble,  that  where  a  plaintiff  obtains  a  writ  of 
trial,  and  carries  the  record  down  to  the  sheriff  for 
trial,  he  cannot,  upon  being  nonsuited,  move  for  a 
new  trial,  on  the  ground,  that  it  was  not  a  case  to  be 
tried  before  the  sheriff  Price  v.  ^f organ,  6  Law  J. 
Rep.  (n.8.)  Exch.  18 ;  2M,&W.53. 

A  declaration  stated,  that  in  consideration  that  the 
plaintiff  would  buy  of  the  defendant  a  horse  for 
7/.  2s.  6d.,  the  defendant  promised  that  it  was  a  quiet 
worker,  and  would  go  well  in  spare  harness.  It  then 
averred  the  purchase  of  the  horse,  that  it  was  not 
quiet  and  would  not  go  in  harness,  whereby  the 
plaintiff  was  put  to  great  charges,  &c.  There  were 
also  the  common  counts : — Held,  that  this  was  a 
record  which  might  be  sent  by  writ  of  trial  to  the 
sheriff,  under  the  8  &  4  WilL  4.  e.  42,  s.  17.  jiUen  v. 
Pink,  7  Law  J.  Rep.  (n.8.)  Exch.  206 ;  4  M.  &  W.  140. 

Assumpsit  by  landlord  against  tenant  for  carrying 
offhay,  which  by  condition  he  should  have  consumed 
on  the  premises ;  with  a  second  count  averring,  that 
the  landlord  had  dispensed  with  the  condition,  on 
payment  of  lOd.  a  yard  for  the  hay  carried  off,  not- 
withstanding which  the  defendant  had  carried  off  a 
large  quantity,  for  which  a  large  sum,  to  wit,  18/.  15«. 
was  then  due.  The  indorsement  on  the  writ  of 
summons  was  8/.  8«.  4 J.  for  debt,  and  II.  15«.  for 
costs.  Pleas,  not  guilty,  and  that  the  defendant  did 
not  carry  away  the  hay : — Held,  that  the  case  was  not 
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trUblebefbTCtheahertff  under  tlieS  ft  4WilL  4,  c  42, 
a.  1 7 :  although  the  plaintiffbad  obtained  a  Bummons 
for  the  defendant  to  shew  cause,  why  it  shotild  not 
be  tried  before  the  sherifl^  and,  the  defendant  ap- 
pearing and  making  no  objection,  the  Judge  had 
made  we  order  accordingly.  Lawrence  ▼.  WiUcock,  9 
Law  J.  Rep.  (M.S.)  QB.  284;  11  Ad.  &£.  941;  3  P. 
&D.6S6. 

(B)  Pbacticx  relating  Ta 

The  word  *'  impleaded'*  in  a  wrifbf  trial  means, 
that  the  action  was  commenced.  Robituau  ▼.  Roland, 
6DowLP.C.271. 

Where  the  defendant  obtains  an  order  to  try  before 
the  sheri^  under  the  Writ  of  Trial  Act,  a  Judge  has 
no  power  to  impose  terms  on  the  plaintifi|  as  to  the 
time  of  trying,  without  his  consent  Wright  v.  Skinner ^ 
2C>r.M.ftR746;  1T.&G.69;  4 DowL P.C. 727. 

Where  an  under-sheriff  had  laid  down  a  rule  that 
he  would  not  hear  any  person  as  an  advocate,  who 
was  not  a  barrister  or  an  attorney,  and  refused  ac- 
cordingly to  hear  a  person  who  was  neither  one  nor 
tfie  other,  but  apoeared  on  the  behalf  of  the  defen- 
dant, and  the  plamtiff  recovered  a  verdict,  the  Court 
held,  that  the  under-sheriff  was  quite  justified  in 
making  such  a  rule ;  but  granted  a  new  trial  on 
payment  of  costs,  it  appearing  that  the  defendant 
nad  not  had  a  previous  notice  of  the  existence  of  the 
rule.  Tribe  v.  Ifingfieid,  6  Law  J.  Rep.  (n.8.}  £xch. 
20;  2  M.  ft  W.  128. 

ITie  sUtute  8  ft  4  Will.  4,  c.  42,  s.  19,  enacts, 
tltat  all  the  plo^'i8ions  of  the  sUtute  1  Will.  4,  c.  7, 
sljnll,  "  as  far  as  the  same  are  applicable  thereto," 
hi"  (extended  to  judgments  and  executions  upon  writs 
of  inquiry  and  writs  of  trial : — Held,  therefore,  that 
the  C^onrt  might  set  aside  a  judgment  and  execution 
on  a  writ  of  trial  in  the  same  manner  as  in  writs  of 
ln(iuiry,  under  the  4th  section  of  1  Will.  4,  c.  7,  even 
though  no  application  for  that  purpose,  or  an  un- 
suoceMsAil  one,  might  have  been  made  to  the  sheriff 
wlio  tried  the  cause,  or  to  a  Judge.  Anficlv.  Ihlcr,  9 
Ls w  J.  Rep,  (n.8.)  Exch.  8 ;  5  M.  ft  W.  600 ;  7  DowL 

r.C.8-HJ. 

If  there  is  cause  to  suppose  the  action  is  brought 
for  Un  than  40*.,  that  snould  be  stated  as  an  ob« 
Jeotion  to  the  order  for  the  writ  of  trial.  Jones  v. 
JioHii,  li  Dowl.  P.C.  455. 

Where  a  trial  before  the  sheriff  does  not  take 

ftlaoe  on  the  appointed  day,  but  on  one  subsequent, 
I  is  not  neci'Nsary  to  have  tlie  writ  of  trial  resealed, 
unlvNs  the  return  day  be  passed  before  the  trial 
rktimlhr  V.  rienward,  0  Law  J.  Hep.  (N.a.)  Exch.  66 ; 
2  M.  ^  W.  UOA  i  0  Dowl.  P.C.  31 1. 

WliiTf  a  cftuiio  (which  has  been  made  a  remanet) 
U  lil«  d  M^xt*  tht*  NhiTiff  un  a  day  nubsequent  to  the 
rthtni  dny  of  the  writ  of  trial,  the  Court  will  amend 
till*  wrtl.     Sht'tiHtiH  V.  Tinsli'v,  4 So.  286. 

TI»M  wilt  of  trial  In  conclusive  as  to  the  date  of 
thi*  IkMilMK  of  tho  writ  of  Mununoni,  and  evidence  is 
liiit  MdtntMihli*  on  the  trial  to  contradict  it 

11(11  \i  a  wrtwtf  dste  bo  inserted,  the  Court  will 
Ml  A«tdf*  lh«^ttl.il,  and  order  the  writ  to  be  amended. 
h  KiH'h  or  M  kh^i  •  /  V.  .VtiM/^Vi  5  Law  J.  Rep.  (n.s.) 
t.,,.K  IMli   |Nr\\V.-|.l2,  iT. ft 0.672 J  5 Dowl. 

IM'  MM! 

\\  lit  IK  Oil'  *^rlt  "f  trial  mlnrcoited  the  date  of  the 
«v»ll  III  •mmmnn*,  hut  iho  nhjiMtion  was  not  insisted 
MM  »4l  fli*»  trisi,  ^iHih  pMM'trdrd,  and  the  plaintiff 


obtained  a  verdict,  the  Court  would  not  set  aside  tke 
writ  of  trial  for  such  defect,  but  ordered  the  rule  to 
be  suspended  until  the  plaintiff  obtained  leave  to 
amend  the  writ  of  trial,  he  paying  the  costs  of  the 
application  to  the  Court  Percecalr,  Conneil,  6  law 
J.Rep.(K.B.)C.P.354;  3Bing.  N.C.877  ;  5Sc91; 
6  Dowl.  P.C.  68. 

Where  the  issue  delivered  to  the  defendant  omitted 
to  mention  the  date  of  the  writ  of  summons,  and  the 
writ  of  trial  was  found  to  contain  such  date. — Held, 
that  such  variance  between  the  issue  and  the  writ  of 
trial  was  material ;  and  that  the  latter,  and  all  pro- 
'  oeedings  upon  it,  should  be  set  aside. 

Held,  also,  that  the  plaintiff's  attorney  had  no 
right  to  insert  the  date  of  the  writ  of  summons, 
omitted  in  the  issue,  in  the  writ  of  trial ;  but  that, 
in  case  of  mistake,  he  should  have  ^plied  to  a 
Judge  to  amend  the  writ  of  trial.  BHsset  or  Lveett 
v.  Tenant,  7  Law  J.  Rep.  (m.b.)  C.P.  108;  4  Bing. 
N.C.  168 ;  5  Sc  479 ;  6  Dowl.  P.C.  486. 

Under  the  3  ft  4  Will.  4,  c.  42,  s.  17,  a  writ  of 
trial  was  directed  to  the  Sheriff's  Court  of  the  ci^ 
of  London.  The  writ  was  returnable  on  the  I9ui 
of  January  1 838.  On  the  1  Htli,  a  Court  was  holden, 
and  acyoumed  to  the  20th,  on  which  day  the  trial 
of  the  cause  was  commeuc.d  and  concluded.  The 
record  stated  that  the  trial  wss  had  on  the  1 8th. 
Qiuere  —  whether  this  was  not  a  mis-trial,  and 
whether  application  should  not  have  been  made  io 
a  Jud^c  to  have  the  time  extended.  Mortimer  "9, 
Preedy,  7  Law  J.  Rep.  (n.8.)  Exch.  174;  8  M.&  W. 
602  J  6  Dowl.  P.C.  544. 

Where  an  issue  had  been  delivered  in  ikue  usnal 
form,  as  for  a  trial  at  Nisi  Priua,  and  the  phuntiff 
subsequently  obtained  a  Judge's  order  to  have  the 
cause  tried  before  the  sheriff;  and  this  order,  with 
notice  of  trial,  having  been  served: — Held,  on 
motion  to  set  aside  the  issue,  that  it  was  irregular, 
as  it  ought  to  have  been  made  up  in  the  form  of  an 
issue  to  be  tried  before  the  sherifi,  and  that,  it  having 
been  delivered  before  the  Judge's  order  was  obtained, 
the  plaintiff  ou^^ht  to  have  taken  out  a  summons  to 
amend  the  issue.  Ward  v.  Peel,  1  M.  ft  W.  743 ;  I 
T.  ft  G.  1 1 35 ;  8.  c.  Peel  v.  Ward,  5  DowL  P.C.  169. 

Where  the  date  of  the  issuing  of  the  writ  of  sum- 
mons was  untruly  stated  in  a  writ  of  trial,  the  Court  set 
aside  a  verdict  which  had  been  recovered  thereon  in  a 
case  where  the  defendant  had  not  appeared  ut  the  trial 
White  V.  Parrer,  6  Law  J.  Rep.  (K.a.)  Exch.  85 ;  2  M. 
ft  W.  288  ;  8.  c.  Wight  V.  Perrere,  5  Dowl.  P.C.  487. 

Where  it  is  desirable  that  a  cause  which  has  been 
tried  on  a  writ  of  trial  should  be  tried  belbte  a 
Judge  of  the  superior  courts,  an  application  for  that 
purpose  will  be  entertained  by  the  Court  on  dispos- 
rag  of  the  rule  for  a  new  trial  without  making  a  sepa- 
rate application.  Duddey  v.  Yatesj  8  Dowl.  P.C.  ^53. 

It  is  a  ground  for  arresting  the  judgment  on  a  ver- 
dict on  a  writ  of  trial,  if  that  part  of  the  form  given 
by  the  rules  of  Hilary  tenn,  4  Will.  4,  which  gives 
jurisdiction  to  inferior  courts  to  try  issues  from  the 
superior  ones,  is  omitted.  HoMt{ford  v.  Hmm^ford, 
6  Dowl.  P.C.  473. 


YORK,  ARCHBL5H0P  OF. 

The  secular  jurisdiction  of  the  ArcHbiahop  of 
York  extinguished  in  certain  cases  by  6  &  7  WiIL  4, 
c.  87;  14LawJ.Stat220. 
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ADDENDA. 


The  following  Cases  have  been  acddentaUy  omitted. 


BILLS  OF  EXCHANGE  AND  PROMISSORY 

NOTES. 

An  mstmrnent  in  the  following  fonn,  "  Twelve 
monthfl  after  date,  I  promise  to  pay  A  &  B  500^, 
to  be  held  by  them  as  collateral  security  for  any 
monies  now  owing  to  them  by  C,  which  they  may 
be  unable  to  recover,  on  realizing  the  securities  they 
now  hold,  and  others  which  may  be  placed  in  their 
hands  by  him,'*  is  payable  on  a  contingency,  and, 
therefore,  is  not  a  promissory  note.    Robmt  v.  Mmf, 


9  Law  J.  Rep.  (n.8.)  aS.  22 ;  11  Ad.  &  £.  As ;  S 
P.  &  D.  147. 


COSTS. 


A  bond  given  as  a  security  for  costs  for  a  party 
then  resident  abroad,  must  continue  in  force  till  the 
termination  of  the  suit,  though  before  that  time 
he  came  to  this  country  with  an  intention  to  remain. 
BadnaU  v.  Hoyley,  8  Law  J.  Rep.  (n.s.)  Exch.  46 ; 
4  M.  &  W.  585 ;  7  Dowl.  P.C.  19. 


ERRATA. 
Page  217,  line  16,  for  "exempt,"  read  not  exempt — ^line  18,  for  "  Reversed,"  read  Affirmed, 
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